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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Senrice  CommiMion. 

Sam  p.  Kbnnedt,  President,  Annia- 
ton. 

B.  If.  Cooper,  Birmingham. 

S.  P.  OAirxARD,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  Commission. 

F.  A.  Jones,  Cbairman,  Phoenix. 

A.  W.  Cole,  Phtpnix. 

A]kiO&;  A.  BBTT8,  Phamix. 

t>AU  VV.  Pboctob,  Secretary,  Phcenix. 


ARKANSAS. 
Railroad  Commission. 

Thomas  E.  Wood,  Chairman,  Little 

Kock. 
H.  It.  Wilson,  Little  Rock. 
W.  G.  Brasher,  Little  Rock. 
^,  B.  DuNLAP,  Secretary,  Little  Rock. 

CALIFORNIA. 
Railroad  Commission. 

Ei>wix   O-  Kdcerton,   President,   838 

Market  St.,  San  Francisco. 
H.  1).  LovKiJiND,  833  Market  St.,  San 

Francisco. 
Alex   (Gordon,  833  Market  St.,  San 

Francisco. 
Vacancy. 
Frank   R.   Devi.in,   833   Market  St., 

San  Francisco. 
R.  a.  Pabst,  Assistant  Secretary,  San 

Francisco. 


COLORADO. 

Public  Utilities  Commission. 

George  T.  Bradley,  Chairman,  State 
Capitol,  Denver. 

Leroy  J.  Wiluams,  State  Capitol, 
Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

George  A.  Flannioan,  Secretary, 
Denver. 

CONNECTICUT. 
PifUic  Utilities  Commission. 

Richard  T.  Higgins,  Chairman,  Win- 
sted. 

('has.  C.  Elwell,  New  Haven. 

Joseph  VV.  Alsop,  Avon. 

Henry  F.  Biixings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public   Utilities  Commission. 

Louis  Brownlow,  Chairman,  Flor- 
ence Court,  Wasliinj^ton. 

Brk.adieu'  Cknehal  John  G.  D. 
Kmoht,  U.  S.  a.  (retired)  Dis- 
trict Bldg.,   Washington. 

W.  OwvNN  (lARDi.NKR,  District  Bldj<., 
Washington. 

Walter  C.  Ai.ij:.\,  Kxeeuti»'e  Secre- 
tary, District  BUlg.,  Washinjnrton. 

E.  B.  Hartley,  Chief  Clerk,  District 
BUlg.,   Washington. 

FLORIDA. 
Railroad   Commission. 

U.  Hudson  Burr,  Chairman,  Talla- 
hassee. 

Xewton  a.  Blttch,  Tallahassee. 

UoYAL  C.  DuNX,  TallahaHsee. 

Lewis  G.  Thompso.x,  Secretary,  Tal- 
lahassee. 
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PUBUC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  CommiMioii. 

Chaut.ks     M.     Candleb,     Chairman, 

Atlanta. 
John  T.  Boifeuillet,  MacoB. 
George  Hillyeb,  Atlanta. 
James  A.  Perry,  Lawrenceville. 
Padl  B.  Tkammell,  Dalton. 
Albert  Collier,  Secretary,  Atlanta. 

HAWAII. 

Public  Utilities  Commission. 

William     T.      Cabden,     Chairman, 

Honolulu. 
Alex.  J.  Oicxorx,  Honolulu. 
WiLiJAM  P.  Thomas,  Honolulu. 
A.   BoRTLEMAN,  Secretary,  Honolulu. 

IDAHO. 
Public  Utilities  Commission. 

John  W.  Graham,  President,  Boise. 

A.  L.  Frkkhafeu,  Boise. 

(lEOKGE  K.  Erb,  Boise. 

E.  (J.  Gallet,  8<»cretary,  Boise. 

ILLINOIS. 
Public  Utilities  Commission. 

Thomas      Vl:      Dempcy,      Chairman, 

Spring  field. 
Frank  H.  Funk,  Sprim^field. 
Walter  A.  Shaw,  Springfield. 
Fred  K.  Sterling,  Springfield. 
1*.  J.  LrcEY,  Springfield. 
K.      Allan      Stephens,      Secretary, 

Springfield. 

INDIANA. 
Public  Service  Commission. 

K.  I.  Lewis,  Chairman,  121  Slate 
-}li>us<s   Indianapolis. 

,].  VV.  Mc(  aRdle,  Hoom  120,  State 
)Ious«s  Indianapolis. 

KuwiN  (;oRR,  122  State  House,  In- 
dianapolis. 

Charles  A.  Edwards,  Koom  1204 
State  House,  Indianapolis. 

Paul  P.  Haynes,  Room  122i  State- 
HoU8e,  Indianapolis. 

Cabl  H.  Mote,  Soirttary,  89  State 
House,  Indianapolis. 


IOWA. 
Board  of  Railroad  Commissioners. 

DwiGHT    N.    Lewls,    Chairman,    Des 

Moines. 
John  A.  Guiher,  VVinterset. 
CHARiJis  Webster,  Waucoma. 
George    L.    McCauqhan,    Secretary, 

Des  Moines. 


KANSAS. 

Public  Utilities  Commission. 

John  M.  Kinkel,  Chairman,  Topeka. 

Charles  H.  Sessions,  Topeka. 

C.  F.  Foley,  Topeka. 

Carl  W.  Moobe,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

Lafrenge  B.  Finn,  Ist  Dist.,  Chair- 
man, Franklin. 

SiD.  T.  DouTHiTT,  2d  Dist.,  New 
Castlo,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 

lUcHARD  ToBiN,  Secretary,  Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
BrRK  A.  Hridges,  Homer. 
John  T.   Michel,  New  Orleans. 
Henry  Jastremski,  Secretary,  Baton 
Kouge. 

MAINE. 

Public  Utilities  Commission. 

Benjamin     F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
.loiiN  K.  Bunker,  Augusta. 
George  F.  Giddinqs,  Clerk,  Augusta. 
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MARYLAND. 

Public  Sendee  GommiMion. 

A1.BRRT  O.  Towers,  Chairman,  Mun- 
sey  Bldp.,  Baltimore.     • 

E.  Clay  Timanus,  Munsey  Bldg.,  Bal- 
timore. 

John  Milton  Reifsnider,  Munsey 
Bldg.,  Baltimore. 

Bex  J.  T.  Fkndall,  Secretary,  Mun- 
8ey  Bldg.,  Baltimore. 

MASSACHUSETTS. 

Public  Serrice  CommiMioii.^ 

Frederick    J.    Macleod,    Chairman, 

Cambridge. 
KvEUETT  K.  Stone,  Springfield. 
Joseph  B.  Eastman,  Winclieeter. 
Andrew    A.    Highlands,    Secretary, 

1  Beacon  St.,  Boston. 


Board  of  Gas  and  Electric  Ugbt 
Commissionert. 

Alonzo  R.  Weed,  Chairman,  16  Ash- 
burton  Place,  Boston. 

MoRRiB  ScHAFF,  16  Ashburtoii  Place, 
Boston. 

Soi^MON  Lewenbero,  15  Ashburton 
Place,  Boston. 

U.  C.  ToBEY,  Clerk,  15  Asliburton 
Place,  Boston. 


MICHIGAN. 

Railroad  CommissioA. 

Cassiur  L.  Glascow,  Chairman,  Oak- 
land Bldg.,  Lansing. 

C.  S.  Ci'NNiNGHAM,  Oakland  Bldg., 
I^nsing. 

ADDI80N  A.  Keirer,  Oakland  Bldg., 
T^ansing. 

WiLLARD  X.  Sweeney,  Secretary, 
602  Oakland  Bldg.,  Tensing. 


MINNESOTA. 

Raflroad  and  Warebonsa 
Commission. 

Ira  B.  Mnxs,  Chairman,  State  Capi- 
tol, St.  Paul. 

O.  P.  B.  Jacohron,  State  Capitol,  St. 
Paul. 

Fred  W.  Pittnam,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPL 

Railroad  Comnnssion. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  C4>rinth. 

James  Gaixeran,  Secretary,  Jackson. 

MiSSOURL 
Public  Senrice  Conipnission. 

William  G.  Busby,  Chairman,  Jef- 
ferson City. 

Edwin  J.  Bean,  Jefferson  City. 

David  E.  Blair,  Jefferson  City. 

XoAH  W.  Simpson,  Jefferson  City. 

Edward  Klad,  Jefferson  City. 

T.  M.  Bradbury,  iSecretary,  Jelferson 
City. 

MONTANA. 

Board    of    Railroad    Commissioners 
I      and  Public  Senrice  Commission. 

Daniel  Boyle,  Chairman,  Helena. 
J.  H    Hall,  Helena. 
J.  E.  McCoRMiCK,  Helena. 
CifABLBS      P.      Cotter,      Secretary, 
Helena. 

NEBRASKA. 
Slate  Railway  CommissioA. 

Thomas   L.    Hall,   Chairman,    State 

Capitol,  Lincoln. 
H.  G.  Taylor,  State  Capitol,  Lincoln. 
V.    E.    Wilson,    State   Capitol,   Lin- 

coin. 
T.  A.  Browne,  Secretary,  Lincoln. 


1  The  membership  of  this  Commission  has  been  reduced  from  five  to  three 
by  the  legislature  but  at  the  time  of  compilation,  no  appointments  had  been 
made.  T 
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NEVADA.  j 

Railrojtil    CommiMion    and    Public 
Senrictt  Commission.  | 

H.    F.    Bartine,    Chairman,    Careon 

City. 
J.  F.  SifAUGHXESST,  Carsoii  City.        , 
\V.  II.  SiMMONS,  Reno.  [ 

E.  H.  Walker,  Secretary,  Carson 
City.  j 

NEW  HAMPSHIRE.  j 

Public  Servico  Commission. 

Edward   C.   Niles,    Chairman,    Con- 
cord. 
Thomas  W.  D.  Wobthex,  Concord. 
William  T.  Gunnison,  Concord. 
Walitsr  H.  Timh,  Clerk,  Concord.         f 

NEW  JERSEY. 

Board  of  Public   Utility  Commis- 
sioners. I 

John  W.  Slocum,  CJiairman,  Long 
Branch. 

Ai.FRKn  S.  March,  New  Brunswick. 

CiBOBOE  F.  Wright,  Pater  son.  j 

-Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Groves,  Chairman,  Santa  Fe. 
Hugh  H.  William.s,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 
Edwix  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Service  Commission,  1st 
District. 

Travis  H.  Whitney,  120  Broadway, 

New  York  City. 
Charles  S.   Hkrvey,   120   Broadway, 

New  York  City. 

F.  J.  H.  Kkackk,  120  Broadway,  New 
York  City. 

CHARLE43  Bulkij^.y  Hubbbll,  Chair- 
man, 120  Broadway,  New  Y'ork 
City. 


James  B.  W^alkeb,  Secretary,  120 
Broadway,  New  York  City. 

Samuel  H.  Oruway,  49  Lafayette 
Place,  New  York  C  ity. 

Public  Senrice  Commission,  2d 
District. 

Charijjis  B.  Hill,  Chairman,  Albany 
Frank  Irvine,  Albany. 
John  A.  Bahhite,  Albany. 
Thomas  F.  Fennell,  Alliany. 
Jerome  L.  Cheney,  Albany. 
Francis    X.    Disney,   Secretary,   Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission. 

Edward    L.    Travis,    Chairman,    Ra- 

leigh. 
WiLUAM  T.  Lee,  Raleigh. 
George  P.  Pkll,  Raleigh. 
A.  J.  :Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad  Commissioners. 

S.  J.  Aandahl,  President,  Litch- 
ville. 

C.  W.  Blkkk,  Elgin. 

M.  P.  Johnson,  Tolley. 

J.  H.  Caldeuhead.  Secretary,  Bis- 
marck. 

OHIO. 

Public  Utilities  Commission. 

Charles  C.  Marshall,  Chairman, 
Cohimbiis. 

Beecher  W.  Waltermire.  Columbus 

Byron  M.  Clendening,  Columbus. 

Harry  L.  Goodbreao,  Secietary,  Co- 
lumbus. 

OlOAHOMA. 

Corporation  Commission. 

\y.  D.  Humphrey,  Chairman,  Okla- 
homa C'ity. 

Campbell   IU  sselu  Oklahoma  City. 

Art.  L.  Walker,  Oklahoma  City. 

J.  H.  Hyde,  Secretary,  Oklahoma 
City. 
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OREGON. 

Public  Sendee   Commissioa. 

Frank  J.  MxLLBt,  Chanrman,  Salem. 

Hylex  H.  Corey,  Salem. 

Fred  G.  Buciitel,  Salem. 

EiF.  Wright,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Senrice  CommiMion. 

Wh.  D.  B.  Aixey,  Chairman,  Mont- 
roae. 

Vacancy. 

John  S.  EnxiNO,  £ri«. 

WnxiAM  A.  Maoee,  Pittsburgh. 

Milton  J    Brecht,  Lancaster. 

James  Alcorn,  Harrison  Bldg.,  Phila- 
delphia. 

Michael  J.  Ryan,  1634  i^nd  Title 
BIdg.,  Philadelphia 

A.  B.  Millar,  Secretary,  Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utility  CommiMion. 

Judge  Mariano   Cui,   Commissioner, 

Manila. 
Attorney     Francisco    Villanusva, 

Jr.,  Secretary,  Manila. 

RHODE  ISLAND. 

Public  Utilities  Commission. 

William  C  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Samuel  E   Hudson,  Woonsocket. 

Robert  F.  Rodman,  Lafayette. 

John  W  Rowe.  Secretary,  Provi- 
dence. 

SOUTH  CAROLINA. 

Railroad  Commission. 

John   G.    Richards,   Chairman,    Co- 
lumbia. 
Frank  W.  Shealt,  Columbia. 


James  Cansler,  Columbia. 

J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 
Board    of    Railroad    Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 

F.  E.  Wells,  Pierre. 

P.  W.  Dougherty,  Pierre. 

H.  A.  Ustruo,  Secretary,  Pierre. 


TENNESSEE. 

Railroad  Commission. 

B.  a.  Enloe,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
George  N   Welch,  Nashville. 
Miss      Wilue     Fields,     SecreUry, 
Nashville. 


TEXAS. 

Railroad  Commission. 

Aluson   Mayfield,   Chairman,   Aus- 
tin. 
Earle  B  Mayfield,  Austin. 
Charles  H.  Hurdleston,  Austin. 
E    R.  McLea-n.  Secretary,  Austin, 

UTAH. 
Public  Utilities  Commission. 

Judge  Joshua  Greenwood,  Presi- 
dent, Salt  Lake  City. 

Henry  H.  Blood.  Salt  Lake  City. 

Warren  Stoutnour,  Salt  Lake  City. 

T  E.  Banni.xg,  Secretary,  Salt  Lake 
City, 

VERMONT. 
Public  Service  Commission. 

KOBERT   C.    Baco.n,    Chairman,    Brat 

tleboro. 
WiujAM  R.  Warner,  Vcrgennes. 
Walter  A.  Dutton,  Hardwick. 
Neil    D.    Clawson,    Clerk,    Brattle- 

boro. 
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VIRGINIA. 
State  Corporation  Commissioii. 

CnRisix)i»nKR  B.  Garnett,  Chaii'mau, 

Kiolimoiid. 
William  F.  Rhea,  Richmond. 
AI.BXANDBB  Forward,  Richmond. 
Richard    T.    Wilson,    Clerk,    Rich 

mond. 

WASHINGTON. 

Public  Sendee  CommiMioii. 

E.  F.  Blaine,  Chairman,  Olympia. 
Arthur  A.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Brown,  Secretary,  Olympia. 

West  Virginia. 

Public  Senrice  Commission. 

£.  G.  Rider,  Chairman,  Charleston. 
£.  F.  Morgan,  Charleston. 
George  R.  C.  Wileb,  CbarlestiMi. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi- 
son. 

Henry  R.  Trumrowkr.  Madison. 

John  S.  Allen,  Madison. 

II A  hold  L.  Geisse,  StHrretary,  Madi- 
son. 

WYOMING. 

Public   Service   Commissioii. 

F.  L.  Houx,  Acting  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Forsyth,  State  Auditor, 
Vice-Chairman,  Cheyenne. 

Hbrman  B.  Gates,  State  Treasurer, 
Cheyenne. 

II.  A.  Floyd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.    Proc.    Nat.    Asso.    R.  Annual   Proceedings  of  the  National  Associa- 

Comrs tion  of  Uailway  Commi«8ioncr8. 

Ann.  Rep.  Ala.   R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

**         "     Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

**         *'    Ariz.  R.  C Arizona  Railway  Conunission  Annual  Reports. 

J909-10. 

•*         •*    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 

•*         **     Cal.  Bd.  R.  Co.   ..California    lioard    of   Railroad    CoinniiHsioners. 

Annual  Reports. 

"         "     Can.  R.  C Board   of   Railway   Commissioners   of   Canada 

Annual  Reports. 

•*         "     Colo.  P.  U.  C.   ...Annual   Report   of  the   Colorado   Public   Util- 
ities  Commission. 

**        **    Col.  S,  R.  C Colorado  State  Railroad   Commission    Annual 

Kef>ort8.     3907-14. 

•*        "    Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

•*         "     Conn.  R.  C Annual    Report    of    the   Connecticut    Railroad 

Cominisa  loners.     }853-]011. 

*•        ••    Dist.  Col.  P.  U.  C.  Annual    Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 

•*        '*    Fla.   R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

■•        **    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

«        ".    Houston,  Tex.,  P. 

S.  C Hou!*ton,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

"        "    la.  R.  C ..Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

•*        •*     Ida.  P.  U.  C Annual   Report  of  the  Idaho  Public  Utilities 

Conuiiission. 

•*         "     111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 

•  •*     III.  R.  k  W.  C.  ..Annual    Report   of   the    Illinois   Railroad   and 

Wareliouse  Commission.     1871-1913. 

*  "     Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission, 
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Ami.  Rep.  Ind.  R.  G Annual  Report  of  the  Railroiid  Commission  of 

Indiana.     2906-1912. 

"        "     Kan.  R.  G Annual  Report  of  the  Railroad  Gommissionera 

of  Kansas. 
"        "    Ky.   R.   C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

"        **    La.  R.  C ^..Auniul  Report  of  the  Railroad  Comtnisiiim  of 

Louisiaiia. 
'*        «     Los   Angeles   Bd. 

P.  U 1^9   Angeles,   Gal.,   Board  of  Public   Utilities 

.Annual  Reports.     1909-1913. 
"        "    Manitoba  P.  U.  C.  Manitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 
••        "    Mass.  G.  k  E.  L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Oas  and  Electric  Light  Commissioners. 
•        **     Mass.  High  Cora.  Annual  Report  of  the  Massaclni setts  Highway 

Commission.     (Tel.  Cos.) 
••        "     Mass.  P.  S.  G.  ...Annual   Report  of  the   MassachusetU    Public 

Service  Commission. 

•*    Mass.  R.  C Annual  Report  of  the  Massachusetts  Board  of 

Railroad  (.'ommissioners. 

Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 
Me.  P.  U.  G Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 
Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

Mich.  R.  C Annual  Report  of  the  Michigan  Railroad  Com- 

mission. 
••        •*    Minn.  R.  ft  W.  C.  Annual  Report  of  the  MinnesoU  Railroad  and 

Warehouse  Commission. 
Mo.  R.  &  W.  C.  . .  Annual  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 
Mo.  R.  C Annual  Report  of  the  Missouri  Hoard  of  Rail- 
road  Commissioners.     1875-1889. 
••        -    Mont.  R.  k  P.  S. 

C Annual    Report   of   the    Railroad    and    Public 

Service  Commission  of  Montana. 

**         "     Mont.  R.  G Annual  Report  of  the  Railroad  Commission  of 

Montana. 
•*        "     N.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

••        "     N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 
••        "    N.  D.  G.  of  R.  ...  Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 
*•        •*    N.  D.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 
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Ann.  Rep.  Neb.  Bd.  Trans.  . .  Annual    Report    of    the    Nebraska    Board    of 

TransporUtion.     1887-1900. 
••        *•    Neb.  R.  C Annual  Report  of  the  Nebraska  Board  of  Rail- 
road Commissioners.     Only   1st  Annual   Re- 
port.    1883. 

•*        "    Neb.  S.  R.  C Annual  Report  of  the  Nebraska  SUte  Railway 

Commission. 

"        •*    Nev.  P.  8.  C Annual  Report  of  the  Public  Service  Comjnis- 

sion  of  Nevada. 

**        **    Nev.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Nevada. 

*  *•    N.  H.  P.  S.  0.  . . .  Annual  Report  of  the  New  Hampshire  Public 

Service  Commission. 

••        "    N.  H.  R.  C Annual  Report  of  the  New  Hampshire  Board 

of  Railroad  Commissioners. 

«  "  N.  J.  P.  U.  C.  . .  Annual  Reports  of  New  Jersey  Board  of  Pub- 
lie  Utility  Commissioners. 

•*        •*    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     ] 007-1 010. 

••        **    N.  M.  S.  C.  C.  . . .  Annual  Report  of  the  SUte  Corporation  Com* 

mission  of  New  Mexico. 

-  *•    N.  Y.  P.  S.  C.  (Ist 

Dist. )     Annual   Report   of  New   York   Public   Service 

Commission,  First  District. 

-  «    N.  Y.  P.  S.  C.  (2d 

Dist. ) Annual    Report  of  New   York   Public   Service 

Commission,  Second  District. 

^        •*    N.  Y.  R.  C New  York  Railroad  ConuuiBsion  Reports,  

190«. 

*•        ••    Nova    Scotia    P. 

U.  C Nova  Scotia  Board  of  Commissioners  of  Public 

Utilities,  Canada,  Annual  Reports. 

**        "    Ohio  C.  of  R.  k  T.  Annual  Report  of  the  Ohio  Commissioner  oi 

Railroads  and  Telegraphs.     18G7-1905. 

••  *•  Ohio  P.  S.  C Annual  Report  of  the  Public  Service  Commis- 
sion of  Ohio.     1012. 

••  ••  Ohio  P.  U.  C Anniuil  Report  of  the  Public  Utilities  Com- 
mission of  Ohio. 

"        **    Ohio  R.  C Annual  Report  of  the  Railroad  Commission  of 

Ohio.     1000-101 1. 

**        **    Okla.  C.  C Annual  Report  of  the  Corporation  Commission 

of  Oklahoma. 

••        •*    Ontario     Ry.     k 

Mun.   Bd Ontario  Railway  and  Municipal  Board,  Ontario, 

Canada,  Annual  Reports. 

*  **     Or.  R.  C Annual   Report  of  the  Oregon   Railroad  Com- 

mission. 

*  "    Pa.  P.  S.  C Annual    Report    of    the    Pennsylvania    Public 

Service  Commission. 

••        •    Pa.  S.  R.  C Annual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 
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Aan.  llap.  Quebec  P.  U.  C.  Quebec   Public   Utilities  CoDimitsion,   Canada, 

Annual  Kcporta. 
.  Annual  Kcport  of  tlie  Public  Utilities  Cooirais' 

sion  of  Khodc  Island. 
.Rhode    Island    Railroad    Commission    Annual 

Reports.     1889-J9U. 
.  Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 
.Annual  Report  of  the  Railroad  Commission  of 

Texas. 
.  Annual  Report  of  the  State  Corporation  Com* 

mission  of  Virginia. 
.Annual  Report  of  the  Railroad  Commissioners 

of  Vermont. 
.Annual  Report  of  the  Public  Service  Commis* 

sion  of  Washington. 
.Anaual  Report  of  the  Railroad  Commission  of 
yVasliingtOD. 
Wilmington,  Del., 

.  Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 
.Annual  Report  of  the  Public  Service  Commit" 
sion  of  West  Virjjinia. 
. . .  American  Telephone  and   Telegraph   Company 

Commission  Leaflet. 
...American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 
...California   Board   of    Railroad   Commissioners 

Biennial  Reports. 
...Biennial  Report  of  the  Kansas  Public  Utilities 

Commission. 
...Biennial    Report   of   the    Missi«(sippi    Railroad 

Commission. 
. . .  Biennial  Report  of  the  Public  Service  Commis- 
sion of  Vermont. 
...California  Railroad  Commission  Reports. 
...Canada  Railway  Cases   (in  16  vols,  to  date). 
...Decisions  of  the  Public  Utilities  Commission  of 

Colorado. 
. . .  Federal  Trade  Reporter. 

Hawaii   Public  Utilities  Commis<«ion. 

....Illinois   Public   Utilities   Commission   Reports. 
....  Decisions  of  the  Railroad  and  Warehouse  Com- 
mission of  Illinois. 
....  Interstate  Commerce  Commission  Reports. 
....Kansas  City,  Mo.,  Public  Utilities  Commission 
Reports.     1st    Semi-Annual,   1909.     1st   An- 
nual, 1911. 
Mo.  P.  S.  C.  R Missouri  Public  Service  Commission  Reports. 


"  R.  I.  P.  U.  C. 

"  R.  I.  R.  C.  ... 

"  S.  D.  R.  C.  ... 

*'  Tex.  R.  C.   ... 

*•  Va.  S.  C.  C.  . . 

"  Vt.  R.  C 

-  Wash.  P.  S.  C, 

"  Wash.  R.  C.   . 

Wilmington 
P.  U.  C. 

••    W.  V.  P.  S.  C. 

A.  T.  &  T.  Co.  Com.  L.  • . 

?*  •*     C.  T.  C.  . . 

Bien.  Rep.  Cal.  Bd.  R.  C» . 

«    Kan.  P.  U.  C. 

*"        "    Miss.  R.  C.   .. 

«    Vt.  P.  s.  c.  .. 


Cal.  R.  C.  R.  . . 
Can.  Rj,  Cases 
Colo.  P.  U.  C.  . 


Fed.  Tr.   Rep 

Hawaii   P.  U.  C 

III.  P.  U.  C.  R 

III.  R.  &  W.  CD.  ... 

Inters.  Com.  Rep.    . . . 
K.  C.  Mo.  P.  U.  C.  . . 
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N.  B.  Bd.  P.  U.  C New  Brungwick  Board  of  Public  Utilities  Com- 

inissioners,  Canada. 

N.  H.  P.  S.  C.  R. N.  H.  Pub.  Ser.  Commission  Reports. 

N.  J.  P.  U.  C.  R Reports  of  the  Board  of  Public  Utilities  Com- 
missioners of  New  Jersey. 

N.  Y.  Off.  Dept.  R.   New  York  Official  Department  Reports. 

Pa.  P.  S.  C Pennsylvania  Public  Service  Commission  Re- 
ports. 

P.  I.  P.  U.  C Philippine  Islands  Public  Utilities  Commis- 
sion. 

P.  S.  C.  R.  (Ist  Dist.  N.  Y.)  ..Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  8.  C.  R.  (2d  Dist.  N  Y).. Public    Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  Reg Public  Service  Regulation. 

Rate  Res Rate  Research,  published  by  the  National  Elec- 
tric Light  Association. 

R.  I.  Bd.  R.  C Rhode  iHland  Board  of  Railroad  Commissioners 

Reports. 

St.  J.  Mo.  P.  U.  C. St.  Joseph,  Mo.,  Public  Utilities  Commission. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louis,  Mo.,  Public  Service  Commission. 

Tenn.  R.  C , .  Tennessee  Railroad  Commission    ( no  decisions 

published).     Annual  Reports.     1897-1912. 

Utilities  Mag Utilities  Magazine. 

Wis.  R.  C  R.    Wisconsin  Railroad  Coounission  Reports. 
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PUBLIC  UTILITIES 
REPORTS 

ANNOTATED 

MARYhANJ}  COURT  OP  APPEAIiS. 

ALBEBT  G.  TOWERS  et  al. 

V. 

KENSINGTON  RAILWAY  COMPANY. 

[No.  80.] 
(—  Md.  — ,  102  Atl.  1011.) 

MUOes  —  JurUdietion  of  courts  —  Jhreliminary  4miuneHon. 

It  is  within  the  jurisdiction  of  a  court  of  equity  to  restrain,  by 
preliminary  injunction,  the  violation  of  a  rate  order  of  the  Maryland 
Commission;  and  it  is  its  duty  to  do  so,  although  a  proceeding  by  the 
utility  to  test  the  TaUdity  of  the  order  may  be  pending. 

[December  13,  1917.] 

Appeai,  from  an  order  of  the  Circuit  Court,  Montgomery 
County,  Edward  C.  Peter,  Judge,  denying  a  preliminary  injunc- 
tion in  a  bill  by  Albert  G.  Towers  and  others,  constituting  the 
Maryland  Public  Service  Commission,  against  the  Kensington 
Railway  Company  of  Montgomery  County;  order  reversed  and 
cause  remanded,  with  directions  to  issue  the  preliminary  injunc- 
tion. 

Argued  before  Boyd,  Ch.  J.,  and  Briscoe,  Burke,  Thomas, 
Pattison,  Timer,  Stockbridge,  and  Constable,  JJ. 

Appearances :  W.  Cabell  Bruce,  General  Counsel  to  the  Public 

Service  Commission,  of  Baltimore  (Robert  B.  Peter,  Assistant 

Counsel  to  the  Public  Service  Conmiission,  of  Rockville,  on  the 

brief),  for  appellants;  Charles  W.  Prettyman,  of  Rockville,  and 

Edward   F.   Colladay,   of  Washington,   District   of   Columbia 
P.U.R.1918D.  1 
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(Charles  C.  Wallace,  of  Baltimore,  and  Talbott  &  Prettyman, 
of  Eockville,  on  the  brief),  for  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  Public  Service  Commission  of  Mary- 
land, hereinafter  designated  in  this  opinion  as  the  Commission, 
from  an  order  of  the  circuit  court  for  Montgomery  county  refus- 
ing to  grant  a  preliminary  injunction  as  prayed  for  in  a  bill  filed 
in  that  court  by  the  Commission  against  the  Kensington  Railway 
Company  of  Montgomery  County,  Maryland,  a  corporation, 
which  will  be  referred  to  hereafter  in  this  opinion  as  the  rail- 
road. 

The  railroad  is  a  public  service  corporation,  and  owns  and 
operates  an  electric  railway  from  Chevy  Chase  lake,  in  Mont- 
gomery county,  to  the  town  of  Kensington,  in  said  county.  It  is 
subject  to  the  jurisdiction  of  the  Commission.  In  January, 
1917,  it  filed  with  the  Commission  and  advertised  in  accordance 
with  law  a  new  schedule  of  rates  to  take  effect  March  1,  1917, 
to  be  known  as  P.  S.  C.  No.  8,  and  to  cancel  a  former  schedule 
of  the  company  known  as  P.  S.  C.  No.  2,  filed  May  24,  1915. 
Objections  were  filed  with  the  Commission  to  the  new  schedule 
by  citizens  of  Montgomery  county,  and,  after  full  investigation 
and  hearing  before  the  Commission,  that  body  on  May  5,  1917, 
passed  an  order  which,  among  other  things,  provided : 

"(3)  That  the  said  Kensington  Railway  Company  of  Mont- 
gomery County  shall  not  later  than  the  1st  day  of  June,  in  the 
year  1917,  file  with  the  Public  Service  Commission  of  Maryland 
a  schedule  of  rates  and  fares  on  and  over  its  line  of  railway  as 
described  in  §  2  of  this  order,  which  shall  embrace  the  several 
rates  and  fares  mentioned  and  set  forth  in  its  schedule  P.  S.  0. 
Md.  No.  2,  filed  with  the  Commission  on  the  24th  day  of  May, 
in  the  year  1915,  as  modified  by  order  No.  2423  of  this  Com- 
mission, passed  on  the  9th  day  of  July,  in  the  year  1915,  in  case 
No.  954,  which  said  schedule  hereby  ordered  shall  be  designated 
P.  S.  C.  Md.  No.  4,  canceling  P.  S.  C.  No.  3,  and  shall  be  effec- 
tive from  and  after  the  Ist  day  of  July,  1917,  which  said  rates 
and  fares  shall  be  and  remain  in  force  for  the  period  of  one  year 
from  and  after  the  said  1st  day  of  July,  1917,  and  until  the  fur- 
ther order  of  this  Commission  in  the  premises.. 
P.U.R.1918D. 
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"(4)  That  the  said  Kensington  Railway  Company  of  Mont- 
gomery County  shall,  within  fifteen  days  from  the  receipt  of  a 
copy  of  this  order,  notify  the  Commission  whether  or  not  it  will 
accept  and  abide  by  the  same." 

This  order  was  duly  served  upon  the  railroad,  which  notified 
the  Ccmimission  that  it  did  not  propose  to  obey  the  order,  but 
would  appeal  to  the  court  to  rescind  or  revoke  it.  Thereafter  it 
filed  a  bill  in  the  circuit  court  No.  2  of  Baltimore  city  praying 
that  the  Commission  be  enjoined  from  taking  any  action  to  en- 
force its  order,  that  the  order  might  be  revoked,  and  for  general 
relief.  The  Commission  d^nurred  to  the  bill,  but,  before  hear- 
ing was  had  on  the  demurrer,  the  railroad  by  leave  of  court  filed 
an  amaided  bill  to  which  the  Commission  demurred,  except  as 
to  one  paragraph  which  related  to  the  inadequacy  of  rates,  which 
it  denied. 

The  amended  bill,  filed  July  16,  1917,  charged,  upon  the  facts 
allied  therein,  that  the  Public  Service  Commission  was  without 
authority  or  power  to  pass  the  order  of  May  5,  1917,  and  that 
the  same  was  an  arbitrary  assumption  of  authority,  and  was  un- 
lawful, unjust,  and  unreasonable,  and  that  its  enforcement  would 
have  the  effect  of  depriving  the  railroad  of  its  property  without 
due  process  of  law.    The  relief  prayed  for  was : 

"(1)  That  the  order  of  the  Public  Service  Commission  of 
Maryland  dated  May  5,  1917,  may  be  by  this  Honorable  Court 
declared  void. 

"(2)  That  this  Honorable  Court  may  enjoin  the  said- defend- 
ants constituting  the  Public  Service  Commission  of  Maryland 
from  attempting  to  enforce  said  order. 

"(3)  That  this  Honorable  Court  may  grant  unto  these  com- 
plainants a  preliminary  injunction  enjoining  and  restraining  the 
said  defendants,  constituting  the  Public  Service  Commission  of 
Maryland,  from  attempting  to  enforce  said  order,  until  the  hear- 
ing of  this  cause." 

The  record  does  not  show  that  the  demurrer  to  the  amended 
bill  has  efver  been  heard,  or  that  any  action  has  been  taken  by  the . 
lower  court  upon  the  bill. 

The  railroad  company  did  not  file  with  the  Commission  the 
schedule  of  rates  and  fares  prescribed  by  the  order  of  May  5y 
1917,  and,  in  defiance  of  said  order,  it  has  since  the  1st  day  of 
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July,  1917,  been  charging  to  and  collecting  from,  and  is  now 
■charging  to  and  collecting  from,  the  patrons  of  its  line,  the  fares 
iind  charges  fixed  by  its  schedule  P.  S.  C.  No.  3,  eacactly  as  if 
the  order  of  May  5,  1917,  had  never  been  passed. 

The  bill  in  this  case  set  out  the  facts  as  above  stated,  and  other 
^lUegations  were  made  which  need  not  be  adverted  to,  and  prayed : 
First,  that  the  defendant,  the  Kensington  Railway  Company  of 
Montgomery  County,  Maryland,  its  officers,  agents,  employees, 
4Jind  servants,  may  be  peremptorily  restrained  and  enjoined  by 
this  Honorable  Court,  by  a  preliminary  injunction,  from  charg- 
ing to,  or  collecting  from,  the  patrons  of  its  line  of  railway,  eK- 
tending  from  Chevy  Chase  lake,  in  Montgomery  county,  in  the 
€tate  of  Maryland,  to  its  other  terminus  opposite  Hopkins^  store, 
in  the  town  of  Kensington,  in  said  county  and  state,  the  rates, 
lares,  and  charges  set  forth  in  said  schedule  P.  S.  C.  Md.  No.  3, 
or  any  rates,  fares,  and  charges  except  those  set  forth  in  the 
schedule  to  be  designated  P.  S.  C.  Md.  No.  4,  which  was  pre- 
scribed by  the  order  of  the  Public  Service  Commission  of  Mary- 
land, that  is  to  say,  Order  No.  3632,  passed  on  the  5th  day  of 
May,  1917,  in  a  case  pending  before  the  said  Commission,  that 
is  to  say,  case  No.  1290,  wherein  A.  N.  Dobson  and  others  were 
complainants,  and  the  Kensington  Kailway  Company  of  M<Mit- 
gomery  County,  Maryland,  was  the  respondent ;  secondly,  that  the 
said  injunction  may,  in  due  course,  become  and  be  made  final  and 
perpetual;  thirdly,  and  that  your  orators  may  have  such  other 
^nd  further  relief  as  their  case  may  require. 

The  question  which  is  presented  by  the  appeal  is  a  narrow, 
but  an  important,  one  in  connection  with  the  administration  of 
the  Public  Service  Commission  Law,  and  its  determination  de- 
pends upon  the  construction  of  certain  provisions  of  the  act  creat- 
ing the  Commission  (Acts  1910,  chap.  180).  Section  43  of  that 
act  is  as  follows:  "That  any  corporation  subject  to  this  act,  or 
any  of  the  provisions  of  this  act,  and  any  pa*son  in  interest 
being  dissatisfied  with  any  order  of  the  Conunission,  fixing  any 
.  rate  or  rates,  tolls,  diarges,  schedules,  joint  rate  or  rates,  or  any 
order  fixing  any  r^ulations,  practices,  acts  or  service,  may  com- 
mence any  action  in  the  circuit  court  for  any  coimty,  or  before 
any  judge  of  the  supreme  bench  of  Baltimore  city,  in  any  court 

of  Baltimore  city  of  appropriate  jurisdiction  which  may  be 
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adopted  for  the  purpose,  against  the  Commission  as  def aidant  to 
vacate  and  set  aside  any  such  order  on  the  ground  that  the  rate 
or  rates,  ioQBj  charges^  schedules,  joint  rate  or  rates,  fixed  in 
such  order  is  unlawful,  or  that  any  such  r^gulati<m,  practice,  act 
or  service  fixed  in  such  order  is  unreasonable,  in  which  acticm  a 
copy  of  the  complaint  shall  be  served  with  the  summons.  •  •  • 
No  injunction  shall  issue  suspending  or  staying  any  order  of  the 
Commission,  except  upon  application  to  one  of  the  judges  of  the 
supreme  bench  of  Baltimore  city,  or  to  the  circuit  court  of  one 
of  the  counties,  and  upon  notice  to  the  Commission  and  after 
hearing.'^ 

Judge  Thomas,  in  Public  Service  Commissicm  v.  Northern 
C.  R  Co.  122  Md.  356,,  90  Atl.  105,  referring  to  an  applica- 
tion under  this  section,  said:  'TJpon  an  application  to  the  court 
for  an  injunction  restraining  the  execution  of  an  order  of  the 
Conunission,  the  court  has  no  authority  to  determine  what  would 
be  a  reasonable  rate  for  the  service  required,  or  to  establish  rates, 
but  its  power  is  limited  to  the  determination  of  the  question 
whether  the  rates  fixed  by  the  Commission  are  unreasonable  or 
unlavTful,  and  until  it  is  made  to  appear  by  clear  and  satisfac- 
tory evidence  that  the  action  of  the  Commissicm  is  unreasonable 
or  unlawful,  the  court  is  without  power  to  impose  any  restric- 
tions upon  the  execution  of  the  Commission's  order.'' 

The  law  has  therefore  provided  a  method  by  which  the  validity 
of  the  order  passed  in  this  case  might  be  considered  and  deter- 
mined, and  the  rights  of  the  corporation  or  person  feeling  ag- 
grieved thereby  judicially  considered  and  protected.  The  rail- 
road availed  itself  of  this  provision,  and  asked  a  court  of  com- 
petent jurisdiction  to  declare  the  order  void,  and  to  enjoin  its 
enforcement.  That  cause,  so  far  as  the  record  shows,  has  not 
been  prosecuted  to  final  hearing,  and  no  order  has  been  passed 
with  respect  to  the  relief  prayed.  The  railroad  is  confessedly 
violating  the  order  of  the  Commission,  and  the  question  is 
whether  it  shall  be  permitted  to  do  so.  Has  the  Public  Service 
Commission  Law  granted  power  to  the  courts  to  restrain  by  pre- 
liminary injunction  the  violation  by  a  public  service  corporation 
an  order  of  the  Commission,  committed  and  continued  as  diown 
in  this  case,  and  is  it  the  duty  of  a  court  of  equity,  having  juris- 
diction, to  grant  such  an  injunction  when  the  facts  are  properly 
P.U.R.1918D. 
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presented  to  it  upon  the  application  of  the  Commission?  We 
are  of  opinion  that  these  questions  must  be  answered  in  the  af- 
firmative. It  was  the  intention  of  the  legislature  that  an  order 
of  the  Commission  should  be  respected  and  obeyed  by  the  party 
against  whom  it  was  passed,  and  that  it  should  remain  in  fuU 
force  and  vigor  until  it  should  be  revoked  or  restrained  in  the 
mode  and  manner  provided  by  §§  43,  44,  and  45  of  the  act.  The 
duty  of  obedience  is  imposed  by  the  imperative  and  mandatory 
provisions  of  the  act,  which  it  is  the  duty  of  the  court  to  en- 
force. Any  other  construction  would  weaken  the  powers  and 
efficient  control  which  it  was  the  design  of  the  act  to  confer  upon 
the  Conmiission,  and  would  introduce  great  disorder  and  con- 
fusion into  the  administration  of  the  law.  This  appears  to  be 
manifest  by  a  consideration  of  certain  provisions  of  the  act  Sec- 
tion 28  provides  that: 

"Every  common  carrier,  railroad  corporation,  street  railroad 
corporation  and  other  corporation  subject  to  the  provisions  of 
this  act,  and  all  officers  and  agents  of  any  common  carrier,  rail- 
road corporation  and  street  railroad  corporation,  and  of  any  other 
corporation  subject  to  ike  provisions  of  this  act,  shall  obey,  ob- 
serve and  comply  with  every  order  made  by  the  Commission, 
li.ider  authority  of  this  act,  so  long  as  the  same  shall  be  and  re- 
ii>ain  in  force.  Any  common  carrier,  railroad  corporation  or 
stv"eet  railroad  corporation,  which  shall  violate  any  provision  of 
thift  act,  or  which  fails,  omits  or  neglects  to  obey,  observe  or  com- 
ply with  any  order,  or  any  direction  or  requirement  of  the  Com- 
mitvjion,  shall  forfeit  to  the  state  of  Maryland  a  sum  not  to 
exctN^d  the  sum  of  $5,000  for  each  and  every  offense ;  every  vio- 
latio  a  of  any  such  order  or  direction  or  'requirement,  or  of  this 
act,  bhall  be  a  separate  and  distinct  offense,  and,  in  case  of  a 
contijiuing  violation,  every  day's  continuance  thereof  shall  be 
and  be  deemed  to  be  a  separate  and  distinct  offense. 

"i-very  person,  officer  and  agent  of  any  such  common  carrier, 
railroad  corporation  or  street  railroad  corporation  who  shall  vio- 
late, or  who  procures,  aids  or  abets  any  violation  by  any  such 
common  carrier  or  corporation  of  any  provision  of  this  act,  or 
who  shall  fail  to  obey,  observe  and  comply  with  any  order  of  the 
Conamission,  or  any  provision  of  an  order  of  the  Conunission, 
or  who  procures,  aids  or  abets  any  such  common  carrier  in  its 
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failure  to  obey,  observe  and  comply  with  any  such  order  or  pro- 
vision, shall  be  guilty  of  a  misdemeanor. 

^^Whenever  the  Commission  shall  be  of  the  opinion  that  a  com- 
mon carrier,  railroad  corporation  or  street  railroad  corporation, 
or  other  corporation,  subject  to  its  supervision,  is  failing  or  omit- 
ting, or  about  to  fail  or  omit  to  do  anything  required  of  it  by 
law,  or  by  order  of  the  Commission,  or  is  doing  anything,  or 
about  to  do  anything,  or  permitting  anything  or  about  to  permit 
anything  to  be  done,  contrary  to  or  in  violation  of  law  or  of 
any  order  of  this  CAnmission,  it  shall,  direct  the  general  coimsel 
to  the  Commission  to  commence  an  action  or  proceeding  before 
one  of  the  judges  of  the  supreme  bench  of  Baltimore  city  or  in 
the  circuit  court  of  the  county  in  which  such  corporaticm  has  its 
principal  place  of  business,  or  carries  on  its  business  in  the  name 
of  the  Commission,  for  the  purpose  of  having  such  violations  or 
threatened  violations  stopped  and  prevented,  either  by  mandamus 
or  injunction.  Counsel  to  the  Commission  shall  thereupon  begin 
such  action  or  proceeding  by  a  petition  to  and  in  any  of  the  said 
courts,  as  the  case  may  require,  ailing  the  violation  or  threatr 
Ened  violation  complained  of,  and  praying  for  appropriate  relief 
by  way  of  mandamus  or  injunction.  It  shall  thereupon  be  the 
duty  of  the  court  to  specify  the  time,  not  exceeding  twOTity  dayd 
after  service  of  the  petition,  within  which  the  conunon  carrier, 
railroad  corporation  or  street  railroad  corporation  complained  of 
must  answer  the  petition.  In  case  of  default  in  answer,  or  after 
answer,  the  court  shall  immediately  inquire  into  the  facts  and 
circumstances  in  such  manner  as  the  court  may  direct,  without 
other  or  formal  pleadings,  and  without  respect  to  any  technical 
requirement.  Such  other  persons  or  corporations  as  the  court 
shall  deem  necessary  or  proper  to  join  as  parties  in  order  to  make 
its  order,  judgment  or  writs  effective  may  be  joined  as  parties 
upon  application  of  counsel  to  the  Commission.  The  final  judg- 
inent  in  any  such  action  or  proceeding  shall  either  dismiss  the 
action  or  proceedings  or  direct  that  a  writ  of  mandamus  or  an 
injunction  issue,  as  prayed  for  in  the  petition  or  in  such  modi- 
fied or  other  forms  as  the  court  may  determine  will  afford  the 
appropriate  relief. 

"Any  corporation,  other  than  a  common  carrier,  which  shall 

violate  any  provision  of  this  act,  or  shall  fail  to  obey,  observe  and 
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comply  with  every  order  made  by  the  Commission  imder  author- 
ity of  this  act;  80  long  as  the  same  shall  be  and  remain  in  foroe, 
shall  forfeit  to  the  state  of  Maryland  a  siqa  not  exceeding  $1,000 
for  each  and  every  offense;  every  such  violation  shall  be  a  sepa- 
rate and  distinct  offense,  and  the  penalty  or  forfeiture  thereof 
shall  be  recovered  in  an  action  as  provided  in  this  section  of 
this  act/^ 

It  is  to  be  observed  that  there  is  a  broad  distinction  between 
the  object  and  purpose  of  the  proceeding  imder  §  43  and  that 
under  §  28.  The  one  seeks  to  set  aside  the  cftrder  of  the  Commis- 
sion and  to  restrain  its  enforcement,  and  the  other  to  stop  and 
prevent  the  violation  or  threatened  violation  of  the  order.  They 
are  independent  equity  proceedings  designed  for  the  accomplish- 
ment of  different  objects.  We  agree  with  the  observation  of  the 
learned  judge  who  heard  this  case  in  the  court  below  that  it 
would  be  too  narrow  a  construction  of  the  statute  to  hold  that 
the  express  mention  of  injunction  contained  in  §  28  means  a 
final  injunction  and  exciudea  the  power  of  the  court  to  issue  a 
preliminary  injunction* 

In  view  of  the  provisicms  of  the  statute  to  which  we  have  re- 
ferred and  the  positive  duty  which  is  imposed  upon  the  railroad 
in  respect  to  the  order,  we  are  of  opinion  that  the  court  ccan- 
mitted  an  error  in  applying  the  principles  which  govern  in  ordi- 
nary applications  for  injunctions  to  this  case.  A  preliminary 
injunction  should  have  issued  as  prayed,  and  the  order  main- 
tained in  force  until  its  validity  was  determined  in  the  proceed- 
ing instituted  by  the  railroad  in  which  its  rights  could  have  been 
determined  and  protected  with  reasonable  despatch.  The  order 
appealed  from  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  issue  the  preliminary  injunction  as  prayed  for  in 
the  bill. 

Order  reversed,  and  cause  remanded,  with  direction  to  issue 
the  preliminary  injunction  as  prayed;  the  appellee  to  pay  the 
costs. 
P.U.R1918D. 
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MICHIGAN  BAUiROAD  COMBflSSION. 

RE  BYEON  T.  GIFFORD  et  al. 

[D-1242.] 

Valuation  —  Water  rights  —  Saving  aver  steam  plants, 

1.  The  economy  of  production  by  hydroelectric  power,  as  com- 
pared with  steam  power,  is  not  the  correct  basis  of  determining  the 
yalue  of  water  rights,  where  the  hydroelectric  plant  is  of  such  peculiar 
character  as  to  necessitate  a  higher  rate  of  consumption  of  coal  by  the 
steam  plant  than  would  be  ordinarily  required.    , 

Security  iss%MS  —  Sale  priee, 

2.  The  Midiigan  Commission  will  not  allow  an  issuance  of  $270,000 
worth  of  securities  to  be  sold  at  such  a  rate  of  discount  as  to  yield 
only  $172,000. 

[March  14,  1018.] 

Application  for  leave  to  incorporate  the  Greenville  Water 
Power  Company  with  an  authorized  capital  8t6ck  of  $210,000, 
and  $180,000  of  6  per  cent  first-mortgage  ten-year  sinking  fund 
gold  bonds,  and  to  presently  issue  and  sell  $40,000  of  preferred 
stock  and  $66,000  of  cconmon  stock  for  the  purposes  specified 
in  the  application;  denied. 

By  the  Commission :  Application  was  made  and  filed  in  the 
above-entitled  matter  for  leave  to  issue  $65,000  of  common  stock, 
$40,000  of  7  per  cent  preferred  stock,  and  $180,000  of  6  per 
cent  gold  coupon  bonds,  maturing  in  ten  years.  The  applicant 
was  represented  by  the  firm  of  Norris,  McPherson,  Harrington, 
&  Waer,  of  Grand  Eapids,  Michigan.  Petition  was  made  by 
Byron  T.  Gifford,  Charles  B.  Kelsey,  and  Leon  W.  Harring- 
ton, who  have  associated  themselves  together  in  a  corporate  ca- 
pacity under  the  laws  of  the  state  of  Michigan. 

It  was  proposed  that  the  corporation  should  have  an  author- 
ized stock  issue  of  $210,000,  of  which  $80,000  was  to  be  7  pea- 
cent  preferred  stock  and  $130,000  common  stock. 

It  is  proposed  to  issue  $65,000  of  common  stock,  $25,000  of 
preferred  stock,  and  $180,000  of  bonds  to  Mr.  Byron  T.  Gifford, 
in  consideration  of  the  hydroelectric  plant  with  steam  auxiliary 
constructed  by  E.  J.  Tower  at  Greenville,  Michigan,  together 
with  certain  franchise  rights  and  contract  rights  incident  thereto. 

[1]  An  appraisal  of  this  property  has  been  made  by  Mr. 
P.U.R.1918D. 
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(Charles  W.  Spooner,  an  engineer  of  well-recognized  ability.  The 
total  appraised  value  of  this  property  is  found  by  Mr.  Spooner 
to  be  $275,135.  This  appraisal,  Mr.  Spooner  explains,  is  made 
upon  the  basis  of  prices  existing  in  1915  and  1916.  It  is  made 
upon  the  theory  of  reproduction  cost  new  lees  depreciation.  A 
depreciation  of  substantially  15  per  cent  is  allowed  upon  the 
entire  property,  the  per  cent  condition  ranging  from  75  on  cer- 
tain operating  devices  to  100  on  lands  and  foundations  of  struc- 
tures. This  appraised  value,  however,  includes  an  item  of 
$125,000  for  reservoir  and  water  rights.  The  testimony  indi- 
cates that  the  company  does  not  own  the  land  overflowed  except 
that  within  the  site  of  the  dam.  The  value  of  these  rights  is 
determined  upon  the  basis  of  the  economy  of  production  by  hydro- 
electric power  as  compared  with  steam  power  at  this  plant.  It 
seems  that,  under  the  conditions  existing  at  this  particular  plants 
it  requires  about  7  pounds  of  coal  or  more  to  produce  a  kw.  hr. 
This  amount  of  coal  per  kw.  hr.  is  unusually  large,  many  auxil- 
iary steam  plants  requiring  as  low  as  2  or  3  pounds.  Assuming 
this  high  rate  of  coal  consumption  as  the  comparative  basis,  these 
reservoir  and  flowage  rights  are  made  to  bear  a  value  as  stated* 
It  seems  to  the  Commission  that  this  is  not  a  safe  basis  upon 
which  to  determine  values.  The  logic  would  seem  to  be  that 
where  a  hydroelectric  power  plant  is  of  such  a  peculiar  charac- 
ter as  to  necessitate  a  high  rate  of  coal  consumption  in  its  auxil- 
iary steam  plant,  that  this  fact  renders  the  hydroelectric  plant 
of  greater  value.  It  would  seem  that  the  reverse  would  be  more 
in  harmony  with  the  actual  working  out  of  the  problem. 

It  is  made  to  appear  by  the  evidence  that  the  actual  purchase 
price  of  this  property,  paid  by  Mr.  Gifford  to  Mr.  Tower,  or  to 
be  paid  by  Mr.  Gifford  to  Mr.  Tower,  is  $160,000  plus  additions 
and  extensions  since  April  1,  1917,  and  plus  supplies  on  hand. 
It  is  estimated  that  these  two  items  would  amount  to  eleven  or 
twelve  thousand  dollars,  making  the  total  purchase  price  a  maxi- 
mum of  $172,000. 

It  is  the  purpose  of  the  application  to  transfer  the  stock  and 
bonds  to  Mr.  Gifford  at  par  in  consideration  of  the  property; 
that  Mr.  Gifford  would  bear  any  losses  incident  to  the  sale  of  the 
lK)nds  or  stock  or  sacrifice  or  discount. 

[2]  It  has  been  the  practice  of  the  Commission  to  exercise 
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somewhat  definite  and  careful  control  over  the  rates  of  discount 
at  which  securities  should  be  sold,  and  in  no  instance  has  it  al- 
lowed $270,000  worth  of  securities  to  be  sold  at  such  a  rate  of 
discount  as  to  yield  only  $172,000.  To  do  so  in  this  case  would 
seem  not  to  be  justified. 

The  Commission  is  not  satisfied  that  this  intangible  element 
of  Talue  of  $125,000  has  been  shown  to  exist.  Of  course,  it  will 
be  assumed  that  the  flowage  rights  possess  some  value,  but  the 
record  discloses  no  basis  for  the  determination  of  the  amount  of 
that  value. 

It  is  important  to  note  that  the  report  filed  by  Mr.  Tower,  of 
his  operating  revenues,  expenses,  assets,  and  liabilities  for  the 
year  ending  December  31,  1916,  is  greatly  at  variance  with  the 
showing  now  made  concerning  this  same  property.  This  report 
indicates  that  the  total  operating  revenues  were  $26,806.42; 
the  total  operating  expenses,  $17,511.06,  and  the  net  operating 
revenue,  $9,295.34.  The  report  also  indicates  a  plant  value, 
including  accounts  receivable,  of  $92,348.16.  A  report  of  the 
examination  of  the  books  and  records  of  this  company,  made  by 
the  auditors  of  the  Michigan  Ttust  Company  for  the  year  end- 
ing December  31,  1917,  indicates  a  gross  operating  income  of 
$34,576.68;  gross  operating  expense,  $10,593.90,  leaving  a  net 
operating  revenue  of  $23,982.78,  which,  after  deducting  uncol- 
lectable  customers'  bills,  taxes,  and  interest,  and  the  addition  of 
discounts  on  purchases,  leaves  a  net  income  of  $21,696.17.  The 
reconcil^nent  of  these  two  statements  is  a  matter  of  some  diffi- 
culty, and  no  satisfactory  explanation  is  offered  as  to  why  the 
gross  operating  income  should  so  greatly  increase,  and  the  gross 
operating  expense  so  greatly  decrease,  at  a  time  when  operating 
costs  have  generally  increased  throughout  the  country.  The  state- 
ment made  and  filed  by  Mr.  Tower  is  supported  by  his  oath 
as  to  its  correctness.  The  statement  of  the  Michigan  Trust 
Company  is  supported  by  the  certificate  of  the  auditor  and  vice 
president  of  the  Michigan  Trust  Company,  showing  that  their 
determination  was  based  upon  the  books  of  the  Tower  Electric 
Company.  The  certificate  indicates,  among  other  things,  that 
$1,140.72  was  properly  charged  to  capital  account  during  the 
year  1917.     The  certificate  also  accounts  for  some  increase  in 

gross  profit  On  the  other  hand,  it  is  said  that  the  charges  to 
P.U.R.1918D. 
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maintenance  of  polee  and  fixtures  aoooonts  were  unduly  heavy 
during  the  current  year,  due  to  the  replacement  of  700  cross- 
arms  being  charged  to  expense  of  that  period,  instead  of  to  a 
depreciation  reserve. 

The  Commission  does  not  feel  that  it  would  be  justified  in 
authorizing  the  issue  and  sale  of  so  large  an  amount  of  securi- 
ties in  consideration  of  the  property  to  be  acquired,  and  that  this 
proposed  amount  ought  not  to  be,  and  is  not  reasonably,  required 
for  the  purposes  of  the  corporation.  It  follows  that  tihe  appli- 
cation, in  its  present  form,  must  be  denied,  without  prejudice, 
however,  to  its  being  represented  in  some  modified  form. 

C.  L.  Glasgow,  Chairman;  C.  S.  Cunningham  and  A.  A. 
Keiser,  Commissioners. 


MISSOURI  SUPRGMB  COURT. 

KANSAS  CITY  EAILWAYS  COMPANY. 

V. 

PUBLIC  SERVICE  COMMISSION  OF  MISSOXJBL 

[No.  20^74.] 
(_  Mo.  — ,  201  S.  W.  74.) 

Security  issues  —  Fees  —  Refunding  obligations, 

1.  The  issuance  of  bonds  by  a  reorganized  utility  company  aoquif' 
ing  title  through  a  foreclosure  extinguishing  prior  obligations  is  not 
within  the  proviso  of  a  statute  relieving  it  from  the  payment  of  fees 
to  a  Commission  for  services  in  connection  with  the  issuance  of  securi* 
ties  "for  the  discharge  or  lawful  refunding  of  its  obligations/' 

Security  issues  —  Fees  —  Statutory  constrtiction, 

2.  A  statute  providing  for  fees  to  be  paid  by  a  utility  to  a  Public 
Service  Commission  for  services  in  connection  with  the  issuance  of  se- 
curities should  be  construed  in  favor  of  the  state  rather  than  the  util- 
ity. 

[February  16,  1918.] 

Appeal  from  a  judgment  of  the  Circuit  Court,  Cole  County, 
J.  G.  Slate,  Judge,  affirming  on  certiorari  an  order  of  the  C<Mn- 
mission  requiring  the  payment  of  certain  fees;  affirmed. 

Appearances:  Clyde  Taylor  and  Charles  A.  Stratton,  both 
of  Kansas  Cily,  for  appellant ;  Alex  Z.  Patterson,  General  Coiin- 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


KANSAS  CITY  R,  CO.  v.  PUBLIC  SERVICE  COM.  13 

sel,  and  James  D.  Lindsay^  Assistant  Connsel^  both  of  Jefieorson 
City,  fcHT  respondent 

White,  C,  filed  the  following  opinion : 
The  appellant  began  this  proceeding  in  the  circuit  court  of 
Cole  county  to  review  on  certiorari  an  order  of  the  Public  Serv- 
ice  Commission,  whereby  the  appellant  was  required  to  pay  fees 
to  the  Commission  amounting  to  nearly  $10,000,  for  services  ren- 
dered appellant  by  the  Commission  in  connection  with  a  bond  is- 
sue of  about  $28,000,000.  The  circuit  court  affirmed  the  order 
of  the  Commission,  and  from  that  judgment  appeal  is  taken. 

The  fees  charged,  to  which  the  appellant  objects,  were  author- 
ized, as  claimed  by  respondent,  by  §  21  of  the  Public  Service 
Commission  Act  (Laws  1913,  p.  567).  This  section  provides 
that  the  Commission  may  charge  as  fees  for  a  certificate  author- 
izing the  issuance  of  bonds,  notes,  or  other  evidences  of  indebted- 
ness, $1  for  each  $1,000  of  the  face  value  of  the  authorized  is- 
sue, or  fraction  thereof,  up  to  $1,000,000,  and  50  cents  for  each 
$1,000  over  $1,000,000  and  up  to  $10,000,000,  and  25  cents  for 
each  $1,000  over  $10,000,000,  with  a  minimum  fee  in  any  case 
of  $250.  The  section  then  contains  this  proviso:  'Trovided, 
that  no  fee  shall  be  charged  when  such  issue  is  made  for  the  pur- 
pose of  guaranteeing,  taking  over,  refunding,  discharging  or  re- 
tiring any  bond,  note  or  other  evidence  of  indebtedness  up  to  the 
amount  of  the  issue  guaranteed,  taken  over,  refunded,  discharged 
or  retired." 

[1]  The  appellant  claims  that  the  order  in  this  case  is  covered 
by  the  proviso,  and  the  Commission  had  no  authority  to  charge 
such  fees;  that  the  bonds  were  issued  for  the  purpose  of  refund- 
ing an  existing  indebtedness  of  the  company.  In  order  to  de- 
termine the  purpose  and  character  of  the  bonds  it  will  be  neces- 
sary to  consider  the  facts  leading  up  to  the  creation  of  the  appel- 
lant company : 

In  1913  the  street  railway  systems  and  the  electric  light  and 
power  properties  in  Kansas  City  were  being  operated  by  receiv- 
ers appointed  by  the  Federal  court,  the  order  of  appointment 
having  been  made  in  June,  1911.  At  the  time  of  the  appoint- 
ment of  the  receivers,  the  Metropolitan  Street  Railway  Com- 
pany was  operating  all  the  properties  as  the  owner,  having  ac- 
quired them  from  several  different  companies  and  consolidated 
P.U.R.1918D. 
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them  into  one  system.  These  several  properties  were  subject  to 
separate  mortgages,  which  had  been  executed  by  the  several  own- 
ing companies  at  different  times.  The  several  companies  had 
received  franchises  from  Kansas  City  under  which  the  properties 
were  being  operated  by  the  receivers,  and  all  these  franchises 
were  soon  to  expire.  It  does  not  appear  at  whose  instance  nor  in 
what  kind  of  a  proceeding  the  receivers  were  placed  in  charge  of 
these  consolidated  properties  and  the  Metropolitan  ousted  from 
control,  but  it  does  appear  that  the  city  claimed  the  franchises 
had  been  forfeited.  In  the  proceeding  there  were  decrees  of  fore- 
closure, presimiably  of  the  several  mortgages,  under  which  all  the 
properties  were  sold,  and  the  appellant  herein  became  the  pur- 
chaser of  all  the  street  railways  and  other  property  necessary  for 
their  proper  operation ;  while  another  company,  the  Kansas  City 
Light  &  Power  Company,  became  the  purchaser  of  the  electric 
light  and  power  properties  which  were  involved  in  the  litigation. 

Before  such  foreclosures  Judge  William  C.  Hook  of  the  Fed- 
eral circuit  court,  under  whose  authority  the  properties  were 
operated  by  the  receivers,  formulated  a  plan  for  what  is  termed 
the  "reorganization  of  the  Metropolitan  Street  Railway  System 
at  Kansas  City."  "The  plan"  was  not  a  court  order,  but  the 
formulation  of  an  agreement  between  the  parties  interested  un- 
der which  the  several  properties  might  be  operated  for  the  ad- 
vantage of  the  public  service  and  under  which  the  creditors  of 
the  several  companies  might  be  saved  their  investments.  The 
plan  contained,  among  other  things,  provisions  as  to  how  anyone 
who  might  have  "an  interest  to  subserve  or  protect"  might  be  a 
party  to  it.  This  applied  to  bondholders,  mortgagees,  etc.,  as 
well  as  stockholders,  and  any  of  these  parties  could  become  inter- 
ested in  the  new  company  to  be  formed.  The  appellant  company 
then  was  incorporated.  Who  the  stockholders  were  does  not  ap- 
pear, whether  they  comprised  all  or  a  part  of  the  original  stock- 
holders in  the  Metropolitan  company,  or  of  the  other  original 
companies,  or  whether  they  were  bondholders,  or  strangers.  The 
new  company  first  procured  from  Kansas  City  a  franchise  where- 
by it  could  operate  its  street  railways  upon  the  streets  for  a  term 
of  thirty  years.  This  franchise,  it  appears,  was  one  of  the  prin- 
cipal assets  of  the  new  company  which  was  presented  as  security 
for  the  loans  to  be  procured  thereafter  on  the  property.  The  plan 
P.U.R.1918D. 
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provided  that  as  further  security  for  the  bonds  to  be  issued  $6,- 
300,000  of  the  surplus  earnings  should  be  used  for  extension  and 
additions  to  the  property.  The  plan  then  provided  for  the  issu- 
ance by  the  appellant  company  of  bonds  of  various  grades  amount- 
ing in  all  to  about  $28,000,000,  secured  by  mortgage  on  the  appel- 
lant's property  to  be  purchased  under  the  foreclosure  sales  above 
mentioned  with  contemplated  extensions  and  npoa  the  new  fran- 
chise. The  Kansas  City  Light  &  Power  Company  acquired  at 
the  same  time  and  under  the  same  conditions  and  under  the  same 
plan  the  electric  lighting  and  power  properties  that  previously 
had  belonged  to  the  several  companies.  The  result,  as  aptly 
stated  by  the  respondents,  was:  "The  reorganization  was  the 
working  out  of  a  plan  whereby  the  two  distinct  and  new  com- 
panies holding  distinct  properties  should  emerge  out  of  the  cor- 
porate ashes  of  the  numerous  old  companies."  It  was  only  with 
the  railways  company  that  the  order  imder  consideration  here 
had  to  do. 

The  plan  of  reorganization  contemplated  the  approval  of  the 
Public  Service  Commission,  to  which  application  was  made  by 
the  appellant  for  authority  to  exercise  the  rights  and  privileges 
granted  under  the  franchise,  and  for  an  order  approving  the  re- 
organization of  the  properties  which  the  new  company  should  con- 
trol, and  permitting  the  issuance  of  the  securities  mentioned. 
Objection  was  made  to  this  application  by  certain  citizens  of 
Kansas  City,  and  an  exhaustive  hearing  was  had  before  the  Com- 
mission. The  report  of  this  proceeding  is  before  us  in  a  volu- 
minous record  covering  several  hundred  pages,  showing  the  work 
which  the  Commission  did  in  examining  all  matters  touching  the 
organization  and  the  contemplated  indebtedness  of  the  new  com- 
pany, before  authorizing  the  issuance  of  the  "bonds  under  consid- 
eration. When  this  work  was  done  and  the  bonds  authorized,  the 
Commission  taxed  the  costs  of  which  the  appellant  complains 
here.  The  Public  Service  Commission  Act,  in  §  57,  provides  for 
the  issuance  of  bonds  by  railroad  corporations  and  street  railroad 
corporations  after  procuring  from  the  Commission  an  order  au- 
thorizing such  issue.  •  That  part  of  the  section  relating  to  it  is  as 
follows : 

"Sec.  57.  Approval  of  Issues  of  Stocks,  Bonds  and  Other 
Forms  of  Indebtedness.-^^  common  carrier,  railroad  corporation 
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or  street  railroad  corporation  organized  or  existing,  or  hereafter 
incorporated,  under  or  by  virtue  of  the  laws  of  the  state  of  Mis- 
souri, may  issue  stocks,  bonds^  notes  or  other  evidences  of  in- 
debtedness payable  at  periods  of  more  than  twelve  months  after 
the  date  thereof,  when  necessary  for  the  axjquisition  of  property, 
the  construction,  completion,  extension,  or  improvement  of  its 
facilities,  or  for  the  improvement  or  maintenance  of  its  service 
or  for  the  discharge  or  lawful  refunding  of  its  obligations  or 
for  the  reimbursement  of  moneys  actually  expended  from  in- 
come, or  from  any  other  moneys  in  the  treasury  of  the  corpora- 
tion not  secured  by  or  obtained  from  the  issue  of  stocks, 
bonds,  notes,  or  other  evidence  of  indebtedness  of  such  cor- 
poration, within  five  years  next  prior  to  the  filing  of  an  applica- 
tion with  the  Commission  for  the  required  authorization,  for  any 
of  the  aforesaid  purposes  except  maintenance  of  service  and  except 
replacements  in  cases  where  the  applicant  shall  have  kept  its 
accounts  and  vouchers  of  such  expenditure  in  such  manner  as  to 
enable  the  Commission  to  ascertain  the  amount  of  moneys  so  ex- 
pended and  the  purposes  for  which  such  expenditure  was  made/' 

The  remaining  part  of  the  section  provides  the  conditions 
under  which  the  Commission  may  and  may  not  authorize  the  issu- 
ance of  such  bonds  and  notes,  and  the  restrictions  upon  its  author^ 
ity.  It  will  be  noticed  that  the  purposes  for  which  a  common  car- 
rier may  be  authorized  to  issue  bonds,  notes,  and  other  evidences 
of  indebtedness  are  as  follows:  (1)  When  necessary  for  the  ac- 
quisition of  property;  (2)  for  the  construction,  completion,  ex- 
tension, or  improvement  of  its  facilities;  (8)  for  the  improve- 
ment or  maintenance  of  its  service;  (4)  for  the  discharge  or  law- 
ful refunding  of  its  obligation;  (5)  f<Mr  the  reimbursement  of 
moneys  actually  expended  from  income,  etc. 

Section  62  of  the  act  provides  that  the  reorganization  of  rail- 
road corporations  and  street  railroad  corporations  shall  be  subject 
to  the  control  of  the  Commission.  This  section  then  says: 
^TJpon  all  such  reorganizations  the  amount  of  capitalization,  in- 
cluding therein  all  stocks  and  bonds  or  other  evidence  of  indebted- 
ness, shall  be  such  as  is  authorized  by  the  Commission  which,  in 
making  its  determination,  shall  not  exceed  a  fair  valuation  of  the 
property  involved,^*  etc. 

The  appellant  claims  that  the  bonds  in  this  case  come  under 
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the  fourth  subdivisicm  in  §  57,  and  were  issued  by  the  company 
for  the  "refunding  of  its  lawful  obligations/'  and  therefore  are 
within  the  proviso  of  §  21  to  the  efiFect  that  no  fee  shall  be  charged 
for  refunding  any  bonds,,  notes,  etc.  Kespondents  assert  that 
these  are  reorganization  bonds,  and  provided  for  in  §  62;  that 
they  are  different  from  and  not  included  in  any  class  mentioned 
in§  57. 

It  is  clear  that  reorganization  bonds  mentioned  in  §  62  might 
be  of  some  class,  possibly  all  classes,  authorized  by  §  57.  Section 
62  does  not,  in  terms,  authorize  the  issuance  of  any  bonds,  nor 
does  it  seem  necessary  to  imply  such  authority  in  view  of  the  spe- 
cific statement  in  §  57.  It  may  be  that  the  bonds  mentioned  in  § 
62  are  limited  to  the  classes  allowed  by  §  57.  However,  it  is  not 
necessary  to  determine  that  question  for  our  purpose  here,  as 
presently  will  appear. 

Section  21  appears  in  the  general  provisions  of  the  Public 
Service  Commission  Act,  while  §§  57  and  62  appear  in  the  ar- 
ticles relating  to  common  carriers,  and  §  57  is  the  only  section  un- 
der which  the  Commission  can  authorize  a  carrier  to  issue  bonds, 
unless  the  authority  is  implied  in  §  62.  Section  21  does  not  au- 
thorize the  issuance  of  bonds  for  any  purpose.  It  relates  to  fees, 
and  to  fees  only.  It  cannot  enlarge  the  authority  given  under  § 
57 ;  and  the  proviso,  so  far  as  it  refers  to  that  section,  reaches 
only  the  fourth  dassification  of  purposes  for  which  bonds  are 
there  authorized.  If  it  covered  a  wider  range  than  that  it  would 
be  inoperative. 

It  is  not  claimed  by  the  appellant  that  the  bcmds  here  were 
authorized  by  §  62,  or  were  of  a  different  class  from  any  mai- 
tioned  in  §  57 ;  it  stands  squarely  on  the  proposition  that  they 
are  covered  by  the  fourth  subdivision  in  the  latter  section.  There- 
fore, unless  the  bonds  in  this  case  come  under  the  fourth  subdivi- 
sion in  §  57,  the  cost  was  properly  taxed.  Appellant  argues  that 
"its  obligations,^'  of  the  fourth  subdivision,  refers  not  only  to 
those  which  the  company  itself  originally  incurred,  but  also  all 
obligations  for  which  it  may  have  become  liable  subsequent  to 
their  issuance.  Counsel  use  this  illustration :  "The  matter  has 
been  aptly  illustrated  by  the  case  of  the  ptlrchaser  of  real  estate 
encumbered  by  mortgage.  It  is  not  his  obligation  in  the  sense 
that  he  first  placed  it  in  operation,  but  it  is  his  obligation  in  every 
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sense  of  the  word  when  he  assumed  to  pay  it  and  took  the  prop- 
erty subject  to  its  payment." 

If  the  appellant  had  bought  all  these  properties  in  the  manner 
in  which  it  did,  under  decrees  of  the  Federal  court,  and  had  be- 
come a  going  concern  operating  the  property  after  assuming  an 
indebtedness  which  was  to  remain  on  the  several  properties,  then 
the  illustration  of  the  appellant  would  be  pertinent.  But  that  is 
not  the  case.  The  appellant  did  not  assume  this  indebtedness.  It 
purchased  the  property  under  decrees  of  foreclosure  of  mortgages 
which  secured  the  indebtedness.  The  plan,  which  was  stated  to 
be  for  the  protection  of  creditors,  stockholders,  the  city,  and  the 
public,  provided  that  in  the  transfer  of  the  property  necessary 
steps  should  be  taken  "to  clear  the  same  of  all  existing  mort- 
gages," and  the  new  company  should  receive  "a  dear  and  unen- 
cumbered title;"  it  provided,  further,  that  the  stockholders 
should  have  "no  liability  except  specially  undertaken ;''  that  the 
mortgages  authorized  by  the  new  company  should  contain  suit- 
able provisions  whereby  it  might  issue  bonds  'Svith  which  to  ac- 
quire or  discharge  the  claims  of  holders  of  mortgage  bonds 
against  the  old  companies." 

All  this  shows  that  the  appellant  acquired  its  titles  to  the  prop- 
erties by  foreclosure,  which  paid  the  indebtedness;  that  the  ac^ 
quisition  of  the  title  and  the  payment  of  the  obligations  occurred 
at  one  and  the  same  time.  It  is  (daimed  that  the  appellant  as- 
sumed the  debts  of  the  several  companies  when  it  procured  the 
franchises  and  accepted  the  plan  of  reorganization.  It  did  agree 
to  pay  them,  but  only  upon  the  condition  that  the  plan  should  go 
through,  and  title  vest  in  it,  just  as  it  agreed  to  pay  the  rest  of  the 
purchase  money.  The  assumption,  if  it  can  be  called  so,  was 
merely  a  step  in  the  process  of  liquidation.  The  reorganization, 
so-called,  was  for  the  purpose  of  purchasing  the  property,  paying 
the  debts,  and  continuing  the  public  service.  It  never  was  con- 
templated that  the  purchasing  company  should  operate  the  prop- 
erty and  continue  the  indebtedness.  The  bonds  issued  in  this  case 
are  more  aptly  described  in  the  first  classification  in  §  57  of  pur- 
poses for  which  they  were  issued,  "for  the  acquisition  of  prop- 
erty," and  not  for  the  refunding  of  the  purchasers'  indebtedness. 

If  the  appellant  already  had  been  operating  a  street  railway  as 
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owner  and  had  bought  these  properties,  discharging  the  debts  as 
part  of  the  purchase  price,  there  would  be  no  question  that  the 
transaction  would  come  under  the  first  classification.  There 
seems  to  be  no  difference  in  principle  between  that  and  the  deal 
which  took  place.  The  appellant  had  a  valuable  franchise  to 
which  it  added  these  other  properties  by  purchase  under  fore- 
closure. 

The  bonds  and  other  debts  liquidated  by  the  appellant  in  the 
purchase  of  the  several  properties  were  never  "its  obligation,'' 
whether  that  expression  be  given  a  literal  or  a  liberal  interpreta- 
tion. The  proviso  in  §  21,  which  excepts  certain  classes  of  debts 
from  this  taxation,  limited  by  the  terms  of  §  67,  refers  to  such  as 
are  required  in  the  renewal  or  discharge  of  the  company's  existing 
debts,  where  the  duties  of  the  Commission  in  authorizing  them 
would  merely  be  formal.  It  could  not  have  been  contemplated  by 
the  legislature  to  disallow  compensation  to  the  state  for  the  serv- 
ice of  the  Commission,  where  such  service  involves  the  exhaustive 
and  expensive  investigation  which  was  required  and  performed 
in  this  case. 

[2]  Appellant  lays  great  stress  upon  the  proposition  that  this 
statute,  §  21,  must  be  construed  strictly  against  the  allowance  of 
fees,  because  strict  construction  is  applied  by  the  courts  to  stat- 
utes relating  to  fees.  But  the  cases  cited  all  are  cases  where  a  pub- 
lic oflScer  charges  fees,  paid  by  the  state  or  by  some  person,  for  his 
individual  benefit.  Here  it  is  not  the  state  which  is  paying,  nor 
an  individual  who  is  receiving,  the  fees.  The  fees  are  payable  to 
the  state,  and,  by  the  express  terms  of  §  21,  go  into  the  state  treas- 
ury to  the  credit  of  the  general  revenue  fund.  It  is  a  tax,  the  pro- 
ceeds of  which  are  devoted  to  general  public  purposes.  Appellant 
claims  its  property,  the  bonds,  are  exempt  from  this  taxation. 
Statutory  clauses,  exempting  certain  property  from  the  operation 
of  statutes  which  are  general  in  their  application,  imposing  taxes, 
are  strictly  construed  in  favor  of  the  state.  St.  Louis  Lodge  v. 
Koeln,  262  Mo.  444,  L.E.A.1915C,  694,  171  S.  W.  329,  Ann. 
Cas.  1916E,  784;  State  ex  rel.  Spillers  v.  Johnston,  214  Mo. 
656,  21  L.RA.(KS.)  171,  113  S,  W.  1083. 

The  appellant  can  invoke  no  rule  of  construction  which  will 
P.U.R.1918D. 
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exempt  it  from  paymient  to  the  state  of  the  cc»upensation  allowed 
for  the  extraordinary  service  rendered  by  the  Commissioiu 
The  judgment  is  affirmed. 

Roy,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  by  White,  C,  is  adopted  as  the  opinion 
of  the  court. 

All  the  Judges  concur. 


XESRASKA  STATE  RAILWAY  COMMISSION. 

BE  LINCOLN  TELEPHONE  &  TELEGBAPH  COMPANY. 

[Application  No.  2807.] 

Pepreoiation  —  Expenditure  for  'betterments  and  additions  —  Return 
on. 

That  portion  of  a  depreciation  reserve  invested  in  additicms  and 
betterments  should  earn  a  return  in  the  same  manner  and  to  the  same 
extent  as  the  capital  investment  in  the  same  property,  and  such  return 
should  be  credited  to  the  depreciation  reserve,  and  not  paid  out  in  the 
form  of  dividends. 

[March  30,  1918.] 

Application  for  authority  to  increase  telephone  exchange 
rates  at  Panama  to  cover  a  metallic  service  and  extension  of  the 
service  to  include  Hickman ;  granted  with  slight  modification. 

Appearances:  L.  E.  Hurtz,  general  manager,  for  applicant; 
Henry  Korese,  John  Heitbrink,  and  E.  J.  Holt,  for  protestants. 

Taylor,  Commissioner:  The  Panama  exchange  of  the  Lin- 
coln Tdi^hone  &  Telegraph  Company,  hereafter  referred  to  as 
the  Lincoln  company,  was  originally  a  grounded  system  and  so 
continued  until  the  fall  of  1916,  when  it  was  rebuilt  and  the 
plant  changed  to  a  metallic  system.  Immediately  following  the 
reconstruction  of  the  plant,  the  Lincoln  company  made  applica- 
tion for  permission  to  readjust  its  rate  schedule  by  increasing  the 
rates,  reducing  the  number  of  subscribers  on  the  farm  lines  to  a 
minimum  of  ten,  and  extending  the  service  so  as  to  include  the 

exchange  of  Hickman.    The  present  rates  on  the  exchange  are 
P.U.R.1918D. 
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$1  per  month  for  all  classes  of  service.     The  new  schedule  as 
applied  for  is  as  follows  as  to  the  principal  classes  of  sendee : 

Individual  business $2.50  per  month 

Two-party  business  2U)0  per  montli 

One-party  residence 1.50  per  montli 

Two-party  residence   *. 1.26  per  month 

TenpaHy  farm 1.50  per  month 

For  the  past  year  the  reconstructed  plant,  with  the  improved 
service,  has  been  in  operation.  The  company  serves  176  sub- 
scribers, over  90  per  cent  of  whom,  upon  solicitation  by  represen- 
tatives of  the  applicant,  approved  of  the  reconstruction  of  the 
plant  and  consented  to  the  increased  rates.  Subscribers  at  the 
present  time  have  service  with  the  exchanges  at  Bennet  and 
Firth,  and  it  is  one  of  the  conditions  of  the  application  that  a 
free  exchange  of  service  shall  also  be  had  with  the  neighboring 
town  of  Hickman,  thus  providing  intercommimication  between 
the  people  in  a  natural  service  zone.  It  was  necessary  for  the 
company  to  construct  a  trunk  line  from  Panama  to  Hickman  in 
order  to  provide  for  the  new  service. 

Applicant  submitted  at  the  hearing  a  statement  of  revenues 
and  expenses  for  the  year  ending  June  30,  1916.  Following  in- 
structions from  the  Commission,  a  statement  was  subsequently 
submitted  presenting  a  history  of  the  plant  from  the  beginning 
of  its  operation  down  to  the  present.  Considerable  other  data 
has,  upon  the  request  of  the  Commission,  been  supplied. 

The  Panama  exchange  was  built  originally  by  the  Farmers 
United  Telephone  Company,  which  also  built  the  exchange  at 
Bennet,  both  beii^  operated  as  one  system  until  their  purchase 
by  applicant  in  1912.  The  average  number  of  telephones  in 
SOTvice  for  the  four  and  one-half  year  period  of  operation  by  the 
Farmers  Company  was  282  at  Bennet  and  166  at  Panama.  The 
property  investment  ranged  from  $20,142  at  the  b^inning  to 
$22,225  at  the  time  of  sale.  The  outstanding  capital  stock  of 
the  company  was  $17,450,  with  bonds  and  bills  payable  of  $2,472. 

For  the  fifty-six  months  of  operation  of  the  Farmers  Company 
the  total  revenue  from  all  sources  was  $25,641.  The  total  operat- 
ing expense,  exclusive  of  depreciation  and  dividends,  was  $14,- 
801,  leaving  a  net  income,  available  for  dividends  and  deprecia- 
tion reserve,  of  $10,840.  Allowing  dividends  of  7  per  cent  on 
the  outstanding  capital  for  the  full  period,  we  have  $5,699.68. 
P.U.R.1918D. 
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Deducting  this  from  the  net  income  there  remains  $5,139,72, 
which  is  a  net  surplus  available  for  depreciation.  The  Panama 
plant's  apportionment  of  this,  on  the  basis  of  the  subscribers' 
stations  in  service,  is  $1,901.69. 

The  reserve  for  depreciation  accumulated  by  applicant  from 
the  time  it  took  over  the  Panama  plant  on  January  1,  1913,  to 
January  1,  1918,  amounts  to  $1,296.67.  This  is  arrived  at 
after  deducting  from  the  gross  revenues  the  actual  operating  ex- 
pense as  shown  by  applicant  and  an  allowance  for  dividends  of 
7  per  cent,  upon  $6,456.50,  which  is  the  portion  of  the  original 
capital  allocated  to  the  Panama  exchange,  on  the  basis  of  the 
subscribers'  stations. 

On  this  basis,  therefore,  there  has  been  accumulated  out  of  the 
revenues  of  the  Panama  exchange  from  the  time  it  started  up  to 
January  1,  1918,  a  surplus  of  $3,193.36,  which  should  be  re- 
garded as  a  reserve  for  depreciation,  and  accounted  for  in  con- 
sidering the  cost  of  the  reconstruction  of  the  Panama  plant 

At  the  time  of  the  hearing  the  work  of  reconstructing  the 
plant  was  not  completed,  and  it  was  necessary  to  estimate  the 
probable  cost  of  the  improvements.  This  estimate  was  placed 
at  $6,372.80.  As  this  work  is  now  completed,  the  Commission 
has  been  able  to  secure  actual  figures  which  show  that  the  work 
cost  $6,822.95.  The  improvements  cover  only  outside  plant,  and 
this  figure  includes  .nothing  for  central  office  equipment,  furni- 
ture and  fixtures  and  subscribers'  instruments,  the  value  of  which 
is  $3,046.  In  addition  the  cost  of  the  trunk  line  to  Hickman 
should  be  included,  making  an  actual  investment  at  this  time 
of  over  $10,000,  which  is  only  $56.50  per  station,  a  low  average 
for  a  metallic  plant. 

Deducting  from  $6,822.95  (the  cost  of  reconstruction)  the  de- 
preciation surplus  of  $3,193.36,  we  have  $3,630.59,  which  sum 
applicant  is  withdrawing  from  the  general  depreciation  fund  set 
aside  by  the  Lincoln  Telephone  &  Telegraph  Company  for  its 
entire  system.  It  is  the  opinion  of  this  Commission  that  any 
portion  of  a  depreciation  reserve  invested  in  additions  and  bet- 
terments should  earn  a  return  in  the  same  manner  and  to  the 
same  extent  as  the  capital  investment  in  the  same  property,  and 
that  such  return  should  be  credited  to  the  depreciation  reserve, 
and  not  paid  out  in  the  form  of  dividends.    Whenever  the  depre- 
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ciation  fund  is  reimbursed  by  proceeds  from  the  sale  of  capital 
securities,  the  earnings  can  then  be  paid  to  the  holders  of  such 
securities. 

Earnings  and  expenditures  for  eleven  months  of  1917  are  now 
available,  and  are  used  instead  of  figures  for  former  periods  as 
being  more  reflective  of  actual  conditions.  They  cover  operation 
since  the  plant  was  made  metallic,  and  should  include  any  in- 
creased cost  due  to  the  improved  service.  At  the  time  of  the 
hearing  this  increased  cost  was  estimated  by  the  company  at  15 
per  cent.  Taking  these  figures  for  eleven  months,  and  readjust- 
ing them  to  the  basis  of  a  year,  and  applying  the  principle  above 
outlined,  we  have  the  following  statement: 

Present  earnings,  based  on  eleven  months  of  1017 $2,155.08 

Total  operating  expense,  based  on  eleven  months  of  1917  $1,942.92 
Less  maintenance  as  shown  for  1910 527.29 

$1,415.63 
Maintenance  and  depreciation  (9%  on  $10,000)    900.00 

2,316.63 

Deficit $160.55 

Dividends  (7%  on  $6,456.60)    $451.96 

Ketum  on  depreciation  reserve  (7%  on  $3,630.59)   253.10 

705.05 

Total  deficit  $865.60 

It  is  manifest  that  the  present  rates  are  insufficient  to  pay  the 
operating  expenses  and  provide  for  maintenance  and  deprecia- 
tion, to  say  nothing  of  a  return  upon  the  investment.  An  esti- 
mate of  the  total  revenue  that  would  accrue  under  the  new  rates, 
including  the  usual  allowance  for  toll  revenue,  shows  a  possible 
gross  earning  of  $3,207.45.  This  is  somewhat  more  than  appears 
to  be  required  at  the  present  time.  If  the  rate  for  farm-line  serv- 
ice be  fixed  at  •$15  per  year  instead  of  $18,  as  applied  for,  the 
revenue  would  amount  to  $2,829.45,  or  approximately  $190  less 
than  the  total  expense,  as  shown  above.  Very  probably  there  will 
be  further  additions  to  the  list  of  subscribers  in  the  near  future. 
In  addition,  the  revenue  as  estimated  includes  no  individual  busi- 
ness or  residence  subscribers.  Should  any  of  the  present  sub- 
scribers select  the  better  grades  of  service,  the  revenue  will  be 
increased.  It  is  unusual,  where  individual  and  party-line  service 
is  furnished,  to  find  an  exchange  where  none  of  the  patrons  take 
the  individual  service,  and  it  seems  likely  that  this  condition 

will  not  continue  for  long  on  the  Panama  exchange.     On  the 
P.UR.1918D. 


Digitized  by 


Google 


24  NEBRASKA  STATE  RAIlWy  COMMISSION. 

whole,  theref  (H^,  the  Commission  is  of  the  opinion  that  the  sched- 
ule should  be  amended  as  suggested.  As  to  the  remainder  of  the 
schedule,  it  is  found  to  be  reasonable  and  will  be  approved,  sub- 
ject to  conditions. 

ORDER. 

It  is  therefore  ordered  that  the  Lincoln  Telephone  &  Tele- 
graph Company  be  and  the  same  hereby  is  authorized  to  charge 
and  collect  the  following  schedule  of  rates  and  charges  at  its 
Panama  exchange: 

Individual  business  $30  per  year 

Two-party  business   24  per  year 

Individual  resid^ice   18  per  year 

Two-party  residence   16  per  year 

Farm  residence 16  per  year 

Includes  free  service  to  Bennet,  Firth,  and  Hickman. 

City  bills  are  payable  monthly  in  advance  at  the  company's  office. 

Farm  biUs  are  payable  quarterly  in  advance  at  the  company's  office. 

Above  rates,  except  "farm,"  apply  within  city  limits  only. 
Additional  charge  outside  of  city  limits  where  there  is  an  existing  pole 

line,  for  each  quarter  mile  or  fraction  thereof,  per  annum $6 

Business  telephone  on  farm  line,  add  to  farm  residence  rate 6 

Desk  telephone  on  farm  line,  add  to  farm  rate  3 

Joint  service    (two  parties  using  the  same  telephone,  including  extra 

listing)   business   12 

Extension  telephone,  business 12 

Extension  telephone,  residence 6 

Extension  bell  (2^  inch)    3 

Extension  gong  (4  to  6  inch )   6 

It  is  further  ordered  that  applicant  set  aside  from  its  annual 
revenues  an  amount  equal  to  9  per  cent  on  $10,000  for  the  pur- 
pose of  creating  a  fund  for  maintenance  and  depreciation,  and 
that  the  amount  so  appropriated  shall  be  expended  for  this  pur- 
pose and  none  other. 

It  is  further  ordered  that  applicant  shall  set  aside  out  of  its 
annual  revenues  for  the  purpose  of  dividends,  a  sum  equal  to  no 
more  than  7  per  cent  on  the  actual  investment  in  the  property, 
any  net  revenue  in  excess  of  this  allowance  to  be  held  in  trust 
pending  the  further  order  of  this  Commission, 

It  is  further  ordered  that  the  revenues  derived  by  applicant 
from  its  Panama  exchange,  including  25  per  cent  of  the  collec- 
tions from  toll  service,  over  and  above  the  costs  of  operation, 
taxes,  losses,  and  damages  and  the  credit  to  maintenance  and 
depreciation  fund,  be  disposed  of  as  follows  and  in  the  order 
given  as  to  priority : 

1.  Credit  annually  to  the  depreciation  reserve  fund  of  the  com- 
P.U.R.1918D. 
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pany  an  amount  equal  to  7  per  c^it  of  the  amount  of  $3,630 
taken  frcm.  said  fund  and  used  to  reconstruct  the  Panama  ex- 
change, until  6uch  time  as,  with  the  permission  of  the  Commis- 
sion, said  amount  of  $3,630  is  restored  to  the  depreciation  re- 
serve fxmd  from  applicant's  capital. 

2.  Credit  annually  to  the  profit  and  loss  account  of  the  comr 
pany  an  amount  equal  to  7  per  cent  on  capital  of  $6,456.50,  ap- 
portioned to  the  Panama  exchange  for  the  payment  of  interest 
and  dividends. 

3.  Credit  annually  all  remaining  revenues  to  a  Panama  ex- 
change surplus  fund  for  the  purpose  of  mRint^iTiiTig  the  above 
credits  to  the  depreciation  reserve  and  profit  and  loss  funds,  and 
for  reducing,  if  possible,  the  cost  of  telephone  service  to  the 
patrons  of  said  exchange. 

This  order  shall  take  effect  April  1,  1918. 


NBW  JER8EV  BOARD  OF  PUBLIC  UTILITT  OOMMISSIONKRS. 

BE  NEW  TOEK  TELEPHONE  COMPANY. 

Orders  —  Modification  —  Hearing. 

1.  Under  §  31,  chap.  196,  New  Jersey  Pamph.  Laws,  1911,  an  order 
preceded  by  a  hearing  should  not  be  extended,  reveled,  or  modified 
unless  a  rehearing  is  held. 

Behearing  —  Coneideration  of  appUcation, 

2.  A  rehearing  should  be  denied  where  the  application  therefor  does 
not  allege  facts  different  from  those  already  considered,  or  it  is  appar- 
ent that,  if  fully  proved,  the  facts  set  up  would  not  result  in  changing 
the  Board's  conclusion. 

Return  —  Rigidity  of  fixed  rate, 

8.  A  rate  of  return  as  fixed  by  a  Commission  represents  the  aver- 
age which  is  regarded  as  reasonable,  but  must  not  be  regarded  as  being 
so  rigidly  fixed  that  it  may  never  be  diminished  or  exceeded  during  the 
time  it  is  adjudged  reasonablow 

Retwm  —  Telephonee. 

4.  In  war  times,  when  sacrifices  are  required  of  all,  public  utilities 
which  have  enjoyed  exceptional  prosperity  in  the  past  and  whose 
charges  have  been  more  than  would  have  been  regarded  as  reasonable 
had  they  been  ruled  on  before,  and  which,  notwithstanding  the  adverse 
general  conditions,  will  receive  a  substantial  net  return,  should  not  ex- 
pect to  be  relieved  from  all  risk  of  receiving  a  return  somewhat  less 
than  that  which  is  held  to  be  reasonable  as  a  normal  standard. 

[January  22,  il918.] 
P.U.R.1918D. 
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Application  for  the  modification  of  an  order  requiring  the 
New  York  Telephone  Company  to  file  tariffs  reducing  its  reve- 
nues; denied. 

By  the  Commission:  On  November  20,  1917,  this  Board 
filed  a  report  stating  its  findings  of  fact  and  conclusions  thereon, 
following  its  inquiry  as  to  the  justice  and  reasonableness  of  the 
rates  of  the  New  York  Telephone  Company.  On  the  same  date 
the  Board  adopted  an  order  directing  the  said  New  York  Tele- 
phone Company  to  file  with  the  Board  within  sixty  days  from 
the  date  of  its  order,  tariffs  which  would  effect  annually  a  reduc- 
tion of  net  revenue  of  not  less  than  $800,000. 

On  the  19th  day  of  January,  1918,  there  was  delivered  to  the 
office  of  the  Board  a  petition  of  the  New  York  Telephone  Com- 
pany, which  recites,  inter  alia,  that  the  Board's  opinion  and 
order  "were  based  upon  the  results  of  operation  of  your  peti- 
tioner in  the  state  of  New  Jersey  during  1916  and  the  years  pre- 
ceding, and  the  Board  did  not  have  before  it  nor  take  into  con- 
sideration any  data  showing  the  actual  results  of  the  operations 
of  your  petitioner  in  New  Jersey  during  the  year  1917  or  any 
portion  thereof ;  nor  did  the  Board  have  before  it  any  estimates 
of  the  probable  results  of  operation  during  the  year  1918,  al- 
though the  Board  did  consider  as  a  general  proposition,  and  so 
states  in  its  said  opinion,  that  'the  data  which  forms  the  basis 
of  the  exercise  of  the  power  relates  to  a  date  already  sometime 
in  the  past.'  In  the  meantime  conditions  have  materially 
changed;  annual  taxes  have  increased;  special  war  taxes  have 
been  and  will  be  imposed;  the  trend  of  the  cost  of  labor  and 
materials  has  been  substantially  upward;  and  the  proof  in  fact 
fchows  that  operating  expenses  have  been  and  are  on  a  steadily 
ascending  scale.    •    •    . 

"Your  petitioner  further  shows  that,  ovsdng  to  the  increase  in 
taxes  and  in  the  cost  of  material  and  labor,  the  operating  ratio 
of  your  petitioner  constantly  increased  during  the  year  1917  and 
particularly  during  the  latter  half  thereof,  and  is  still  continuing 
to  so  increase,  and,  according  to  the  most  careful  estimates  which 
the  officials  of  your  petitioner  are  able  to  make  for  the  year  1918, 
and  using  the  findings  of  this  Board  in  its  said  opinion  as  the 
basis  therefor,  the  average  fair  value  of  the  property  used  and 
P.U.R.1918D. 
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useful  by  your  petitioner  in  the  state  of  New  Jersey  during  the 
year  1918  will  be  $36,271,035 ;  that  the  books  of  your  petitioner 
will  show  that  the  net  revenue  from  operations  in  the  state  of 
New  Jersey  for  the  year  1918  will  be  $2,437,586 ;  that,  making 
adjustments  of  revenues  and  operating  expenses  according  to  the 
principles  announced  in  the  said  opinion  of  the  Board  to  cc«n- 
port  with  the  metfiods  employed  in  ascertaining  the  fair  value  of 
the  property,  the  net  revenue  for  the  year  1918  will  be  $2,846,- 
220,  or  a  return  of  7.85  per  cent,  which  will  be  a  deficit  below 
the  8  per  cent  which  the  Board  in  its  said  opinion  found  to  be  a 
reasonable  return.    ..." 

[1,  2]  The  Board  is  asked  by  the  petitioner  to  vacate  its 
order  of  November  20,  1917,  and  to  proceed  to  investigate  *Hhe 
actual  results  of  operation  of  your  petitioner  in  New  Jersey  dur- 
ing the  year  1917,  and  the  probable  results  from  operation  dur- 
ing the  year  1918,  in  which  investigation  your  petitioner  will  co- 
operate to  the  fullest  extent,  and  will  freely  produce  for  the 
Board  all  of  the  data  in  its  possession  which  might  be  helpful  to 
enable  the  Board  thereafter  to  enter  such  further  and  diflFerent 
order  as  the  conditions  would  indicate  to  be  meet  and  just." 

Section  31  of  the  "Public  Utility  Act"  (Pamph.  Laws  1911, 
chap.  196),  provides  that  "the  Board  at  any  time  may  order  a 
rehearing,  and  extend,  revoke,  or  modify  any  order  made  by  it." 
It  seems  to  the  Board  that,  as  its  orders  must  be  preceded  by 
hearings,  an  order  so  preceded  should  not  be  extended,  revoked, 
or  modified  unless  a  rehearing  is  held.  It  is  evident  that  a  pro- 
ceeding once  concluded  and  a  finding  made  should  not  be  re- 
opened and  reheard  merely  because  of  an  expression  of  dissatis- 
faction with  the  result.  When  a  case  is  closed  and  an  order  en- 
tered, if  application  is  made  to  the  Board  to  give  consideration 
to  additional  facts,  the  first  question  to  be  decided  is  whether  the 
facts  allied  are  of  such  a  nature  that,  if  supported  by  competent 
evidence  at  a  rehearing,  their  consideration  may  lead  to  a  con- 
clusion different  from  that  already  expressed.  If  so,  the  peti- 
tioner is  reasonably  entitled  to  a  rehearing.  If,  however,  the 
facts  alleged  do  not  differ  from  those  already  considered,  or  if 
it  is  apparent  that,  if.  fully  proved,  a  fair  and  reasonable  consid- 
eration thereof  would  not  result  in  changing  the  Board's  con« 
elusion,  no  rehearing  is  necessary,  and  the  petitioner  is  deprived 
P.U.R.1918D. 
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of  no  right  or  reasonable  privilege  because  the  same  is  not  or- 
dered. 

[8,  4]  In  the  case  before  us  the  petitioner  urges  that  the 
Board  found  8  per  cent  to  be  a  reasonable  return  to  the  com- 
pany. It  is  claimed  that,  owing  to  the  abnormal  conditions  pre- 
vailing, the  net  return  for  the  year  1918  will  be  7.85  per  cent* 
It  is  urged  that,  because  of  this,  the  Board  should  investigate  the 
actual  resrdts  of  operation  during  the  year  1917  and  the  proba- 
ble results  from  operation  for  the  year  1918.  The  only  reason 
why  such  investigation  should  be  made  apparently  is  to  enable 
the  petitioner  to  prove  that  its  net  return  for  the  year  1918 
will  be  but  7.85  per  cent.  Assuming,  for  the  purpose  of  this  re- 
port, this  to  be  true,  there  would  still  remain  to  the  company  a 
substantial  net  return.  If  holding  8  per  cent  to  be  a  reasonable 
return  means  that  at  no  time  and  imder  no  conditions  should  the 
return  fall  below  this,  and  that  if  it  does  so  fall  the  cooapany 
should  be  permitted  to  charge  increased  rates,  then  it  would  be 
clearly  entitled  to  further  hearing  and  opportunity  to  submit 
proof  in  support  of  the  statement  that  the  return  for  1918  will 
be  7.85  per  cent.  This  is  not,  however,  a  correct  interpretation 
of  the  Board's  finding. 

A  rate  of  return  is  not  and  cannot  be  regarded  as  so  rigidly 
fixed  that  it  may  never  be  diminished  or  exceeded  during  the 
time  it  is  adjudged  reasonable. 

It  represents  the  average  which  is  regarded  as  reasonable  and 
which  it  is  believed  will  be  obtained  during  a  reasonably  long 
period  of  time. 

It  does  not  follow  that,  because  exceptional  conditions  c^  a 
temporary  nature  adversely  affect  the  operating  expenses  of  a 
utility  and  its  rate  of  return  falls  below  8  per  cent,  such  return 
is  unreasonably  low,  any  more  than  because  such  exceptional 
conditions  favorably  affecting  it  and  causing  its  rate  of  return  to 
rise  temporarily  above  8  per  cent  make  the  rate  unreasonably 
high. 

In  an  exhibit  attached  to  the  company's  petition  the  net  rev- 
enue on  the  fair  value  of  the  company's  property  is  given  as 
follows : 

1916     10.96% 

1917     10.13% 

1918  Estimated 7.85% 
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It  is  true  that  a  rate  to  apply  in  the  future  should  not  be 
fixed  below  that  which  is  reasonable  in  order  that  a  utility  may 
be  compelled  to  make  refunds  to  those  who  have  been  charged  an 
unreasonable  rate  in  the  past.  It  may  be  stated,  however,  that 
if  the  Board  had  been  able  to  conclude  this  investigation  two 
years  before  it  did,  the  rate  would  have  been  then  lowered,  and 
the  company  would  not  have  received  the  unreascmably  high  re- 
turns it  obtained  during  1916  and  1917. 

When  it  is  considered  that  these  two  years  have  been  marked 
by  rising  costs  for  materials  and  labor,  and  that  during  the  last 
of  these  years  the  conditions  in  this  respect  were  abnormal,  it 
is  the  Board's  opinion  that,  even  though  accentuation  of  such  con- 
ditions during  the  year  1918  may  cause  the  decrease  in  the  re- 
turn as  alleged  by  the  company,  this  decrease  would  not  be  suffi- 
cient to  justify  the  Board  in  holding  its  order  of  November  20th 
to  be  unreasonable.  In  times  like  these,  when  sacrifices  are  re- 
quired of  all,  public  utilities  which  have  enjoyed  exceptional 
prosperity  in  the  past,  and  whose  charges  have  been  more  than 
would  have  been  regarded  as  reasonable  had  they  been  ruled  upon 
before,  and  which,  notwithstanding  the  adverse  general  condi- 
tions will  receive  a  substantial  net  return,  should  not  be  expected 
to  be  relieved  from  all  risk  of  receiving  a  return  somewhat  less 
than  that  which  is  held  to  be  reasonable  as  a  normal  standard. 

It  is  the  judgment  of  the  Board  that,  if  the  statement  in  the 
company's  petition  as  to  its  probable  return  for  the  year  1918  be 
accepted  as  an  accurate  estimate,  the  Board,  notwithstanding  the 
fact  that  upon  such  estimate  this  return  will  be  less  than  8  per 
cent,  would  not  be  justified  in  holding  that,  under  existing  condi- 
tions, the  reduction  in  rates  ordered  will  cause  the  return  for 
1918  to  be  unreasonably  low. 

The  Board  will  not  order  a  rehearing  in  this  matter,  and  its 
order  adopted  November  20,  1917,  will  not  be  revoked. 

Dated,  January  22,  1918. 

Board  of  Public  Utility  Commissioners,  Balph  W.  E.  Dongies, 

Pre^dent;  John  W.  Slocum,  and  Alfred  S.  March,  Commis- 

siouers. 
P.UJLIOISD. 
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NEW  YORK  COURT  OP  APPEAIiS. 

HENBY  D.  QUINBY,  Individually  and  as  Comptroller  of  the  City 
of  Rochester  et  al., 

V. 

PUBLIC  SEBVICE  COMMISSION  of  the  State  of  New  York  for 
the  Second  District  et  al. 

(223  N.  Y.  244,  —  N.  E.  — .) 

Prohibition  —  JPuhUo  Service  Commission  —  Action  not  u>ithin  juris^ 
diction. 

1.  Prohibition  is  the  proper  remedy  against  a  Public  Service  Com- 
mission assuming  to  act  in  a  case  not  within  its  jurisdiction. 

Bates  —  Jurisdiction  of  Comm^ission. 

2.  The  New  York  Commission,  Second  District,  has  general,  but  not 
unlimited,  jurisdiction  to  regulate  fares  of  street  railroads  operating 
outside  of  the  first  district. 

Rates  —  Jurisdiction  —  Charter  aniendm,ent. 

3.  The  general  jurisdiction  which  the  Public  Service  Commission, 
Second  District,  has  to  increase  or  reduce  street  railway  rates,  by  reason 
of  the  Public  Service  Conmiissions  Law,  and  other  statutes,  is  not  limit- 
ed in  a  particular  city  by  a  later  charter  amendment  fixing  the  fare 
within  its  limits;  since  the  jurisdiction  of  the  Conmiission  is  not  to  be 
reduced  by  implication,  the  assumption  being  that  the  legislature  merely 
fixed  the  rate  pro  tempore. 

Bates  —  Jurisdiction  of  Com.mission  —  Franchise  rates, 

4.  The  jurisdiction  of  the  Public  Service  Commission,  Second  Dis- 
trict, over  street  railway  rates,  does  not  extend  to  rates  fixed  by  agree- 
ment between  a  municipality  and  the  company  as  a  condition  to  the 
grant  of  a  franchise,  since  such  jurisdiction  is  not  directly  conferred 
by  the  Public  Service  Commissions  Law,  and  should  not  be  held  to 
exist  by  implication. 

(HisoooK,  Ch.  J.,  and  Collins,  J.,  dissent.) 

[April  6,  1918.] 

Appeal  from  a  judgment  of  the  Appellate  Division,  Third 
E|epartment,  affirming  an  order  of  the  Special  Term  denying  an 
application  for  a  writ  of  prohibition  against  the  Public  Service 
Commission;  writ  awarded. 

For  opinion  of  Supreme  Court,  Special  Term,  see  102  Misc. 
Rep.  357,  169  K  Y.  Supp.  976,  which  was  affirmed  by  the 
appellate  division,  without  opinion,  169  N,  Y.  Supp.  1109. 

P.U.R.1918D. 
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Appearances:  B.  B.  Cunningham  for  appellant  Quinby,  in 
dividuaUy  and  as,  etc,  and  the  city  of  Rochester;  Wamick  J. 
Keman  f dr  respondent  New  York  State  Railways ;  Ledyard  P. 
Hale  for  respondent  Public  Service  Commission,  Second  Dis- 
trict; Wm.  P.  Burr,  Corporation  Counsel  (Terrence  Farley,  of 
counsel)  for  intervener  the  city  of  New  York,  amicus  cwrioe,  etc. ; 
James  L.  Quackenbush  for  intervener  New  York  Railways  Com- 
pany; William  L.  Ransom' for  intervener  Public  Service  Com- 
mission, First  District 

Pound,  J.,  delivered  the  opinion  of  the  court: 
The  facts  upon  which  the  application  for  a  writ  of  prohibition 
is  based  are  as  follows:  The  New  York  State  Railways  pre- 
sented a  petition  to  the  Public  Service  Commission  of  the  Second 
District  praying  that  it  be  permitted  to  raise  to  6  cents  its  rate 
of  fare  on  street  surface  railways  in  the  city  of  Rochester  and  a 
number  of  other  cities.  The  city  of  Rochester  filed  objections 
to  the  jurisdiction  of  the  Public  Service  Commission  to  enter- 
tain such  application.  Its  objections  were  based :  First,  on  chap- 
ter 359,  Laws  of  1915,  amending  the  charter  of  the  city  of  Roch- 
ester and  fixing  a  5-cent  rate  for  one  ride  over  the  road  of  any 
corporation  operating  a  street  surface  railroad  in  such  city ;  and, 
secondly,  upon  the  like  terms  and  conditions  contained  in  the 
franchise  of  the  street  railroad  company  as  a  condition  of  the 
consent  of  the  local  authorities  thereto.  Briefs  were  filed  with 
the  Commission  on  behalf  of  the  city  of  Rochester  in  support  of 
its  claim  that  the  Public  Service  Commission  was  without  juris- 
diction to  entertain  said  petition  of  the  New  York  State  Rail- 
ways, and  oral  argument  was  also  made  before  the  Commission 
by  the  corporation  counsel  of  the  city. 

In  November,  1917,  the  Public  Service  Commission  made  a 
decision  in  one  of  the  cases  (Re  Huntington  R.  Co.  14  N.  Y. 
Off.  Dept.  R.  28,  P.TJ.R.1918A,  249),  in  which  a  petition  for 
permission  to  increase  rate  of  fare  was  presented  to  it,  and  held 
that  the  Commission  had  the  power  to  permit  fares  to  be  in- 
creased to  an  amount  beyond  5  cents,  notwithstanding  the  pro- 
vision of  §  181  of  the  Railroad  Law,  and  also  that  it  had  power 
to  permit  fares  to  be  increased  beyond  the  rate  fixed  in  a  fran- 
chise granted  by  a  municipality  to  a  street  railway  company, 
and  beyond  the  rate  fixed  in  a  contract  existing  between  a  mu- 
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nicipality  and  a  street  railway  company.  After  such  dec^ion 
the  Public  Service  Commission  decided  to  hear  the  Rochester 
Case  on  the  merits.  The  Public  Service  Commission  has  thus 
Assumed  jurisdiction  of  the  matter  of  the  application  of  the  New 
York  State  Railways  for  permission  to  increase  its  rate  of  fare 
in  the  city  of  Rochester  to  6  cents. 

In  order  to  present  the  case  before  the  Public  Service  Com- 
mission it  would  be  necessary  for  the  cily  to  have  a  valuation 
made  of  the  property  of  the  New  York  State  Railways,  and  it 
would  cost  the  city  of  Rochester  not  less  than  $25,000  to  present 
its  evidence  before  the  Commission. 

[1]  A  writ  of  prohibition  will  not  lie  in  anticipation  of  the 
action  of  the  Commission  if  the  Commission  has  jurisdiction  of 
the  subject-matter,  and  the  only  question  is  that  of  power  to  grant 
the  particular  relief  prayed  for.  It  is  an  extraordinary  remedy 
for  unusual  cases.  People  ex  reL  Karr  v.  Seward,  7  Wend.  518 ; 
People  ex  reL  Bean  v.  Russell,  49  Barb.  351;  People  ex  rel. 
Ballin  v.  Smith,  184  N.  Y.  96,  76  N.  E.  925 ;  People  ex  rel. 
Patrick  v.  Fitzgerald,  73  App.  Div.  339,  76  K  Y.  Supp.  865 ; 
People  ex  rel.  Oakley  v.  Petty,  32  Hun,  443.  In  Metz  v.  Mad- 
dox,  189  K  Y.  460,  121  Am.  St.  Rep.  909,  82  N.  E.  507,  the 
sole  question  before  this  court  was  the  constitutionality  of  chap. 
538,  Laws  of  1907,  providing  for  a  recount  of  ballots  cast  in  the 
McClellan-Hearst  mayoralty  contest  of  the  year  1905,  and  the 
suitability  of  the  procedure  was  not  passed  upon.  The  point  that 
prohibition  is  not  the  proper  remedy  here  is  raised  only  by  the 
intervening  Public  Service  Commission  of  the  first  district,  and 
the  real  parties  are  content  to  have  this  appeal  disposed  of  on 
the  merits. 

[2]  We  are  therefore  led  to  the  inquiry :  What  is  the  juris- 
diction of  the  Commission  over  rate  r^ulation  ?  The  New 
York  State  Railways  operates  in  the  second  public  service  dis- 
trict, which  comprises  all  coimties  except  those  in  Greater  New 
York.  Public  Service  Commissions  Law  (Consol.  Laws,  chap. 
48),  §  3.  It  is  a  street  railroad  corporation  within  the  meaning 
of  that  term  as  used  in  the  Public  Service  Commissions  Law 
(Public  Service  Commissions  Law,  §  2,  subd.  7).  The  term 
^'common  carrier"  includes  street  railroad  corporations.    Public 

Service  Commissions  Law,  §  2,  subd.  9.  Section  5  of  the  Public 
P.U.R.1918D. 
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Service  Ccwnmissions  Law,  after  providing  that  the  Public  Serv- 
ice Commission  for  the  first  district  (Greater  New  York)  shall 
have  jurisdiction  over  common  carriers  operating  within  that  dis- 
trict, provides  as  follows  (Public  Service  Commissions  Law,  §  5, 
subd.  3) : 

"3.  All  jurisdiction,  supervision,  powers  and  duties  under  this 
chapter  not  specifically  granted  to  the  Public  Service  Commis- 
sion of  the  first  district  shall  be  vested  in,  and  be  exercised  by, 
the  Public  Service  Commission  of  the  second  district,  including 
the  regulation  and  control  of  all  transportation  of  persons  or 
property,  and  the  instrumeiitalities  connected  with  such  transpor- 
tation, on  any  railroad  other  than  a  street  railroad  frcwn  a  point 
within  either  district  to  a  point  within  the  other  district." 
[Amended  by  Laws  1910,  chap.  480.] 

Section  181  of  the  Railroad  Law  (Consol.  Laws,  chap.  49),  so 
far  as  material  here,  is  as  follows :  "No  corporation  constructing 
and  operating  a  railroad  under  the  provisions  of  this  article,  or 
of  chapter  252  of  the  Laws  of  1884,  shall  charge  any  passenger 
more  than  5  cents  for  one  continuous  ride  from  any  point  on  its 
road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under  its 
control,  to  any  other  point  thereof,  or  any  connecting  branch  there- 
of, within  the  limits  of  any  incorporated  city  or  village. 

"...  The  legislature  expressly  reserves  the  right  to  reg- 
ulate and  reduce  the  rate  of  fare  on  any  railroad  constructed  and 
operated  wholly  or  in  part  imder  such  chapter  or  under  the  pro- 
visions of  this  article ;  and  the  Public  Service  Commission  shall 
possess  the  same  power,  to  be  exercised  as  prescribed  in  the  Pub- 
lic Service  Conmaissions  Law."  [Amended  by  Laws  1910,  chap. 
481.] 

Subdivision  1  of  §  49  of  the  Public  Service  Commissions  Law 
is  in  part  as  follows : 

"§  49.  Kates  and  Service  to  be  Fixed  by  the  Conmiission :  1. 
Whenever  either  Commission  shall  be  of  opinion,  after  a  hearing 
had  upon  its  own  motion  or  upon  a  complaint,  that  the  rates, 
fares  or  charges  demanded,  exacted,  charged  or  collected  by  any 
common  carrier,  railroad  corporation  or  street  railroad  corpora- 
tion subject  to  its  jurisdiction  for  the  transportation  of  persons 
or  property  within  the  state,  or  that  the  regulations  or  practices 
of  such  common  carrier,  railroad  corporation  or  street  railroad 
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corporation  affecting  such  rates  are  unjust,  unreasonable,  un- 
justly discriminatory  or  unduly  preferential,  or  in  anywise  in 
violation  of  any  provision  of  law,  or  that  the  maximum  rates, 
fares  or  charges,  chargeable  by  any  such  common  carrier,  rail- 
road or  street  railroad  corporation  are  insufficient  to  yield  rea- 
sonable compensation  for  the  service  rendered,  and  are  unjust 
and  unreasonable,  the  Commission  shall  with  due  regard  among 
other  things  to  a  reasonable  average  return  upon  the  value  of  the 
property  actually  used  in  the  public  service  and  to  the  necessity 
of  making  reservation  out  of  income  for  surplus  and  contingen- 
cies, determine  the  just  and  reasonable  rates,  fares  and  charges 
to  be  thereafter  observed  and  in  force  as  the  maximum  to  be 
charged  for  the  service  to  be  performed,  notwithstanding  that  a 
higher  rate,  fare  or  charge  has  been  heretofore  authorized  by 
statute,  ftnd  shall  fix  the  same  by  order  to  be  served  upon  all  com- 
mon carriers,  railroad  corporations  or  street  railroad  corporations 
by  whom  such  rates,  fares  and  charges  are  thereafter  to  be  ob- 
served.'^    [Amended  by  Laws  1911,  chap.  546.] 

It  is  clear  that  the  New  York  State  Railways,  which  operates 
in  the  city  of  Rocheeter  and  other  cities  of  the  state  of  New 
York  outside  the  first  district,  is  within  the  jurisdiction  of  the 
Public  Service  Commission  for  the  second  district,  and  that  such 
Commission  possesses  some  general  jurisdiction  to  deal  with  the 
subject  of  regulating  the  rate  of  fare  to  be  charged  by  the  street 
railroads  in  the  second  district. 

[8]  We  must  next  consider  whether  this  jurisdiction  is  lim- 
ited, 

1.  By  the  charter  amendment  (Laws  1915,  chap.  859,  §  7), 
fixing  a  5-cent  fare  in  the  city  of  Rochester,  which  reads  as  fol- 
lows: "A  corporation  operating  a  street  surface-railroad  must 
not  charge  any  passenger  more  than  5  cents  for  one  continuous 
ride  from  any  point  on  its  road  to  any  other  point  thereon,  with- 
in the  limits  of  the  city  of  Rochester.  In  case  two  corporations 
operate  separate  street  surface  raiboads  which  connect  or  inter^ 
sect  in  the  city  of  Rochester,  such  corporations  must  not  charge 
any  passenger  more  than  5  cents  for  one  continuous  ride  from 
any  point  on  one  road  to  any  point  on  the  other  road,  within  the 
limits  of  the  city  of  Rochester.    In  either  of  the  above  cases  a 

transfer  must  be  issued  to  a  passenger  when  necessary  for  such 
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passenger  to  transfer  from  one  car  to  another,  in  order  to  com- 
plete one  continuous  ride.  If  two  corporations  affected  by  the 
provisions  hereof  cannot  agree  as  to  the  method  of  division  be- 
tween them  of  fares  collected,  such  method  of  division  must  be 
settled  by  the  Public  Service  Commission  of  the  second  district 
of  the  state  of  New  York.  The  word  'road'  as  used  in  this  sec- 
tion includes  all  street  surface  railroads,  lines  and  branches 
operated  by  one  corporation,  those  leased  by  it  and  those  under 
its  control." 

The  policy  of  the  state  is  said  to  be  that  the  Public  Service 
Commission  should  deal  with  the  regulation  of  rates  of  fare 
charged  by  railroad  corporations  without  limitation  or  restraint, 
and  with  the  power  to  increase  as  well  as  decrease  such  rates. 
People  ex  rel.  New  York  &  N.  S.  Traction  Co.  v.  Public  Service 
Commission,  175  App.  Div.  8G9.,  P.U.K.1917B,  957,  162  N.  Y. 
Supp.  405 ;  People  ex  rel.  Ulster  &  D.  R.  Co.  v.  Public  Service 
Commission,  171  App.  Div.  607,  611,  P.U.R.1916E,  243,  156 
N.  Y.  Supp.  1065,  aifirmed  in  218  N.  Y.  643,  112  K  iE.  1071. 

The  case  last  cited  had  to  do  exclusively  with  statutory  mileage 
l)ook  rates,  and  it  has  not  been  held  by  this  court  that  the  Com- 
mission has  power  to  raise  ordinary  rates  of  fare  above  the  rate 
fixed  by  statute.  The  point  was  expressly  saved  for  future  con- 
sideration. 'We  are  now  simply  dealing  with  the  question  of 
reduced  rates  to  which  those  words  ('notwithstanding  that  a 
higher  rate,  fare  or  charge  had  been  heretofore  authorized  by 
statute')  clearly  do  not  apply,"  said  Cochrane^  J.,  in  the  Ulster 
&  D.  R.  Co.  Case,  supra,  and  his  opinion  was  adopted  by  this 
court.  But  he  also  said  that  maximum  statutory  charges  were 
to  be  considered  and  raised  if  insufficient ;  and  the  only  reason- 
able construction  of  §  40,  subdivision  1,  is  that  when  the  maxi- 
mum charges  fixed  by  statute  do  not  yield  reasonable  compensa- 
tion for  the  service  rendered  the  Commission  may  raise  the  rate. 
The  words,  "notwithstanding  that  a  higher  rate,  charge,  or  fare 
has  heretofore  been  authorized  by  statute,"  are  not  entirely  apt ; 
but  the  section,  read  as  a  whole,  is  susceptible  of  no  other  natural 
interpretation  than  that  the  legislature  has,  for  greater  certainty^ 
expressly  included  in  its  general  delectation  of  powers,  the  power 
of  the  Commission  to  raise  a  maximum  rate  fixed  by  the  legisla- 
ture.    The  purpose  of  the  legislature  was  to  prescribe  for  the 
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regulation  of  statutory  fares  by  a  board  which  may  be  expected  to 
pass  equitably  upon  conflicting  claims,  with  its  single  purpose  the 
common  good,  even  where  a  maximum  rate  had  been  fixed  by  the 
legislature. 

The  case  of  Willis  v.  Rochester,  219  K  Y.  427,  114  N.  E. 
^51,  merely  upheld  the  charter  amendment  as  a  constitutional 
exercise  of  the  legislative  power  to  fix  rates.  Rates  so  fixed  by 
special  statute  are  still  subject  to  regulation  by  the  Public  Service 
Commission.  The  jurisdiction  of  that  body  over  such  rates  is 
i?ot  to  be  reduced  by  implication.  The  legislature  merely  fixed 
the  rate  pro  tempore. 

[4]  We  have  still  to  consider  whether  jurisdiction  is  limited, 

2.  By  the  fact  that  the  consent  of  the  local  authorities  was 
given  on  condition  as  to  rates  of  fare. 

The  Constitution,  article  3,  §  18,  as  it  was  amended  in  the 
year  1875,  provides:  "But  no  law  shall  authorize  the  construc- 
tion or  operation  of  a  street  railroad  except  upon  the  condition 
that  the  consent  of  the  owners  of  one  half  in  value  of  the  property 
bounded  on,  and  the  consent  also  of  the  local  authorities  having 
the  control  of  that  portion  of  a  street  or  highway  upon  which  it 
is  proposed  to  construct  or  operate  such  railroad  be  first  ob- 
tained, or  in  case  the  consent  of  such  property  owners  cannot  be 
obtained,  the  appellate  division  of  the  supreme  court,  in  the  de- 
partment in  which  it  is  proposed  to  be  constructed,  may,  upon 
jipplication,  appoint  three  commissioners  who  shall  determine, 
after  a  hearing  of  all  parties  interested,  whether  such  railroad 
ought  to  be  constructed  or  operated,  and  their  determination,  con- 
firmed by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners.*' 

The  power  of  the  local  authorities  to  impose  as. a  condition  to 
giving  its  consent  to  the  construction  and  operation  of  a  street 
railroad  that  a  stipulated  rate  of  fare  should  be  charged  has 
been  repeatedly  upheld.  People  ex  rel.  West  Side  Street  R.  Co.  v. 
Barnard,  110  K  Y.  548,  18  N.  E.  354;  Public  Service  Commis- 
sion V.  Westchester  Street  R.  Co.  206  K  Y.  209,  99  N.  E.  536 ; 
People  ex  rel.  Frontier  Electric  R.  Co.  v.  North  Tonawanda, 
70  Misc.  91,  126  K  Y.  Supp.  186;  Allegheny  v.  Millville,  A.  & 
S.  Street  R.  Co.  159  Pa.  411,  28  Atl.  202.     But  these  cases 

dealt  with  the  question  of  local  power  over  the  corporation,  and 
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not  with  the  question  of  general  legislative  power  over  the  mu- 
nicipality. The  questi<HL  presented  is  this:  The  consent  of  the 
local  authmties  being  obtained,  what  jurisdiction  has  the  legis- 
lature confwred  upon  the  Public  Service  Conunissicm  to  regulate 
rates  by  increasing  the  rate  agreed  upon  ?  Again  it  is  urged  that 
its  jurisdiction  is  plenary ;  and  that  '^a  municipal  corporation  is 
simply  a  political  subdivision  of  the  state,  and  exists  by  virtue  of 
the  exercise  of  the  power  of  the  state  through  its  legislative  de- 
partment. .  .  .  The  city  is  the  creature  of  the  state'' 
(Worcester  v.  Worcester  ConsoL  Street  K.  Oo.  196  U.  S.  539^ 
548,  49  L.  ed.  591,  595,  25  Sup.  Ot.  Bep.  327)  ;  that  rate  regula- 
tion is  a  matter  of  the  police  power  of  the  state  and,  therefore^ 
contracts  may  be  affected  by  its  exercise  without  impairing  their 
obligation  (Louisville  &  N.  E.  Co.  v.  Mottley,  219  U.  S.  467, 
485,  55  L.  ed.  297,  304,  34  L.RA.(N.S.)  671,  81  Sup.  Ot.  Kep. 
265 ;  Texas  &  K  0.  R  Co.  v.  Miller,  221  U.  S.  408,  414,  55  L. 
ed.  789,  795,  81  Sup.  Ct.  Eep.  534;  Buffalo  East  Side  R  Co. 
V,  Buffalo  Street  R  Co.  Ill  N.  Y.  132,  2  L.RA.  384,  19  N.  E. 
63) ;  that  the  power  to  r^ulate  rates  has  not  been  irrevocably 
surrendered  to  the  local  authorities  by  the  constitutional  require- 
ment that  the  consent  of  such  authorities  is  requisite;  that  no 
inmiunity  from  the  exercise  of  governmental  power  has  been 
transferred  to  the  mimicipalities,  save  only  that  their  naked  con- 
sent is  requisite;  that  if  conditions  may  validly  be  imposed  upon 
such  consent  by  the  localities  in  the  beginning  they  are  subject 
to  alteration  or  repeal  at  the  legislative  wiU;  that  as  the  state 
cannot  be  fully  sovereign  without  full  legislative  power,  such 
power  is  not  deemed  to  be  abridged.  Rochester  v.  Rochester  R. 
Co.  182  N.  Y.  99,  70  L.RA.  773,  74  K  E.  953,  affirmed  in  205 
U.  S.  236,  51  L.  ed.  784,  27  Sup.  Ct.  Rep.  469 ;  Portland  R. 
Light  &  P.  Co.  V.  Portland,  201  Fed.  119,  125.  It  has  been  held 
that  the  legislature  may,  by  virtue  of  its  general  power  over 
municipalities,  regulate  the  mode  and  manner  in  which  the  con- 
i^ent  of  the  local  authorities  to  the  construction  and  operation  of 
street  railroads  shall  be  given,  and  may  r^ulate  and  limit  by 
statute  the  conditions  upon  which  it  may  be  given.  Re  Thirty- 
fourth  Street  R  Co.  102  K  Y.  343,  7  K  E.  172;  Beekman  v. 
Third  Ave.  R  Co.  153  N.  Y.  144,  152,  47  N.  E.  277;  People  ex 
rel.  South  Shore  Traction  Co.  v.  Willcox,  196  N.  Y.  212,  89  N. 
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E.  459.  Provision  is  so  made  in  certain  cases  by  the  Railroad 
Law,  §  178,  but  that  section  expressly  provides  that  nothing  there- 
in contained  shall  be  construed  as  modifying  or  affecting  the 
terms  of  the  contract  between  the  city  of  Eocheeter  and  the  street 
railroad,  and  it  looks  to  the  future  and  does  not  attempt  to  regu- 
late consents  already  granted.  The  Constitution  does  not  express 
Jy  provide  that  the  municipality  may  irrevocably  establish  rates 
for  the  entire  period  of  a  franchise,  and  it  has  been  held  invariably 
and  in  a  legion  of  cases  that  such  power  to  establish  rates  is  not 
essential  to  the  consent  of  local  authorities  and  will  not  be  im- 
plied, and  that  the  legislature  is  at  all  times  supreme  in  the  mat- 
ter. Home  Teleph.  &  Teleg,  Co.  v.  Los  Angeles,  211  TJ.  S.  265, 
53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50;  Board  of  Survey  v.  Bay 
State  R.  Co.  224  Mass.  463, 113  K  E.  273 ;  State  ex  rel.  Webster 
V.  Superior  Ct.  67  Wash.  37,  L.R.A.1915C,  287,  120  Pac.  861, 
Ann.  Cas.  1913D,  78 ;  State  ex  rel.  Missouri  Southern  R.  Co.  v. 
Public  Service  Commission,  259  Mo.  704,  168  S.  W.  1156; 
Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  S.  W.  925;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  508 ;  Woodbum  v.  Public  Service  Com- 
.-nission,  82  Or.  114,  L.R.A.1917C,  98,  P.U.R.1917B,  967,  161 
Pac.  391,  Ann.  Cas.  1917E,  996 ;  CoUingswood  Sewerage  Co.  v. 
Collingswood,  —  N.  J.  L.  — ,  P.U.R.1918C,  261,  102  Atl.  901, 
decided  February,  1918.  In  all  such  casee,  the  question  was  one 
of  unrestricted  legislative  power,  policy,  and  discretion  over  a 
city  or  town  where  the  local  authorities  were  held  to  be  mere  in- 
strumentalities through  which  the  state  exercised  its  sovereign 
power.  The  paramount  power  of  the  legislature  over  the  subject 
of  fares  was  upheld  in  the  absence  of  a  constitutional  limitation. 
But  the  consent  of  the  local  authorities  required  by  our  Constitu- 
tion recognizes  our  municipalities  as  pro  tanto  independent  of 
legislative  control,  exercising  some  fragment  of  power,  otherwise 
legislative  in  character,  which  has  been  thus  irrevocably  trans- 
ferred by  the  fundamental  law  from  the  legislature  to  the  locality. 
The  grant  by  the  municipality  of  authority  to  use  the  streets  is 
not  a  mere  privilege  or  gratuity.  Once  accepted,  it  becomes  a 
contract  which  neither  the  state  nor  its  agencies  can  impair. 
People  V.  O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep. 

684,  18  N.  E.  692.  And  it  is  urged  by  the  appellant  that  the 
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franchise  and  the  conditions  upon  which  the  consent  of  the  local 
authorities  are  obtained  are  inseparable ;  that  the  very  right  of  the 
railroad  to  operate  depends  upon  its  compliance  with  the  obliga- 
tion to  keep  such  conditions  (Re  New  York  Electric  Lines  Co.  201 
N.  Y.  321,  329,  94  N.  E.  1056,  affirmed  in  235  U,  S.  179,  59 
L.  ed.  184,  L.R.A.— ,  — ,  35  Sup.  Ct  Rep.  72,  Ann.  Cas.  1915A, 
906) ;  that  it  would  be  a  vain  thing  if  the  consent  were  placed 
under  the  protection  of  the  Constitution,  and  the  conditions 
yhich  induced  such  consent  were  immediately  subject  to  ex- 
tinguishment by  the  legislature,  for  that  would  mock  the  very 
purpose  of  the  constitutional  provision  and  permit  almost  any  in- 
terference by  the  legislature;  that  the  local  authorities  in  this 
matter  are  supreme  over  the  Public  Service  Commission  by  virtue 
of  the  Constitution ;  that  the  obligation  of  a  street  surface  rail- 
road to  carry  passengers  for  an  agreed  fare  may  in  a  constitution- 
al sense  be  neither  a  contract  nor  private  property,  but  it  is  im- 
posed by  virtue  of  a  delegated  power,  delegated  by  the  people — 
not  by  the  l^slatur© — to  the  local  authorities,  and  is  thus  beyond 
legislative  recall ;  that  when  any  right  is  expressly  protected  by 
Ihe  Constitution  the  police  power  may  not  be  exercised  to  impair 
its  validity  (People  v.  Gillson,  109  K  Y.  389,  400,  4  Am.  St. 
Rep.  465,  17  N.  E.  343) ;  and  that  the  Public  Service  Commis- 
sion, therefore,  has  no  jurisdiction  over  the  subject-matter  of  rate 
regulations  in  the  city  of  Rochester  because  the  legislature  has 
no  power  to  alter  the  rates  fixed  by  consent  of  the  company  and 
the  local  authorities. 

It  is,  however,  unnecessary  and,  therefore,  improper  to  decide 
at  this  time  what  the  limits  of  legislative  power  are  in  this  con- 
nection. The  delegation  of  legislative  power  to  commissions  and 
other  administrative  officers  and  boards  need  not  be  assumed  if 
the  general  words  from  which  such  delegation  may  be  inferred 
are  not  reasonably  so  construed. 

In  the  absence  of  clear  and  definite  language  conferring,  with- 
out ambiguity,  jurisdiction  upon  the  Public  Service  Commission 
to  increase  rates  of  fare  agreed  upon  by  the  street  railroad  and 
the  local  authorities,  we  should  not  unnecessarily  hold  that  the 
l^filature  has  intended  to  delegate  any  of  its  powers  in  the  mat- 
ter, whatever  its  powers  may  be.  The  Public  Service  Commis- 
sions Law  (§§  26,  49,  subd.  1)  and  the  Railroad  Law  (§  181) 
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deal  with  maximum  rates  of  fares  established  by  statute,  but 
make  no  reference  in  terms  to  rates  established  by  agreement  with 
local  authorities. 

In  regulating  rates  three  courses  were  open  to  the  legislature: 
(1)  To  prescribe  rates  itself;  (2)  to  delegate  the  power  to  the 
Commission;  (3)  to  leave  the  matter  to  agreement  between  the 
street  railroad  company  and  the  local  authorities.  It  has  consti- 
tutionally conferred  on  the  Public  Service  Commission  certain 
functions  (Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  &  P.  Co.  191 
N.  Y.  123,  18  L.RA.(N.S.)  713,  83  N.  E.  693,  14  Ann.  Cas. 
606),  which  plainly  include  the  power  to  r^ulate  rates  fixed  by 
statute;  and,  while  it  may  be  said  that  it  has  undertaken  to  dele- 
gate to  the  Public  Service  Commission  "the  same  power"  that 
it  has  to  r^ulate  rates  of  fare  (Railroad  Law,  §  181),  it  is  im- 
possible to  find  a  word  in  the  statutes  which  discloses  the  legis- 
lative intent  to  deal  with  the  matter  of  rates  fixed  by  agreement 
with  local  authorities.  As  it  has  often  been  held  in  connections 
other  than  that  of  legislative  power  over  them  that  such  agree- 
ments are  valid,  it  may  well  be  inferred  that  the  legislature  ex- 
cluded them  from  consideration  by  failure  to  mention  them,  and 
that  it  has  made  no  attempt  to  turn  them  over  to  the  Public  Serv- 
ice Commission  for  revision.  "Statutes  should  be  read  accord- 
ing to  the  natural  and  most  obvious  import  of  the  language,  with- 
out resorting  to  artificial  or  forced  constructions,  for  the  purpose 
of  either  limiting  or  extending  their  operation.'-  Re  New  York 
&  B.  Bridge,  72  N.  Y.  527,  529 ;  Heerwagen  v.  Crosstown  Street 
R.  Co.  179  K  Y.  99,  71  K  E.  729.  "A  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute,  unless  it  be  with- 
in the  intention  of  the  makers."  Riggs  v.  Palmer,  115  N.  Y. 
506,  509,  5  L.R.A.  340, 12  Am.  St.  Rep.  819,  22  K  E.  180.  The 
authority  of  the  Commission  to  r^ulate  rates  in  such  cases,  and 
thus  to  extinguish  an  undoubted  power  of  the  local  authorities, 
should  fairly  appear  before  it  is  assumed  to  exist. 

It  follows  that  the  Public  Service  Commission  is  without  juris- 
diction; that  prohibition  is  the  proper  remedy;  that  the  order 
appealed  from  should  be  reversed,  and  that  an  absolute  writ  of 
prohibition  be  awarded  to  relators,  with  costs  to  appellants  in  all 

courts. 
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Crane,  J.  (concurring)  :  I  concur.  I  am  of  the  opinion  that 
the  reserve  police  power  of  the  legislature  has  not  been  contracted 
away.  I  concur  in  the  above  opinion  in  so  far  as  it  states  that 
the  legislature  has  not  in  this  instance  given  to  the  Public  Service 
Commission  the  power  of  regulation. 

Cuddeback,  Cardozo,  and  Andrews,  JJ.,  conoor  with  Pound, 
J.,  and  Crane,  J.,  concurs  in  memorandum ;  Hiscock,  Ch.  J.,  and 
Collin,  J.,  dissent. 

Order  reversed,  etc. 

Note. — ^The  Michigan  Supreme  Court  in  Kalamazoo  v.  KalMnazoo 
Circuit  Judge  (1918)  —  Mich.  — ,  166  N.  W.  998,  has  handed  down 
a  decision  which  bears  upon  the  general  question  decided  in  the  fore- 
going case.  It  was  there  held  that  a  constitutional  provision  giving 
cities  reasonable  control  of  their  streets  and  alleys  authorizes  them  to 
impose  reasonable  rates  upon  a  utility  as  a  condition  to  the  occupancy 
of  the  street,  the  reasonableness  of  the  rate,  however,  being  review- 
able by  the  courts. 

It  was  also  held  that  the  mere  fact  that  a  municipality  is  the  user 
of  the  service  of  a  public  utility  does  not  render  it  incapable  of  fixing 
the  price  thereof. 


BTEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

M.  D.  CURTIS 

V. 

ELMIRA  WATER,  LIGHT,  &  RAILROAD  COMPANT. 

[Case  No.  6234.] 

Service  —  Potrer  of  Commission  —  InsUUUUion  charge  —  Scope  of  in- 
quiry, 

1.  The  inquiry  of  the  New  York  Commission,  Second  District,  un- 
der a  complaint  of  a  customer  that  he  has  been  required  to  pay  the 
cost  of  installing  gas  service  from  the  main  to  a  point  on  his  premises, 
is  limited  to  the  reasonableness  of  the  tariff  regulation  under  whieh  the 
charge  was  exacted,  since  it  is  without  power  to  award  reparation. 

Service  —  Gas  —  Service  pipe  —  Installation  —  Apportionfnent  of  eac- 
pense, 

2.  A  regulation  of  a  gas  utility  requiring  a  consumer  to  pay  the 
cost  of  installing  gas  service  from  the  main  to  meter  is  unreasonable; 
since  the  reasonable  apportionment  of  this  expense  is  for  the  company 
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to  pay  the  coet  from  main  to  curb,  including  the  expensea  of  the  curb 
box,  and  for  the  consumer  to  bear  the  expense  from  curb  to  meter. 
Service  —  Ocw  —  Service  pipe  —  Expenses  —  Ordinance  protecting 
pavement  —  Vnpaved  street  —  Effect, 

3.  Ordinances  designed  to  eliminate  the  imnecessary  opening  of 
pavements  by  requiring  gas  service  connections  not  at  present  needed, 
but  likely  to  be  necessary  in  the  future,  to  be  made  in  advance  at  the 
consumer's  expense,  do  not  authorize  a  utility  to  compel  consumers  to 
bear  the  entire  expense  of  a  new  installation  on  streets  already  paved 
or  on  unpaved  streets  whose  pavement  is  not  in  immediate  contempla- 
tion. 

Service  —  G€is  —  Service  pipe  —  Rule  of  municipal  water  plant  — ' 
Justification  for  like  rule  hy  private  gas  company, 

4.  The  fact  that  a  municipal  waterworks  compels  consumers  to  pay 
the  entire  cost  of  installing  service  pipe  from  main  to  meter  does  not 
justify  a  private  gas  utility  in  requiring  service  installations  on  the 
same  basis. 

[March  26.  1918.  J 

Complaint  of  M.  D.  Curtis  against  Elmira  Water,  Light,  & 
Railroad  Company  for  unjust  practices  in  compelling  him  to  pay 
the  entire  cost  of  a  gas  service  installation  from  main  to  meter ; 
regulation  declared  unreasonable;  reasonable  apportionment  of 
expense  determined. 

Appearances:  M.  D.  Curtis,  Elmira,  complainant,  in  per- 
son; Stanchfield,  Lovell,  Falck,  &  Sayles  (by  Mr.  Lovell),  El- 
mira, for  respondent. 

Irvine,  Commissioner :  [1]  This  complaint  is  in  the  form  of  a 
letter  to  the  effect  that  the  complainant  had  been  compelled  to  pay 
for  the  installation  of  gas  service  from  his  cellar  wall  to  the  main 
on  the  opposite  side  of  the  street.  He  complained  that  this  prac- 
tice on  the  part  of  the  respondent  is  unjust.  The  case  was  sub- 
•  mitted  on  an  agreed  statement  of  facts  and  briefs.  Under  the 
existing  law  and  judicial  decisions,  so  far,  the  Commission  is 
without  power  to  award  reparation,  so  the  inquiry  must  be,  not 
with  reference  to  the  particular  case  presented  by  the  complain- 
ant, but  as  to  the  reasonableness  of  the  tariff  regulation  of  the 
respondent  whereby  such  chaige  was  exacted. 

[2]  Section  62  of  the  Transportation  Corporations  Law,  after 
providing  for  the  furnishing  of  gas  and  electric  service,  con- 
cludes :  "Provided  that  no  such  corporation  shall  be  required  to 
lay  service  pipes  .  .  .  unless  the  applicant,  if  required,  shall 
deposit  in  advance  with  the  corporation  a  sum  of  money  sufficient 
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to  pay  the  cost  of  his  portion  of  the  pipe  or  wire  required  to  be 
laid  and  the  expense  of  laying  such  portion/'  [Consol.  Laws, 
chap.  63.]  \\Tiile  this  clearly  indicates  that  some  portion  is  to 
be  deemed  that  of  the  customer,  it  does  not  specify  what  that  por- 
tion shall  be.  The  Commission  has  in  several  cases  determined 
that  a  reasonable  apportionment  is  for  the  company  to  pay  the 
expense  from  main  to  curb,  including  the  expense  of  curb  box, 
and  for  the  customer  to  pay  the  expense  from  curb  to  meter. 
Simpson  v.  Buffalo  Gas  Co.  2  P.  S.  C.  (2d  Dist.  N.  Y.)  531; 
Eyring  v.  North  Buffalo  Natural  Gas  Co.  Case  4620 ;  Draney  v. 
Central  Hudson  Gas  &  E.  Co.  5  P.  S.  C.  (2d  Dist.  N.  Y.)  334, 
P.U.R1916F,  544.  This  is  not  a  strained  construction  of  the 
statute.  To  the  curb  at  least  the  service  belongs  to  the  company, 
and  it  is  within  the  entire  control  of  the  company.  Within  the 
lot  line  it  belongs  to  the  consumer,  and  in  case  of  discontinuance 
of  use  the  company  would  have  no  right  to  invade  the  customer's 
premises  to  remove  the  pipe.  The  actual  practice  is  far  from 
uniform ;  but  nowhere  in  this  state  except  in  Elmira,  so  far  as  the 
Commission  can  discover,  is  the  practice  less  liberal  toward  the 
consumer  than  that  heretofore  sustained  by  the  Commission. 

[3,  4]  Two  things  may  be  stated  to  differentiate  the  Elmira 
practice  from  that  elsewhere.  One  is  that  certain  ordinances  of 
the  city  relating  to  the  pavement  of  streets  permit,  under  certain 
circumstances,  service  connections  to  be  required  in  advance  of 
paving  at  the  expense  of  the  owner  of  abutting  property.  These 
ordinances  have  for  their  object  the  protection  against  unneces- 
sary opening  at  pavements  by  compelling  installation  of  gas  serv- 
ice not  at  present  required,  but  which  may  be  required  in  the  fu- 
ture. They  have  no  relation  to  cases  such  as  that  presented  by 
the  complainant  of  new  installations  on  streets  not  paved  (or 
whose  pavement  is  not  in  immediate  contemplation),  or  on  streets 
already  paved.  What  the  city  may  properly  require  in  the  exer- 
cise of  its  own  police  power  for  the  protection  of  its  own  streets 
is  a  question  not  before  us. 

The  other  point  is  that  the  municipally  owned  waterworks  re- 
quires consumers  to  pay  the  entire  cost  from  main  to  meter. 
There  is  no  analogy  between  the  practice  of  a  municipally  owned 
water  plant  and  a  privately  owned  gas  plant.     A  plant  under 

municipal  ownership  may  and  often  does,  and  even  without  seri- 
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ous  protest  from  the  consumer,  exact  things  which  could  not  be  ex- 
acted and  should  not  be  exacted  by  a  privately  owned  utility. 

The  statute  as  clearly  implies  that  the  corporation  shall  bear 
some  part  of  the  expense,  as  it  implies  that  the  consumer  shall 
bear  some  portion.  The  Commission,  therefore,  determines  that 
the  regulation  of  the  respondent  in  so  far  as  it  requires  the 
consumer  to  pay  the  cost  of  installing  gas  service  from  main  to 
curb  and  the  cost  of  installing  the  curb  box  is  unreasonable. 

All  concur. 


OKIiAHOMA  supreme:  COURT. 

ATCHISON,  TOPEKA,  &  SANTA  FE  EAILWAY  COMPANY 

et  al. 

V, 

STATE. 

[No.  8219.] 

(—  Okla.  — ,  171  Pac.  43.) 

^ate8  —  Jurisdiction  of  Commission  —  Reasonableness  of  order. 

In  response  to  a  rule  to  show  cause  why  the  Corporation  Com- 
mission should  not  issue  an  order  providing  that  rates  now  diarged  for 
freight  and  passenger  service  shall  not*  he  advanced  by  any  carrier  un- 
til such  advance  is  approved  by  the  Commission,  the  appellants  ap- 
peared and  filed  a  protest  denying  the  jurisdiction  of  the  Commission 
to  make  such  order.  Thereafter,  and  without  taking  any  extrinsic 
•evidence  tending  to  show  the  necessity  for  or  reasonableness  thereof,  a 
final  order  was  issued,  providing  that  the  appellants  ''shall  not  ad- 
vance the  rates  now  charged  for  freight  or  passenger  service  until  such 
advance  is  approved  by  the  Commission  and  tariffs  regularly  filed  with 
the  Commission."  Held,  that  said  order  is  a  reasonable  exercise  of 
the  power  and  authority  conferred  upon  the  Conmiission  by  the  Con- 
stitution and  laws  of  the  state,  and  invades  no  substantial  right  of 
the  appellants,  either  state  or  Federal.  Held,  further,  that  the  taking 
of  extrinsic  evidence  is  not  necessary  to  support  such  order  where  its 
necessity  and  reasonableness  are  apparent  from  the  mere  statement  of 
conditions  contained  in  the  record,  of  which  the  courts  and  Conmiis- 
sion may  take  notice. 


[February  12,  1918.] 


Headnote  by  the  Coubt. 
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Appeal  from  an  order  of  the  Corporation  Commission  and 
frcMn  a  denial  of  a  motion  for  new  trial  in  a  proceeding  by  the 
Corporation  Commission  against  the  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company  and  others ;  order  affirmed. 

Appearances:  J.  R.  Cottingham  and  S.  W.  Hayes,  both  of 
Oklahoma  City,  C.  O.  Blake,  of  El  Reno,  Clifford  L.  Jackson,  of 
Muskogee,  and  R  A.  Kleinschmidt,  of  Oklahoma  City,  for  appel- 
lants; S.  P.  Freeling,  Attorney  General,  Jno.  B.  Harrison, 
Assistant  Attorney  General,  and  Paul  A.  Walker,  of  Oklahoma 
City,  for  the  State. 

Kane,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  appeal  prosecuted  by  the  above-named  appellants 
from  order  No.  982  of  the  Corporation  Commission,  whereby  it 
was  ordered  that  said  appellants  "shall  not  advance  the  rates  now 
charged  for  freight  and  passenger  service  until  such  advance  is 
approved  by  this  Commission,  and  tariffs  regularly  filed  with  the 
Commission."  The  substance  of  this  order  was  originally  is- 
sued and  promulgated  in  the  form  of  proposed  order  No.  143, 
whereby  the  appellants  weA  notified  "to  appear  before  the  Cor- 
poration Commission  and  present  any  objections  it  may  have  and 
introduce  any  evidence  and  show  cause  why  the  Commission 
should  not  issue  an  order  providing  that  the  rates  now  charged  for 
all  freight  service  and  the  rates  now  charged  for  passenger  serv- 
ice shall  not  be  advanced  by  any  carrier  until  such  advance  is  ap- 
proved by  the  Commission  and  tariff  filed  with  the  Commission.'^ 
Pursuant  to  this  rule  to  show  cause  the  appellants  appeared  and 
protested  against  the  issuance  of  the  proposed  order,  upon  the  fol- 
lowing grounds:  (1)  That  the  Conunission  is  without  jurisdie- 
tion  to  make  said  order  as  applied  to  freight  rates;  (2)  that  the 
Commission  is  without  jurisdiction  to  make  said  order  as  applied 
to  passenger  fares;  (3)  because  the  entire  intrastate  revenue  of 
each  of  these  defendants  is  insufficient  to  yield  a  fair  return  upon 
the  value  of  its  property  devoted  to  the  intrastate  business  of 
these  several  defendants  respectively,  and  particularly  is  the  in- 
trastate passenger  revenue  of  each  of  said  defendants  insufficient 
to  yield  a  fair  return  upon  the  value  of  its  property  devoted  to» 
the  intrastate  passenger  business. 

A  short  time  after  this  protest  was  filed,  the  Corporation  Com- 
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mission  issued  its  final  order  K"o.  982,  without  taking  any  extrin- 
sic evidence  for  thcpurpose  of  showing  its  necessity  or  reasonable 
ness.  Thereafter  the  appellants  filed  their  motion  for  a  new  trial, 
upon  various  grounds,  which  was  overruled  by  the  CJommission, 
whereupon  the  appellants  prosecuted  this  appeal  to  the  supreme 
court. 

The  grounds  for  reversal  of  the  order  of  the  Commission  as- 
signed by  counsel  for  appellants  in  their  brief  may  be  sum- 
marized as  follows: 

1.  The  Corporation  Commission  erred  in  promulgating  order 
No.  982,  becaue  said  order  is  contrary  to  law,  and  not  within  the 
jurisdiction  of  the  Corporation  Commission,  in  that:  First, 
there  was  no  evidence  introduced  to  show  that  said  order  was  nec- 
essary for  any  of  the  purposes  for  which  the  Corporation  Commis- 
sion is  authorized  by  the  Constitution  of  the  state  to  promulgate 
orders  prescribing  rates  and  charges ;  second,  because  said  order 
violates  paragraph  3,  §  8,  art.  1,  of  the  Constitution  of  the 
United  States,  and  the  Act  of  Congress,  entitled  *^An  Act  to  Reg- 
ulate Commerce"  (Act  Cong.  Feb.  i,  1887,  chap.  104,  24  Stat, 
at  L*  379,  Comp.  Stat  1916,  §  8563),  and  acts  amendatory  there- 
of. 

We  find  ourselves  quite  unable  to  agree  with  any  of  these  con- 
tentions. By  §  18,  art.  9,  Williams's  Constitution,  the  Corpora- 
tion Commission  is  granted  the  power  and  authority  and  is 
charged  with  the  duty  of  supervising,  regulating,  and  controlling 
all  transportation  and  transmission  companies  doing  business  in 
this  state  in  all  matters  relating  to  the  performance  of  their  pub- 
lic duties,  their  charges  therefor,  correcting  abuses,  preventing 
unjust  discriminations,  and  preventing  extortion  by  such  com- 
panies, and  to  that  end  the  Commission  shall  from  time  to  time 
prescribe  and  enforce  against  such  companies,  in  the  manner 
hereinafter  authorized,  such  rates,  charges,  classifications  of 
traffic,  and  rules  and  regulations,  and  shall  require  them  to  estab- 
lish and  maintain  all  such  public  service  facilities  and  conven- 
iences as  may  be  reasonable  and  just,  which  said  rates,  charges, 
classifications,  rules,  and  regulations  adopted,  or  acted  upon,  by 
any  Such  company,  inconsistent  with  those  prescribed  by  the 
Commission,  within  the  scope  of  its  authority,  shall  be  unlawful 

«nd  void.  Another  portion  of  the  same  section  requires  the  Com- 
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mission  from  time  to  time  to  make  and  enforce  such  rules  and 
r^ulations  to  prevent  unjust  discrimination  by  any  transporta- 
tion or  transmission  company  in  favor  of,  or  against,  any  person, 
locality,  community,  connecting  line,  or  kind  of  traffic,  in  the 
matter  of  car  service,  train  or  boat  schedule,  efficiency  of  trans- 
portation, transmission,  or  otherwise,  in  connection  with  the 
public  duties  of  such  company*  In  pursuance  of  the  power  thus 
granted,  it  seems  that  the  Corporation  CcHumission  had,  some 
time  prior  to  the  issuance  of  order  No.  982,  prescribed  and  fixed 
a  general  schedule  of  rates  for  intrastate  passenger  and  freight 
service  applicable  to  the  various  railroads  doing  business  within 
the  state.  The  purpose  of  order  No.  982,  as  we  understand  it,  is 
to  require  the  railroads  to  submit  to  the  Commission  for  approval, 
before  they  become  effective,  any  schedule  of  rates  adopted  by 
them  which  would  change  or  affect  the  intrastate  rates  established 
by  the  Commission.  If  it  is  granted  that  the  Corporation  Com- 
mission has  the  power  of  promulgating  intrastate  rates, — as  it 
unquestionably  has, — and  that  the  railroads  have  the  right  to 
diange  such  rates,  it  would  seem  to  us  that  an  order  such  as 
order  No.  982  would  not  oiily  be  reasonable,  but  necessary,  for 
the  avoidance  of  unseemly  conflicts  of  authority  between  these 
two  bodies  whidi  mi^t  -grow  out  of  this  condition,  and  that  it 
would  also  tend  to  encourage  efficient  and  orderly  co-ordination 
between  the  Commission  and  the  officers  of  the  railway  com- 
panies, which  is  always  so  desirable  in  the  matter  of  the  enforce- 
ment of  the  regulatory  laws  of  the  state.  In  this  regard  we  are 
impressed  by  the  fairness  of  the  following  statement  made  by 
tiie  Commission  in  their  opinion  handing  down  this  order;  "In 
determining  the  fairness  of  rates  to  be  charged  for  public  service, 
both  parties  to  the  s^rice  must  be  considered.  Neither  the 
rights  of  the  public  nor  those  of  the  carrier  are  to  be  ignored. 
It  is  a  rule  invariably  enforced,  that  before  rates  charged  by 
the  carrier  can  be  reduced,  an  opportunity  to  be  heard  shall 
be  given  to  the  carrier.  Carries  insistently  demand  that  this 
opportunity  shall  be  afforded,  in  order  that  they  may  produce 
such  evidence  and  facts  as  they  deem  essential  to  a  proper  deter- 
mination of  the  reasonableness  of  the  rates  proposed.  In  our- 
opinion,  the  public  should  not  be  required  to  pay  advanced  rates 

without  an  equal  opportunity  to  be  heard.  In  other  words,  the 
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public  who  pay  the  rates  ought  to  be  considered  upon  the  same 
footing  with  the  carriers  who  furnish  the  service.  No  rates 
should  be  increased  unless  there  is  good  reason  therefor;  if  the 
carrier  deems  the  rates  charged  to  be  inadequate,  certainly  this 
conclusion  ought  to  be  founded  upon  facts  within  its  possession ; 
if  so,  those  facts  could  be  presented  to  the  Commission  without 
casting  any  undue  burden  upon  the  carrier;  if  the  facts  do  not 
warrant  such  increase,  no  advance  in  rates  should  be  allowed. 
Moreover,  it  is  a  well-known  fact  that  individual  shippers  are 
seldom  in  position  to  successfully  attack  the  power  of  the  carrier 
to  charge  and  collect  its  published  rate ;  the  shipper  must,  if  his 
commodities  are  to  be  moved,  pay  whatever  charge  is  made  and 
look  to  the  future  for  reparation ;  advanced  freight  rates  may  cir- 
cumscribe the  activities  of  particular  manufacturing  concerns 
and  may  drive  wholesalers  and  jobbers  from  territory  in  which 
an  extensive  business  has  been  established.  Yet  it  may  be  found 
after  a  thorough  investigation  that  there  was  no  jurisdiction  for 
the  advanced  rates.  We  believe  it  fairer  that  the  investigation 
into  the  reasonableness  of  increased  rates  should  be  made  before 
the  advances  are  put  into  effect,  rather  than  thereafter." 

Order  No.  982,  as  we  construe  it,  and  as  it  was  construed  by 
the  attorney  general  appearing  for  the  Corporation  Commission^ 
does  not  in  terms  deny  the  railway  companies  the  ri^t  which 
they  seem  to  contend  for  here,  of  changing  the  freight  and  pas- 
senger rates  fixed  by  the  Commission  whenever  the  exigencies  of 
the  business  of  the  companies  require  such  action,  but  its  purpose 
is  to  require  the  railroads  to  present  their  new  schedules  of  rates 
to  the  Corporation  Commission  for  approval  before  such  advance 
in  rates  is  made.  Counsel  for  the  Corporation  Commissicm  say 
in  their  brief  that  the  only  effect  of  order  No.  982  is  merely  to 
admonish  the  appellants  not  to  violate  the  existing  rules  and 
schedules  of  rates  formerly  promulgated  by  the  C<Hnmission. 
The  order,  they  say,  does  not  require  the  appellants  to  do  any- 
thing which  would  injure  them ;  they  are  not  required  to  do  any- 
thing which  would  cast  a  burden  upon  them ;  they  are  simply  ad- 
monished not  to  violate  the  law ;  so  much  and  no  more.  There- 
fore the  appellants  have  nothing  whatever  of  which  to  complain, 
or  upon  which  to  base  a  valid  complaint 

We  arc  lirposed  to  agree  with  this  view  of  the  matter.    Even 
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if  the  railroads  of  the  state  have  the  right  contended  for,  to 
change  the  intrastate  rates  fixed  by  the  Corporation  Commission, 
a  rule  requiring  them  to  submit  such  schedule  to  the  Corporation 
Conmaission  for  approval  before  they  become  effective  would  not 
be  unreasonable  in  view  of  the  broad  regulatory  power  and  au- 
thority conferred  upon  the  Corporation  Commission  by  the  Con- 
stitution and  statutes  of  the  state.  And  in  the  very  nature  of 
things  it  is  diflBcult  to  conceive  why  any  extrinsic  evidence  is 
necessary  to  support  such  an  order,  or  how  any  extrinsic  evi- 
dence could  be  procured  which  would  render  the  necessity  or  rea- 
sonableness of  such  an  order  more  apparent  than  the  mere  state- 
ment of  conditions  contained  in  the  record  before  us,  the  existence 
of  which  the  Conamission  and  court  take  notice.  Of  course,  this 
and  all  other  general  rules  and  orders  of  a  similar  nature  promul- 
gated by  the  Corporation  Commission,  prior  to  the  taking  over 
of  the  railroads  by  the  Federal  government  as  a  war  measure, 
must  be  administered  in  the  li^t  of  these  changed  conditions. 
But,  as  we  have  no  doubt  that  at  the  time  the  order  was  entered 
it  was  entirely  valid,  and  that  it  now  invades  no  substantial  right 
of  the  appeUants,  either  state  or  Federal,  it  ought  to  be  aflSrmed, 
leaving  the  scope  of  its  present  operation  to  the  sound  discre- 
tion of  the  Corporation  Conmaission. 

For  the  reasons  stated,  the  order  of  the  Corporatiosi  Conunis- 
aion  is  affirmed. 

All  the  Justices  concur. 


PENNSYLVANIA  SUPROEME  COURT. 

BEN  AVON  BOROUGH  et  al. 

V, 

OHIO  VALLEY  WATEB  COMPANY. 

[No.  17.] 
(—  Pa.  — ,  —  Atl.  — .) 

Appeal  and  review  —  Oanclush^eness  of  —  Findings  of  CommisHons, 
1.  A  rate  order  of  the  Pennsylvania  Commission  cannot  be  re- 
versed merely  because  the  court  differs  from  the  Commission  as  to  the 
▼alue  of  company  lands,  as  to  parallel  lines  of  a  oompetiDg  company, 
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acquired  to  eliminate  competitions,  as  to  whether  a  separate  allowance 
should  be  made  for  going  value,  or  as  to  the  amount  to  be  allowed  for 
interest  during  construction,  where  the  Commission's  decision  as  to 
these  matters  was  based  upon  competent  evidence;  since  the  court  is 
without  po^er  to  substitute  its  judgment  as  to  rates  or  values  for  that 
of  the  Commission. 
Valuation  —  Brokerage. 

2.  Brokerage  should  not  be  included  in  the  fixed  capitalization  of  a 
public  utility  as  the  basis  of  a  permanent  charge  against  the  public. 

[February  25,  1918.] 

Appeal  by  the  Ben  Avon  Borough,  McKees  Kocks  Borough, 
Bellevue  Borough,  Avalon  Borough,  Township  of  Stowe,  West 
View  Borough,  William  B.  Dawson  and  the  Public  Service 
Commission  from  a  decision  of  the  Superior  Court  at  No.  186, 
April  Term  1918,  reversing  an  order  of  the  Public  Service  Com- 
mission fixing  a  schedule  of  rates  to  be  charged  by  the  Ohio  Val- 
ley Water  Company;  reversed  and  order  of  the  Public  Service 
Commission  ordered  reinstated.  For  opinion  of  Commission 
case  see  P.U.E.1917C,  390.  For  opinion  of  Superior  Court 
see  P.U.K.1918A,  161. 

Appearances :  David  L.  Starr,  Albert  G.  Liddell,  James  Mc- 
Laren, and  Leonard  K.  Guiler  for  appellant  boroughs ;  Berne  H. 
Evans,  counsel,  Francis  Shunk  Brown,  Attorney  General,  for  the 
Public  Service  Commission,  appellant ;  William  Watson  Smith 
and  Gordon  &  Smith  for  Ohio  Valley  Water  Company,  appellee. 

Potter,  J.,  delivered  the  opinion  of  the  court : 
This  is  an  appeal  from  the  judgment  of  the  superior  court, 
reversing  an  order  of  the  Public  Service  Commission,  in  which 
it  fixed  a  schedule  of  rates  to  be  charged  by  the  Ohio  Valley 
Water  Company,  based  upon  the  fair  value  of  the  property  of 
the  company  as  ascertained  by  the  Commission.  The  superior 
court  directed  the  Commission  to  reform  its  valuation  in  certain 
definite  particulars,  and  upon  that  valuation  tp  fix  a  schedule  of 
rates  which  would  cover  expenses  and  depreciation,  and  would 
yield  a  return  found  by  the  Commission  to  be  fair.  AHeging 
that  the  effect  of  the  decree  of  the  superior  court  was  merely  to 
substitute  its  opinion  as  to  the  value  of  certain  items  of  property 
for  that  of  the  Commission,  and  that  it  left  to  the  Commission 
no  duty  other  than  that  of  making  the  computations  as  directed, 
P.U.R.1918D. 
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the  Commission  and  the  parties  complainant  before  it  hare  taken 
this  appeal. 

The  authority  of  the  superior  court  to  review  the  findings  of 
the  Commission  is  found  in  the  Act  of  July  26,  1913,  P.  L. 
1374,  as  amended  by  the  Act  of  July  3,  1915,  P.  L.  779,  which 
provides  that  appeals  shall  be  taken  to  the  superior  court,  in- 
stead of  to  the  court  of  common  pleas  of  Dauphin  coimty.  In 
the  Act  of  1913,  P.  L.  1427,  it  is  provided,  irUer  (did,  as  follows : 

"Section  22.  At  the  hearing  of  the  appeal  the  said  court  shall, 
upon  the  record  certified  to  it  by  the  Commission,  determine 
whether  or  not  the  order  appealed  from  is  reasonable  and  in  con- 
formity with  law. 

'^Section  23.  In  all  such  cases  the  orders  of  the  Coromission 
shall  be  prima  facie  evidence  of  the  reasonableness  thereof,  and 
the  burden  of  proving  the  contrary  shall  be  upon  the  appellant 
or  appellants ;  and  the  notes  of  testimony  taken  before  ike  Com- 
mission or  any  of  the  members  thereof,  duly  certified  under  its 
seal,  and  filed  as  aforesaid  as  a  part  of  the  record,  shall  be  con- 
sidered by  the  court  as  the  testimony  in  the  case. 

"Section  24.  If  the  court  shall,  upon  the  record,  find  that  the 
order  appealed  from  is  reasonable  and  in  conformity  with  law, 
it  shall  enter  a  decree  dismissing  the  appeal  and  affirming  the 
order  of  the  Commission.  If  the  court  shall,  upon  the  record, 
find  that  the  order  appealed  from  is  unreasonable  or  based  upon 
incompetent  evidence  materially  affecting  the  determination  or 
order  of  the  Commission,  or  is  otherwise  not  in  conformity  with 
law,  it  may  enter  a  final  decree  reversing  the  order  of  the  Com- 
mission, or,  in  its  discretion,  it  may  remand  the  record  to  the 
Commission,  with  directions  to  reconsider  the  matter  arid  make 
such  order  as  shall  be  reasonable  and  in  conformity  with  law. 
In  case  the  said  court  shall  reverse  an  order  of  the  Commission 
dismissing  a  complaint,  after  an  investigation  and  hearing  there- 
on before  the  Commission,  it  shall  remand  the  record  and  pro- 
ceedings to  the  Commission  with  directions  to  reinstate  the  com- 
plaint, proceed  to  another  hearing  and  investigation,  and  make 
such  order  as  shall  be  reasonable  and  in  conformity  with  law.  In 
making  any  final  decree  on  any  appeal  the  court  shall  have  fuU 
power  to  dispose  of  all  costs.^' 

In  the  case  of  Mt.  Union  v.  Mt.  Fnion  Water  Co.  63  Pa, 
P.U.R.1918D. 
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Super.  Ct.  837,  the  superior  court  defined  its  functions  in  deal- 
ing with  appeals  from  the  order  of  the  Public  Service  Commis- 
sion. It  there  said  (p.  341)  :  "By  the  Act  of  1915  the  legisla- 
ture saw  fit  to  amend  certain  sections  of  the  Act  of  1913  so  as, 
inter  alia,  to  make  the  appeal  allowed  by  the  last-named  act  to 
this  court  instead  of  the  court  of  ccmunon  pleas  of  Dauphin  coun- 
ty. Section  22  of  the  Act  of  1913,  just  quoted,  was  neither 
amended  nor  repealed.  It  still  measures  the  scope  and  purpose 
of  our  revisory  powers,  so  far  as  conferred  by  this  act,  as  it  did 
those  of  the  court  of  Dauphin  county.  There  is  nothing  in  the 
Act  of  1915  to  warrant  the  conclusion  that  the  legislature  in- 
tended to  make  the  superior  court  a  second  administrative  com- 
mission. The  statute  neither  requires  nor  authorizes  this  court 
to  fix  and  determine  for  itself  the  rate,  charge,  etc.,  that  a  public 
service  company  may  exact.  Our  function  is,  as  the  statute  de- 
clares, but  to  decide  whether  or  not  the  appellant  has  discharged 
the  burden  cast  on  him  by  the  legislature.  Or,  in  the  words  of  the 
act,  our  inquiry  therefore  must  be,  Was  the  order  appealed  from, 
as  shown  by  the  record  certified  to  us  by  the  Commission,  'rea- 
sonable and  in  conformity  with  law  V  "  And  in  Baltimore  &  O. 
E.  Co.  V.  Public  Service  Commission,  66  Pa.  Super.  Ct  403,  the 
superior  court  again  said  (p.  412):  "Establishing  a  schedule 
of  the  rates  or  tolls  that  a  public  service  company  may  lawfully 
demand  is  one  of  the  most  complicated  and  important  of  all  of 
the  many  important  tasks  imposed  by  the  legislature  on  the  Pub- 
lic Service  Commission.  The  proper  determination  of  such  ques- 
tions necessarily  involves  the  consideration  of  many  matters  and 
thingp  far  removed  from  the  atmosphere  of  an  appellate  court 
of  law.^' 

This  concise  interpretation  of  our  statute,  defining  the  func- 
tion of  the  court  in  dealing  with  appeals  from  the  orders  of  the 
Public  Service  Commission,  is  in  accord  with  the  general  prin- 
ciple announced  in  the  decisions  of  the  Supreme  Court  of  the 
United  States  dealing  with  appeals  from  the  orders  of  the  Inter- 
state Commerce  Commission,  and  it  is  also  in  harmony  with  the 
decisions  of  the  supreme  courts  of  various  states,  dealing  with 
appeals  from  the  orders  of  Public  Service  Commissions.  ThuB 
in  Interstate  Commerce  Commission  v.  Illinois  C.  K.  Co.  215  U. 
S.  452,  470,  54  L.  ed.  280,  287,  30  Sup.  Ct.  Rep.  155,  the  Su- 
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preme  Conrt  of  the  United  States  pointed  out  that  the  court  may 
not,  "under  the  guise  of  exerting  judicial  power,  usurp  merely 
administrative  functions  by  setting  aside  a  lawful  administrative 
order  upon  our  conception  as  to  whether  the  administrative  power 
has  been  wisely  exercised.  Power  to  make  the  order,  and  not  the 
mere  expediency  or  wisdom  of  having  made  it,  is  the  question.'^ 
And  in  Interstate  Commerce  Commission  v.  Union  P.  R.  Co.  222 
U.  S.  541,  56  L.  ed.  308,  32  Sup.  Ct.  Eep.  108,  the  same  court 
said  (p.  547) :  "There  has  been  no  attempt  to  make  an  ex- 
haustive statement  of  the  principles  involved,  but,  in  cases  thus 
far  decided,  it  has  been  settled  that  the  orders  of  the  Commis- 
sion are  final  unless  (1)  beyond  the  power  which  it  could  con- 
stitutionally exercise;  or  (2)  beyond  its  statutory  power;  or 
(3)  based  upon  a  mistake  of  law.  But  questions  of  fact  may  be 
involved  in  the  determination  of  questions  of  law,  so  that  an 
order,  r^ular  on  its  fece,  may  be  set  aside  if  it  appears  that  (4) 
the  rate  is  so  low  as  to  be  confiscatory  and  in  violation  of  the 
constitutional  prohibition  against  taking  property  without  due 
process  of  law;  or  (5)  if  the  Commission  acted  so  arbitrarily  and 
unjustly  as  to  fix  rates  contrary  to  evidence,  or  without  evidence 
to  support  it;  or  (6)  if  the  authority  therein  involved  has  been 
exercised  in  such  an  unreasonable  manner  as  to  cause  it  to  be 
within  the  elementary  rule  that  the  substance,  and  not  ihe 
shadow,  determines  the  validity  of  the  exercise  of  the  power. 
[Citing  cases.]  In  determining  these  mixed  questions  of  law 
and  fact,  the  court  confines  itself  to  the  ultimate  question  as  to 
whether  the  Commission  acted  within  its  power.  It  will  not 
consider  the  expediency  or  wisdom  of  the  order,  or  whether,  on 
like  testimony,  it  would  have  made  a  similar  ruling.  ^The  find* 
ings  of  the  Commission  are  made  by  law  prima  facie  true,  and 
this  court  has  ascribed  to  them  the  strength  due  to  the  judgments 
of  a  tribunal  appointed  by  law  and  informed  by  experience.' 
Illinois  C.  R.  Co.  v.  Interstate  Commerce  Commission,  206  U.  S. 
441,  51  L.  ed.  1128,  27  Sup.  Ct.  Rep.  700.  Its  conclusion,  of 
course,  is  subject  to  review,  but  when  supported  by  evidence  is 
accepted  as  final;  not  that  its  decision,  involving  as  it  does  so 
many  and  such  vast  public  interests,  can  be  supported  by  a  mere 
scintilla  of  proof — ^but  the  courts  will  not  examine  the  facts 

further  than  to  determine  whether  there  was  substantial  evidence 
P.U.R.1918D. 


Digitized  by 


Google 


54  PENNSYLVANIA  SUPREME  CX)URT. 

to  sustain  the  order."  The  supreme  court  of  Minnesota,  dealing 
with  the  same  question,  in  State  v.  Great  Northern  R.  Co.  130 
Minn.  57,  P.U.R.1915D,  467,  153  K.  W.  247,  tersely  said 
(p.  59)  :  "The  principles  on  which  the  court  acts  in  determining 
whether  or  not  an  order  of  the  Commission  is  reasonable,  have 
been  the  subject  of  much  controversy,  but  the  law  upon  that  sub- 
ject is  now  pretty  well  settled.  Lhe  legislature  never  intended 
that  the  court  should  put  itself  in  the  place  of  the  Commission 
and  try  the  matter  anew  as  an  administrative  body,  substituting 
its  findings  for  those  of  the  Commission.  .  .  .  The  courts 
must  not  usurp  legislative  or  administrative  functions  by  setting 
aside  a  legislative  or  administrative  order  on  their  own  concep- 
tion of  its  wisdom.'' 

One  of  the  latest  decisions  in  which  was  considered  the  ques- 
tion of  the  proper  exercise  of  jurisdiction  by  an  appellate  court, 
in  a  case  similar  to  the  present,  is  that  of  People  ex  rel.  Xew 
York  &  Q.  Gas  Co.  v.  McCall,  219  N.  Y.  84,  P.U.R.1917A,  553, 
118  N.  E.  795,  Ann.  Cas.  1916E,  1042.  It  was  there  said 
(p.  87) :  "The  court  has  no  power  to  substitute  its  own  judg- 
ment of  what  is  reasonable  in  place  of  the  determination  of  the 
Public  Service  Commission,  and  it  can  only  annul  the  order  of 
the  Commission  for  the  violation  of  some  rule  of  law.  The  Pub- 
lic Service  Commissions  were  created  by  the  legislature  to  per- 
form very  important  fimctions  in  the  community;  namely,  to 
r^ulate  the  great  public  service  corporations  of  the  state  in  the 
conduct  of  their  business  and  compel  those  corporations  ade- 
quately to  discharge  their  duties  to  the  public,  and  not  to  exact 
therefor  excessive  charges.  It  was  assumed  perhaps  by  the  legis- 
lature that  the  members  of  the  Public  Service  Commissions 
would  acquire  special  knowledge  of  the  matters  intrusted  to 
them,  by  experience  and  study,  and  that  when  the  plan  of  their 
creation  was  fully  developed  they  would  prove  efficient  instru- 
mentalities for  dealing  with  the  complex  problems  presented  by 
the  activities  of  these  great  corporations.  It  was  not  intended 
that  the  courts  should  interfere  with  the  Commissions  or  review 
their  determinations  further  than  is  necessary  to  keep  them  with- 
in the  law  and  protect  the  constitutional  rights  of  the  corpora- 
tions over  which  they  were  given  control. 

In  that  case  the  gas  company  contended  that  the  effect  of  the 
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decision  would  be  to  require  an  expenditure  of  money,  upon 
which  the  prospective  earnings  would  not  provide  an  adequate 
return,  and  that  the  company  would  thereby  be  deprived  of  prop- 
erty without  due  process  of  law,  and  upon  that  ground  the  gas 
company  appealed  to  the  Supreme  Court  of  the  United  States. 
That  court  held  ([U.  S.  Adv.  Ops.  1917-18,  p.  80]  245  U.  S- 
345,  62  L.  ed.  — ,  P.U.K.1918A,  792,  38  Sup.  Ct.  Rep.  122) 
that  no  Federal  constitutional  right  had  been  denied  to  the  gas 
company,  and  said  that  the  definition  of  the  power  of  the  state 
court  to  review  the  decision  of  the  Public  Service  Commission 
differed  %ut  slightly,  if  at  all,  from  the  definition  by  this  court 
of  its  own  power  to  review  the  decisions  of  similar  administra- 
tive bodies."  And,  in  concluding  the  opinion,  it  was  further 
said  (245  IT.  S.  351)  :  ^^These  administrative  commissions,  with 
large  powers,  were  called  into  existence,  with  an  organization 
and  with  duties  which  peculiarly  fit  them  for  dealing  with 
problems  such  as  this  case  presents,  and  we  agree  with  the  court 
of  appeals  of  New  York,  in  concluding  that  the  action  of  the 
Commission  complained  of  was  not  arbitrary  or  capricious,  but 
was  based  on  very  substantial  evidence,  and  therefore  that,  even 
if  the  courts  differed  with  the  Commission  as  to  the  expediency 
or  wisdom  of  the  order,  they  are  without  authority  to  substitute 
for  its  judgment  their  views  of  what  may  be  reasonable  or  wise." 

It  is  therefore  to  be  regarded  as  a  settled  principle  that,  under 
such  legislation  as  that  with  which  we  are  here  dealing,  in  an 
appeal  from  an  order  of  the  Public  Service  Commission,  the  in- 
quiry by  the  court  is  not,  whether  the  order  is  such  as  the  court 
would  have  made  in  the  exercise  of  the  administrative  functions, 
but  whether  the  order  was  a  reasonable  exercise  of  the  discretion 
conferred  upon  the  Commission  by  the  statute.  In  other  words, 
the  court  is  not  to  substitute  its  judgment  as  to  rates  or  values 
for  that  of  the  Commission. 

[1,  2]  In  the  present  case,  the  appellants  contend  that  the 
action  of  the  superior  court  in  reversing  the  order  of  the  Com- 
mission was  in  effect  merely  the  substitution  of  its  judgment  as 
to  values  for  that  of  the  Commission.  Taking  up  the  considera- 
tion of  that  contention,  we  find  from  the  record  that,  in  1904, 
the  Ohio  Valley  Water  Company  purchased  the  property  and 
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Fleming  Park  Water  Companies.  In  May,  1913,  the  Ohio  Val- 
ley Water  Company  also  purchased  a  controlling  interest  in  the 
capital  stock  of  the  Monongahela  Water  Company,  and  later  ac-  ' 
quired  the  property  of  that  company.  On  December  30,  1913, 
the  Ohio  Valley  Water  Company  adopted  a  schedule  of  rates  for 
the  supply  of  water  within  the  district  it  served,  and  filed  the 
schedule  with  the  Public  Service  Commission.  In  December, 
1914,  complaints  were  filed  with  the  Commission  on  behalf  of 
the  boroughs  of  Ben  Avon,  McKees  Rocks,  Bellevue,  Avalon,  and 
West  View,  and  by  the  authorities  of  Stowe  township,  and  by 
W.  B.  Dawson  as  an  individual,  alleging  that  the  rates  of  the 
Ohio  Valley  Water  Company  were  unreasonable,  excessive,  and 
unjust.  These  complaints  were  consolidated,  and  public  hear- 
ings held  thereon,  by  the  Public  Service  Commission,  and,  after 
careful  investigation  and  full  consideration,  the  Commission,  on 
February  12,  1917,  filed  its  report  containing  its  findings  of  fact 
and  conclusions  thereon,  with  a  finding  as  to  the  fair  value  of 
the  property  of  the  water  company  as  used  and  useful  in  the 
public  service;  and  the  Commission  thereupon  issued  an  order 
fixing  a  rate  schedule,  which,  in  its  judgment,  would  yield  to  the 
respondent  a  just  and  reasonable  return  upon  the  fair  valuation 
of  its  property.  From  this  report  and  order,  the  Ohio  Valley 
Water  Company  appealed  to  the  superior  court,  and  the  Public 
Service  Commission  became  a  party  appellee,  and  the  various 
parties  interested  intervened  as  additional  appellees.  The  ap- 
peal presented  for  determination  the  question  whether  the  order 
appealed  from  was  reasonable  and  in  conformity  with  law,  and 
in  this  inquiry  was  involved  the  question  of  the  fair  value,  for 
rate-making  purposes,  of  the  property  of  the  appellant,  and  the 
amount  of  revenue  which  appellant  was  entitled  to  collect. 

In  its  decision  upon  the  appeal,  the  superior  court  diflFered 
from  the  Commission  as  to  the  proper  valuation  to  be  placed 
upon  several  items  going  to  make  up  the  fair  value  of  the  prop- 
erty of  the  water  company  for  rate-making  purposes.  One  of 
these  items  was  with  respect  to  the  value  of  what  is  known  as 
the  Neville  island  property,  upon  which  the  company  located  its 
pumping  station  and  several  pi  its  wells.  The  location  is  at  the 
head  of  Neville  island  in  the  Ohio  river,  the  property  incltiding 
about  9  acres  in  all,  two  of  which  are  dry  land,  and  7  acres  are 
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wet  land,  largely  sand  bar,  lying  partly  within  and  partly  out- 
side of  the  harbor  lines  established  along  the  Ohio  river,  for  navi- 
gation purposes,  by  the  United  States  government.  On  the  7- 
acre  tract  the  company  located  its  wells,  putting  them  down 
through  the  sand  bar  to  an  underflow  of  pure  water  below  it. 
The  evidence  shows  that  the  land  in  question  was  purchased  by 
the  company  in  1904,  for  the  sum  of  $3,900.  Witnesses  for  com- 
plainants, familiar  with  land  values  in  that  vicinity,  valued  the 
land  for  general  purposes,  and  without  reference  to  its  particu- 
lar use  as  a  site  for  a  pumping  station,  at  various  sums,  averaging 
about  $8,200.  The  Commission,  however,  seems  to  have  assented 
to  the  contention  that  some  special  value  attaches  to  the  location 
as  a  site  for  a  pumping  station,  and  as  a  source  of  water  supply ; 
and  for  rate-making  purposes  it  estimated  the  reproduction  cost 
of  the  Neville  island  property  at  Jhe  sum  of  $48,800.  The  supe- 
rior court  differed  from  the  Commission  as  to  this  estimate  of 
value,  and  directed  the  Commission  to  increase  the  amount,  in- 
timating that  it  should  be  fijced  at  a  sum  not  less  than  $100,000. 
The  action  of  the  court  was  evidently  based  upon  an  acceptance 
of  the  contention  of  the  company  that  the  water  furnished  by  it 
was  the  ordinary  water  of  the  Ohio  river,  but  purified  by  being 
filtered  through  the  sand  bar  upon  which  the  wells  were  located ; 
and  that  the  sand  bar  was,  therefore,  of  special  and  peculiar 
value  as  a  means  of  producing  filtered  water,  not  readily  obtain- 
able in  that  vicinity,  except  through  the  use  of  the  sand  bar. 
There  was  much  evidence  of  high  character,  however,  before  the 
Commission,  tending  to  show  that  the  theory  upon  which  this 
contention  was  founded  was  not  correct;  and  that  the  water  in 
the  wells  did  not  come  from  the  ordinary  channel  of  the  river, 
but  that  its  source  was  an  underground  stream,  flowing  through 
a  bed  of  sand  and  gravel  beneath  the  bed  of  the  overchannel  of 
the  Ohio  river,  and  that  this  stream  could  be  reached  in  that 
vicinity  by  putting  down  wells  at  any  point  on  Neville  island, 
which  would  tap  the  underground  flow  as  effectively  as  did  the 
wells  which  the  plaintiff  company  located  on  the  sand  bar  at 
the  head  of  the  island.  Mr.  Hice,  the  state  geologist  of  Penn- 
sylvania, gave  testimony  tending  to  show  that,  as  a  result  of 
glacial  action  in  the  Ohio  valley,  the  rock  floor  of  the  river  bed 
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more  in  depth,  through  which  there  is  a  true  underground  stream, 
of  slow  but  continuous  flow,  and  from  which  large  quantities  of 
water  of  excellent  quality  can  be  obtained.  He  said  that  gener- 
ally this  water  is  under  some  pressure,  and  that,  as  a  rule,  wells 
driven  down  to  this  lower  water  will  flow,  sometimes  having  a 
head  of  several  feet  above  the  ordinary  river  stage.  He  gave  the 
origin  of  this  underground  flow  as  being  in  part  from  seepage 
from  the  rocks  at  the  sides,  and  in  part  from  the  upper  portions 
of  the  streams  at  various  places.  He  testified  that  the  flow  in  the 
overchannel  of  the  river  carries  silt  and  fine  mud,  part  of  which 
is  deposited  on  the  bottom,  making  it  almost  impervious ;  so  that 
from  the  overchannel  the  penetration  of  water  into  the  imder- 
lying  gravel  is  very  slow.  In  the  opinion  of  the  witness,  wells 
located  on  Neville  island  would  reach  the  underground  stream 
as  readily  as  if  they  were  located  in  the  river,  and,  in  so  far  as 
obtaining  a  supply  of  pure  water  was  concerned,  no  advantage 
was  obtained  by  drilling  wells  through  the  sand  bar  at  the  head 
of  the  island,  over  those  drilled  upon  other  parts  of  the  island. 
Mr.  Hice  further  said  that  the  conditions  at  Neville  island  in 
this  respect  were  essentially  the  same  as  those  which  prevailed 
along  the  Ohio  river  from  East  Liverpool,  Ohio,  up,  and  he  men- 
tioned a  number  of  towns  on  the  river,  where  the  water  supply 
was  obtained  by  wells  from  the  same  underground  source.  The 
place  at  which  this  underground  or  under-river  supply  of  water 
was  first  utilized,  within  the  knowledge  of  the  witness,  was  at 
the  old  town  of  Economy,  now  the  site  of  the  town  of  Ambridgc. 
This  testimony  of  the  state  geologist  was  followed  by  that  of  Mr. 
Leaf,  an  engineer,  who  had  actually  constructed  eight  or  nine 
water  plants  for  Ohio  river  towns,  drawing  their  water  supply 
from  this  same  underflow.  Other  practical  men,  speaking  from 
experience,  testified  that  water  of  the  same  quality  as  that  fur- 
nished by  the  Ohio  Valley  Water  Company  could  be  obtained  at 
other  points  on  Neville  island,  and  in  the  vicinity  of  the  plant 
of  the  Ohio  Valley  Water  Company.  If  the  Commission  cred- 
ited the  testimony  of  this  nature  which  was  presented  it  would 
beyond  question  have  been  warranted  in  finding  from  the  evi- 
dence, that  the  sand  bar  upon  which  the  water  company  located 
its  wells  had  no  special  value  as  a  source  of  water  supply  over 
other  land  in  the  vicinity. 
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We  think  the  superior  court  also  erred  when,  in  estimating 
the  value  of  the  property,  it  refused  to  take  into  consideration  the 
fact,  sho\vn  by  the  evidence  before  the  Commission,  that  a  con- 
siderable part  of  the  land  occupied  by  the  company  at  that  point 
lay  in  the  river  outside  of  and  below  the  harbor  lines,  so  that 
the  company  had  no  absolute  title  to  that  portion  of  the  prop- 
erty. Its  absolute  title  ceased  at  high-water  mark.  It  had  mere- 
ly a  qualified  right  to  the  use  of  the  land  between  high  and  low 
water  mark,  and  its  occupancy  of  that  portion  of  the  property, 
which  lay  below  high-water  mark,  in  a  navigable  river,  was  de- 
pendent upon  the  grace  of  the  government,  and  such  favor  could 
not  justly  or  properly  be  made  a  basis  for  capitalization,  as 
against  the  public.  The  Commission  had  before  it  testimony  as 
to  the  actual  cost  of  the  Neville  island  property ;  and,  as  we  have 
pointed  out,  there  was  ample  evidence  which,  if  credited  by  it, 
tended  to  show  that  a  supply  of  similar  water  could  be  obtained 
by  putting  down  wells  at  almost  any  point  within  a  considerable 
area  of  other  property  in  the  vicinity.  There  was  much  more 
testimony  which  the  Commission  took  into  consideration,  in 
fixing  the  fair  value  of  that  portion  of  the  property  for  rate- 
making  purposes,  and  it  does  not  appear  that  any  element  prop- 
erly entering  into  the  value  of  the  Neville  island  property  was 
overlooked  by  the  Commission,  or  that  its  finding  in  this  respect 
was  unreasonable  or  was  based  on  incompetent  evidence,  and  we 
can  see  no  sound  reason  for  interfering  with  its  judgment  in  this 
respect. 

Another  item  in  which  the  judgment  of  the  superior  court 
differed  from  that  of  the  Commission  was  as  to  the  value  of  cer- 
tain parallel  lines  of  the  Monongahela  Water  Company,  a  com- 
peting  company,  which  was  purchased  by  the  Ohio  Valley  Water 
Company.  After  considering  much  testimony,  the  Commission 
decided  that  these  parallel  lines  were  useful  in  the  public  service 
only  to  the  extent  of  one  third  of  their  capacity,  and,  therefore, 
it  allowed  one  third  of  the  engineer's  estimates  of  the  reproduc- 
tion cost  new  of  these  lines.  The  superior  court  directed  the 
Commission  to  allow  the  entire  reproduction  cost  new.  The 
extent  to  which  these  lines  were  useful  for  the  public  service, 
and  the  value  of  the  lines,  were  clearly  questions  of  fact  which 
were  peculiarly  within  the  jurisdiction  of  the  Commission  to 
P.U.R.1918D. 
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determine.  The  testimony  shows  that  the  purchase  of  these  lines 
was  made  for  the  purpose  of  getting  rid  of  business  competition, 
rather  than  to  increase  the  service  capacity  of  the  purchaser. 
The  determination  of  what  was  necessary,  and  what  was  over- 
development under  the  circumstances,  was  clearly  within  the 
proper  function  of  the  Commission ;  and  where,  as  here,  the  find- 
ing is  sustained  by  competent  evidence,  and  no  abuse  of  discre- 
tion is  shown,  the  finding  should  not  be  disturbed  by  the  court 
on  review. 

Another  question  as  to  which  the  superior  court  differed  irom 
the  judgment  of  the  Commission  was  as  to  the  method  of  making 
aUowance  for  what  ia  known  as  "going-concern  value."  The  su- 
perior court  held  that  this  value  should  have  been  estimated  as  a 
separate  item,  and  that  the  lowest  amount  named  by  the  wit- 
nesses for  the  company  would  not  be  excessive  for  this  item.  One 
of  the  witnesses  estimated  the  "going  value''  in  a  lump  sum  of 
$225,000,  and  another  placed  it  at  $185,000.  Neither  of  them 
gave  any  convincing  reason  for  naming  these  particular  amounts. 
Mr.  Chester,  one  of  the  witnesses  for  the  company,  defined 
"going  valutf'  as  the  difference  between  what  he  termed  the  bare 
bones  of  the  plant  and  those  bones  as  developed  into  a  prosperous 
and  growing  business.  In  other  words,  he  regarded  it  as  the  cost 
of  attaching  the  business  to  the  plant  The  record  shows,  how- 
ever, that  in  making  its  estimate  the  Commission  in  no  sense 
confined  itself  to  the  bare  bones  of  the  plant  On  the  contrary, 
it  took  it  as  fully  clothed  with  all  the  attributes  of  an  established 
business.  In  arriving  at  its  estimate  of  the  value  of  the  prop- 
erty, the  Commission  considered  it  as  a  going,  operating  concern, 
rendering  successful  service  to  the  community,  and  being  well 
patronized.  It  foimd  that  the  properties  cost  $841,343,  which, 
after  deducting  accrued  depreciation,  gave  a  present  value  by 
this  method  of  $783,194,  and  upon  this  the  Commission  placed 
a  fair  value  for  rate-making  purposes  of  $924,744,  or  an  increase 
of  $141,550  over  what  it  found  to  be  the  present  actual  value. 
In  arriving  at  this  last  figure  the  Commission  took  into  consid- 
eration the  conditions  existing  at  the  time  the  company  was 
started,  as  well  as  at  the  present  time,  noting  the  difference  in 
population,  cost  of  materials,  etc.    It  endeavored  to  arrive  at  an 

amount  which,  under  all  the  circumstances,  was  a  fair  basis  for 
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determining  the  reasonableness  of  the  rates  charged.  No  definite 
amount  was  pnt  down  as  representing  "going  cost,"  but  that  ele- 
ment was  taken  into  consideration  in  arriving  at  the  fair  value. 
The  mere  physical  value  of  such  a  plant,  considered  apart  from 
the  fact  that  it  is  a  going  concern,  would  be  only  its  scrap  value. 
So  that  when  a  proper  allowance  is  made  for  the  value  of  the 
physical  property  from  an  investment  standpoint,  with  the  busi- 
ness attached,  the  going-concern  value  is  necessarily  included 
within  that  estimate.  This  question  of  an  allowance  for  going 
value  has  nowhere  been  more  carefully  dealt  with  than  by  the 
Wisconsin  Commission.  The  supreme  court  of  Wisconsin  in 
Appleton  Waterworks  Co.  v.  Railroad  Commission,  154  Wis. 
121,  47  L.E.A.(N.S.)  770,  142  N.  W,  476,  Ann.  Cas.  1915B, 
1160,  said  (p.  148) :  "The  fundamental  difficulty  with  the  at- 
tempt to  set  a  definite  sum  as  the  measure  of  going  value  is 
that  it  is  an  attempt  to  divide  a  thing  which  is  in  its  nature  prac- 
tically indivisible.  The  value  of  the  plant  and  business  is  an 
indivisible  gross  amount.  It  is  not  obtained  by  adding  up  a 
number  of  separate  items,  but  by  taking  a  comprehensive  view 
of  each  and  all  of  the  elements  of  property,  tangible  and  intangi- 
ble, including  property  rights,  and  considering  them  all  not  as 
a  separate  thing,  but  as  inseparable  parts  of  one  harmonious  en- 
tity and  exercising  the  judgment  as  to  the  value  of  that  entity. 
In  this  way  the  going  value  goes  into  the  final  result,  but  it  would 
be  difficult  for  even  an  expert  to  say  how  many  dollars  of  the 
result  represent  it"  Our  own  case  of  Turtle  Creek  v.  Pennsyl- 
vania Water  Co.  243  Pa,  401,  90  Atl.  194,  is  authority  for  the 
proposition  that  in  a  rate  case  it  is  not  necessary  to  fix  a  separate 
and  distinct  sum  for  going  value.  It  was  there  said  (p.  418)  : 
"As  to  the  items  of  'going  value,'  interest  during  the  period  of 
construction,  and  the  cost  of  repairing  the  streets,  which  appel- 
lant contends  were  not  allowed,  or  at  least  that  there  were  no 
distinct  findings  as  to  these  items,  we  agree  that  these  were  ele- 
ments to  be  considered  in  arriving  at  a  just  valuatibn  of  the  prop- 
erties, but  we  cannot  agree  that  it  was  the  duty  of  the  court  to 
set  out  in  its  findings  each  separate  item  of  value  and  make  the 
sum  total  of  the  separate  items  the  final  conclusion  of  the  court 
as  to  the  valuation  of  the  entire  plant.     In  the  qpinion  of  the 

court  in  banc  on  the  exceptions  to  findings  of  fact  and  conclu- 
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sions  of  law,  it  is  stated  that  these  items  were  not  eliminated  by 
the  trial  jndge  in  fixing  the  valuation,  but  that  they  were  given 
due  consideration.  It  is  further  stated  that  the  trial  judge  did 
consider  'going  value'  as  an  element  in  fixing  the  value  of  the 
plant  as  a  whole." 

No  claim  is  made  by  the  company  for  defended  dividends,  to 
which  the  stockholders  were  reasonably  entitled.  In  fact  it  does 
QOt  appear  from  the  record  that  any  money  was  put  into  the  busi- 
ness by  the  stockholders.  The  record  seems  to  indicate  that  all 
the  property  now  owned  by  the  company  has  been  procured  by 
the  issue  of  bonds,  or  from  income  derived  from  operation.  We 
do  not  find  from  the  record  that  the  Conamission,  in  estimating 
the  fair  value  of  the  property,  failed  to  take  into  consideration  the 
element  of  value  arising  from  the  fact  that  the  plant  of  the  com- 
pany is  that  of  a  going  concern,  with  an  established  business. 

In  fixing  the  amount  to  be  allowed  for  interest  during  the 
period  of  construction  of  the  plant,  the  Commission  had  before 
it  testimony  as  to  the  original  cost  of  this  item,  and  as  to  the 
amount  which  would  be  required  in  cases  of  reproduction.  From 
the  evidence  before  it,  the  Commission  concluded  that  an  allow- 
ance of  interest  for  a  period  of  one  and  one-half  years  would  be 
sufficient.  This  was  a  matter  of  judgment  to  be  exercised  upon 
consideration  of  the  facts.  The  plant  was  built  to  serve  a  num- 
ber of  communities,  and  would  naturally  be  ready  for  use  in 
part,  at  different  periods  of  time.  Under  proper  management 
the  plant  would  be  earning  money  on  some  of  its  divisions  long 
before  they  were  all  entirely  completed.  We  cannot  say  that 
the  conclusion  reached  by  the  Commission  in  this  respect  was 
unreasonable,  or  that  it  was  not  in  conformity  with  law. 

The  same  thing  may  be  said  as  to  the  action  of  the  Commission 

with  respect  to  brokerage.    No  allowance  was  made  for  that  item 

of  expense,  for  the  reason  that  there  was  no  evidence  that  the 

company  ever  paid  any  brokerage.     The  bonds  issued  by  the 

company  went  out  in  great  part,  directly  in  exchange  for  various 

properties  as  they  were  taken  over,  and,  as  the  Commission  has 

found,  were  issued  in  excess  of  the  real  value  of  the  properties 

taken  over.     A  very  wholesome  provision  of  the  present  law 

places  the  issue  of  securities  by  a  public  service  company  under 

the  supervision  of  the  Commission,  and  requires  its  certificate 
P.U.R.1918D. 


Digitized  by 


Google 


BEN  AVON  V.  OHIO  VALLEY  WATER  CO.  63 

of  valuation.  In  the  present  case,  the  company  makes  no  claim 
that  it  ever  actually  paid  any  brokerage  for  the  sale  of  its  bonds, 
and,  if  it  had,  such  an  item  should  properly  be  considered  in  con- 
nection with  the  interest  charged,  and  should  not  be  included  in 
the  fbced  capitalization  of  the  company  as  the  basis  of  a  per- 
manent charge  against  the  public. 

The  ascertainment  of  the  fair  value  of  the  prc^erty  for  rate-  ^ 
making  purposes  is  not  a  matter  of  formulas,  but  it  is  a  matter 
which  calls  for  the  exercise  of  a  sound  and  reasonable  judgment 
upon  a  proper  consideration  of  all  relevant  facts.  The  Commis- 
sion is  not  bound  to  adopt  any  one  method  to  the  exclusion  of  all 
others.  It  may  take  into  consideration  various  methods,  and  use 
its  judgment  as  to  the  extent  to  which  either  shall  be  employed. 
The  original  cost  of  the  property  is  not  to  be  taken  as  controlling, 
for  there  may  have  been  extravagance  in  purchasing,  or  bad 
management;  and,  on  the  other  hand,  there  may  have  been  an 
actual  increase  in  values  since  the  original  purchase  or  construc- 
tion. Then  again  the  reproduction  cost  less  depreciation  may  not 
give  the  present  fair  value  of  an  old  property,  for  it  may  not  now 
be  desirable  to  reproduce  the  old  type  of  plant.  Improved 
machinery  and  better  methods  of  operation  may  have  come  into 
vogue,  which  would  make  it  true  economy  to  relegate  miwh  of 
the  physical  structure  of  an  old  plant  to  the  scrap  heap.  Much 
must  be  left  to  the  sound  discretion  of  the  appraising  body,  the 
tribunal  appointed  by  law  and  informed  by  experience,  for  the 
discharge  of  these  delicate  and  complex  duties. 

A  careful  examination  of  the  voluminous  record  in  this  case 
has  led  us  to  the  conclusion  that  in  the  items  wherein  the  superior 
court  differed  from  the  Commission  upon  the  question  of  values, 
there  was  merely  the  substitution  of  its  judgment  for  that  of  the 
Commission,  in  determining  that  the  order  of  the  latter  was  un- 
reasonable. 

The  order  of  the  superior  court  is,  therefore,  reversed,  and 
the  order  of  the  Public  Service  Commission  is  reinstated;  the 
costs  in  the  superior  court  and  in  this  court  to  be  paid  by  the  Ohio 
Valley  Water  Company. 

Note. — ^In  an  appeal  by  Ben  Avon  v.  Ohio  Valley  Water  Co.  (Np. 
18,  October  Term,  1918)  —  Pa.  — ,  —  Atl.  — ,  assignments  th^t 
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the  superior  court  erred  in  directing  that  the  schedule  of  rates  filed 
by  the  company  on  January  1,  1914  (December  30,  1913),  should 
be  continued  in  force  until  the  final  determination  of  the  case  by 
the  Public  Service  Commission,  and  that  the  court  erred  in  not  sus- 
taining an  assignment  of  error  to  the  report  and  order  of  the 
Commission  in  holding  that  for  service  rendered  from  January  1, 
1914  to  April  1,  1917,  the  water  company  was  to  be  paid  in  accord- 
ance with  the  schedule  filed  by  it  on  December  30,  1913,  were  sus- 
tained. The  court  said  that  the  Commission  could  not  consistently 
give  effect,  for  any  period  of  time,  to  a  schedule  which  it  had  found 
to  be  unjust  and  unreasonable. 


PENNSTIiVANIA  PITBLIO  SERVICE  OCHtfMISSIOlC. 

RE  ERIE  CITY  PASSENGER  RAILWAY  COMPANY  et  al. 
[Municipal  Ck»tract  Docket  No.  848-1918.] 

Service  —  Power  of  municipality  — >  Franchise  provision, 

1.  Provisions  regulating  the  service  and  routing  of  cars  of  a  street 
railway  should  not  be  included  in  a  franchise  ordinance  in  Pennsyl- 
vania, since  these  are  matters  the  Public  Service  Company  Law  has 
placed  under  the  control  of  the  Commission. 

Franchises  —  Payment  for  —  Percentage  of  gross  earnings  —  Taxa^ 
tion, 

2.  A  franchise  should  not  be  made  the  basis  for  raising  revenue  by 
the  imposition  of  a  condition  that  the  company  pay  the  municipality 
3  per  cent  of  its  gross  earnings,  where  the  privilege  granted  is  of  great 
benefit  to  the  city  as  a  whole. 

[March  28,  1918.] 

Application  for  a  declaration  by  the  Commission  of  the  terms 
and  conditions  upon  which  it  will  grant  its  approval  of  a  pro- 
posed franchise  agreement;  conditions  stated. 

By  the  Commission:     The  Erie  City  Passenger  Railway 

Company  and  the  Buffalo  &  Lake  Erie  Traction  Ccwnpany,  by 

its  receiver,  filed  a  petition  asking  for  a  declaration  by  the 

Conmiission  of  the  terms  and  conditions  upon  which  it  would 

grant  its  approval  of  a  certain  contract  between  said  companies 

and  the  city  of  Erie,  which  was  represented  at  and  participated 

in  the  hearing.     The  contract  in  question  is  in  the  form  of  a 

proposed  ordinance,  granting  the  consent  of  the  municipality 

•subject  to  the  conditions  therein  set  forth  to  the  Erie  City 
P.U.R.1918D. 
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Passenger  RaUway  Company,  operated  by  the  Buffalo  &  Lake 
Erie  Traction  Company,  for  the  construction  of  tracks  in  certain 
streets  within  the  city,  and  for  the  removal  of  other  tracks. 
After  the  matter  had  been  presented,  the  Commission  made  an 
investigation  of  the  situation,  and  is  of  the  opinion  that  it  should 
not  grant  its  approval  of  the  proposed  ordinance  in  the  form  in 
which  it  is  drawn. 

The  Commission  will  approve  an  ordinance  granting  to  said 
companies  the  right  to  construct  and  operate  a  double  track  elec- 
tric street  railway  in  Twelfth  street,  commencing  at  State  street 
and  connecting  with  the  present  line  in  West  Twelfth  street, 
eastwardly  to  East  avenue  and  southwardly  in  East  avenue,  and 
eastwardly  in  East  Twelfth  street  east  of  East  avenue,  so  as  to 
connect  with  the  existing  double  track  in  East  Twelfth  street 
east  of  East  avenue;  a  single  trvick  from  the  end  of  the  present 
West  Eighteenth  street  line  to  the  city  limits  in  West  Eighteenth 
street,  together  with  the  necessary  turnouts,  switches,  etc.,  and 
containing  conditions  as  to  paving,  repair,  and  changes  of  grade 
substantially  as  proposed.  It  will  also  approve  conditions  in  the 
form  proposed  relating  to  the  beginning  of  the  work  and  its  com- 
pletion, as  well  as  to  the  removal  of  the  existing  tracks  in 
Eleventh  street,  for  which  the  new  tracks  are  to  be  substituted. 

From  its  investigation  the  Commission  is  of  the  opinion  that 
at  the  present  time  it  should  not  indicate  that  it  will  approve  an 
ordinance  for  the  construction  of  a  single  track  in  South  Park 
Row  from  the  present  east  track  of  the  applicant  in  State  street . 
eastwardly  to  French  street,  a  distance  of  about  300  feet,  and 
thence  northwardly  along  French  street  about  200  feet  to  connect 
with  the  present  tracks  of  the  applicant.  This  matter  should  be 
presented  to  the  Commission  by  means  of  a  separate  ordinance. 
There  is  no  indication  of  the  inunediate  necessity  for  the  con- 
struction of  this  loop,  and  the  Commission  is  of  the  opinion  that 
it  is  unable  to  pass  upon  the  advisability  of  the  proposed  con- 
struction upon  the  facts  which  are  now  before  it. 

[1]  Those  provisions  of  the  proposed  ordinance  which  contain 
r^ulations  of  service  and  of  the  routing  of  cars  deal  with  matters 
which  the  Public  Service  Company  Law  has  placed  within  the 
control  of  this  Commission,  and  directions  as  to  such  matters 
should  not  be  contained  in  the  ordinance  franchise. 
P.U.R.191SD.  5 
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[2]  We  are  also  of  the  opinion  that  the  franchise  should  not 
be  limited  to  thirty  years  from  its  date;  and  the  conditions  con- 
tained in  §  8,  that  the  company  shall  pay  to  the  city  3  per  cent 
upon  the  gross  earnings  received  from  the  new  tracks,  should  be 
eliminated,  inasmuch  as  we  believe  that  the  proposed  extensions 
are  of  great  benefit  to  the  city  as  a  whole,  and  should  not  be  made 
the  basis  for  raising  revenue,  with  the  consequent  burden  which 
will  thus  be  placed  upon  the  public,  who  use  the  cars. 

If  the  parties  can  enter  into  a  satisfactory  agreement  upon  the 
lines  indicated  above,  the  Commission  will  approve  the  same 
when  it  is  submitted  in  accordance  with  the  provisions  of  the 
law  and  the  rules  of  the  Commission. 

Note, — ^Franchises. 

A  general  statute  providing  that  two  corporations  may  be  per- 
mitted to  use  the  same  street,  each  paying  an  equal  portion  for  the 
construction  of  the  track,  but  that  in  no  case  must  two  railroad  cor- 
poration^  occupy  and  use  the  same  street  or  track  for  a  distance  of 
more  than  five  blocks,  formed  no  part  of  a  municipal  franchise  au- 
thorizing a  street  railway  to  occupy  certain  streets  so  as  to  preclude 
the  city  from  operating  a  street  railway  on  the  same  streets  for  a  dis- 
tance of  more  than  five  blocks  as  it  wa§  expressly  authorized  to  do  by 
subsequent  legislative  enactment,  since  the  prohibition  contained  in 
the  early  statute  became  subject  to  repeal  at  the  will  of  the  legisla- 
ture.   United  R.  Co.  v.  San  Francisco  (1917)  239  Fed.  987. 

A  city  has  power  to  grant  a  particular  individual  or  corporation  a 
franchise  to  occupy  its  streets  for  telephone  lines,  instead  of  enact- 
ing a  general  ordinance  authorizing  the  use  of  the  streets  for  such 
purpose,  that  anyone  desiring  to  engage  in  the  business  could  do  so 
under  the  ordinance  by  virtue  of  the  statute  (Iowa  Code  1897,  §§ 
775,  776)  empowering  cities  to  authorize  and  regulate  the  use  of  its 
streets  by  telephone  lines,  and  providing  that  no  franchise  shall  be 
granted  by  a  city  for  use  of  its  streets  unless  the  electors  vote  for  it 
and  that  the  party  applying  for  the  franchise  shall  pay  all  the  elec- 
tion expenses  (Smith  v.  Osceola  (1916)  —  Iowa,  — ,  159  N.  W. 
648,  651).  The  court  said:  "No  public  utility,  as  such,  has  a 
natural  right  to  the  enjoyment  or  use  of  the  public  streets  of  any 
municipality  for  the  conduct  of  its  business.  The  relationship  en- 
tered into  between  the  city  and  the  possessor  of  the  franchise  is 
contractual ;  and,  since  the  electors  have  the  right  to  admit  or  reject 
an  application,  they  have  a  right  to  say  with  whom  the  municipality 
shall  enter  into  contractual  relations.  It  would  be  a  strained  and 
unnatural  construction  of  the  statute,  and  not  consistent  with  the 
P.U.R.1918D. 
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wmtrachial  relation  which  such  franchises  create,  to  say  that  the 
legislature  gave  to  cities  the  power  to  deny  admission  or  admit 
public  utility  corporations  to  the  use  of  its  streets,  and  yet  intended 
to  deny  to  it  the  power  or  right  to  determine  what  corporation,  per- 
son, or  individual  shall  enjoy  the  privilege/' 

The  acceptance  of  a  legislative  grant  to  use  the  highways  for  the 
construction  and  maintenance  of  a  pipe  line  conferred  a  right  which 
could  not  be  interfered  with  by  a  subsequently  incorporated  city 
through  whose  streets  the  pipe  line  was  to  be  extended.  Beverly 
Hills  V.  Los  Angeles  (1917)  —  Cal.  — ,  165  Pac.  924. 

A  statute  (Wisconsin  Public  Utility  Law)  forbidding  a  public 
utihty  from  exerdaing  a  street  lighting  privilege  without  securing 
a  certificate  of  convenience,  where  it  has  suspended  such  privilege 
for  more  than  a  y^,  refers  to  voluntary  suspensions  and  is  in- 
applicable to  a  suspaision  caused  by  the  awarding  of  the  street  lights 
ing  privilege  to  another  company.  State  ex  rel.  Pamperin  v.  Oconto 
Electric  Co.  (1917)  165  Wis.  467,  161  N.  W.  789. 

Li  Ee  International  B.  Co.  (N.  Y.  2d  Dist.)  Case  No.  6928,  June 
5,  1917,  it  was  held  that  a  franchise  for  the  extension  of  street 
railway  tracks  granted  by  the  authorities  of  the  city  of  BuflEalo  is 
not  rendered  void  because  of  the  fact  that  it  does  not  comply  with  § 
173  of  the  New  York  Railroad  Law,  which  provides  that  ^*the  con- 
sent of  the  local  authorities  in  any  city  of  the  first  class  must  contain 
Ihe  condition  that  the  right,  franchise,  and  privilege  of  using  any 
street  .  .  .  shall  be  sold  at  public  auction,'^  etc.,  since  the  com- 
pany is  relieved  therefrom  by  chapter  151  of  the  laws  of  1892. 

A  telegraph  company  is  not  released  from  compliance  with  the 
New  Jersey  Limited  Franchise  Act  in  obtaining  municipal  consent 
to  the  placing  of  its  wires  in  conduits  in  certain  streets,  by  the  fact 
that  it  has  complied  with  §  5263  of  the  United  States  Eevised  Stat- 
utes, Comp.  Stat.  1916,  §  10,072,  by  having  its  wires  and  poles 
already  in  siidi  streets;  since  the  application  is  governed  by  §  8  of 
the  New  Jersey  Telegraph  Act  as  amended  by  chapter  196  of  Laws 
of  1909.    Ee  Western  U.  Teleg.  Co.  April  28,  1917. 

The  acceptance  of  a  charter  authorizing  the  construction  and 
operation  of  a  railroad  constitutes  a  contract  with  the  state  to  main- 
tain and  operate  the  road  that  is  binding,  not  only  on  the  railroad 
company,^  but  also  upon  a  purchaser  of  its  property  at  a  receiver's 
sale.  State  v.  Enid,  0.  &  W.  E.  Co.  (1917)  —  Tex.  — ,  l9l  S.  W. 
560. 

The  Philippine  Islands  Commission  approved  of  a  sheriflf's  sale 
and  subsequent  transfer  of  the  property  of  a  public  utility  corpora- 
tion whose  franchise  was  either  void  or  subject  to  forfeiture,  where 
it  appeared  that  the  public  interest  would  be  promoted  thereby  and 
a  new  franchise  could  be  granted  by  the  municipality  to  the  peti- 
tioner.   Ee  De  Leon,  Case  No.  865,  May  19,  1917. 
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A  franchise  which  does  not  expressly  give  a  street  railway  the  ex- 
clusive right  to  operate  on  the  streets  named,  nor  exclude  the  city 
from  establishing  a  street  railway  of  its  own,  cannot  be  regarded  as 
conferring  an  exclusive  right  as  agiainst  the  city.  United  K.  Co.  v. 
San  Francisco  (1917)  239  Fed.  987. 

An  electric  utility  did  not  abandon  its  permit  for  street  lighting 
by  not  submitting  bids,  and  by  selling  its  poles  and  street  lighting 
equipment  to  a  rival  company  securing  a  five-year  lighting  con- 
tract, where  it  considered  the  specifications  designed  to  exclude  it, 
and  believed  that  it  could  not  procure  the  required  lamps  because 
the  other  company  had  secured  the  exclusive  privilege  of  using  them. 
State  ex  rel.  Pamperin  v.  Oconto  Electric  Co.  (1917)  165  Wis.  467, 
161  N.  W.  789.        ' 

An  ordinance  authorizing  an  electric  company  to  furnish  street 
lighting  constituted  a  license  or  franchise  within  the  meaning  of  tiie 
Public  Utility  Law  validating  and  creating  into  indeterminate  per- 
mits all  privileges  of  whatever  sort  exercised  by  public  service  cor- 
porations when  the  law  went  into  effect,  although  such  ordinance 
was  ineffectual  as  a  legal  grant  because  of  want  of  power  by  the 
company  under  its  articles  of  incorporation  to  do  a  street  lighting 
business.    Ibid. 

Under  a  franchise  providing  that  a  utility  '^shall  ,  t  .  pay  to 
said  city  ...  10  per  cent  of  all  moneys  received  from  the  sale 
of  all  natural  gas  sold  at  a  price  exceeding  15  cents  per  thousand 
cubic  feet,^^  the  basis  of  the  percentage  computation  is  on  the  total 
moneys  received  when  the  price  exceeds  15  cents,  and  not  upon 
moneys  received  in  excess  of  the  15-cent  rate.  Federal  Gas  &  Fuel 
Co.  V.  Columbus  (1917)  —  Ohio  St.  — ,  118  N.  E.  103,  104. 

Telegraph  wires  and  poles  are  not  used  strictly  for  through  busi- 
ness, so  as  to  render  the  provisions  of  the  New  Jersey  Limited  Fran- 
chise Act  inapplicable  to  the  action  of  a  municipality  in  granting  a 
franchise  therefor,  where  they  are  used  in  connection  with  local  busi- 
ness in  the  nature  of  clock  service,  although  such  business  is  infini- 
tesimal as  compared  with  the  through  business.  Be  Western  U. 
Teleg.  Co.  (N-  J.)  April  28,  1917. 


WB2ST  VmOINtA  PUBI/IO  SERVICE  OOBiMISSIOlT. 

NATIONAL  TUBE  COMPANY 

V. 

BALTIMOEE  ft  OHIO  RAILBOAD  COMPANY. 
[Case  No.  587.] 

RaUroads  —  Tap  Une  *  AhsarpiUm  of  freight  rates  l>y  trunk  line. 

1.  An  incorporated  "tap  line*'  railroad  connecting  an  industrial 
P.U.R.1918D. 
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plant  with  tnmk  line  rtdlroads,  although  technically  a  common  carrier, 
is  not  of  the  bona  fide  character  necessary  to  entitle  it  to  have  its  &i' 
tire  freight  charges  absorbed  by  the  trunk  lines,  where  it  is  operated 
over  leased  trades  originally  constructed  as  a  plant  system  by  the  in- 
dustry served  over  whose  property  the  public  must  pass  to  gain  access 
to  the  line,  and  it  appears  equitable  that  the  industry  should  pay  a 
charge  in  excess  of  the  line-ha\il  rate  for  the  additional  benefits  in  the 
nature  of  plant  serrice  it  reoeives. 
Commissions  —  Deeisiot^  sf  InteraUite  Oammeroe  Commission  — 
Weight. 

2.  Decisions  of  the  Interstate  Commerce  Commission,  although  not 
binding  upon  a  state  Commission,  should  be  considered  as  persuasive 
authority  by  it. 

BaUroads  —  Top  line  —  Indusirial  «-  Fla$U  faciUt^  —  Truhk  Une  — 
Division  of  joint  rate, 

3.  An  incorporated  railroad,  operated  on  tracks  leased  from  kn  in- 
dustry which  owns  its  stock,  engaged  in  moving  cars  to  loading  places 
at  the  industry's  plant,  breaking  up  trains  and  moving  cars  to  the 
point  of  connection  with  trunk  line  railroads,  and  in  hauling  c<^  to 
the  industrial  plant  from  an  independent  concern  which  it  also  serves, 
is  of  the  nature  of  an  industrial  road  as  distinguished  from  a  plant  fa- 
dlily,  and  under  §  8,  chap.  8,  W.  Va.  Act  of  1916,  is  entitled  to  have 
a  reasonable  portion  of  its  freight  rate  absorbed  by  the  couBecting 
tnmk  line  carriers. 

[February  9,  1018.] 

Application  of  National  Tube  Company  requesting  that  the 
Baltimore  &  Ohio  Eailroad  Company,  and  the  Pittsburgh,  Cin- 
cinnati, Chicago,  &  St.  Louis  Eailroad  Company  be  required  to 
absorb  the  entire  freight  rates  of  the  Benwood  &  Wheeling  Con- 
necting Railway  Company;  request  denied  and  petition  dis- 
missed. 

Appearances:  C.  S.  Belsterling,  Charles  MacVeagh,  James 
H.  Eeed,  and  Eaynal  C.  Boiling,  for  petitioner;  W.  W.  Collin, 
Jr.,  William  Ainsworth  Parker,  and  William  J.  Conley  for  de- 
fendants. 

Morgan,  Chairman:  On  May  28,  1917,  complainant,  Na- 
tional Tube  Company,  filed  its  complaint  with  the  Commission, 
alleging,  among  other  things,  that  it  was  a  New  Jersey  corpora- 
tion engaged  in  the  manufacture  of  wrought  pipe  at  its  man- 
ufacturing plants  at  Benwood,  West  Virginia,  located  on  lines  of 
the  Benwood  &  Wheeling  Connecting  Railway  Company,  and  that 
it  is  a,  receiver  and  shipper  in  interstate  commerce  at  said  plant ; 
that  the  defendants,  the  Baltimore  &  Ohio  Railroad  Company, 

P.U.R.1918D. 
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the  Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis  Railroad  Com- 
pany, the  Wheeling  Teirminal  Railway  Company,  ^d  the  Ben- 
wood  &  Wheeling  Connecting  Railway  Company  are  common  car- 
rier corporations  jointly  and  severally  engaged  in  the  transporta- 
tion of  property  by  railroad  in  the  state  of  West  Virginia;  that 
defendant,  the  Benwood  &  Wheeling  Railway  Company,  on  or 
about  May  9,  1916,  issued  its  local  proportional  freight  tariff 
Xo.  8,  PSC-WVA  No.  6,  naming  a  certain  commodity  rate  of 
10  cents  per  ton  on  all  interstate  carload  traffic  interchanged  be- 
tween the  said  Baltimore  &  Ohio  Railroad  Company,  the  Pitts- 
burgh, Cincinnati,  Chicago,  &  St  Louis  Railroad  Company, 
and  others;  that  the  defendants  the  Baltimore  &  Ohio  Railroad 
Company  and  the  Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis 
Railroad  Company,  about  May,  1916,  each  issued  a  freight  tariff 
providing,  among  other  things,  for  the  absorption  of  the  charges 
of  the  Benwood  &  Wheeling  Connecting  Railway  Company 
out  of  the  prevailing  district  rates  to  the  extent  of  4:^  cents  per 
ton,  thereby  requiring  the  receivers  and  shippers  of  intrastate 
traffic  over  the  Benwood  &  Wheeling  Connecting  Railway  Com- 
pany to  pay  the  charges  of  said  connecting  railway  to  the  extent 
of  5^  cents  per  ton  in  addition  to  the  prevailing  district  rates; 
that  the  action  of  the  Baltimore  &  Ohio  Railroad  Company  and 
the  Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis  Railroad  Com- 
pany, in  absorbing  the  entire  charges  of  the  defendant  Wheeling 
Terminal  Railway  Company,  and  limiting  the  extent  of  absorp- 
tion of  the  charges  of  the  Benwood  &  Wheeling  Connecting 
Railway  Company  to  4^  cents  per  ton,  and  thereby  throwing  up- 
on the  traffic  to  and  from  the  plant  of  complainant  the  charges  of 
the  Benwood  &  Wheeling  Connecting  Railway  Company  to  the 
extent  of  5^  cents  per  ton,  effectuates  unreasonable,  unduly 
preferential,  and  unjustly  discriminatory  rates  of  freight,  and 
was  in  violation  of  law;  that  it  was  the  general  practice  of  the 
said  Baltimore  &  Ohio  Railroad  Company  and  the  Pittsburgh, 
Cincinnati,  Chicago,  &  St.  Louis  Railroad  Company  and  the 
Wheeling  Terminal  Railway  Company  to  apply  the  prevailing 
Benwood  &  Wheeling  district  rates  of  freight  on  traffic  destined 
to  or  from  all  industries,  individual  sidings,  team  tracks,  and 
yards  located  either  upon  the  tracks  of  the  Wheeling  Terminal 
Railway  Company  or  upon  the  tracks  of  the  Baltimore  &  Ohio 
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Railroad  Company  in  the  Benwood  &  Wheeling  rate  groups,  and 
that,  in  refusing  to  apply  said  prevailing  district  or  group  rates 
on  the  traffic  to  and  from  the  tracfe  of  the  complainant,  was 
unreasonable,  unduly  preferential,  and  unjustly  discriminatory; 
and  that  said  defendants  the  Baltimore  &  Ohio  Railroad  Com- 
pany, the  Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis  Railroad 
Company,  the  Wheeling  Terminal  Railway  Company,  had,  by 
concert  of  action  and  unlawful  agreement  by  and  among  all  of 
said  defendant  trunk  line  carriers,  regardless  of  the  interest  of 
complainant  and  other  shippers  and  receivers  of  freight  located 
along  the  line  of  the  Benwood  &  Wheeling  Connecting  Railway 
Company,  unlawfully  refused  to  apply  the  prevailing  Benwood 
&  Wheeling  district  rates  of  freight  to  and  from  points  and  places 
along  the  line  of  said  Benwood  &  Wheeling  Connecting  Railway, 
and  praying  that  said  defendant  companies  the  Baltimore  & 
Ohio  Railroad  Company  and  the  Pittsburgh,  Cincinnati,  Chi- 
cago, &  St  Louis  Eailroad  Company,  be  required  to  absorb  the 
aforesaid  charge  of  the  Benwood  &  Wheeling  Connecting  Rail- 
way Company  in  its  entirety,  and  that  all  of  said  defendant  com- 
panies be  required  to  establish  on  traffic  to  and  from  the  plant 
of  complainant  and  others  similarly  situated  along  the  line  of 
the  Benwood  &  Wheeling  Connecting  Railway,  located  in  Ben- 
wood, West  VirgijDiia,  the  prevailing  Benwood  &  Wheeling  dis- 
trict rates  of  freight,  without  any  charge  in  addition  thereto  for 
the  performance  of  the  customary  terminal  transportation  serv- 
ice, and  to  order  said  defendants  to  further  cease  and  desist  from 
the  violation  of  the  acts  and  laws  deferred  to  above,  and  for 
such  other  and  further  orders  as  the  Public  Service  Commission 
may  deem  necessary.  The  defendant  the  Benwood  &  Wheeling 
Connecting  Railway  Company  filed  its  answer  to  said  complaint 
on  June  8,  1917,  in  which  it  admitted  all  the  all^ations  con- 
tained in  petition  of  complainant,  and  averred  that  the  action 
of  the  other  defendants  in  refusing  to  absorb  the  charge  of  the 
Benwood  &  Wheeling  Connecting  Railway  Company  in  its  en- 
tirety out  of  the  prevailing  district  rates,  while  contemporaneous- 
ly absorbing  the  charges  of  the  Wheeling  Terminal  Railway 
Company,  and  in  applying  the  prevailing  rates  of  freight  on 
traffic  destined  to  and  from  all  industries,  individual  sidings, 
team  tracks,  and  yards  located  upon  the  tracks  of  the  other  de- 
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fendonts  hereiB,  with  the  exception  of  the  docks  adjacent  to  the 
Benwood  &  Wheeling  Connecting  Railway,  resulted  in  unreason- 
able, unduly  preferential,  and  unjustly  discriminatory  rates  of 
freight,  and  constituted  an  unlawful  discrimination  against  the 
Benwood  &  Wheeling  Connecting  Railway  Company  and  the 
receivers  and  shippers  of  freight  over  its  line  of  railroad.  The 
defendants  the  Pittsburgh,  Cincinnati,  Chicago,  &  St  Louis 
Railroad  Company  and  the  Wheeling  Terminal  Railway  Com- 
pany filed  their  joint  answer  with  the  Commission  on  June  10, 
1917,  in  which  they  admitted  the  allegations  of  the  petition 
relative  to  the  publishing  of  said  tariffs,  but  denied  that  the 
rates  prescribed  in  said  tariffs  were  unreasonable,  unduly  pref- 
erential, or  unjustly  discriminatory,  or  otherwise  in  violation  of 
the  laws  of  the  state  of  West  Virginia,  The  Baltimore  &  Ohio 
Railroad  Company  in  its  answer  filed  wilii  the  Commission  on 
June  22,  1917,  admitted  issuing  its  local  freight  tariff  as  set 
forth  in  petition,  but  denied  that  said  tariff  effected  unreasonable, 
unduly  preferential,  and  unjustly  discriminatory  rates  of  freight, 
and  also  denied  all  the  allegations  of  said  petition  charging  it 
with  having  entered  into  unlawful  agreements  or  otherwise  violatr 
ing  the  laws  of  the  state  of  West  Viqfinia.  Evidence  was  sub- 
mitted before  the  Commission  relative  to  the  questions  arising  on 
the  pleadings,  learned  and  helpful  briefs  were  filed,  and  later  the 
case  was  argued  orally  and  submitted. 

The  National  Tube  Company  has  a  large  plant  at  Benwood, 
West  Virginia,  consisting  of  blast  furnaces,  rolling  mills,  steel 
works,  and  a  tube  mill.  It  owns  and  operates  blast  furnaces, 
steel  works,  rolling  mills,  shelp,  and  tube  and  pipe  works.  Its 
buildings  and  facilities  cover  an  area  of  about  80  acres^  There 
is  located  within  its  territory  the  Semet-Solvay  Process  Com- 
pany, which  said  company  has  a  contract  with  the  National  Tube 
Company  whereby  it  furnishes  said  tube  company  with  the  by- 
product coke  which  it  manufactures  from  coal.  Other  products 
of  the  Semet-Solvay  Process  Company  are  ammonia,  tar,  and 
oil.  When  operating,  the  tube  company  uses  all  the  coke  man- 
ufactured by  the  Semet-Solvay  Process  Company.  The  other 
products  of  said  plant  are  shipped  to  various  places,  as  is  also 
the  coke  that  is  manufactured  by  it  when  said  tube  company  is 
not  in  operation*    The  property  of  the  tube  company  is  practically 
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inclosed.  The  National  Tube  Company,  as  a  facility  for  operat- 
ing its  extensive  plant,  constructed  and  for  several  years  operated 
a  system  of  yard  tracks  and  sidings  connecting  the  different  de- 
partments of  its  plant  with  each  other  and  with  the  trunk  lines 
located  near  said  property.  In  1900,  defendant  Ben  wood  & 
Wheeling  Connecting  Railway  Company  was  incorporated  as  a 
common  carrier,  and  took  over,  imder  lease,  at  $10,000  per 
annum,  from  the  National  Tube  Company,  about  6^  miles  of 
track,  and  operates  in  addition  thereto,  under  contract  with  said 
tube  company,  over  7 J  miles  of  track ;  the  total  mileage  operated 
by  said  Benwood  &  Wheeling  Connecting  Railway  Company 
being  14. 3  54,  AU  of  the  stock  of  said  company  is  in  the  name 
of  the  officers  of  the  tube  company,  and  is  held  for  the  benefit 
of  that  company.  The  Benwood  &  Wheeling  Connecting  Rail- 
way Company  owns  seven  standard  gage  locomotives,  twelve 
standard  gage  cars,  and  employs  over  100  men.  The  National 
Tube  Company  and  Semet-Solvay  Process  Company  are  the 
only  plants  served  by  it  There  is  no  corporate  relationship  be- 
tween the  tube  company  and  the  Semet-Solvay  Process  Company. 
The  Benwood  &  Wheeling  Connecting  Railway  Company  has 
contracted  with  the  tube  company  for  the  purchase  of  said  rail- 
road, as  stated  by  one  of  the  witnesses  for  petitioner,  in  order 
to  establish  same  as  a  common  earner,  that  it  might  be  ^ititled 
to  recover  from  the  trunk  line  railroads  proper  compensation  for 
services  rendered.  It  performs  the  same  character  of  service  as 
was  formerly  performed  by  the  National  Tube  Company.  About 
20  per  cent  of  the  business  performed  by  it  is  for  the  Semet- 
Solvay  Process  Company,  which  includes  the  transportation  of 
coal  consigned  to  the  National  Tube  Company,  and  constitutes 
a  very  large  portion  of  said  railroad's  freight  business.  It  ap- 
pears from  the  evidence  that  the  freight  business  performed  by 
the  Benwood  &  Wheeling  Connecting  Railway  Company  for  the 
Semet-Solvay  Process  Company,  other  than  that  pertaining  to 
the  shipment  of  coke  and  coal,  does  not  amount  to  more  than  2 
per  cent  of  the  freight  business  of  said  connecting  railway  com- 
pany. The  services  performed  by  the  Benwood  &  Wheeling 
Connecting  Railway  consists  of  moving  the  cars  to  and  from  the 
customary  place  of  loading  and  unloading,  and  the  breaking  up 
of  trains  and  carrying  the  cars,  after  they  have  been  weighed, 
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over  to  the  point  of  interchange  with  the  connecting  carriers,  and 
taking  the  coke  produced  at  the  Semet-Solvay  plant  to  the  fur- 
naces of  the  National  Tube  Company.  It  connects  with  the  Bal- 
timore &  Ohio,  Wheeling  Terminal,  and  the  Pittsburgh,  Cin- 
cinnati, Chicago,  &  St  Louis  railroads  in  West  Vii^inia,  the 
Wheeling  &  Lake  Erie  and  Cleveland  &  Pittsburgh  railroads  at 
Martins  Ferry,  Ohio.  The  National  Tube  Company  owns  and 
operates  a  narrow  gage  railroad  running  through  the  steel  works 
and  mills  independently  of  the  Benwood  &  Wheeling  Connecting 
Kailway.  It  has  six  engines.  Petitioner  contends  that  the  inter- 
change service,  i.  e.,  the  service  performed  by  the  Benwood  & 
Wheeling  Connecting  Kailway  in  transporting  freight  from  the 
trunk  line  roads  to  the  National  Tube  Company  and  to  the  roads 
from  said  company,  is  a  service  that  should  be  performed  by 
said  trunk  line  companies,  and  that  the  total  cpst  of  performing 
said  service  plus  the  interest  on  the  investment  of  said  Benwood 
&  Wheeling  Connecting  Railway,  exclusive  of  intramill  cost, 
should  be  absorbed  by  the  trunk  line  carriers,  and  that  said  cost 
based  on  the  past  seven  years'  experience,  separating  the  prop- 
erty between  that  devoted  to  intramill  service  and  that  devoted 
to  interchange  service,  reckoned  on  the  engine-hour  basis,  is 
practically  10  cents  per  ton,  and  said  Benwood  &  Wheeling  Con- 
necting Railway  Company  ha^  filed  its  tariifs  embracing  said 
rates.  Petitioner  insists  that  the  action  of  the  defendant  Bal- 
timore &  Ohio  Railroad  Company  and  the  Pittsburgh,  Cin- 
cinnati, Chicago,  &  St.  Louis  Railroad  Company,  in  absorbing 
the  entire  charges  of  the  Wheeling  Terminal  Railway  Com- 
pany, whidi  it  alleges  is  similar  in  every  respect  to  the  Benwood 
&  Wheeling  Railway,  and  only  absorbing  4.5  cents  per  ton,  or 
less  than  one  half  the  actual  charges  of  the  Benwood  &  Wheeling 
Connecting  Railway  Company,  thereby  compelling  petitioner  to 
pay  the  charges  of  the  Benwood  &  WTieeling  Connecting  Railway 
Company  to  the  extent  of  5.5  cents  per  ton,  is  unreasonable,  un- 
duly preferential,  and  unjustly  discriminatory;  that  it  is  the 
general  practice  of  the  Baltimore  &  Ohio  Railroad  Company,  the 
Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis  Railroad  Company, 
and  the  Wheeling  Terminal  Railway  Company  to  apply  the  pre- 
vailing Benwood  &  Wheeling  district  rates  of  freight  on  all  traflSc 
to  and  from  all  industries,  individual  sidings,  and  team  tracks 
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located  either  upon  their  lines  in  the  Benwood  &  Wheeling  rate 
group,  and  that  their  refusing  to  apply  said  district  or  group 
rates  to  the  traffic  of  petitions  resulted  in  unreasonable^  unduly 
preferential,  and  unjustly  discriminatory  and  unlawful  rates  of 
freight  in  violation  of  the  laws  of  West  Virginia  against  such 
practices. 

Following  the  rulings  of  Hie  Interstate  Commerce  Commission 
in  certain  cases,  and  the  decision  of  the  Supreme  Court  of  the 
United  States  in  what  is  known  as  the  Tap  Line  Cases,  herein- 
after referred  to,  the  presidents  of  the  trunk  line  railroads  ap- 
pointed a  committee  of  transportation  and  accounting  officials 
for  the  purpose  of  establishing,  termed  by  them,  a  uniform,  fair, 
and  equitable  basis  for  dealing  with  the  industrial  railroads  in 
official  classification  territory  generally.  In  its  consideration  of 
the  many  questions  presented,  the  committee  had  before  it  for 
solution  a  basis  for  freight  allowance  to  industrial  railroads  serv- 
ing the  following  dasses  of  industries,  according  to  the  daasifica- 
tion  made  by  said  committee:  (1)  Industries  having  sidings 
constructed  at  their  own  expense  on  which  the  trunk  line  rail- 
road spots  the  cars  and  takes  them  out  with  its  own  motive  power. 
(2)  Industries  having  an  elab(»rate  system  of  tracks  constructed 
at  their  own  expense  on  their  own  land  on  which  the  trunk  line 
railroads  spot  the  cars  without  charge  to  the  industry.  (3) 
Similar  industries  which  perform  the  spotting  with  their  own 
equipment  In  some  cases  these  industries  have  incorporated 
their  tracks  as  common  carriers  whidi  do  not  in  fact  serve  the 
public.  (4)  Industries  served  by  industrial  common  carriers 
which  are  generally  engaged  in  the  service  of  the  public. 

The  committee  adopted  the  principle  that  the  railroads  would 
perform  the  spotting  service,  or  pay  a  reasonable  sum  for  it  when 
performed  by  the  industry ;  the  sum  paid  for  said  service  to  in- 
clude the  engine  cost  properly  ascertained,  but  should  not  include 
the  cost  of  maintaining,  the  interest  on  or  investment  in  indus- 
trial tracks  off  the  right  of  way  of  the  trunk  line  railroads, 
except  where  liie  tracks  are  devoted  to  the  service  of  the  general 
public.  This  committee  found  that  the  Benwood  &  Wheeling  Con- 
necting Railway  came  xmder  the  third  classification,  and  decided 
tibat  a  proper  allowance  for  the  service  r^idered  by  it  in  the 
shipment  of  freight  to  and  from  petitioner's  plant  was  4r|  cent$ 
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per  ton,  this  amount  being  based)  according  to  witnefw  Ekin,  on 
the  figures  furnished  by  the  complainant  The  oommAttee  took 
into  consideration,  in  addition  to  the  engine  cost  as  above  men- 
tioned, an  allowance  of  5  per  cent  interest  on  the  investment  in 
locomotives*  In  additicoi  to  the  allowance  made  by  the  com- 
mittee, complainant  insists  that  it  should  be  allowed  for  main- 
tenance of  way  and  structures,  maintenance  of  equipment,  taxes, 
and  interest  or  return  on  the  value  of  the  property  devoted  to 
the  service  performed,  making  the  average  cost  to  said  Benwood 
&  Wheeling  Connecting  Railway  Company  practically  10  c^its 
per  ton,  which  said  complainant  as  well  as  said  railway  company 
insisted  should  all  be  absorbed  by  the  carriers,  instead  of  absorb- 
ing only  4^  cents  per  ton  as  contended  by  them.  The  difference 
between  the  4^  cents  per  ton  offered  by  the  carriers  and  the  10 
cents  pet  ton  claimed  by  petitioner  amounted,  for  the  year  1916, 
to  over  $65,000.  It  would  appear  then  that  the  issues  to  be 
considered  and  determined  are:  (1)  Is  Hie  Benwood  &  Wheel- 
ing Connecting  Railway  Company  a  common  carrier,  and  as  such 
entitled  to  all  the  rights  and  privil^;e8  of  a  common  carrier? 
(2)  Is  the  allowance  of  4^  cents  per  ton  made  by  the  trunk  line 
carriers  reasonable  and  free  from  discrimination,  or  does  the 
refusal  of  said  carriers  to  absorb  the  entire  charges,  ojr  10  cents 
per  ton,  of  the  Benwood  &  Wheeling  Connecting  Railway  Com- 
pany, out  of  the  Benwood- Wheeling  district  rates  of  freight,  re- 
sult in  unreasonable,  unduly  preferential,  unjustly  discrimina- 
tory, and  unlawful  rates  of  freight  in  violation  of  the  Public 
Service  Commission  Laws  of  West  Virginia  ? 

[1,  2]  In  §  8,  chap.  8,  of  the  Acts  of  the  Legislature  1915,  is 
found  the  statute  applicable  to  the  question  raised,  which  reads 
as  follows:  "All  common  carriers  subject  to  the  provisions  of 
this  act  shall,  according  to  their  respective  powers,  afford  all  rea- 
sonable, proper  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines  and  for  the  receiving,  forwarding 
and  delivering  of  passengers  and  property  to  and  from  their 
several  lines,  and  those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  or  methods  or  manner  of 
service  between  such  connecting  lines ;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of 
its  tracks  or  terminal  facilities  to  another  carrier  engaged  in  a 
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like  business.  Trunk  lines,  or  principal  railroads,  shall,  in  the 
distribution  of  cars  and  the  furnishing  of  facilities,  treat  in- 
dustries and  shippers,  located  on  and  tributary  to  lateral,  indus- 
trial or  tap  lines  as  if  they  were  located  directly  on  the  track 
of  the  trunk  lines  of  principal  railroads,  and  not  discriminate 
between  such  industries  and  shippers  and  those  which  may  be 
located  in  direct  proximity  to  their  own  tracks.  And  truuk  lines 
or  principal  railroads  shall  allow  and  pay  to  the  lateral,  indus- 
trial or  tap  lines  a  reasonable  and  equitable  arbitrary  or  portion 
of  the  rate,  consistent  with  the  service  rendered,  giving  due  con- 
sideration to  the  fact  that  such  lateral,  industrial  or  tap  line 
originates  and  assembles  the  freight.  But  nothing  out  of  the 
main  line  rate  shall  be  allowed  the  shipper  or  owner  for  the  use 
of  what  may  be  termed  ^plant  facilities.'  " 

Numerous  cases  involving  the  principles  presented  in  the  in- 
stant case  have  been  before  the  Interstate  Commerce  Commis- 
sion, and  no  well-defined  rules  governing  all  cases  as  yet  seem 
to  have  been  established.  While  there  are  some  clearly  defined 
general  principles,  in  the  end  each  case  must  rest  on  its  own 
merits. 

In  Industrial  Railways  Case,  29  Inters.  Com.  Rep.  212,-  a 
proceeding  to  determine  the  legality  of  an  allowance  paid  by 
public  carriers  east  of  the  Mississippi  river  to  industries  on  their 
rails  that  own  and  operate  plant  railroads  in  connection  with 
their  industrial  establishments,  is  found  an  exhaustive  report  by 
said  Commission.  In  that  case  it  was  held  ^^at  the  service 
by  line  carriers  in  official  classificaticm  territory  beyond  a  rea- 
sonably convenient  point  of  interchange  between  their  rails  and 
the  tracks  of  industries  is  a  shipper's  service,  a  part  of  the  indus- 
trial operations  of  the  plant  and  not  a  service  of  transportation ; 
and  that  the  performance  of  such  services  by  the  line  carriers 
without  charge  in  addition  to  the  rate  and  the  allowances  paid 
by  them  therefor  to  industries  or  their  plant  railways,  for  per- 
fonning  the  service  for  themselves,  are  unlawful  rebates,  in  fact 
and  in  effect,  and  give  undue  and  unreasonable  pref^:«nee8  and 
advantages  to  the  industries  so  favored  axul  work  undue  and 
unreasonable  prejudice  and  disadvantage  to  shippers  in  the  same 
line  of  business  who  do  not  receive  any  such  allowances  or  the: 
benefit  of  any  such  services/' 
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Eeferring  to  the  Benwood  &  Wheeling  Connecting  Railway, 
defendant  herein,  in  its  report  in  said  Industrial  Case,  the  Com- 
mission said:  "We  have  an  incorporated  railroad  that  has  no 
tracks  of  its  own;  its  entire  operation  is  over  tracks  it  leases 
from  the  industry  by  which  it  is  controlled.  .  .  .  The  opera- 
tion of  the  tracks  in  the  name  of  an  incorporated  railroad  com- 
pany is  for  the  apparent  purpose  of  giving  the  semblance  of  a 
transportation  feature  to  what  are  essentially  plant  operations." 
And,  after  reciting  further  facts  relative  to  said  connecting 
railway,  the  Commission  added :  "It  is  clear  that  no  real  or  sub- 
stantial reason  exists  for  classifying  a  part  of  the  operations  of 
this  road  as  a  service  of  transportation ;  it  would  be  diflBcult,  if 
not  impossible,  to  separate  the  part  of  the  service  it  is  desired  to 
designate  as  interchange  switching  from  that  which  is  admittedly 
a  plant  service." 

Shortly  after  the  Commission's  ruling  in  the  above  case,  the 
United  States  Supreme  Court  rendered  a  decision  in  what  is 
commonly  called  the  Tap  Line  Cases  (United  States  v,  Louisiana 
&  P.  R  Co.)  234  U.  S.  1,  58  L.  ed.  1185,  34  Sup.  Ct.  Eep. 
741,  on  an  appeal  from  decrees  of  the  United  States  Comnaerce 
Court  annulling  certain  orders  of  the  Interstate  Commerce  Com- 
mission. These  orders  had  been  entered  by  the  Comimssion  after 
making  an  extensive  investigation  of  the. tap  lines  in  the  great 
lumber  regions  of  the  Southwest.  Among  other  things,  the  court 
>atated  in  its  opinion  th^t  "a  perusal  of  the  findings  and  ordera 
of  the  Commission  make  it  apparent  that  the  grounds  of  decision 
upon  which  it  proceeded  were  two :  First,  that  these  roads  were 
mere  plant  facilities ;  second,  that  they  were  not  common  carriers 
as  to  proprietary  traffic.  The  Commission  held  that  before  in- 
corporation they  were  plant  facilities,  and  that  after  incorpora- 
tion they  remained  such." 

The  court  said  that  it  was  insisted  ttiat  the  roads  were  not 

carriers,  because  most  of  their  traffic  was  in  their  own  logs  and 

lumber,  but  that  this  conclusion  was  erroneous  because  it  lost 

sight  of  the  principle,  "that  to  the  extent  to  which  a  railroad  is 

in  fact  used  does  not  determine  the  fact  whether  it  is  or  is  not  a 

<5ommon  carrier.    It  is  the  right  of  the  public  to  use  the  road's 

facilities  and  to  demand  service  of  it,  rather  than  the  extent  of 
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its  business^  which  is  the  real  criterion  determinative  of  its  char- 
acter/' 

The  court  further  stated  that  it  made  no  difference  if  the  roads 
were  owned  by  the  persons  who  also  owned  the  timber  and  mills 
that  they  principally  served* 

Following  the  decision  of  the  Supreme  Court  in  the  Tap  line 
Cases,  the  Interstate  Commerce  Commission,  in  an  opinion  or 
report  contained  in  32  Inters.  Com.  Bep.  129,  modified  its  former 
holding  in  the  Industrial  Railways  Case  as  follows:  "We 
think  that  in  the  light  of  the  decision  of  the  Supreme  Court  in 
the  Tap  Line  Cases  it  is  our  du^  to  so  modify  our  findings  in 
the  original  report  herein  as  to  permit  the  trunk  line  roads,  if 
they  so  elect,  to  arrange  by  agreem^it  with  any  of  the  industrial 
roads  mentioned  in  our  former  report  which  are  ecunmon  car- 
riers under  the  test  applied  by  the  Supreme  Court  in  the  Tap 
Line  Cases,  and  which  perform  a  serviee  ol  tranq>ortation  for 
a  reasonable  compensation  for  such  service  in  the  form  of  switch- 
ing charges  or  divisions  of  joint  through  rates.  •  •  •  We  shall 
expect  the  trunk  line  roads,  under  the  modification  here  made 
of  our  original  findings,  to  re-establish  allowances,  divisions^  or 
demurrage  or  per  diem  arrangements  with  industrial  roads  only 
in  instances  in  which  the  transaction  is  bona  fide,  and  in  which 
it  is  clearly  lawful  and  proper.  Each  case  must  be  judged  by 
its  own  facts  and  merits.  Each  of  the  industrial  railways  is 
or  is  not  a  common  carrier.  If  it  is  a  common  carri^,  it  is  en- 
titled to  all  the  rights  and  subject  to  all  the  limitations  provided 
in  the  act." 

In  Second  Industrial  Railways  CasO)  reported  in  34  Intars. 
Com.  Bep.  596,  the  Commission  says:  "Because  of  the  varying 
nature  of  the  operations  of  the  industrial  lines  and  because  each 
of  them  must  be  treated  on  the  particular  facts  pertaining  to  it, 
it  is  proper  that  we  point  out  the  principles  and  decisioois  which 
must  guide  those  desiring  to  enter  into  joint  rate  arrangements, 
and  the  limitations  within  which  such  arrangements  may  be 
made.  There  must  be  detennined  with  respect  to  each  of  the 
lines,  first,  whether  the  instrumentality  performing  the  service 
is  bona  fide  common  carrier ;  second,  whether  the  service  which 
it  performs  between  the  point  of  interchange  with  the  trunk  line 
and  point  of  placement  on  the  line  of  {he  industrial  road  is  plant 
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service  or  public  transportation;  third,  whether  a  charge  should 
lie  made  for  such  service  in  addition  to  the  line-haul  rate  ap- 
plicable to  or  from  points  on  the  rails  of  the  trunk  line  at  the 
junction.  With  these  questions  there  is  to  be  considered  the 
larger  economic  problem  v^hether  part  of  the  money  paid  to  the 
trunk  line  carriers  for  public  transportation  service  is  to  be  used 
to  defray  the  expense  of  particular  shippers  in  conveying  their 
traffic  to  and  from  the  terminals  of  the  trunk  line  carriers." 

It  was  further  stated  in  the  report,  that  many  of  the  lines 
under  consideration  owned  no  cars  of  their  own,  and  in  some 
instances  no  locomotives,  and  maintained  no  stations  other  than 
loading  and  unloading  docks  within  the  plant ;  that  their  tracks 
were  wholly  on  the  land  of  the  industry  which  they  served,  and 
access  to  them  oould  be  obtained  only  through  the  permission  of 
the  controlling  industry ;  that  under  such  circumstances  the  hold- 
ing out  was  not  genuine ;  that  the  public  could  not  avail  itself 
of  the  line ;  that,  in  some  cases,  the  location  was  such  that  it  was 
impossible  to  serve  the  public,  and  in  other  eases  there  was  no 
public  to  serve.  The  following  illustration  is  given  by  the  Com- 
mission, which  is  descriptive,  in  many  respects,  of  the  instant 
case:  ^^In  most  instances  the  incorporated  industrial  line  was 
first  constructed  as  a  system  of  plant  tracks,  and  in  many  in- 
stances the  tradks  are  still  owned  by  the  industry  and  leased  to 
the  incorporated  railroad..  Usually  the  plant  is  located  contig- 
uous to  the  rails  of  a  trunk  liiiie.  •  .  •  If  a  railroad  within 
this  group  is  a  common  carrier  and  access  to  its  rails  may  be 
had  by  the  public,  there  is  also  to  be  considered  whether  such  a 
line  should  be  sustained  by  the  shippers  it  serves,  or  whether 
the  expense  of  maintenance,  operation,  and  interest  on  the  money 
invested  are  to  be  paid  by  that  part  of  the  public  which  receives 
no  public  service  or  public  use  from  it.  In  other  words,  it  may 
well  be  that  there  daould  be  a  charge  in  addition  to  the  line-hau} 
rate  for  the  service  upon  the  tracks  of  soma  of  the  industrial  lines 
within  this  group." 

The  Commission  stated  in  the  Car  Spotting  Charges  Case,  34 « 
Inters.  Com.  Eep.  609,  that  it  had  long  b^n  the  custom  of  car 
riers  in  this  country  to  receive  and  deliver  carload  freight  upon 
spur  tracks  leading  to  private  industries  at  convenient  points  for 
loading  and  unloading,  Without  imposing  any  charge  for  that 
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service  in  addition  to  the  line-haul  rate,  and  that  existing  rates 
must  be  deemed  to  have  been  constructed  to  cover  the  customary 
placement  of  cars  at  factory  doors,  whether  upon  an  industrial 
spur  or  private  siding,  or  upon  the  tracks  of  an  industrial  plant. 

It  further  stated  that  the  Supreme  Court,  in  Atchison,  T.  & 
S.  F.  R,  Co.  V.  United  States,  232  U.  S.  199,  58  L.  ed.  568,  34 
Sup.  Ct  Rep,  291,  said:  "Whatever  transportation  service  or 
facility  the  law  requires  the  carrier  to  supply,  they  have  the 
right  to  furnish,"  and  continued  "it  does  not  follow,  therefore, 
that  because  the  line  haul  rate  covers  the  movement  of  cars  in- 
cident to  the  receipt  and  delivery  of  carload  freight  on  industry 
spurs,  or  on  the  interior  tracks  of  industrial  plants,  that  the 
owner  odf  the  property  transported  may  in  every  case  receive  an 
allowance  frcHU  the  carrier  when  he  performs  that  service.'^ 

It  is  not  seriously  contended  by  defendants  that  the  Benwood 
&  Wheeling  Connecting  Railway  is  not  a  common  carrier;  while 
all  of  the  defendants,  except  the  connecting  railway,  so  contended 
at  the  hearing  before  the  Commissiop,  if  we  apply  the  strict  rules 
of  pleading  that  are  generally  adhered  to,  the  fact  that  it  is  a 
common  carrier  is  admitted. 

It  would  appear  from  the  decisions  of  the  Interstate  Com- 
merce Commission,  which,  although  not  binding  upon  this  Com- 
mission, should  be  considered  as  persuasive  authority,  that  the 
fact  that  an  industrial  railroad  might  be  technically  termed  a 
common  carrier,  it  would  not  be  entitled  to  all  the  rights  and 
privileges  of  a  genuine  bona  fide  common  carrier;  and,  as  has 
been  pointed  out>  that  Commission  has  decided  that  the  Ben- 
wood  &  Wheeling  Connecting  Railway  is  not  a  bona  fide  common 
carrier.  It  is  iilsiated  by  petitioner  that  the  Benwood  &  Wheel- 
ing Connecting  Railway  is  similar  in  all  respects  to  the  Wheeling 
Terminal  Railway  Company,  and  that,  inasmuch  as  the  trunk 
line  roads  absorb  all  of  the  freight  charges  of  the  Wheeling  Ter- 
minal Railway,  in  their  failure  to  absorb  the  entire  freight 
charges  of  the  Benwood  &  Wheeling  Connecting  Railway,  that 
petitioner  is  thereby  compelled  to  make  up  the  difference,  and 
is  unjustly  burdened  and  discriminated  against  to  that, extent. 
We  are  of  opinion  that  the  evidence  in  the  case  clearly  diipcloses 
a  difference  between  the  two  railways.  The  Wheeling  Terminal 
Railway  is  actually  serving  the  public    The  public  has  ftcce^  to 
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it.  It  has  approximately  9^  miles  of  main  track.  It  furnishes 
the  terminals  for  the  Wheeling  &  Lake  Erie  and  Cumberland  & 
Pittsburgh  railways  into  Wheeling.  It  serves  several  independ- 
ent industries  and  has  numerous  team  tracks.  The  industries 
it  serves  are  connected  with  it  by  their  own  tracks,  just  as  the 
N'ational  Tube  Company  was  connected  witii  the  trunk  line  car- 
riers prior  to  the  incorporation  of  the  Benwood  &  Wheeling  Con- 
necting Railway,  Passenger  trains  are  run  over  its  tracks  into 
Wheeling.  It  has  no  intercorporate  relations  whatever  with  the 
industries  it  serves.  It  is  true  that  the  mere  owning  of  the  stock 
of  the  Benwood  &  Wheeling  Connecting  Railway  by  the  National 
Tube  Company  could  not  affect  its  character  as  a  common  car- 
rier; but  the  service  rendered  by  it,  which  from  its  location, 
character,  and  adaptability  is  the  extent  of  the  service  that  it  is 
capable  of  performing,  clearly  shows  that  there  is  a  distinction 
between  the  two  roads.  Under  our  statute,  if  the  Benwood  & 
Wheeling  Connecting  Railway  Company  were  considered  purely 
a  "plant  facility,"  it  would  not  be  proper  for  the  trunk  line  car- 
riers to  absorb  any  portion  of  the  freight  rates  chained  by  it 

[3]  But  we  believe  that  it  should  be  treated  more  in  tiie  na- 
ture of  an  industrial  road,  and  therefore  should  be  entitled  to 
"a  reasonable  and  equitable  arbitrary  or  portion  of  the  rate'' 
charged  by  the  trunk  lines.  If  this  principle  is  properly  applied^ 
it  would  appear  that  the  National  Tube  Company  would  be  ac- 
corded similar  treatment  to  that  received  by  the  other  industries 
in  the  Benwood-Wheeling  district 

Applying  the  foregoing  principle  in  the  light  of  those  enun- 
ciated in  the  cases  referred  to  in  this  opinion,  and  the  numerous 
cases  presented  by  counsel  in  their  briefs  and  alignments,  the 
Commission  is  of  opinion  that  it  would  not  be  justified  in  hold- 
ing that  the  basis  of  absorption  of  freight  as  regards  the  Ben- 
wood &  Wheeling  Connecting  Railway  adopted  by  the  defendants 
results  in  unreasonable,  unduly  prejudicial,  unjustly  discrimina- 
tory, and  unlawful  rates  of  freight,  in  violation  of  the  Public 
Service  Commission  Law  of  West  Virginia.  It  may  be,  and  in 
fact  the  evidence  indicates,  that  the  rate  absorbed  by  the  carries 
is  not  as  large  as  it  should  be  under  the  basis  adopted  by  them, 
but  we  are  not  called  upon  to  determine  that  particular  phase  of 
the  question  in  this  proceeding.    It  follows,  therefore,  that  tiie 
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relief  prayed  for  in  said  petition  will  have  to  be  denied  and  said 
petition  dismissed. 

An  order  will  be  entered  in  accordance  with  the  forgoing 
opinion. 

Bider  and  Wiles,  Connnissioners,  concur. 


WISOONSIN  RAHiROAD  COMMISSION. 

BE  TWELVE  CORNERS  &  MACKVILLE  TELEPHONE 
COMPANY. 

[T-735.1 

Monopoly  and  competiHon  —  Duplication  of  facilities  -*  Mutual  com,' 
pony. 

Duplication  of  telephone  faoilities  is  not  warranted  for  the  mere 
purpose  of  enabling  a  stockholder  of  a  mutual  company  to  receive  serv- 
ice, in  order  to  enable  him  to  realize  something"  on  his  stock  upon  which 
he  has  been  called  upon  to  pay  assessmenis. 

[March  26,  1918.]      ' 

NoTiCB  of  proposed  ext^isitm  of  telephone  lines ;  permission 
denied. 

By  the  Commission :  The  Twelve  Corners  &  Maekville  Tele- 
phone Company  filed  notice  of  a  proposed  extension  of  its  lines  to 
serve  one  subscriber  in  section  32  of  the  town  of  Black  Creek, 
Outagamie  county.  Objection  was  filed  by  the  Seymour-Shioc- 
ton  Telephone  Company,  which  furnishes  local  service  in  that 
town. 

A  hearing  was  held  at  Appleton  December  12,  1917,  at  which 
the  proponent  was  represented  by  F.  J.  Schroeder,  William 
Beyer,  and  Henry  Wassman ;  and  the  objector  by  C.  J.  Jackson ; 
Bernard  Griese  appeared  in  his  own  behalf. 

It  appears  that  the  Seymour  Company  has  a  line  running  past 
Mr.  Griese's  factory,  but  does  not  now  serve  him.  The  exten- 
sion as  proposed  would  duplicate  this  line  for  a  short  distance. 
The  proponent  company  is  a  mutual  concern,  its  lines  being 
switched  at  the  Appleton  exchange  of  the  Wisconsin  Telephone 

Company.    Some  time  ago  Mr.  Griese  acquired  a  share  of  stock 
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in  the  proponent  company,  upon  which  share  he  has  been  called 
upon  to  pay  assessments.  He  accordingly  applied  for  service, 
and  gives  as  his  sole  reason  for  making  application  that  he  will 
thus  be  able  to  realize  something  on  his  stock.  He  concedes  that 
to  enable  him  to  reach  Appleton,  where  the  bulk  of  his  business 
is  transacted,  the  objector's  exchange  at  Black  Greek  can  serve 
him  adequately  over  the  toll  line,  and  states  that  he  would  not 
want  proponent's  service  At  all  but  for  the  fact  that  he  owns  a 
share  of  stock  in  the  company. 

Under  these  conditions  it  is  perfectly  appar^it  that  there  are 
no  considerations  of  public  convenience  and  necessity  to  warrant 
the  duplication  of  equipment  as  proposed.  It  being  adiliitted 
that  the  prospective  subscriber  has  no  need  for  service  that  can- 
not be  adequately  supplied  by  the  existing  line,  the  ownership 
of  stock  in  proponent  company  is  not  a  factor  to  be  considered. 

The  Commission  therefore  finds  and  declares  that  public  con- 
venience and  necessity  do  not  require  the  proposed  extension. 

Dated  at  Madison,  Wisconsin,  this  25th  day  of  March,  1918. 

Bailroad  Commission  of  Wisconsin,  by  Carl  P.  Jackaon  and 
Henry  R.  Trumbower,  Opmmissioners. 


ARIZONA  CORPORATIOX  COMMISSION. 

BE  MOUNTAIN  STATES  TELEPHONE  &  TELEGEAPH 

COMPANY. 

[Docket  No.  483.] 

Telephones  «•  Mules  mnd  regulations. 

Rules  and  regulations  of  a  telephone  company  appljdng  to  sub- 
scribers- contracts,  payment,  deposits,  construction  and  equipment,  pole 
line  construction,  concealed  wiring,  and  reconnection  and  reinstallation 
charges,  were  approyed  by  the  Arizona  Commission. 

[March  2,  1918.] 

j^ppiiiCATiGBT  for  approval  of  rules  of  a  telephone  company 
with  reference  to  subscribers'  contracts;  approved  with  one  ex- 
ception. 

Appearances :  W.  P.  Geary  Assistant  Attorney  Qe^ergl,  for 
the  Commission;  H.  M.  Fenjiemore,  for  the  Hoimtain  Stutea 
Telephone  &  Telegraph  Company, 
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By  the  Commiasioil:  This  is  an  application  bj  Idbuntain 
States  Telephone  &  Tdegntph  Company,  a  subeidiary  (d  the 
American  Telephone  &  Tel^^ra]^  Company,  whidi  operates  in 
the  80-caIled  inteimoontein  territory,  including  Arizona,  for  an 
order  by  the  Commifiaion  validating  certain  rules  and  r^ulations 
which  the  said  Mouatain  States  Telephone  &  Tel^raph  Company 
wishes  to  plaoe  into  efiFect.  Application  herein,  accompanied  by 
a  copy  of  ^^Bules  and  Eegulationa  Applying  to  All  Subscribers' 
Contracts,''  was  filed  with  this  Commission,  December  6,  1917. 

Pursuant  to  notice  duly  given  to  aU  interested  parties,  hear- 
ing was  had  in  the  matter  January  3, 1918. 

For  convenience,  the  Mountain  States  Telephone  &  Telegraph 
Company  will  hereinafter  be  designated  as  "company"  and 
*Tlules  and  Emulations  Applying  to  all  Subscribers'  Contracts" 
will  be  designated  as  "rules." 

The  rules  which  company  seeks  to  establish  are  as  follows: 

**Oenerdl. 

''1.  TTlider  a  party  line  contract  the  company  may  at  any  time 
connect  with  the  circuit  such  a  number  of  stations  as  is  contem- 
plated in  connection  with  the  class  of  service  covered  by  the 
contract. 

"2.  The  subscriber  has  no  property  right  in  the  telephone 
number,  or  any  right  to  continuance  of  service  through  any  cer- 
tain central  office,  and  the  company  may  change  the  telephone 
number  or  the  central  office  designations  whenever  it  deems  it  de- 
sirable in  the  conduct  of  its  business. 

**8.  The  company  has  the  right,  at  any  time,  notwithstanding 
any  provision  in  any  then  existing  contract,  to  change  or  modify 
base  rate  area  boundaries,  or  exchange  area  boundaries,  and  to 
change  specified  local  service  areas.  .  Subscribers  affected  by  such 
changes  may  at  their  dection  terminate  fheir  contracts  without 
payment  of  termination  charges.  In  all  eases  where  then  existing 
subscribes  elect  to  retain  the  service,  it  shall  be  furnished  only 
in  conformity  with  the  new  conditicms  and  under  such  r^ulations 
and  provisions  as  the  company  may  have  prescribed  with  refer- 
ence thereto. 

"4.  No  liability  whatsoever  shall  attadi  to  or  be  assumed  by 
the  company  for  any  errors  or  omissions  in  the  compiling,  print- 
ing, or  distributing  of  its  directories. 
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Digitized  by  VjOOQIC 


86  ARIZONA  CORPORATION  COMMISSION. 

^^6.  Instramentalities  are  fumiflhed  to  subaoribers  only  for 
personal  communicatioii  bj  the  subscriber  and  his  family,  or  by 
his  eOLpLojees  upon  the  subscriber's  business. 

"6.  Instrumentalities  shall  not  be  used  for  any  toll  or  con- 
sideration to  be  paid  by  any  person  other  than  the  subscriber,  nor 
for  performing  any  part  of  the  work  of  transmitting,  delivering, 
or  collecting  any  messages  where  any  toll  or  consideration  has 
been  or  is  to  be  paid  to  any  party  other  than  the  company,  with- 
out the  written  consent  of  the  company. 

"7.  In  case  service  is  interrupted,  the  only  liability  of  the  com- 
pany shall  be  to  abate  charges  for  the  service  during  the  period 
of  such  interruption  occurring  after  twenty-four  hours'  written 
notice  thereof  to  the  company. 

"8.  The  subscriber  shall  pay  monthly  at  schedule  charges  for 
all  toll  messages,  and  shall  be  responsible  for  all  charges  for  mes- 
sages originating  at  the  station  or  stations  for  which  he  has  con- 
tracted. 

"9.  For  failure  to  pay  exchange  service  charges,  toll,  or  other 
charges,  for  any  use  of  instruments  contrary  to  the  subscriber's 
contract  or  the  provisions  of  the  company's  tariffs,  or  for  the 
use  of  profane  or  indecent  language  from  said  instruments,  the 
company  reserves  the  right  to  temporarily  suspend  service,  or  to 
terminate  any  contract  without  prior  notice  to  the  subscriber  and 
inunediately  thereupon  to  sever  the  subscriber's  connections  and 
remove  the  instruments. 

"10.  Should  service  be  temporarily  suspended  for  nonpayment 
of  diarges,  reconnection  of  service  will  be  made  only  in  accord- 
ance with  these  provisions. 

"11.  Should  service  be  discontinued  for  failure  to  pay  ex- 
change service  charges,  toll  or  other  charges,  such  charges  must 
be  paid  in  full  before  service  vrill  again  be  furnished.  When 
instruments  have  been  removed  for  nonpayment  the  contract  is 
considered  to  have  been  terminated,  and  charges  tiiereon,  includ- 
ing termination  charges,  if  applicable,  are  assessed.  Reinstalla- 
tion may  be  made  upon  the  execution  of  a  new  contract  for  a 
regular  contract  term,  and  payment  of  a  deposit  in  accordance 
with  the  provisions  covering  deposits,  or  in  case  such  reinstalla- 
tion is  made  within  a  period  of  thirty  days  from  the  date  of  re- 
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inoval  the  service  is  restored  in  accordance  with  the  provisions 
covering  reinstallation  charges. 

*'12,  Instruments  and  lines  on  subscribers'  premises  furnished 
by  the  company  shall  be  and  remain  the  property  of  the  company, 
whose  agents  shall  have  the  right  to  enter  said  premises  at  any 
reasonable  hour  for  the  purpose  of  installing,  inspecting,  or  re- 
pairing the  instruments  and  lines,  and^  upon  termination  of 
contract,  for  the  purpose  of  removing  such  stations  and  lines. 

"13.  No  liability  shall  attach  to  the  company  by  reason  of  any 
defacement  or  damage  to  the  subscribers'  premises  resulting  from 
the  existence  of  the  company's  instruments,  apparatus  and  as- 
sociated wiring  on  such  premises,  or  by  the  removal  thweof ,  when 
such  defacement  or  damage  is  not  the  result  of  the  negligence 
of  the  company  or  its  employees. 

"14.  Subscribers  may  not  use  or  permit  to  be  used  any  elec- 
trical or  mechanical  apparatus  or  device  in  connection  with  the 
equipment  or  facilities  furnished  by  the  company,  without  the 
company's  consent,  or  permit  the  attachment  of  advertising  de- 
vices, or  disconnect  or  remove,  or  permit  others  to  disconnect  or 
remove,  any  apparatus  installed  by  the  company. 

"15.  All  ordinary  expense  of  maintenance  and  repair,  unless 
otherwise  specified  in  the  subscriber's  contract  or  in  the  com- 
pany's tariffs,  is  borne  by  the  company.  The  subscriber  is  as- 
sessed the  actual  cost  of  each  telephone  instrument  or  piece  of 
apparatus  injured  or  destroyed  otherwise  than  by  unavoidable 
accident 

"16.  Should  the  company  be  required  to  acquire,  by  purchase 
or  condemnation,  any  rights  of  way  in  order  to  economically  fur- 
nish service  in  any  exchange,  the  company  shall  not  be  liable  for 
failure  to  fumi^  the  same,  unless  the  purchase  price  and  costs 
expended  by  the  company  in  acquiring  such  rights  of  way  by  con- 
demnation or  purchase  be,  paid  or  guaranteed  to  the  company  by 
the  subscriber. 

"17.  Although  the  company  wishes  to  afford  the  greatest  pos- 
sible use  of  the  system  to  its  subscribers,  and  although  ordinarily 
no  restriction  is  placed  upon  the  length  of  local  conversations,  tbe 
company  reserves  the  right  to  limit  the  duration  of  such  conversa- 
tions to  five  minutes^  if  conversations  of  longer  duration  than 
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live  minutes  are  likely  to  interfere  with  the  itse  of  the  servioe  hy 
other  subscribers. 

^'Advcmce  Payments  amd  Deposits. 

"A.  Advance  Payments: 

"1.  Applicants  for  telq)hone  service  with  whom  the  company 
has  no  account  or  who  are  not  connected  in  a  substantial  way  with 
a  firm,  corporation,  or  other  c<Hicem  already  subscribing,  or 
whose  financial  responsibility  is  not  a  matter  of  general  knowl- 
edge, are  required  to  make  an  advanoe  payment  at  the  time  the 
application  for  servioe  is  signed. 

"2.  Where  the  application  for  service  is  for  a  term  of  three 
mcmths  or  more,  applicants  enumerated  in  *1'  are  required  to 
pay,  in  advance  of  thei  establishment  of  service,  three  months' 
charges  for  main  stations  and  exchange  service,  equipment,  facili- 
ties, mileage,  listings,  joint  user  service,  etc. 

^TTnder  contracts  for  message  rate  or  subscribers'  coin-box  serv- 
ice, the  guaranty  is  considered  as  the  %ain  station  and  exchange 
service'  diarga 

"The  amount  of  the  advance  payment  is  credited  to  the  sub- 
scriber's account  as  applying  to  any  indebtedness  under  the  con- 
tract for  exchange  service,  equipment,  facilities,  mileage,  listings, 
joint  user  service,  etc.,  and  for  toll  messages. 

"Applicants  for  telephone  service  or  existing  subscribers  may 
if  it  is  deemed  necessary  by  the  company  in  safeguarding  its 
interests,  be  required  to  make  an  advance  payment  for  a  period 
greater  than  three  months. 

"3.  Where  the  application  is  for  service  for  a  period  of  less 
than  three  months,  applicants  enumerated  in  *1'  are  required  to 
pay  in  advance  of  the  establishment  of  service,  all  charges  for 
main  stations  and  exchange  service,  equipment,  facilities,  mile- 
age, joint  user  service,  etc.,  for  the  full  period  covered  by  the 
contract,  except  charges  for  local  messages  in  excess  of  fhe  guar- 
anty under  contracts  for  message  rate  or  subscribers'  coin-box 
service,  and  all  toll-message  charges  which  are  billed  periodically 
in  arrears,  and  for  the  cost  of  removal. 

"Note. — In  all  cases  installation  or  construction  charges  in 
addition  to  any  advance  payments  which  may  be  assessed  are  re- 
quired to  be  paid  before  the  work  is  started. 
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'^.  Deposits: 

^'1.  Applicants  for  telephone  service  or  existing  subscribers 
whose  credit  is  known  to  be  bad^  are  required  to  make  a  deposit 
at  the  time  the  application  is  signed,  or  upon  request  of  the  com- 
pany. 

"2.  The  deposit  required  is  equal  to  the  amount  of  the  ad- 
vance payment  required  under  contract  for  a  similar  pmod. 

"3.  Deposits,  with  simple  interest  at  8  per  cent  per  aimum,  are 
applied  in  payment  of  any  unpaid  charges  for  main  stations  and 
exchange  service,  equipment,  facilities,  mileage,  listings,  joint 
user  service,  etc,  and  for  toll  messages,  upon  termination  of  the 
contract,  or,  at  any  time  previous  thereto  at  the  option  of  the  com- 
pany, the  residue,  if  any,  being  returned  to  the  subscriber, 

'' Construction  Charges^ 

**A.  Pole  Line  Construction: 

"1.  To  guard  against  excessive  plant  investment,  where  ihere 
is  no  possibility  of  a  reasonable  return,  the  company  reserves  the 
right  to  refuse  to  invest  in  or  own  pole  Kne  construction  in  sparse- 
ly settled  territories. 

"2.  The  following  regulations  apply  where  the  company  is 
willing  to  extend  its  pole  line  construction  to  reach  prospective 
subscribers  in  sections  where  plant  facilities  are  not  available. 

"(a)  Where  the  cost  per  subscriber  of  establishing  service  ex- 
ceeds $36,  each  subscriber  is  required  to  pay,  in  addition  to  the 
r^ukr  diarges  for  the  service  for  which  he  subscribes,  all  of  the 
cost  of  establishing  his  service  which  exceeds  $35.  This  special 
construction  charge  is  an  installation  charge,  and  does  not  affect 
the  annual  rate  applying  to  the  service.  The  subscriber  may  fur- 
nish the  required  amount  in  cash,  or  in  lieu  of  cash  may  contrib- 
ute its  equivalent  in  poles,  labor,  board,  lodging,  or  incidaital 
expenses.  Cost  of  establishing  the  service  as  used  in  this  para- 
gn^ph  does  not  include  the  cost  of  interior  wiring,  the  arrester, 
and  the  station  equipment,  but  does  include  the  cost  of  all  other 
equipment  Wherever  the  words  *^co8t'  or  ^actual  cost*  are  used 
herein,  they  are  intended  to  cover  the  actual  cost  of  material, 
labor,  and  incidentals,  plus  a  charge  for  supervision, 
"(b)  Material  and  labor  furnished  by  the  prospective  subscriber 
are  subject  to  the  approval  of  the  company. 
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"(c)  The  ownership  of  any  pole  line  provided  wholly  or  in 
part  at  the  subscriber's  expense  under  the  terms  of  this  section 
is  vested  in  the  company,  and  the  company  requires  the  subscriber 
to  execute  a  bill  of  sale  in  favor  of  the  company  for  each  pole 
line. 

"(d)  Contracts  necessitating  pole  line  construction,  all  or  a 
part  of  the  expense  of  which  is  borne  by  the  company,  are  not 
taken  for  periods  of  less  than  one  year. 

"Contracts  are  not  taken  for  initial  periods  longer  than  one 
year  fdr  the  purpose  of  reducing  or  eliminating  installation 
charges. 

"B.  Special  Types  of  Construction: 

^When  any  special  type  of  construction  is  desired  by  the  sub- 
scriber, as  for  example,  where  underground  service  connections 
are  desired  in  places  where  serial  drop  wires  are  regularly  used 
to  reach  thie  subscriber's  premises,  an  additional  charge  is  made 
equal  to  the  difference  between  the  cost  of  the  special  type  of  con- 
struction and  the  cost  of  the  standard  type  of  construction* 

"C.  Concealed  Wiring: 

"The  standard  method  of  wiring  buildings  contemplates  the 
use  of  exposed  wiring.  When  concealed  wiring  is  desired  an  ad- 
ditional charge  is  made  equal  to  the  total  cost  of  installation  less 
the  cost  of  an  exposed  wiring  installation,  except  that  if  suitable 
interior  conduit  is  provided  by  the  subscriber  the  wiring  is  in- 
stalled in  the  conduit  by  the  company  without  additional  diai^e. 

"Wiring  run  in  grooves  of  baseboards,  mouldings,  wainscot- 
ing, etc.,  is  not  considered  concealed  wiring. 

"D.  Miscellcmeous: 

"All  construction  charges  are  required  to  be  paid  before  the 
work  is  started. 

^'Beconnection  and  Reinstallation  Charges. 

^' Re  connection  Charges: 

*^When  service  has  been  temporarily  suspended  for  nonpay- 
ment of  charges,  reconnection  is  made  only  upon  payment  of  all 
f  the  charges  due  under  the  contract  to  date  of  mispensioxi,  and 
in  addition,  a  reconnection  charge  of  $1. 
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^Reinstallation  Charges: 

**Wlien  instruments  have  been  removed  for  nonpayment  of 
charges,  reinstallation  is  made  in  accordance  with  the  provisions 
of  the  general  section  covering  TRnles  and  Regulations  Applying 
to  All  Subscribers'  Contracts/  except  that  the  subscriber  may, 
upon  request,  have  the  instruments  reinstalled  and  the  service 
restored  without  the  execution  of  a  new  contract,  under  the  fol- 
lowing conditions : 

"1.  The  request  must  be  made  within  a  period  of  thirty  days 
from  the  date  of  removal  of  the  instruments. 

"2.  All  of  the  charges  for  the  nonpayment  of  which  the  instru- 
ments were  removed,  and  in  addition,  a  reinstallation  charge  of 
$2.50,  must  be  paid  at  the  time  the  request  for  reinstallation  is 
mada 

"3.  No  charge  for  service  is  made  for  the  period  during  which 
the  instruments  were  not  in  place,  nor  for  the  period,  if  any, 
prior  to  removal  of  the  instruments,  during  which  service  was 
denied  on  account  of  the  nonpayment. 

"4.  When  reinstallation  has  been  made  in  accordance  with 
•fliese  provisions,  the  terms  of  the  original  contract  are  continued 
in  effect,  except  that  the  initial  period  is  extended  for  a  term 
equal  to  that  during  which  the  instruments  were  not  in  place." 

Of  those  rules  set  forth  under  the  heading  of  "general/*  the 
provisions  are  practically  those  established  l)y  previous  filings 
on  the  part  of  the  company,  with  the  exception  of  rule  3,  which 
relates  to  the  right  of  the  company  to  modify  base-rate  boundaries 
and  to  change  specified  local  area  services.  It  was  explained  by 
the  company  in  the  hearing  that  the  rules  were  intended  pri- 
marily for  the  guidance  of  its  employees,  and  company  conceded 
that  each  modification  of  an  exchange  area  could  be  made  legally 
only  after  specific  approval  had  been  received  from  this  Commis- 
sion. 

The  evidence  offered  in  support  of  the  rule  was  to  the  effect 
that,  under  the  existing  arrangement,  exchange  areas  are  estab- 
lished arbitrarily  as  circles  of  varying  radii  and  centering  at 
the  exchange.  It  was  shown  that  in  no  case  did  such  areas  con- 
form to  the  actual  physical  character  of  the  communities  pro- 
vided with  telephone  service,  and  that  the  company^s  telephone 

business  has  developed  to  the  point  where  it  is  imperative  that 
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new  exchange  areas  be  provided.  Maps  have  already  been  filed 
for  many  of  the  exohanges ;  and  it  is  stated  that  at  an  early  date 
comp^y^s  entire  field  in  this  state  will  be  naapped  and  estab- 
lished definitely  with  reference  to  town  limits  or  other  lawfully 
recognized  boundaries.  Included  in  the  record  is  a  statement  by 
company's  witness  that  the  proposed  revision  of  rate  areas  will  not 
result  in  an  advance  in  the  rate  of  any  subscriber  now  connected. 

We  are  of  the  opinion  that  the  other  rules  listed  under  the 
heading  of  "GeneraF'  are  those  establiAed  and  recognized  as 
necessary  to  the  proper  conduct  of  the  telephone  business.  It  is 
evident  that  certain  of  these  rules  relating  to  the  liability  of  the 
company  are  not  within  the  jurisdiction  of  tiiis  Commission. 

Those  rules  set  forth  under  the  heading  of  "Advance  Pay- 
ments and  Deposits"  are  almost  identical  with  rules  already 
authorized  in  our  docket  No.  114.  We  note  one  exception  to  the 
foregoing:  The  last  paragraph  of  rule  A-2  stating,  "Applicants 
for  telq)hone  service  or  existing  subscribers  may,  if  it  is  deemed 
necessary  by  the  company  in  safeguarding  its  interests,  be  re- 
quired to  make  a?i  advance  payment  for  a  period  greater  than 
three  months,"  is,  in  our  opinicm,  unnecessary,  and  in  fact  we 
believe  the  l^ality  of  such  rule  might  be  questioned. 

Those  rules  set  forth  under  the  heading  "Construction 
Charges,"  form  a  restatement  of  rules  already  in  effect  by  virtue 
of  having  been  filed  heretofore  in  compliance  with  the  provisions 
of  law. 

The  rules  set  forth  under  the  heading  of  'Heconnection  and 
Reinstallation  Charges"  are  reasonable,  in  our  opinion,  and 
should  be  permitted  to  be  placed  in  effect.  The  Commission  has 
encouraged  public  utilities  to  employ  reasonable  and  lawful  meas- 
ures in  the  collection  of  its  accounts.  Annual  reports  and  audits 
of  the  various  classes  of  public  utilities  reporting  to  us  show  that, 
notwithstanding  efforts  made  to  collect  accounts,  there  always 
exists  a  certain  amount  of  uncoUectable  revenue.  It  is  obvious 
that  when  service  is  rendered,  and  not  paid  for,  the  other  sub- 
scribers or  customers  must  assume  the  burd^i,  and,  as  we  view 
it,  telephone  companies  in  particular  should  be  permitted  to  use 
any  fair  means  at  its  disposal  in  collecting  accounts,  since  the 
service  rendered  is  not  a  necessity  to  the  extent  that  water  serv- 
ice or  electric  service  would  be, 
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ORDER. 

This  case  being  at  issue,  and  having  been  duly  heard  and  sub- 
mitted, and  investigation  of  the  matters  and  things  involved  hav- 
ing been  had,  and  the  Commission  having,  on  the  date  hereof, 
made  and  filed  a  report  containing  its  findings  of  fact  and  con- 
clusionB,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

It  is  ordered  that  the  last  paragraph  of  rule  A-2,  set  forth  un- 
der the  heading  of  "Advance  Payments  and  Deposits,^*  and  stat- 
ing, "Applicants  for  telephone  service  or  existing  subscribers 
may,  if  it  is  deemed  necesaary  by  the  company  in  safeguarding 
its  interests,  be  required  to  make  an  advance  payment  for  a 
period  greater  than  three  months,"  be  and  the  same  is  hereby 
suspended. 

It  is  further  ordered  that  rule  3,  set  forth  under  the  heading 
of  "General,"  shall  be  amended  to  provide  that  no  base  rate  area, 
exchange  area  boundary,  or  local  service  area  may  be  modified 
without  express  permission  from  the  Corporation  Coromission. 

It  is  further  ordered  that  the  other  rules  and  regulations,  the 
subject  of  this  application  and  set  forth  on  pages  2  to  7,  inclu- 
sive, of  the  opinion  herein,  be  and  the  same  are  hereby  accepted 
as  a  lawful  filing  of  the  Mountain  States  Telephone  &  Telegraph 
Company,  and  said  company  may  make  such  rules  effective  from 
and  after  March  10,  1918. 


CAIilFORNIA  RAILROAD  COBtMISStOir. 

CHAELES  SHERMAN  et  al. 

i;. 

CALIFORNIA-MICHIGAN  LAND  &  WATER  COMPANY. 

[Deeiaion  Ko.  5119;  Oftse  No.  1068.] 

TalwaUm  —  ReproducUon  new  coat  —  War  —  Price  used. 

1.  In  arriving  at  the  reproduction  new  cost  of  the  property  of  a 
water  company,  the  Caliiohnia  Cosnniissien  accepted  an  appraisal  based 
on  material  prices  averaged  over  a  period  of  years,  instead  of  one  using 
tyrioes  as  of  the  dote  of  the  appraisal,  since  the  use  of  the  present  war 
prioes  is  maiiifestly  unfair  to  the  consumer. 

TaluaUan  —  Percolating  waters, 

2.  No  value  will  be  allowed  for  percolating  water  in  a  water-rate 
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valuation  aside  from  the  value  of  the  water-bearing  lands  considered 
for  all  available  uses  that  they  might  be  put  to,  including  the  pumping 
of  water  therefrom. 
Valuation  — >  Water-bearing  lands  —  Fact€M*a. 

3.  In  fixing  the  value  to  be  allowed  for  water-bearing  lands  in  a 
water-rate  valuation  the  California  Commission  took  into  consideration 
the  fact  that  the  utility,  by  scattering  its  wells  and  reservoirs  without 
regard  for  economy  of  space,  had  rendered  a  greater  portion  of  the 
tract  unmarketable  than  was  necessary,  and  that  a  large  part  of  the 
land  was  used  for  agricultural  purposes  without  any  diminution  of  its 
value  as  a  water  producer. 

Valuation  —  Pipe  line  —  Bight  of  way, 

4.  A  right  of  way  for  water  mains  laid  along  the  rear  of  lots  on  a 
tract  of  land  belonging  to  the  utility,  rather  than  on  streets  for  whi<^ 
a  franchise  could  easiv  have  been  secured,  merely  amounting  to  an 
easement  and  in  no  manner  lessening  the  value  of  the  property  crossed, 
should  not  be  capitalized  in  a  rate  valuation. 

Valuation  —  Water  —  Private  system  —  Enlarged  uHth  assistance  of 
consumers  —  Basis, 

5.  A  portion  of  a  water  ^stem  originally  Constructed  for  the  pur* 
pose  of  aiding  the  sale  of  real  estate,  purchased  from  the  land  company 
by  a  water  utility  and  later  enlarged  by  it  with  the  financial  assistance 
of  consumers,  can  be  capitalized  fairly  in  a  rate  case  for  the  amount  of 
the  purchase  price,  even  though  it  would  cost  new  more  than  three  thnea 
that  amoimt. 

Valtiatio^i  —  System  in  eaccess  of  present  needs  -*  Present  consumers 
-^  Basis, 

6.  The  entire  cost  of  a  water  system  having  an  excess  capacity  in- 
stalled for  the  purpose  of  furnishing  a  future  supply  on  now  unde- 
veloped lands  is  not  properly  chargeable  to  the  present  consumers,  who 
should  only  bear  the  amount  having  the  same  ratio  to  the  present  in- 
vestment that  the  present  maximum  demand  bears  to  the  capacity  of  the 
system,  together  with  a  reasonable  allowance  for  overbuilding  made  in 
anticipation  of  the  normal  development  of  the  business* 

Return  —  Operating  expenses  —  Salaries  —  Joint  manager  utility  and 
nonutility  property, 

.7.  In  estimating  operating  expenses  for  a  water  utility,  also  engaged 
in  the  real  estate  business,  in  a  rate  case,  the  California  Commission  re- 
fused to  permit  the  inclusion  of  a  salary  for  a  city  manager,  In  addition 
to  that  of  the  local  superintendent,  where  it  appeared  that,  if  the  latter 
devoted  his  entire  attention  to  the  water  business,  so  far  as  its  needs 
were  concerned,  the  city  office  would  be  unnecessary. 

[Febmajy  7,  1*18.] 

CJoMPLAiNT  alleging  that  water  rates  charged  by  California- 
Michigan  Land  &  Water  Company  to  consumers  on  the  South 
Santa  Anita  tract,  Los  Angeles  county,  are  excessive,  unreasona- 
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ble,  and  unjust;  revised  schedule  of  rates  established  by  Com- 
mission. 

Appearances:  Charles  Sherman  for  complainants;  Richard 
C.  Ooodapeed  for  defendant 

By  the  Commission :  The  complaint  in  this  proceeding  was 
made  by  twenty-eight  residents  of  the  so-called  South  Santa 
Anita  tract,  Los  Angeles  county.  These  complainants  are  users 
of  water  from  the  system  of  the  California-Michigan  Land  & 
Water  Company  hereinafter  referred  to  as  defendant. 

The  complaint  alleges  in  effect  that  the  rates  charged  by  de- 
fendant are  excessive,  unreasonable,  and  unjust,  and  asks  that  a 
fair  and  reasonable  rate  schedule  be  established. 

Defendant  in  its  answer  denies  that  the  charges  are  excessive, 
and  allies  that  the  present  rate  schedule  does  not  provide  suffi- 
cient revenue  to  cover  operating  expenses  and  depreciation 
charges,  and  asks  that  a  reasonable  and  just  schedule  of  rates  be 
established. 

Public  hearings  were  held  in  Los  Angeles  on  July  28,  and 
October  12,  1917,  by  Examiner  Encell. 

The  California-Michigan  Land  &  Water  Company  was  organ- 
ised December  21,  1910,  primarily  for  the  purpose  of  develop- 
ing for  residential  uses  some  167  acres  of  land  lying  a  few  miles 
directly  east  of  Pasadaia  known  as  the  Michillinda  tract.  The 
•water  system  was  then  constructed  as  an  adjimct  to  the  real  estate 
business.  In  the  early  part  of  1913,  defendant  began  supplying 
water  to  such  few  residents  as  occupied  its  tract.  Shortly  there- 
after defendant  acquired  the  water  system  owned  and  operated 
by  the  Cribb-Brodek  Light  &  Water  Company  for  the  sum  of 
$3,500,  which  system  was  then  supplying  water  to  the  residents 
of  the  South  Santa  Anita  tract,  a  contiguous  tract  on  the  south 
and  east  of  the  Michillinda  tract.  The  transfer  of  this  property 
was  authorized  by  this  Commission  on  January  15,  1913,  in  de- 
cision No.  407  in  application  No.  273,  entitled  "In  the  Matter  of 
the  Application  of  the  California-Michigan  Land  &  Water  Co.  for 
permission  to  exercise  franchises  and  for  extensions"  (2  Cal,  R. 
C  31).  Permission  to  extend  into  the  South  Santa  Anita  tract 
was  granted,  provided  the  rate  to  the  residents  of  this  tract  would 
not  exceed  $2  per  month  for  1,333J  cubic  feet  or  less  and  3J 

P.U.R.1918D. 


Digitized  by 


Google 


06 


CALIFORNIA  RAILROAD  COMMISSION. 


cents  per  100  cubic  feet  for  water  used  in  excess.  These  are  the 
rates  now  in  effect. 

Water  supply  for  this  system  is  obtained  from  six  wells  located 
on  the  northerly  part  of  the  Michillinda  tract.  From  these  wells 
the  water  is  pumped  into  four  concrete  reservoirs  and  is  thence 
distributed  throughout  the  Michillinda  and  South  Santa  Anita 
tracts.  The  average  number  of  consumers  in  1916  was  144. 
At  present  this  has  been  increased  to  179  taps,  practically  all  of 
which  are  active.  Of  these  consumers  seven  only  are  on  the 
Michillinda  tract.  , 

For  convenience  the  subject-matter  of  this  application  will  be 
considered  under  the  following  heads :  Appraisal,  Service  Value, 
lifaintenance  and  Operation  Expense,  the  Eate.  These  will  be 
discussed  in  the  order  named. 

Appraisals. 

Appraisals  were  filed  by  Mr.  Gteodspeed  for  the  company  and 
by  assistant  engineers  0.  H.  Loveland  and  J.  6.  Walther  for 
the  Commission.  A  comparative  tabulation  of  these  appraisals 
follows: 


Designation. 


Distribution  system  . 
Meters  and  services  . 

Beservoirs  

Pumping  equipment 

Wellfl    

Buildings 

Tanks  

Pumping  pits 

Tools,  etc 


Totals 


Commission 

Engineers, 

Estimated 

Cost 


$24,036 

S,983 

4,649 

2,934 

6,030 

14S 

171 

1,036 

300 


$43,287 


Goodapeed  for  Company. 


Reproduc- 
tion Cost. 


t$51,289.28 
6,690.00 
6,850.00 
6,726.00 
7,100.00 


$76,654.28 


Original    Present 
Cost.        Value. 


$23,949 
3,409 
3,900 
3,900 
7,100 


$42,258 


t$29,036 
8,429 
3,137 
4,015 
6,000 


$44,617 


*Included  in  items  above. 

tFranchise  cost,  engineering  and  legal  expense,  included. 

[1]  In  the  appraisal  submitted  by  the  company  the  prices  of 
material  are  as  of  the  date  of  the  appraisal.  The  present  condi- 
tion has  resulted  in  abnormally  high  prices,  and  makes  the  use 
of  present  prices  in  a  reproduction  new  method  of  valuation 
manifestly  unfair  to  the  consumer.  It  was  testified  by  Mr.  El- 
mer Anderson,  superintendent  of  the  company,  that  prices  had 
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inoreaded  15  per  cent  since  the  date  of  the  appraisal  and  would 
continne  to  increase  for  a  long  period. 

The  Commission's  engineers  have  used  prices  averaged  over  a 
period  of  years,  thus  compensating  for  periods  of  abnormally  low 
or  high  prices.  The  estimate  of  the  Commission's  engineers 
checks  the  estimate  of  original  cost  made  by  the  company  very 
closely.  In  view  of  these  facts  it  is  fair,  and  is  fouild  as  a  fact, 
that  the  Commission's  engineer's  appraisal  of  $43,287  is  a  fair 
amount  for  the  estimated  cost  new  of  the  physical  structures  of 
this  system. 

[2,  S]  Beal  estate  and  water  ri^ts  are  not  included  in  the 
above  tabulation. 

Defendant  in  exhibit  "8"  contends  that  its  water  rights  have  a 
value  of  $60,000  whidi  sum  is  arrived  at  by  assuming  a  use  of 
80  miner's  indi^  c(Hitinuous  flow  at  $750  per  miner's  inch. 

The  water  is  obtained  from  wells  sunk  directly  behind  the  so- 
called  Raymond  Hill  dyke,  which  is  composed  of  a  soft  miocene 
sandstone.  This  dyke  is  a  natural  underground  dam  and  forms 
a  natural  reservoir.  The  difference  in  the  distance  to  the  water 
plane  from  the  ground  surface,  above  and  below  the  dyke  on  the 
Michillinda  and  South  Santa  Anita  tracts  varies  from  50  to  100 
feet.  Water  is  thus  more  readily  obtainable  in  the  area  above 
the  dyke  from  which  this  company  obtains  its  water  supply. 

This  Commission  has  repeatedly  held  that,  in  the  case  of  per- 
colating waters,  these  waters  can  have  no  value  aside  from  the 
value  of  the  land  considered  for  all  purposes  including  the  pump- 
ing of  water  therefrom ;  and  we  shall  in  this  instance  consider  the 
value  of  the  lands  to  this  company  for  all  available  uses  that  it 
might  be  put  to  including  its  use  as  water-bearing  land. 

The  testimony  shows  that  the  lots  upon  which  are  located  the 
wells  and  reservoirs  of  defendant  are  used  for  agricultural  and 
other  purposes. 

The  maps  of  this  system  filed  show  that  in  most  instances  only 
a  very  small  portion  of  the  land  reserved  for  water  uses,  and 
which  the  defendant  desires  to  have  the  Commission  consider  as 
a  capital  investment,  is  actually  used  for  defendant's  water  busi- 
ness. 

Defendant  herein  claimed  in  its  appraisal  a  value  of  $10,500 

for  the  lands  which  have  been  made  unmarketable  by  reason  of 
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the  location  of  wells  and  reservoirs  thereupon.  However,  the 
land  actually  used  for  these  purposes  does  not  constitute  more 
than  one  third  of  the  area  of  the  lands  upon  which  these  water- 
l>roduction  facilities  are  located ;  nor  would  an  allowance  of  the 
land's  full  value  take  into  consideration  the  fact  that  defendant  is 
using  the  remaining  two  thirds  of  these  lands  for  agricultural 
and  other  purposes.  Furthermore  because  defendant  was  the 
owner  of  the  entire  tract,  it  has  scattered  its  plants  and  laid  pipes 
on  different  portions  of  the  tract  without  any  regard  to  an  econo- 
my of  space  such  as  would  have  been  exercised  had  it  been  neces- 
sary for  them  to  have  purchased  land  for  the  location  of  these 
facilities  from  third  parties. 

Taking  into  consideration  the  scattered  location  of  the  wells 
and  reservoirs,  and  the  further  fact  that  the  land  is  used  for  ag- 
ricultural purposes  without  any  interference  or  diminution  of 
its  value  as  a  water  producer,  we  believe  that,  if  defendant  herein 
is  allowed  a  return  upon  the  sum  of  $5,550,  that  the  Commission 
is  giving  to  the  utility  a  fair  allowance  for  its  capital  invested  in 
water-bearing  lands. 

[4]  Defendant  has  included  in  its  appraisal  25,000  feet  of 
private  right  of  way  at  $150  per  1,000  feet  or  a  total  of  $3,750 
for  rights  of  way*  This  price  is  based  upon  the  price  paid  by  the 
defendant  for  ^  mile  of  right  of  way  which  was  purchased  from 
an  adjacent  property  owner.  Defendant  has  laid  its  water  mains 
along  the  rear  of  the  lots  into  which  their  tract  has  been  sub- 
divided, instead  of  placing  the  same  in  the  dedicated  streets  of 
the  tract.  This  was  done  by  them  to  avoid  placing  of  meter  boxes 
and  service  connections  in  the  front  of  their  lots.  The  right  of 
way  upon  which  this  valuation  was  placed  by  the  defendant  is 
merely  an  easement,  and  does  not  in  anywise  lessen  the  value  of 
the  property  upon  which  it  is  laid.  Taking  this  fact  into  con- 
sideration, and  the  further  fact  that  defendant  could  have  secured 
a  franchise  to  place  its  mains  in  the  dedicated  streets  at  practical- 
ly no  cost  to  itself,  the  amount  claimed  herein  is  not  only  exces- 
sive, but,  taking  into  consideration  the  facts  hereinabove  set 
forth,  we  believe  that  these  easements  should  not  be  capitalized  in 
this  proceeding. 

Only  one  strip  of  right  of  way  J  mile  in  length  was  purchased. 
At  the  time  of  the  installation  of  the  10-inch  main  to  the  South 
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Santa  Anita  tract  it  became  neoeseary  to  purchase  a  right  of  way 
from  the  Chapman  ranch.  This  right  of  way  i  mile  in  length 
cost  $400. 

Service  Value. 

[5]  As  before  stated  the  company  purchased  from  the  Cribb- 
Brod^  Company  that  portion  of  its  system  which  supplies  the 
South  Santa  Anita  tract  with  water  at  a  cost  to  itself  of  $3,500. 
The  property  purchased  for  this  sum  provided  a  water  supply  for 
the  South  Santa  Anita  tract.  In  order,  however,  to  be  able  to  bet- 
ter supply  the  South  Santa  Anita  tract,  and  also  to  supply  the 
MichiUinda  tract,  a  6-inch  and  lO-inch  main  were  laid  from  the 
wells  in  the  MichiUinda  tract  to  the  South  Santa  Anita  tract  at  a 
considerable  cost.  The  Conmiission's  engineer  rqwrts  that  that 
portion  of  the  syst^n  purchased  ixom.  Cribb-BrodA  Company 
would  cost  new  $10,803  exclusive  of  rights  of  way  over  private 
land.  This  large  investment  is  disproportionate  to  the  service 
rendered  the  water  consumers  in  the  South  Santa  Anita  tract 

At  the  time  that  tiie  facilities  of  the  defendant  herwi  were  con- 
nected with  the  South  Santa  Anita  tract,  owners  of  approximate- 
ly 526  acres  in  that  tract  paid  to  defendant  the  sum  of  $20  per 
acre  to  assist  in  financing  the  extension  of  that  service  to  their 
properties.  In  view  of  the  fact  that  the  Cribb-Brodek  system 
was  originally  constructed  for  the  purpose  of  aiding  in  the  sale  of 
real  estate,  and  that  there  was  paid  to  defendant  $20  per  acre 
as  a  deposit  to  cover  the  cost  of  installing  additional  facilities, 
we  consider  it  fair  for  the  purpose  of  this  proceeding  that  the 
original  cost  to  defendant  of  tiie  equipment  to  supply  the  South 
Santa  Anita  tract,  namely,  $8,500,  be  regarded  as  a  fair  sum  to 
be  capitalized. 

[6]  It  was  contended  by  defendant  that  the  portion  of  the 
system  which  supplies  the  South  Santa  Anita  tract  should  be  seg- 
regated and  a  rate  for  that  tract  only  computed.  All  of  the  com- 
plainants reside  in  that  tract,  there  being  only  mv&a  consumers 
in  the  MichiUinda  tract. 

As  we  have  hereinabove  stated,  defendant  has  charged  gainst 
the  South  Santa  Anita  tract  the  6-inch  apd  lO-inch  pipe  line  ex- 
tending through  the  MichiUinda  tract  from  the  wells  and  reser- 
voirs located  thereon.     As  was  hereinabove  pointed  out  this  line 
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was  installed  in  such  a  manner  that  it  could  supply  a  large  portion 
of  the  Michillinda  tract,  and  its  location  was  chosen  for  that  pur- 
pose. The  wells  and  reservoirs  served  a  similar  purpose.  We 
are  of  the  opinion  that  it  would  be  unfair  under  the  circumstances 
to  fix  a  different  rate  for  the  different  tracts,  because  in  so  doing 
it  would  place  the  burden  of  practically  the  entire  system  upon 
the  consumers  of  the  South  Santa  Anita  tract. 

The  Michillinda  tract  was  put  on  the  market  at  approximately 
the  same  time  as  the  water  system  was  constructed,  but,  owing  to 
the  slump  in  real  estate,  sold  very  slowly.  At  present  there  are 
only  seven  consumers  served  in  addition  to  the  use  of  water  by  de- 
fendant for  domestic  and  irrigation  purposes  on  its  property. 
Defendant  has  two  domestic  and  eight  irrigation  connections. 
The  use  of  water  through  the  irrigation  services  for  the  year 
3916  was  reported  to  be  2,200,000  cubic  feet.  There  are  about 
300  lots  in  this  tract  each  approximately  ^  acre  in  size  within  the 
area  reached  by  this  system. 

The  South  Santa  Anita  tract  is  divided  into  105  lots  of  approxi- 
mately 5  acres  each,  and  of  these  all  but  18  were  served  in  1916, 
and  it  is  reported  by  Mr.  Anderson,  defendant's  superintendent, 
that  the  entire  tract  is  irrigated  this  year.  On  this  tract  each 
lot  averages  approximately  two  services,  and  considering  this  as 
normal  we  find  that  under  the  whole  system  there  are  approxi- 
mately 600  lots  tliat  can  be  served  while  the  company  is  now  serv- 
ing only  167. 

It  therefore  appears  that  while  the  South  Santa  Anita  tract  is 
practically  fully  developed,  the  Midiillinda  tract  is  still  in  its  in- 
fancy as  to  development,  and  it  would  be  unfair  to  charge  a  pipe 
system  of  this  extent  to  the  present  consumers.  We  believe  that 
in  this  instance  it  is  fair  to  include  that  portion  of  the  system 
used  in  the  service  of  the  present  consumers  with  reasonable  al- 
lowances for  overbuilding  such  as  occur  in  normal  systems,  and 
for  such  additional  short  extensions  and  service  connections  as 
may  become  necessary. 

We  will  therefore  assume  that  the  pipe  lines  other  than  those 
purchased  from  the  Cribb-Brodek  Company  are  used  in  the  pro- 
portion of  400  to  167,  and  thus  include  a  liberal  overbuilding  al- 
lowance for  100  possible  consumers.  The  Commission's  en- 
gineers appraised  this  pipe  system  at  $15,292,  and  using  the  above 
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proportion  we  arrive  at  a  service  value  for  present  consumers  of 
$6,380. 

The  testimony  of  Mr.  Anderson,  superintendent  of  the  com- 
pany, shows  that  the  pumping  plants  of  this  company  have  a  ca- 
pacity of  146  miner's  inches  or  260,500  cubic  feet  per  day.  Dur- 
ing July,  1916,  in  which  the  maximum  consumption  occurred^ 
the  record  shows  an  average  daily  use  of  40,000  cubic  feet  or  23 
miner's  inch  days. 

The  reservoirs  of  this  company  have  a  capacity  of  69,000  cubic 
feet  or  more  than  sufficient  for  an  average  day's  use  in  the  maxi- 
mum month.  We  find,  therefore,  that  the  present  pumping  sys- 
tem without  considering  slibrage  is  6.2  times  the  capacity  neces- 
sary for  an  average  day's  use. 

It  assuredly  is  treating  this  company  liberally  if  this  average 
use  is  doubled  and  used  as  the  measure  of  proper  capacity  apart 
horn  the  additional  advantage  which  the  utility  has  of  being  able 
to  care  for  their  peak  loads  from  storage.  Even  after  thus 
doubling  the  daily  use,  we  find  that  the  present  pump  capacity  is 
3.1  times  that  needed  on  the  preceding  basis. 

This  excess  capacity  was  undoubtedly  installed  for  the  purpose 
of  supplying  the  future  use  on  the  Michillinda  tract,  and  therefore 
the  entire  cost  of  the  present  system  is  not  properly  chargeable 
hgainst  present  consumers.  The  amount  we  believe  that  is  pr(^ 
erly  chargeable  against  the  present  consumers  should  bear  the 
same  ratio  to  the  present  investment  that  the  present  maximum 
demand  bears  to  the  capacity  of  the  system,  together  with  a  rea- 
sonable allowance  for  such  oversizing  of  its  system  as  might 
under  ordinary  circumstances  be  made  in  anticipation  of  the 
normal  development  of  a  company's  business.  The  ratio  just 
suggested  would  give  the  sum  of  $4,980  as  that  portion  of  the 
lands  and  pumps  of  defendant  which  is  properly  chargeable  to  the 
present  consumers.  This  allowance  will  admit  of  a  stand-by  unit 
for  emergencies,  in  addition  to  that  reserve  supply  which  is  in 
storage. 

A  resume  of  the  various  items  going  to  make  up  this  service 
value  follows : 

Purchase  from  Cribb-Brodek  Company  $3,500 

Pipe  system  in  Michillinda  tract 6^80 

Puinps  and  equipment 4,980 

Furniture  and  wwls    300 
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Reservoirs , 3,390 

Services  and  meters 3,983 


Total   $22^33 

It  is  heareby  found  as  a  fact  that  the  above  sum  is  the  fair  serv- 
ice value  of  def^idant's  water  plant  used  in  the  service  of  its 
present  consumers. 

Maintenance  and  Operation  Expense. 

[7]  Following  is  a  tabulation  showing  the  maintenance  and 
operation  expenses  for  1915  and  1916  and  the  amount  estimated 
by  defendant  as  necessary  for  future  operation: 


tl915. 


1916. 


Estimate. 


Collections  and  meter  reading 

Pumping  expense    

Pumping  supplies '. . . . . 

Fuel  and  gasolene 

Meter  repairs 

Well  repairs 

Distribution  main  repairs  .... 

Official  salaries  

Office  salaries 

Office  expense 

Taxes 

Office  rents 

Railroad  Commission  expense 
Promotion  of  business  ....... 


$620.00 

1,101.20 

40.15 

217.67 

1.94 

27.50 

182.90 

1,168.34 

615.00 

267.25 

16.20 


$188.64 
1,158.27 


290.78 
41.07 

1*23.60 

1,336,72 

390.00 

319.20 

102.69 

180.00 

6.00 

3.30 


Totals $4,058.15 


$4,141.07 


$4,834.28 


•  No  details  shown. 

t  From  records  of  company  and  annual  reports. 

These  charges  are  a  segregation  of  the  charges  of  both  the 
land  and  water  business.  The  company  maintains  for  its  com- 
bined land  and  water  business  an  office  in  Los  Angeles  and  also 
on  the  tract.  A  superintendent  is  in  charge  at  the  tract,  handling 
both  the  real  estate  and  water  business,  and  in  addition  a  manager 
is  employed  who  spends  most  of  his  time  at  the  Los  Angeles  office. 
In  addition  to  this  position  the  manager  is  also  a  practising  at- 
torney. A  charge  of  $1,200  per  year  is  included  above  in  the 
item,  Official  salaries. 

We  are  of  the  opinion  that,  under  the  direction  of  the  board  of 
directors,  the  present  superintendent  can,  by  confining  his  ac- 
tivities to  the  business  of  the  water  company,  make  the  mainte- 
nance of  a  Los  Angeles  office  and  a  superintendent  unnecessary* 

Should  the  company,  however,  desire  to  continue  its  present  ar- 
P.U.R.1918D. 
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rangement  in  order  to  further  its  land  operations,  this  Commis- 
sion will  not  permit  them  to  establish  a  rate  against  less  than 
200  consumers  in  order  to*  pay  the  cost  of  maintaining  such  an 
organization. 

The  franchise  granted  by  the  county  of  Los  Angeles  provides 
that  after  July  1,  191Y,  this  company  pay  a  franchise  tax  which 
it  is  estimated  by  Mr.  Goodspeed  will  be  $200  per  annum.  In 
addition  to  this  increase  there  will  be  in  1917  a  Federal  tax 
which  is  estimated  at  $100  per  year.  These  should  be  added  to 
the  annual  expense  of  the  company.  Correcting  the  above  figures 
as  shown  above,  we  arrive  at  the  sum  of  $3,061  as  the  fair  annual 
maintenance  and  operation  charges. 

Total  Annual  Charges. 

Summing  the  foregoing  we  arrive  at  the  total  sum  which 
should  be  produced  each  year  by  the  rates : 

Interest  on  $22,533  at  7  per  cent $1,577 

Annuity ^ 862 

Maint^ance  and  operation  expense 3,061 


Total   $5,500 

Income. 
The  gross  water  revenue  and  water  use  follows: 


1913  . 

1914  . 

1915  . 

1916  . 
1917* 


Water  Used  in 
100  Cubic  Feet. 


40,290 
66.819 
81,408 
85,155 
108,096 


Gross  Revenue. 


$2,864 
4,553 
5,767 
5,790 
6,689 


•  October,  1916,  to  September,  1917,  inclusive. 

Defendant  has  irrigated  some  45  acres  planted  to  alfalfa,  or- 
anges, and  walnuts,  and  has  used  during  the  past  year  2,200,000 
cubic  feet  for  which  it  paid  $715.  The  company  have  eight  irri- 
gation and  two  domestic  connections.  If  the  same  rate  is  charged 
for  these,  including  the  minimum  as  other  consumers  pay,  this 
use  would  produce  an  income  of  at  least  $905  annually  or  a  dif-  * 
ference  of  $190.  This  gives  a  total  corrected  income  for  1916 
of  $5,980. 

Attention  is  called  to  the  increased  income  for  1917  over  1916. 
P.U.R.1918D. 
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Coi*rectiiig  this  as  in  1916,  there  is  a  total  income  of  $7,001  or 
an  increase  of  $899  in  income  to  balance  against  $600  increase  in 
maintenance  and  operation  expense. 

Rate  Schedule. 

It  now  remains  to  compute  a  rate  that  will  admit  of  the  utility 
earning  such  compensation  as  under  all  the  circumstances  is  just 
to  it  and  to  the  public. 

The  record  of  water  used  in  1916  filed  in  Commission's  exhibit 
No.  2  shows  a  total  use  of  6,497,200  cubic  feet  exclusive  of  2,200,- 
000  cubic  feet  used  by  the  company  on  its  own  lands.  After  a 
careful  study  of  the  tables  of  water  use  filed  in  Commission's  ex- 
hibit No.  2  showing  the  monthly  use  in  varying  amounts  from 
500  cubic  feet  or  less  to  over  30,000  cubic  feet,  we  have  provided 
a  rate  set  forth  in  the  order  which,  based  upon  the  records  of  use, 
will  produce  an  income  amply  sufficient  to  provide  for  mainte- 
nance and  operation,  depreciation  and  an  adequate  return  to  the 
company  upon  the  fair  value  of  its  property. 

ORDER. 

Public  hearings  having  been  held,  and  evidence  submitted  in 
the  above-entitled  proceeding,  and  the  Commission  being  fully 
apprised  in  the  premises,  and  the  matter  now  being  ready  for 
decision, 

It  is  hereby  found  as  a  fact  that  the  rates  charged  by  the  Cali- 
fornia-Michigan Land  &  Water  Company  for  domestic  and  irri- 
gation water  in  so  far  as  they  differ  from  the  rates  set  out  in  this 
order  are  unjust  and  unreasonable,  and  the  rates  set  out  herein 
are  just  and  reasonable,  and  basing  this  order  on  the  forgoing 
finding  of  fact  and  on  the  further  findings  of  fact  set  out  in  the 
opinion  which  precedes  this  order. 

It  is  hereby  ordered  that  California-Michigan  Land  &  Water 
Company  be  and  it  is  authorized  and  directed  to  file  with  the 
Railroad  Commission  the  following  schedule  of  rates,  effective 
March  1,  1918,  to  be  charged  by  the  said  California-Michigan 
Land  &  Water  Company,  a  corporation,  to  wit: 

600  cubic  feet  or  less,  $1  per  montb.  , 

Between  600  and  1,600  cubic  feet,  10  cents  per  100  cubic  feet. 
Over  1,600  cubic  feet,  3i  cents  per  100  cubic  feet. 
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OAIilFORNIA  RAUiROAD  COMMISSION* 

EE  H.  W.  SPURR. 
[Decision  No.  5249;  Application  No.  3517.] 

Motiopoly  and  competition  —  Automobile  freight  lines  —  Oovemntent 
operation  of  railroad. 

Authorization  of  auto-truck  freight  lines  should  not  be  withheld 
on  the  ground  of  interference  with  the  revenue  of  steam  railroads  while 
operated  by  the  government,  where  the  government  has  frequently  asked 
that  encouragement  should  be  given  towards  the  diversion  of  merchan- 
dise and  package  freight  to  motor  trucks. 

[March  29,  1918.] 

Application  for  certificate  of  public  convenience  and  neces- 
sity to  operate  motor-truck  freight  service  between  Stoclcton  and 
Presno;  certificate  granted  upon  condition  that  applicant  secure 
all  necessary  permits  from  the  local  authorities. 

Appearances:  Clary  &  Loutitt  for  applicant;  Geo.  D.  Squires 
and  J.  H.  Mulchay  for  Southern  Pacific  Company,  protestant; 
G.  II.  Baker  and  J.  W.  Walker  for  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company,  protestant;  N.  K.  Lockwood  and  J.  W. 
Pearce  for  Wells,  Fargo  &  Company  Express,  protestant. 

Gordon,  Commissioner :  H.  W.  Spurr  applies  for  a  certificate 
that  public  convenience  and  necessity  require  the  operation  by 
him  of  an  automobile  truck  service  as  a  common  carrier  of  freight 
between  Stockton  and  Fresno  and  intermediate  points. 

A  public  hearing  was  held  at  Stockton  on  March  11,  1918,  the 
matter  was  duly  submitted,  and  is  now  ready  for  decision. 

At  the  hearing  on  this  application  the  petition  was  amended 
to  include  C.  P.  Stanbrough  and  A.  A.  Jordon,  who  desire  to 
enter  into  a  partnership  agreement  with  the  original  petitioner, 
H.  W.  Spurr,  and  to  operate  the  proposed  service  under  the 
name  of  Stodtton-Fresno  Motor  Truck  Company. 

Applicants  propose  to  operate  a  service  daily  except  Sunday 
between  Stockton  and  Turlock,  a  service  of  three  trips  per  week 
between  Stockton,  Merced,  Madera,  and  Fresno  serving  only 
these  stations,  and  a  service  of  three  trips  per  week  between 
Stockton  and  Madera  serving  Turlock  and  all  intermediate  sta- 
tions to  Madera. 
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The  equipment  proposed  for  this  service  will  consist  of  three 
30-horse  power  Eepnblic  trucks  with  carrying  capacity  of  2  tons 
each,  also  three  trailers  with  carrying  capacity  of  2  tons  each. 
Contracts  have  been  executed  for  this  equipment  on  a  deferred 
payment  plan,  and  the  sum  of  $1,800  has  been  paid  as  the  initial 
payment. 

Schedules  of  rates  to  be  charged  for  the  transportation  of 
freight  and  packages  were  filed  as  exhibit  "A'^  with  the  applica- 
tion in  this  proceeding. 

The  applicants  have  had  no  previous  experience  in  the  opera- 
tion of  automobile  truck  lines  as  common  carriers,  but  have  per- 
formed some  service  in  the  hauling  of  grain  and  farm  products 
in  the  territory  around  Stockton  and  between  Stockton  and  Tur- 
lock.  Some  investigation  has  been  made  as  to  the  prospective 
business  in  the  territory  between  Stockton  and  Modesto,  and  ap- 
plicants have  received  encouragement  from  merchants  arid  others 
regarding  patronage  that  would  be  furnished  if  the  line  was  in- 
augurated. 

Merchants  located  in  Stockton  testified  that  the  proposed  serv- 
ice would  be  an  advantage  and  that  the  delays  incident  to  the 
movement  of  local  freight  between  Stockton  and  the  points  in  the 
San  Joaquin  Valley  to  be  served  by  the  proposed  line,  which  have 
occurred  during  the  period  of  congestion  on  the  rail  lines,  would 
be  eliminated.  The  proposed  service  would  care  for  the  demand 
existing  for  prompt  delivery  from  wholesalers;  it  being  stated 
that  due  to  the  present  high  prices  of  commodities  that  small 
quantities  of  merchandise  were  purchased,  and  that  prompt 
delivery  was  an  essential  factor  in  the  transaction  of  business. 

Witnesses  in  favor  of  applicant  testified  that  goods  shipped  by 
rail  had  been  returned  on  account  of  delay  in  delivery  by  reason 
of  arrival  at  destination  too  late  for  use  by  the  consignee.  Also 
that  the  proposed  service  would  permit  the  handling  of  certain 
classes  of  commodities  with  less  liability  of  damage  than  by  the 
present  rail  routes. 

The  rates  proposed  by  the  applicants  include  pick-up  and 
delivery  within  the  incorporated  limits  of  all  cities  on  the  pro- 
posed route,  and  such  plan  provides  a  distinct  advantage  to  the 
patrons  of  the  proposed  route  over  the  service  at  present  avail- 
able via  the  rail  lines.    The  rates  proposed  exceed  those  in  effect 
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as  class  rates  by  the  rail  lines  by  an  amount  of  80  cents  per  ton^ 
but  the  proposed  rates  include  pick-up  and  ddivery  at  all  points 
within  the  limits  of  incorporated  cities  along  the  route.  The 
rates  of  Wells^  Fargo  &  Company,  which  serve  the  same  territory, 
are  approximately  twice  those  proposed  by  iJie  applicants;  and, 
while  the  Wells,  Fargo  &  Oompan/s  rates  include  pick-up  and 
delivery,  such  privilege  is  confined  to  certain  defined  limits, 
whereas  applicant  proposes  to  extend  such  privilege  to  serve  the 
entire  community  in  each  incorporated  city. 

No  permits  have  been  secured  by  applicants  from  the  govern- 
ing bodies  of  the  various  political  subdivisions  throu^  which 
the  proposed  route  will  pass,  as  required  by  §  3  of  chapter  213, 
Laws  of  1917,  but  it  is  understood  that  such  permits  are  to  be 
applied  for. 

The  Southern  Pacific  Company,  the  Atchison,  Topeka,  & 
Santa  Fe  Eailway  Company,  and  Wells,  Fargo  &  Company,  ap- 
peared and  protested  against  the  granting  of  the  petition  for 
certificate  of  public  convenience  and  necessity. 

The  passenger  train  service  now  rendered  by  the  railroads 
upon  which  express  is  carried  in  the  territory  sought  to  be  served 
by  the  applicants  herein  is  as  follows: 


Fresno 

to 

Stodcton. 

Stockton 

to 
Fresno. 

Stockton 

to 
Modesto. 

Modesto 

to 
Stockton. 

Southern  Pacific  Company — 

(Via  east  side  of   San   Joaquin 
Valley)     

4 
1 
6 

8 

2 
5 

S 

(Via  west  side  of  San  Joaquin 
Valley)     

Atchison,  Topeka,  &  Santa  Fe  Ry. 
Co 

Tidewater  Southern  Railway 

S 

Totals 

10 

10 

8 

8 

Freight  service  for  less  than  carload  quantities  is  cared  for 
by  merchandise  cars,  which  operate  daily  on  all  three  railroads 
between  the  points  proposed  to  be  served  by  applicants. 

Eepresentatives  of  the  rail  carriers  object  to  the  granting  of 
the  certificate  sought  by  applicants  on  the  basis  that  the  rail- 
roads are  now  being  operated  by  the  United  States  government, 
and  that  any  interference  with  the  revenue  of  the  carriers  should 
not  be  allowed.  The  service  proposed  by  applicants  will  furnish 
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direct  communication  between  shippers  and  consignees  as  mer- 
chandise will  be  picked  up  at  the  point  of  origin  and  be  delivered 
at  the  location  of  consignee,  thereby  saving  the  delay  at  stations 
and  the  necessity  for  wagon  haul  either  at  point  of  origin  or 
destination.  As  regards  the  handling  of  such  merchandise  as 
has  heretofore  been  cared  for  by  express,  not  only  will  an  ampli- 
fied pick-up  and  delivery  be  provided  for  the  public,  but  same 
will  be  furnished  at  rates  which  are  materially  lower  than  those 
scheduled  for  service  by  Wells,  Fargo  &  Company. 

The  Federal  government  has  frequently  directed  attention  to 
the  encouragement  that  should  be  given  tofward  the  diversion  of 
merchandise  and  package  freight  to  motor  trucks.  The  Council 
of  National  Defense  has  recently  passed  a  resolution  in  the  mat- 
ter, as  follows :  "The  Council  of  National  Defense  approves  the 
widest  possible  use  of  the  motor  truck  as  a  transportation  agency, 
and  requests  the  state  councils  of  defense  and  other  state  au- 
thorities to  take  all  necessary  steps  to  facilitate  such  means  of 
transportation,  removing  any  regulations  that  tend  to  restrict 
and  discourage  such  use." 

In  this  proceeding  it  appears  that  not  only  is  the  service  pro- 
posed desirable  for  the  public  convenience,  but  that  same  will  be 
rendered  under  conditions  and  rates  that  are  not  now  available 
by  the  service  of  existing  rail  transportation  companies. 

I  suggest  the  following  form  of  order : 

ORDER. 

H.  W.  Spurr,  C.  P.  Stanbrough,  and  A.  A.  Jordon,  copartners 
in  business,  operating  under  the  name  of  Stockton-Fresno  Motor 
Truck  Company,  having  petitioned  the  Railroad  Commission 
for  an  order  declaring  that  public  convenience  and  necessity  re- 
quire the  operation  by  them  of  a  motor  truck  line  as  a  common 
carrier  of  freight  between  Stockton  and  Fresno  and  intermediate 
points,  a  public  hearing  having  been  held,  the  matter  having 
been  duly  submitted,  and  the  Commission  being  fully  advised. 

The  Railroad  Commission  hereby  declares  that  public  con- 
venience and  necessity  require  the  operation  by  BL  W.  Spurr, 
C.  P.  Stanbrough,  and  A.  A.  Jordon,  copartners  in  business, 
operating  under  the  name  of  Stockton-Fresno  Motor  Truck  Com- 
pany, of  a  motor-truck  line  as  a  common  carrier  of  freight  be- 
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tween  Stockton  and  Fresno  and  intermediate  points;  provided, 
that  this  declaration  shall  not  become  effective  until  said  Spurr, 
Stanbrongh  and  Jordon  have  procured  from  the  Railroad  Com- 
mission a  supplemental  order  herein  reciting  that  said  Spurr, 
Stanbrough,  and  Jordon  have  filed  herein  certified  copies  of  per- 
mits from  the  governing  bodies  of  all  political  subdivisions 
through  which  applicants  intend  to  operate,  as  provided  by  §  3 
of  chapter  213,  Laws  of  1917 ;  and  provided,  further,  that  the 
rights  and  privileges  hereby  granted  shall  not  be  assigned  or 
transferred  unless  the  written  consent  of  the  Railroad  Commis- 
sion to  such  assignment  or  transfer  has  first  been  procured. 

It  is  hereby  ordered  that  no  vehicle  may  be  operated  under 
this  certificate  unless  such  vehicle  is  owned  by  the  applicants 
herein  or  is  leased  by  such  applicants  under  a  contract  or  agree- 
ment on  a  basis  satisfactory  to  the  Railroad  Commission. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Baiboad  Commis- 
sion of  the  state  of  California. 


CONNECTICUT    PUBLIC   UTIIilTBES    COMMISSION. 

BE  WALTON  C.  QRISWOLD  et  aL 
[Docket  No,  2714.] 

Service  —  Water  —  Maintenance  of  pipes. 

Until  such  time  as  there  may  be  an  official  determinatkm  of  an 
equitable  uniform  rule  applicable  to  all  companies  pertaining  to  the 
laying  and  maintaining  of  water  serrice  pipes,  the  rules  of  the  com- 
pany in  effect  at  the  time  the  service  pipes  were  first  installed  should 
control,  unless  such  rule  should  be  changed  by  mutual  agreement  be- 
tween Hie  company  and  the  consumer. 

[April  15,  1918.] 

Petition  alleging  that  the  Guilford-Chester  Water  Company- 
had  failed  and  neglected  to  repair  and  maintain  its  service  pipes 
and  to  supply  petitioners  as  patrons  of  such  company  \fith  water  ; 
sustained. 

The  immediate  question  raised  by  the  petition  in  this  case  was- 
whether  the  company  had  the  right  to  discontinue  water  service 
because  of  refusal  of  patrons  to  pay  for  the  rfepair  of  a  leak  in  a 
P.U.R.1918D. 
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service  pipe  from  the  curb  to  the  main,  which  pipe  was  laid  by 
the  company  on  its  own  expense  to  meet  and  connect  with  the 
service  pipes  laid  by  the  petitioners  at  their  own  expense.  After 
sotting  out  the  petition  in  full  the  Commission  continued : 

By  the  Commission:  Said  petition  was  duly  assigned  for  a 
hearing  at  the  office  of  the  Commission  in  Hartford  on  Tuesday, 
March  26,  1918,  at  2  o'clock  in  the  afternoon,  of  which  due  and 
legal  notice  was  given  as  by  order  and  return  on  file  and  record 
will  fully  appear,  and  at  which  time  and  place  the  parties  ap- 
peared and  were  fully  and  finally  heard. 

The  Guilford-Chester  Water  Company  is  a  consolidation  of 
the  original  Guilford  Water  Company,  the  Chester  Water  Com- 
pany, and  the  Deep  River  Water  Company,  with  all  the  charter 
rights  and  obligations  of  such  original  companies  to  supply  water 
for  public,  domestic,  and  other  uses  in  the  territory  covered  by 
the  charters  of  such  companies,  and  which  included  the  town  of 
Essex. 

The  Guilford  Water  Company  was  chartered  in  1893,  and  the 
Chester  Water  Company  and  the  Deep  River  Water  Company 
were  chartered  in  1895.  The  Deep  River  Water  Company  was 
merged  with  the  Chester  Water  Company  in  1901;  and  this 
company,  so  merged,  was  consolidated  with  the  Guilford  Water 
Company  in  1907  under  the  name  of  the  Guilford-Chester  Water 
Company. 

The  petitioners  have  been  patrons  of  the  respondent  company 
for  a  munber  of  years,  and  at  the  time  of  becoming  such  patrons 
it  was  the  custom  and  rule  of  the  company  to  lay  and  maintain 
the  service  pipe  from  the  main  in  the  street  to  the  curb  or  prop- 
erty line  of  the  consumer,  and  the  service  pipes  of  the  petition- 
ers were  so  laid  and  paid  for  by  the  company  at  the  time  of  the 
original  installation. 

The  rules  and  regulations  of  the  company  in  force  in  1914  (at 
which  time  the  petitioners  were  patrons)  provided  as  follows: 

Rule  2.  "All  persons  taking  water  must  keep  the  service  pipe 
within  their  premises  in  good  order,  and  well  protected  from 
frost-     .     .     /' 

Rule  14.  "The  water  company  will  lay  the  service  pipe  to  the 
-cellar  wall.     The  lexpense  to  the  curb  line  being  borne  by  the 
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water  oompanj ;  the  expense  from  the  curb  line  to  the  cellar  being 
borne  by  the  party  supplied,  as  well  as  any  damages  that  may 
occur  within  said  line." 

These  rules  were  subsequently  changed,  and  in  1917  and 
1918  the  company's  rules  provided: 

Rule  1.  Same  as  rule  2  of  1914,  quoted  above. 

Rule  10.  (Apparently  substituted  for  rule  14  of  1914.)  "On  ^ 
streets  where  water  mains  are  laid  the  company  will  furnish 
free,  their  regular  size  curb  stop,  and  box,  but  will  charge  $4 
for  tapping  the  main.  The  ditch  must  be  at  least  4  feet  deep, 
with  sufficient  room  at  the  main  pipe  for  tapping.  Where  other 
than  lead  pipe  is  used  there  must  be  at  least  3  feet  of  AA  lead 
to  the  corporation  cock." 

Water  is  supplied  on  a  meter  rental  basis  with  a  minimum  , 
charge  of  $10  per  annum,  payable  quarterly  in  advance  (for  the 
minimum  rate).  In  January,  1918,  the  petitioners  paid  the 
minimum  meter  rate  for  the  quarter  ending  March  31,  1918. 
Some  time  in  February,  1918,  probably  due  to  the  action  of  frost, 
leaks  became  apparent  in  the  service  pipes  of  the  petitioners  at 
points  in  the  highway  between  the  main  and  the  curb  line,  but 
not  to  the  extent  of  wholly  depriving  the  petitioners  of  their 
water  supply.  Soon  after  the  leaks  were  discovered,  the  com- 
pany notified  each  of  the  petitioners  to  repair  the  leaks,  and 
upon  failure  to  do  so  that  the  company  would  shut  off  the  water. 
The  petitioners,  believing  it  to  be  the  duty  of  the  company  to 
repair  the  leaks,  as  it  had  previously  been  accustomed  to  do  for 
other  consumers,  refused  and  neglected  to  make  such  repairs, 
and  on  March  — ,  1918,  the  company  shut  off  the  water  supply 
of  both  petitioners,  although  the  minimum  rental  rate  was  paid 
np  to  the  first  of  the  following  April. 

It  was  agreed  at  the  hearing  that  the  company,  pending  a  deci- 
sion in  this  case,  should  repair  the  leaks  and  supply  the  peti- 
tioners with  water,  and  that  the  expense  of  such  repairs  should 
be  borne  by  the  party  whom  the  Commission  in  this  decision 
shall  find  responsible  for  the  care  and  maintenance  of  such 
pipes. 

The  question  as  to  who  should  pay  for  the  laying,  repairing, 
and  maintaining  of  a  water  service  pipe  from  the  street  main 
to  and  over  the  premises  of  the  consumer,  is  subject  to  a  conflict 
P.U.R.1918D. 
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of  rulings  by  the  oommissions  and  hi^er  courts  of  the  different 
states. 

A  large  number  and  apparently  a  majority  of  the  commission 
and  court  decisions  hold  that  the  water  company  should  lay,  re- 
pair, and  maintain  the  lateral  or  service  pipe  from  the  main  to 
the  curb  or  property  line,  and  that  the  consumer  should  lay  and 
maintain,  or  at  least  bear  the  expense  of  laying  and  maintaining, 
the  service  pipe  from  the  curb  line  into  the  house.  This  line  of 
decisions  holds  that  the  water  company  under  its  charter  is  the 
only  party  having  the  right  to  excavate  in  the  streets  for  the 
purpose  of  laying  or  repairing  such  pipes,  and  that  such  pipes 
are  a  part  of  the  company's  system ;  and  further  that  the  com- 
pany's charter  obligation  to  supply  water  to  its  customers  im- 
plies that  it  should  convey  the  water  to  the  curb  or  property  line. 
This  doctrine  would  of  course  impose  upon  the  water  company 
the  duty  and  expense  of  thawing  out  the  service  pipe  from  the 
main  to  the  curb  line.  Among  the  principal  decisions  along  this 
line  may  be  noted  the  following:  Title  Guarantee  &  T.  Co.  v. 
Railroad  Commission,  168  Cal.  295,  142  Pac.  878,  Ann.  Cas. 
1916A,  738;  Bothwell  v.  Consumers'  Co.  13  Idaho,  668,  24 
L.RA,(KS.)  485,  92  Pac.  533;  Hatch  v.  Consumers'  Co.  17 
Idaho,  204,  40  L.RA.(KS.)  263,  104  Pac.  670;  State  ex  rel. 
Otero  de  Burg  v.  Water  Supply  Co.  19  N.  M.  36,  L.R.A.1915A, 
246,  140  Pac.  1059,  Ann.  Cas.  1916E,  1290;  Bartlesville  Water 
Co.  V.  Bartlesville,  46  Okla.  344,  150  Pac.  118;  International 
Water  Co.  v.  El  Paso,  51  Tex.  Civ.  App.  321,  112  S.  W.  816; 
Cleveland  v.  Maiden  Waterworks  Co.  69  Wash.  541,  125  Pac. 
769. 

On  the  other  hand,  a  number  of  cases  hold  that  the  consumer 
should  pay  for  laying,  repairing,  and  maintaining  the  lateral  or 
water  service  pipe  from  the  street  main  to  his  premises,  unless 
controlled  by  special  contract.  This  line  of  decisions  holds  that 
the  charter  of  the  company  is  to  lay  its  mcUns  in  the  public  high- 
ways and  to  supply  customers  from  such  mains ;  that  individual 
service  pipes  are  no  part  of  the  water  company's  system;  and 
that  such  service  pipes  should  be  laid  and  maintained  by,  or  at 
least  at  the  expense  of,  the  consumer,  from  a  connection  with  the 
main,  to  the  house.  In  regard  to  the  right  to  dig  up  the  streets, 
these  latter  cases  hold  that  the  consumer,  as  abutting  proprietor^ 
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would  have  the  same  right  as  the  company  to  dig  up  the  public 
highway  for  this  purpose,  as  a  part  and  parcel  of  his  right  of 
access. 

The  leading  <Jase  along  this  line  of  thought  is  the  Alabama  case 
of  Birmingham  Waterworks  Co.  v.  Hernandez  (1916)  196  Ala. 
438,  L.K.A,1916E,  258,  P.U.R.1916E,  438,  71  So.  443.  In 
this  ease  Judge  Sayre,  delivering  the  opinion  of  the  court,  an- 
alyzes the  leading  cases  holding  the  opposite  view,  and  gives  his 
reasons  in  favor  of  the  doctrine  that  the  consumer  should  lay  and 
maintain  the  service  pipes  from  the  main,  or  at  least  pay  the 
expense  thereof.  Among  other  cases  along  this  line  may  be  cited 
the  following:  Prindiville  v.  Jackson,  79  HI.  337;  Warren  v. 
Chicago,  118  HI.  329,  9  K  E.  8&3,  11  N.  E.  218;  Fisher  v. 
St.  Joseph  Water  Co.  151  Mo.  App.  530,  132  S.  W.  288;  Joplin 
V.  Wheeler,  173  Mo.  App.  590,  158  S.  W.  924;  Wichita  v. 
Wichita  Water  Co.  138  C.  C.  A.  337,  222  Fed  789;  McClaugh- 
erty  v.  Bluefield  Waterworks  &  Improv.  Co.  67  W.  Va.  288,  32 
L.RA.(N.S.)  229,  68  S.  E.  28;  South  Buckhannon  v.  Buck- 
hannon  Light  &  Water  Co.  (W.  Va.)  P.U.E.1915F,  383. 

The  question  has  never  been  judicially  determined  in  Con- 
necticut. 

There  is  no  uniform  rule  among  the  water  companies  of  this 
state,  and  the  C(Mnmission  hesitates  to  establish  a  positive  rule 
at  this  time  unless  it  becomes  necessary  in  determining  the  par- 
ticular issues  involved,  because  such  a  ruling  would  naturally 
affect  inany  companies  and  communities  which  have  had  no 
oppoTttmity  to  be  heard  in  the  matter. 

At  the  time  the  petitioners  first  entered  into  a  contract  with 
the  water  company  to  use  its  service,  the  company  furnished, 
laid,  and  paid  for  the  service  pipe  from  the  main  to  the  curb 
line,  which  was  in  accordance  with  its  rules  and  custom  at  that 
time.  The  pipe  so  laid  belonged  to  the  company  and  formed 
part  of  its  plant  aiKl  distribution  system.  By  a  recent  change  of 
its  rules  the  company  has  attempted  to  devest  itself  of  all  prop- 
erty rights  in  and  obligations  over  such  pipes,  and  to  transfer 
the  same  to  the  consumer  without  his  authority  or  consent.  It  is 
a  question,  however,  whether  these  rules  do  in  fact  clearly  ex- 
press the  avowed  intention  of  the  company,  as  rule  1  provides 
that  the  consumer  must  keep  the  service  pipe  within  his.  premises 
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in  good  order,  thereby  confining  the  consumer's  obligation  to 
that  portion  of  the  pipe  located  within  his  premises,  and  the 
term  "within  his  premises"  must  mean  that  portion  inside  of 
the  curb  line,  as  we  find  the  same  expression  used  in  the  1914 
rules,  where  the  company  expressly  stipulated  that  it  would  lay 
and  maintain  the  pipe  from  the  main  to  the  curb  line. 

Until  such  time  as  there  may  be  an  official  determination  of 
an  equitable,  uniform  rule,  applicable  to  all  companies,  pertain- 
ing to  the  laying  and  maintaining  of  water  service  pipes,  the 
Commission  is  of  opinion  that  the  rules  of  the  company  in  effect 
at  the  time  the  service  pipes  were  first  installed,  should  control, 
unless  such  rule  should  be  changed  by  mutual  agreement  between 
the  company  and  the  consumer. 

Therefore  we  are  of  opiilion  and  find  in  this  case,  based  upon 
the  facts  presented,  that  it  was  the  duty  of  the  company  to  re- 
pair and  maintain  the  service  pipe  to  the  curb  line,  at  its  own 
expense;  and  said  Guilford-Chester  Water  Company  is  hereby 
ordered  and  directed  to  repair  and  properly  maintain  said  serv- 
ice pipes  from  its  main  in  the  street  to  the  curb  line,  and  supply 
said  petitioners  with  water  at  its  regular  established  rates. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioners  and  to  the  respond- 
ent company,  by  Henry  F.  Billings,  secretary  of  this  Commis- 
sion, by  forwarding  by  registered  mail  true  and  attested  copies 
hereof,  addressed  one  each  to  Walton  C.  Griswold  and  Walter 
H.  Wright,  both  at  Centerbrook,  Connecticut,  and  one  to  the 
Guilford-Chester  Water  Company,  Clinton,  Connecticut,  on  or 
before  the  17th  day  of  April,  1918,  and  due  return  make  here- 
on. 


DISTRICT  OF  COIitJMBIA  PUBLIC  ITTIIilTIBS  COKBflSSiaK* 

BE  STEEET  EAILWAY  SERVICE. 

[Order  No.  260;  3P.  U.  C.  2815/36.] 

Service  —  Street  railways  —  "STcip  stops,** 

A  ^stem  of  "skip  stops"  for  street  railway  lines  in  the  District 
of  Cohunbia  was  ordered  adopted,  it  appearing  that  the  numhig  time 
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would  thereby  be  reduced  by  15  to  20  per  eent»  witb  a  eorresponding 
increase  in  service,  and  a  considerable  saving  in  the  consumption  of  coal. 

[April  10,  1918.] 

Investigation  of  the  congestion  on  the  street  railway  lines 
in  the  District  of  Columbia ;  "skip-stop"  system  ordered. 

By  the  Commission:  Continuing  its  investigation  of  the 
congestion  <m  the  street  railway  lines  in  the  District  of  Colum- 
bia, begun  in  December,  1917,  and  partially  remedied  through 
the  issuance  of  its  orders  numbered  248  and  257  [post,  118,  119, 
note]  the  Commission,  having  before  it  the  second  section  of  the 
report  of  its  agent,  Mr.  John  A.  Beeler,  which  deals  with  the 
question  of  the  elimination  of  certain  passenger  stops  on  those 
lines,  held  a  public  hearing  on  this  matter  on  March  5,  1918. 

Notices  of  this  hearing  were  published  in  the  daily  news- 
papers, and  copies  were  sent  to  the  various  citizens'  associations 
and  to  the  several  street  railway  companies  involved.  Prior  to 
the  hearing,  conferences  were  had  between  the  Conunission  and 
its  representatives,  and  representatives  of  the  principal  street 
railway  companies^  at  which  all  minor  differences  as  to  the  lo- 
cation of  various  stopping  places  were  adjusted.  At  the  public 
hearing,  no  opposition  to  the  general  plan  was  voiced  by  anyone. 
The  attention  of  the  Comnossion  was  called  to  a  few  instances 
where  other  locations  were  considered  advisable  to  those  proposed 
in  the  report  of  Mr.  Beeler^  and  t^ese  recommendations  have  been 
carefully  considered. 

Mr.  Beeler  in  his  report  recommends  that  the  passenger  stop- 
ping places  in  the  city  districts  be  spaced  on  the  basis  of  eight 
per  mile,  and  in  the  suburbs,  six  per  mile.  Thia  arrangement 
will  change  the  spacing  from  the  present  average  of  about  377 
to  about  660  feet  in  the  city.  The  maximum  additional  walk 
involved  is  equal  to  but  one  half  the  increased  distance,  or  141 
feet,  approximately  the  width  of  Pennsylvania  avenue.  As  this 
will  take  less  than  half  a  minute  at  ah  ordinary  walking  gait,  it 
is  apparent  that  no  serious  hardship  can  result  to  anyone. 

In  the  submrban  districts,  where  the  number  of  persons  using 
the  cars  is  proportionally  less,  and  where  the  residents  are  usual- 
ly located  in  'm6re  or  less  compact  groups,  it  is  believed  that  the 
spacing  of  six  stops  to  the  nrile  will  afford  better  service  than  a 
P.U.R.1918D 
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less  distance.  In  a  few  stretches  of  ccmntry  territory  four  stops 
per  mile  have  been  deemed  sufficient.  The  present  system  of 
near-side  stops  has  been  generally  adhered  to,  although  numerous 
exceptions  have  been  made  where  it  is  apparent  that  the  far-side 
stop  will  serve  better. 

The  territory  surrounding  each  possible  stopping  place  was  in- 
spected before  locating  stops.  In  those  cases  where  the  present 
number  of  stops  exceeds  the  required  minimum,  the  proposed 
stopping  places  have  been  located  so  as  to  serve  the  greatest  num- 
ber with  the  least  inconvenience.  As  the  centers  of  population 
change  in  certain  of  the  suburban  real  estate  developments  due 
to  the  erection  of  more  residences,  it  may  be  necessary  at  some 
future  date  to  shift  the  stopping  places  in  order  to  continue  to 
serve  the  greatest  number  with  the  least  inconvenience. 

At  junction  points  and  at  crossings  of  street  railway  tracks 
the  present  stopping  places  have,  in  most  cases,  been  retained. 
However,  as  schedule  speed  increases  and  passenger  traffic  de- 
velops, it  may  be  found  neceissary  or  desirablfe  to  move  some  of 
the  present  stops  out  of  the  traffic  throats  as  has  been  done  on  the 
Capital  Traction  Company's  lines  from  Fourteenth  street  and 
Pennsylvania  avenue  to  Fourteenth  and  H  streets  under  the 
terms  of  Commission's  order  number  248. 

Consideration  has  been  given  to  the  necessity  of  clearly  defin- 
ing the  locations  of  the  stopping  places,  and  the  two  principal 
street  railway  companies  involved  have  agreed  to  furnish  and 
install  at  each  stop  a  durable  traffic  stanchion  bearing  in  plain 
letters  the  words  "Car  Stop." 

The  Commission's  experts  have  estimated  that  by  the  adoption 
of  this  skip-stop  plan  the  running  time  should  be  reduced  by  15 
to  20  per  cent,  with  a  corresponding  increase  in  service  as  soon 
as  the  new  schedules  can  be  put  in  effect.  Moreover,  they  esti- 
mate that  a  considerable  amount  of  coal  can  be  saved  by  this 
plan,  as  the  energy  wasted  in  making  each  stop  requires  the  oon- 
sumption  of  about  i  pound  of  coal  in  the  power  house.  A  saving 
of  three  stops  per  mile  on  each  of  the  1,500,000  car  miles  oper- 
ated per  month  in  the  District  represents  approximately  a  saving 
of  1,000  tons  of  coal,  or  12,000  tons  in  a  year. 

While  the  recommendations  made  in  the  rep<wrt  of  the  Commia- 
aion's  experts  contemplate  the  abandonment  for  passenger  pur- 
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poses  of  certain  stops  known  as  "fire  stops"  now  required  by  the 
police  regulations  of  the  District  of  Columbia,  it  is  not  the  pur- 
pose of  the  Oommissioti  at  this  time  to  abolish  said  fire  stops. 
This  question  will  be  the  matter  of  a  subsequent  and  independent 
investigation. 

The  following  location  is  also  excluded  from  consideration  at 
this  time,  as  it  involves  special  study :    Union  Station  Plaza. 

After  full  consideration  of  the  facts  presei-ted  at  the  afore- 
said public  hearing,  and  at  confer^ices  with  the  street  railway 
companies,  the  Commission  is  of  tiie  opinion  that  the.  adoption 
of  the  recommendations  in  the  report  of  its  experts  will  result 
in  reducing  the  existing  congestion  on  the  street  railway  lines, 
make  faster  service  possible,  increase  the  carrying  capacity  of 
the  present  equipment  of  the  companies,  effect  a  considerable 
reduction  in  the  consumption  of  coal,  and  at  the  same  time  serve 
the  greatest  number  of  people  using  the  street  cars  with  the 
least  inconvenience. 

It  is  therefore  ordered: 

(1)  That  hereafter  the  stopping  places  for  passengers  on  the 
street  railway  lines  in  the  District  of  Columbia  shall  be  those 
given  in  exhibits  19  to  65  inclusive,  and  68  to  79  inclusive  of 
the  report  hereto  attached  and  made  a  part  hereof,  entitled  "Re- 
port on  the  Washington  Traction  Situation  to  the  Public  Utili- 
ties Commission  of  the  District  of  Columbia,  Section  Two,  by 
John  A.  Beeler,  Consulting  Engineer,"  except  those  in  the  Union 
Station  Plaza. 

(2)  That  nothing  contained  herein  shall  bo  construed  to 
abolish  or  discontinue  any  of  the  so-called  "fire  or  emergency 
stops"  now  required  by  §  66  of  article  XII.  of  the  police  regu- 
lations of  the  District  of  Columbia. 

Street  railway  companies  shall  continue  to  stc^  their  cars  at 
these  fire  crossings,  but  shall  take  on  or  let  off  passengers  only 
at  such  crossings  as  are  designated  as  passenger  stops  in  the 
aforesaid  exhibits. 

(3)  That  each  street  railway  company  in  the  District  of 
Columbia  shall  furnish,  install,  and  maintain  at  each  of  the  stops 
on  its  lines,  as  defined  in  the  exhibits  aforesaid,  a  substantial  and 
durable  traffic  stanchion,  of  a  design  to  be  approved  by  this 
P.U.R.191SD. 


Digitized  by 


Google 


118    DISTRICT  OF  COLUMBIA  PUBLIC  UTILITIES  COMMISSION. 

Commission,  which  shall  plainly  indicate  the  location  of  the 
passenger  stops  hereby  established. 

That  the  street  railway  companies  shall  post  a  notice  in  each 
of  their  cars^  calling  the  attention  of  the  patrong  of  their  lines 
to  the  adoption  of  this  system  of  stops,  and  to  the  fact  that  all 
passenger  stopping  places  are  indicated  by  signs  either  on  the 
sidewalk  at  the  curb  line  or  on  the  nearest  trolley  pole,  and  by 
raised  platforms  in  the  down-town  district. 

(4)  That  this  order  take  effect  on  April  21,  1918,  and  remain 
in  force  until  otherwise  ordered. 

Note.— -Street  railway  service. 

In  Order  No.  248,  P.  IT.  C.  No.  2371/4,  February  6,  1918,  relat- 
ing to  the  improvement  in  traflBc  conditions  on  the  street  railways, 
the  District  of  Colmnbia  Commission  said: 

"The  Commission,  having  before  it  numerous  complaints  of  the 
street  railway  service  in  the  District  of  Columbia,  and  having  cogni- 
zance of  the  congestion  on  the  lines  of  the  street  railway  companies 
due,  in  great  measure,  to  the  growth  in  the  population  of  the  Dis- 
trict as  a  direct  result  of  the  war,  engaged  the  services  of  Mr.  John 
A.  Beeler,  consulting  engineer,  as  its  agent  to  investigate  and  re- 
port upon  this  situation  with  the  view  of  (1)  determiniog  the  neces- 
sary steps  to  be  taken  in  order  to  afford  immediate  relief  to  the 
existing  congestion  on  the  local  street  railway  systems;  and  (2)  to 
study  and  submit  plans  to  properly  care  for  the  future  growth  of 
the  District. 

"The  Commission  now  has  before  it  Hie  first  section  of  the  report 
of  Mr.  Beeler,  dealing  with  the  congestion  on  that  part  of  the  sys- 
tem of  the  Capital  Traction  Company  between  Pennsylvania  avenue 
and  Fourteenth  street,  Northwest,  and  Fourteenth  and  H  streets. 
Northwest,  in  which  the  following  recommendations  affecting  mat- 
ters over  which  this  Commission  has  jurisdiction  are  made : 

"(1)  The  location  of  stopping  places  in  the  congested  zone  must 
be  rearranged  and  their  number  reduced. 

"(2)  Double  berthing  must  be  employed  at  all  the  stops  in  this 
territory. 

"(3)  Well-defined  zones  of  safety  and  loading  platforms  must  be 
provided  for  the  safety  and  convenience  of  passengers. 

^^(4)  Front-end  fare  collectors  should  be  stationed  at  the  principal 
stopping  points  to  facilitate  loading. 

"(5)   Capital  traction  cars  must  not  be  turned  back  on  the  cross- 
over on  New  York  avenue. 
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''(6)  The  Capital  Traction  Company  shotild  revise  its  schedules  so 
as  to  minimize  bnnching. 

"After  conferences  with  the  officials  of  the  Capital  Traction  Com- 
pany and  a  full  consideration  of  the  facts  in;olved,  it  is  ^the  opinion 
of  liie  Commission  that  the  changes  in  the  operation  of  the  street 
cars  and  the  methods  of  handling  traffic  recommended  by  its  agent 
should  be  put  into  immediate  eflfect/^ 

In  O'rder  No.  257,  P.  U.  C.  2371/13,  March  28,  1918,  in  dealing 
with  the  same  subject,  the  same  Commission  said : 

"Continuing  its  investigation  of  the  congestion  on  the  street  rail- 
way lines  in  the  District  of  Columbia,  begun  in  December,  1917, 
and  partially  remedied  through  the  issuance  on  February  6,  1918, 
of  its  order  number  248,  the  Commission  now  has  before  it  the  5th 
section  of  the  report  of  its  agent,  Mr.  John  A.  Beeler,  dealing  with 
the  congestion  on  that  part  of  the  system  of  tiie  Washington  Eail- 
way  &  Electric  Company  and  its  subsidiary  companies,  in  the  area 
bounded  by  Eighth,  Fourteenth,  E  and  H  streets,  Norttiwest,  which 
embraces  a  large  portion  of  the  down-town  business  section  of  the 
District.    In  this  report  the  following  recommendations  are  made : 

"(1)  Street  cars  must  be  given  precedence  by  the  traffic  officers, 
and  must  be  passed  over  intersecting  streets  in  pairs  so  far  as  possible, 
especially  during  the  hours  of  congestion. 

"(2)  Parking  of  automobiles  must  be  limited  to  permit  freer 
movement  of  the  street  cars  and  to  provide  greater  safety  to  the  pub- 
lic. 

"(3)  Certain  portions  of  the  streets  must  be  limited  to  one-way 
vehicular  traffic. 

"(4)  Equipment  of  the  company  must  be  so  distributed  that,  as 
far  as  possible,  all  the  cars  on  one  street  shall  be  of  the  same  general 
type. 

"(5)  Cars  of  greatest  capacity  and  highest  speed  must  be  used  on 
the  principal  routes,  and  the  slower  and  smaller  cars  transferred  to 
the  less  congested  lines. 

"(6)  Stopping  places  must  be  combined  and  reduced  to  tiie  small- 
est number  that  will  accommodate  the  public  properly. 

"(7)  Double  berthing  must  be  employed  at  all  the  stops  in  this 
territory. 

"(8)  Loading  platforms  must  be  provided  where  they  can  be  used 
to  advantage ;  at  the  other  stopping  places  zones  of  safety  must  be 
provided.  ' 

"(9)  Front-end  collectors  must  be  employed  at  the  stops  in  this 
territory  wherever  the  car  type  used  is  suitable;  at  other  points  in- 
spectors should  aid  in  loading  the  cars. 

"(10)  A  rerouting  of  the  cars  in  this  region  should  follow  as  soon 
as  practicable.    This  will  be  considered  in  detail  in  a  section  of  this 
report  to  follow. 
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^The  first  three  recommendations  relate  to  matters  of  police  super- 
vision of  vehicular  traflSc  under  the  jurisdiction  of  the  Commission- 
ers of  the  District  of  Columbia,  to  whom  the  entire  report  was  re- 
ferred for  consideration  and  comment.  In  their  reply,  the  said 
Commissioners  have  approved  the  majority  of  the  recommendations, 
and  have  submitted  certain  suggestions  regarding  the  rearrange- 
ment of  some  of  the  stopping  places  and  loading  platforms,  which 
are  concurred  in  by  the  Commission's  experts. 

"The  Commission  and  its  representatives  have  had  several  confer- 
ences with  the  officials  of  the  Washington  Railway  &  Electric  Com- 
pany, who  have  expressed  their  entire  approval  of  the  plans  sug- 
gested in  the  report. 

"In  view  of  the  unqualified  improvement  in  the  operation  of  cars 
on  the  system  of  the  Capital  Traction  Company,  and  the  relief  from 
congestion  in  the  throat  of  that  company's  system  on  Fifteenth 
street,  Northwest,  due  to  the  adoption  of  loading  platforms,  limited 
stops  and  other  improvements  required  by  Commission's  order  num- 
ber 248,  it  is  the  opinion  of  the  Commission  that  the  similar  im- 
provements on  the  system  of  the  Washington  Railway  &  Electric 
Company,  outlined  in  §  5  of  the  report  of  its  experts,  should  be 
put  into  immediate  effect.'' 

In  Pittsburgh  v.  Pittsburgh  R.  Co.  Complaint  Docket  No.  1671, 
April  8,  1918,  the  Pennsylvania  Commission,  in  an  investigation  to 
determine  means  by  which  street  railway  service  in  the  city  of  Pitts- 
burgh could  be  improved,  said :  "The  investigation  of  the  operation 
of  the  lines  on  the  Penn  avenue-Butler  street  throat  shows  that  the 
delays  and  congestion  are  partly  due  to  the  practice  of  having  a  stop 
at  or  in  nearly  every  block.  The  study  of  the  traflSc  shows  that  a 
number  of  these  stops  can  be  eliminated  without  interfering  to  any 
degree  with  the  convenience  of  the  public,  and  that  this  eliminaticm 
wiU  be  likely  to  add  to  the  regular!^  and  speed  of  the  service.  The 
Commission  will,  therefore,  order  the  company  to  install  stops  in  ac- 
cordance with  the  schedule  as  set  out  in  the  order  of  the  Commis- 
sion, which  provides  for  about  eight  stops  per  mile  corresponding 
to  660  feet  between  stops,  substantially  in  accord  with  the  latest 
and  best-recognized  street  railway  practice  for  large  cities  and  in 
keeping  with  the  contemplated  order  of  the  United  States  Fuel 
Administrator,  reading  as  follows : 

"  ^Bulletin  No.  11,  Electric  Service  Applied  to  Fuel  Conservation. 
.  .  The  regular  passenger  stopping  places  for  electric  rail- 
ways shall  be  spaced  so  as  not  to  exceed  eight  per  mile  in  urban  dis- 
tricts, and  six  per  mile  in  suburban  districts.  On  interurban  lines 
the  regular  passenger  stopping  places  shall  not  exceed  four  per  mile. 
Where  safety  stops  are  necessary  they  shall,  so  far  as  practicable,  be 
combined  with  the  passenger  stops.' 

"Furthermore,  good  practice  dictates  that  the  stopping  places  shall 
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be  clearly  defined  by  suitable  signs.  The  railways  company  will  be 
ordered  to  erect  signs  in  advance  at  tihte  proposed  stopping  places  so 
that  the  public  may  be  thoroughly  informed  as  to  the  changes  to  be 
made  in  the  operation/' 

In  Public  Service  Commission  v.  United  E.  &  Electric  Co.  Case 
No.  1378,  Order  No.  4262,  April  9, 1918,  the  Maryland  Commission 
permitted  the  TJnited  Eailways  &  Electric  Company  to  put  in  effect 
the  "Staggered-skip-stop"  plan  of  operation  on  its  lines  in  Balti- 
more city  and  the  counties  contiguous  thereto,  for  the  purpose  of 
ctmserving  coal  during  the  war. 

A  street  railway  should  take  measures  to  prevent  interruptions  in 
its  schedule  by  immediately  replacing  cars  that  are  withdrawn  from 
service  for  repairs  or  other  causes.  Cabeza  De  Vaca  v.  Manila  Elec- 
tric R.  &  Light  Co.  (Philippine)  Case  No.  881,  Sept  84, 1917. 


HililNOIS  PtTBIilC  UTIIiITIBS  COMMISSION. 

BE  MONMOUTH  PUBLIC  SERVICE  COMPANY. 
[No.  0746.] 

ValuaPian  —  AscerUiinment  —  Prudent  investment, 

1.  The  prudent  investment  in  a  utility  enterprise  should  be  given 
serious  consideration  by  a  Commission  in  fixing  a  rate  bcbse,  upon  an 
application  for  temporary  relief  from  the  abnormal  conditions  caused 
by  the  war. 

De]^reciati<m  —  Ga«.—  Amount, 

2.  An  annual  allowance  of  $2,100,  equivalent  to  about  7  cents  per 
1,000  feet  of  gas  sold,  was  made  for  depreciation  in  fixing  rates  for  a 
gas  system  valued  at  $145,000. 

Return  —  Amount  —  Factors  —  Character  of  ntanagement, 

3.  The  return  which  utilities  should  be  permitted  to  earn  should 
be  commensurate  with  the  ability  displayed  in  their  management. 

Return  —  Oas  —  Amount  —  Mediocre  management, 

4.  A  return  of  6i  per  cent  on  its  fair  property  valuation  was  al- 
lowed an  indifferently  managed  gas  utility. 

[January  23,  1918.] 

Application  for  leave  to  establish  increased  gas  rates  in  Mon- 
mouth as  stated  in  schedule  I.  P.  U.  C.  No.  1  of  the  Monmouth 
Public  Service  Company;  proposed  rates  permanjently  suspend- 
ed; new  schedule  of  increased  rates  fixed  by  the  Commission; 
rate  base  fixed  as  $145,000. 
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Shaw,  Commissioiier:  May  10,  1917,  the  Monmouth  Public 
Service  Company  filed  with  this  Commission  rate  schedule  I.  P. 
U.  C.  1,  in  which,  eifective  June  11,  1917,  it  was  proposed  to 
advance  the  rates  for  gas  service  in  the  city  of  Monmouth,  county 
of  Warren,  Illinois,  and  cancel  rate  schedule  dated  January  22, 
1914. 

May  15,  1917,  the  Commission  suspended  these  rates  that  the 
company,  at  a  hearing,  might  make  a  showing  to  justify  their 
acceptance,  amendment,  or  rejection.  The  cause  came  on  for 
hearing  June  14,  1917;  I.  R.  Kelso  appearing  in  behalf  of  peti- 
tioner ;  and  W.  J.  Stevenson,  its  city  attorney,  in  behalf  of  Mon- 
mouth. 

The  Monmouth  Public  Service  Company,  furnishing  gas, 
electric,  heating,  and  ice  services  in  the  city  of  Monmouth, 
Illinois  (population  1914,  9,839),  was  incorporated  October  1, 
1909,  taking  over  the  business  of  the  Edison  Illuminating  Com- 
pany. The  stock,  of  which  there  are  1,000  preferred  and  9,000 
common  shares  outstanding,  is  controlled  by  the  United  States 
Public  Service  Company  and  the  Light  &  Development  Com- 
pany, both  of  St.  Louis,  Missouri.  Some  idea  of  the  company 
and  its  operations  may  be  gained  from  the  following  statistics 
for  the  year  ended  December  31,  1916 : 

Miles  of  mains 37 

Cubic  feet  of  gas  sold    80^5,100 

Number  of  consamers 1^50 

Operating  revenue: 

Gas   $  37,491.21 

Electric '. 70,600.00 

Heating    11,789.38 

Ice 4,608.13 

Total  revenue  $    124,388.72 

Capital  liabilities  of  combined  utilities: 

Preferred  stock    $100,000.00 

Common  stock   900,000.00 

Total  stock  $1,000,000.0(» 

Total  funded  debt  599,000.00 

Total  outstanding  stock  and  bonds  1,599,000.00 

Valiudions: 

In  September,  1916,  the  holding  company  desired  to  procure 
funds  on  a  blanket  mortgage  covering  its  property,  and  a  valu- 
aiiv^n  was  prepared  for  submission  to  the  financial  interests  from 
whom  it  was  proposed  to  obtain  the  money.     This  appraisal, 
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prepared  on  a  normal  cost  basis,  using  prices  current  previous  to 
1916,  fixed  a  value  for  petitioner's  gas  property  of  $241,724, 
exclusive  of  going  value,  which  was  estimated  at  20  per  cent  of 
the  foregoing  amount.  This  claim  for  going  value  was  baaed 
largely  on  the  allegation  that  the  previous  owners  had  spent  large 
sums  in  developing  the  business.  In  general,  this  Commission 
has  takeli  the  position  that  claims  for  going  value  must  be  sup- 
ported by  direct  proof  of  expenditures  having  been  made  for 
such  purposes.  It  was  further  contended  that  the  application 
of  present-day  pricte  would  increase  the  value  by  from  30  to  60 
per  cent.  However,  present-day  prices  should  not  receive  serious 
consideration  in  this  case,  for  the  reason  that  but  little  construc- 
tion has  been  recently  installed.  The  amount  paid  by  petitioner 
for  the  property  at  the  time  of  purchase  could  not  be  determined, 
for  the  reason  that  control  was  acquired  by  purchase  of  stock  at 
various  times  in  the  open  market,  and  the  records  of  the  com- 
pany were  in  such  shape  that  this  information  could  not  be 
secured. 

That  proper  disposition  of  this  cause  might  be  made,  the  Com- 
mission caused  to  be  prepared  by  A.  S.  B.  Little,  its  gas  engi- 
neer, a  valuation  of  the  property  of  the  gas  department  of  peti- 
tioner. Average  prices  reflecting  the  normal  cost  of  similar 
properties  were  used,  ignoring  the  present  abnormal  costs  of 
labor  and  materials.  Consideration  was  given  the  original  cost 
of  such  articles  as  could  be  determined  from  the  records.    This 

appraisal,  as  of  September  1, 1917,  'is  presented  as  table  1 : 
P.U.R.1918D. 
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TABLE  NO.  1. 
Valuation  of  the  Property  of  the  Gas  Department  of  the  Monmouth  Public 

Service  Company. 
As  of  September  1,  1917,  by  A.  S.  B.  Littte. 


IteoL 


Account 
No. 


Cost  New. 


Cost   New 
Less  De- 
preciation. 


Land    

Main  building   1 
Oil  storage  1 

Tar  well  f    

Retaining  wall  J 

Gas  holders   

Coal  gas  equipment    

Water  gas  equipment  . . . . 

Purifying  equipment   

Boiler  plant  equipment  . . 

Yard  piping 

Mains  and  drips 

Services  and  regulators  . . 

Meters  in  service 

Meters  in  stock    

District   regulators    

General  equipment 

Total    

Overheads,  14%  of  above 

Paving    

Materials  and  supplies  . 

Grand  total   


1,000 
2,100 
2,200 

MOO 

3,200 
3,300 
3,400 
3,600 
4,200 
4,300 
4,400 
4,500 
4,600 
6,000 


$  2,283 

13,830 

8,641 

9,645 

12,852 

2,827 

1,010 

423 

45,459| 

17.747 

10,061 

930 

140 

654 


$  2,283 

11,027 

5,271 

7,234 

9,774 

2,261 

722 

364 

31,821 

12,423 

11,243 

744 

112 

654 


6,000 
7,000 


132,4111 
18,538 

6,670' 


96,533 

18,515 

3,578 

6,670 


$162,7311    $120,296 


A  general  discussion  of  the  various  phases  of  valuation  is  here 
unnecessary,  but  certain  features  of  this  appraisal  are  worthy 
of  notice.  Thus,  the  company  claimed  a  value  for  its  land  of 
$28,000,  while  Little  considered  it  worth  $2,283,  this  being  the 
average  of  the  values  fixed  by  local  real  estate  men.  The&e  two 
amounts  show  a  remarkable  difference  of  opinion. 

[1]  Further,  notwithstanding  the  fact  that  considerable  por- 
tions of  the  property  were  constructed  by  the  company's  own 
forces,  Little  assumed  they  would  be  built  by  contract,  and 
added  10  per  cent  for  contractor's  profit,  in  addition  to  14  per 
cent  for  general  overheads.  Similarly,  property  to  the  amount 
of  $7,234,  which  the  company  is  not  now  using,  and  does  not 
contemplate  using  in  the  near  future,  were  included  in  Little's 
valuation.  Also,  no  deductions  were  made  for  gas  services  in- 
stalled and  paid  for  by  the  consumer,  the  records  of  the  company 
not  being  in  such  shape  these  could  be  determined. 

For  these  reasons  the  $120,296  determined  by  Little  as  the 
P.U.R.1918D. 
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depreciated  value  of  the  gas  property  should  be  reduced  by  cer- 
tain sums  representing: 

(a)  Services  not  paid  for  by  the  company. 

(b)  Property  not  used  in  petitioner's  gas  business. 

The  Commission  is  of  the  opinion  that,  in  matters  involving 
rate  increases  of  a  temporary  nature  due  to  abnormal  conditions 
such  as  now  prevail  because  of  the  present  war,  the  amount 
prudently  inVested  in  a  public  utility  property  should  be  given 
the  most  serious  consideration  when  determining  reasonable 
rates,  for  upon  such  investment  common  justice  demands  a  fair 
return.  It  must  not,  however,  be  understood  that  the  public 
should  bear  all  the  burden  of  the  increased  costs  of  labor  and 
materials,  but  only  its  just  proportion ;  for  in  time  of  stress  such 
as  those  now  confronting  us,  each  should  make  some  sacrifices 
for  the  general  good,  and  to  tiiis  a  public  service  corporation  is 
no  exception. 

Fair  Value: 

After  due  consideration  of  the  appraisals  filed  in  this  case,  and 
of  all  values  pertaining  to  the  physical  and  nonphysical  property, 
including  going  value,  overheads,  and  all  other  elements  of  value 
possessed  by  petitioner  in  its  gas  property  in  Monmouth,  Illinois, 
the  Conmiission  is  of  the  opinion  that  a  fair  rate  of  return  may 
be  reasonably  expected  by  petitioner  upon  the  sum  of  $145,000. 

Operations: 

The  major  operations  of  petitioner's  gas  department  for  the 
years  1915,  1916,  and  the  first  eight  months  of  1917,  are  shown 
in  table  2 : 
P.UJ1.1918D. 
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Consideration  of  the  table  discloses  certain  interesting  fea- 
tures connected  with  the  operations  of  petitioner.  It  will  be 
noticed  that,  in  the  period  covered  by  the  table,  there  has  been 
practically  no  increase  in  the  income  from  gas  sales,  indicating 
lack  of  proper  diligence  in  this  branch  of  the  business  and  lend- 
ing color  to  the  testimony  that  petitioner  exerted  itself  more  in 
building  np  its  electric  than  its  gas  business. 

Thirty-one  and  five  tenths  per  cent  of  the  income  of  the  com- 
bined utility  comes  from  sales  of  gas^  55.5  per  cent  from  sales  of 
electricity,  10  per  cent  from  sales  of  heat,  and  3  per  cent  from 
sal^  of  ice.  Doubtless  a  considerable  saving  could  have  been  ef- 
fected by  having  the  plants  adjacent  to  each  other,  they  now  being 
separated  by  a  o<Hi8iderable  distance,  thus  adding  to  the  expenses 
of  operation.  It  was  shown  the  company  insists  it  should  earn 
interest  on  an  investment  equivalent  to  $8.50  for  each  1,000  cubic 
'  feet  of  gas  sold,  per  annum,  a  %ure  bo  much  in  excess  of  that 
usually  found  in  similar  plants  that  it  may  be  considered  extraor- 
dinary. Further,  the  company  is  controlled  by  a  holding  com- 
pany in  St.  Louis,  and  a  charge  is  made  for  absentee  executives 
greater  than  that  for  local  supervision. 

Net  profits  far  1916  and  1917  have  greatly  declined^  although 
interest  on  bonds  and  dividends  on  preferred  stock  have  been 
regularly  paid.  This  decline  may  partly  be  explained  by  the  fact 
that  petitioner  manufactures  only  water  gas,  and  testimony  was 
to  the  effect  that  coke  and  enriching  oil,  both  of  which  are  large- 
ly used  in  the  manufacture  oi  this  gas,  have  recently  greatly  in- 
creased in  price,  the  former  by  100  per  cent  and  the  latter  by  80 
per  cent.  The  evidence  discloses  that  petitioner  has  coal  gas 
apparatus  more  than  sufficient  to  supply  the  normal  sendout  of 
the  plant,  but  much  of  it  is  in  poor  condition  and  probably 
$3,000  would  be  required  for  its  rehabilitation.  Upon  the  use 
of  this  apparatus  there  developed  sharp  differences  of  opinion 
between  the  gas  engineer  of  the  Commission  and  the  company, 
the  former  insisting  that  were  it  used  to  a  proper  extent,  a  con- 
siderable revenue  would  be  derived  from  the  sale  of  by-products, 
such  as  tar  and  coke,  there  being  a  good  local  market  for  the 
latter.  Petitioner  considered  the  unfavorable  financial  show- 
ing due  to  an  overextensive  system  of  mains  with  too  few  con- 
sumers attached,  and  stated  it  had  made  an  investigation  and 
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decided  that  no  material  savings  could  be  effected  by  the  use  of 
the  coal  gas  apparatus,  supplementing  its  conclusions  by  the 
observation  that  75  per  cent  of  the  coke  produced  would  needs 
be  used  by  the  company  in  the  manufacture  of  this  coal  gas  for 
bench  fuel,  a  statement  not  substantiated  by  the  evidence.  Tes- 
timony discloses  either  a  lack  of  knowledge  or  appreciation  on 
the  part  of  the  management  as  to  the  benefits  to  be  derived  from 
the  use  of  the  coal  gas  apparatus;  and  it  seems  probable  that, 
were  the  merits  of  this  product  more  fully  investigated  by  peti- 
tioner, different  results  would  be  shown  in  the  financial  state- 
ment. 

Numerous  complaints  have  been  made  concerning  the  gas 
service  fumisljed  by  petitioner,  and  it  has  heretofore  been  cited 
before  this  Commission  to  explain  its  failure  to  comply  with 
certain  prescribed  standards.  The  evidence  shows  that  the  com- 
pany has  not  complied  with  general  order  No.  20  fixing  standards  ' 
for  gas  service,  and  further  shows  that,  before  this  Commission 
assumed  jurisdiction,  petitioner  furnished  gas  of  a  quality 
largely  in  conformity  with  its  own  desires. 

From  a  study  of  the  operations  of  petitioner,  the  gas  engineer 
of  the  Commission  concluded  that  the  cost  to  this  company  of 
making  and  selling  gas  should  be  as  follows: 

Cost  of  Gas. 

Cents 

Per  1,000 

Cubic  Feet 

Fair  produetion  ooat  68.20 

Fair  distribution  expense 6.56 

Fair  general  expense 13.21 

87.97 
Taxet  3.1d 

91.ie 
Fair  allowance  for  depreciation  7.78 

Total,  exelusive  of  return  upon  inyestment 98.94 

Depreciation: 

[2]  It  is  a  well-recognized  principle  in  the  regulation  of 
public  utility  enterprises  that  the  owners  are  entitled,  among 
other  things,  to  earn  a  return  sufficient  to  provide  against  dete- 
rioration as  it  accrues  in  the  physical  property.  This  deteriora- 
tion of  the  property  may  arise  from  use,  the  action  of  the  ele- 
ments, and  various  other  causes;  but  its  effect  is  to  constantly 
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lessen  the  value  of  the  property,  and,  unless  it  is  provided  against 
in  due  season,  will  ultimately  destroy  the  usefulness  of  the  arti- 
cles composing  the  plant.  Without  dwelling  at  length  upon  the 
causes  and  effects  of  depreciation,  the  Commission  is  of  the 
opinion  that,  to  provide  for  accruing  depreciation  in  the  gas 
property  of  petitioner,  there  should  annually  be  set  aside  the 
sum  of  $2,100,  equivalent  to  approximately  7  cents  per  1,000 
cubic  feet  of  gas  sold.  Said  sum  should  be  credited  with  all 
earnings  accruing  thereto. 

Rate  of  Return: 

[3,  4]  It  may  be  conceded  that  petitioner  is  entitled  to  a 
reasonable  return  upon  the  fair  value  of  the  property  devoted  to 
the  public  service.  What  this  fair  return  may  be  will  vary  under 
different  circumstances,  and  will  depend  upon  local  financial 
conditions,  the  hazards  connected  with  the  business,  the  nature 
of  the  service,  and  other  factors  of  more  or  less  importance  in 
specific  cases.  This  Commission  has  heretofore  taken  the  posi- 
tion that  financial  rewards  in  public  utility  enterprises  should 
be  commensurate  with  the  ability  displayed  in  their  manage- 
ment, and  rates  of  return  approximating  7  per  cent  have  been 
frequently  permitted  in  cases  wherein  the  stewardship  appeared 
competent.  In  the  case  at  bar,  the  record  discloses  that  normal 
ability  has  not  been  displayed  in  the  management  of  petitioner's 
gas  property,  and  the  standards  of  service  have  not  been  com- 
plied with,  and  to  assume  that  mediocre  stewardship  is  entitled 
to  the  same  rewards  as  capable  conduct  of  affairs  is  to  enunciate 
a  doctrine  at  variance  with  the  simi  of  human  experience  and 
with  principles  well  recognized  in  the  business  world.  There- 
fore, taking  into  consideration  all  the  facts  disclosed  by  the  evi- 
dence in  this  case  and  for  the  purpose  of  arriving  at  increased 
rates,  the  Commission  is  of  the  opinion  a  fair  rate  of  return  upon 
the  value  of  petitioner's  gas  property  may  be  considered  as  6^ 
per  cent. 

Present  Rates: 

The  rates  now  charged  by  the  Monmouth  Public  Service  Com- 
pany for  gas  service  in  Monmouth,  Illinois,  are  as  follows: 
P.\J.R.1918D.  9 
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Schedule  of  Oas  Rates, 
Per  1,000  cubic  feet $1.25  gross 

Subject  to  a  discount  of  5  cents  per  1,000  cubic  feet  where  bills  are  paid 
on  or  before  the  10th  of  the  month  following  the  month  in  which  service  is 
rendered. 

A  minimum  charge  of  26  cents  per  month  is  made  for  the  use  of  each 
meter  in  service. 

New  Rates: 

In  its  application  filed  May  10,  1917,  the  company  desired  to 
place  in  effect  a  flat  rate  of  $1.50  per  1,000  cubic  feet  of  gas 
consumed,  with  a  discount  of  10  cents  for  payment  on  or  before 
the  10th  of  the  month  following  that  in  which  the  service  was 
rendered.  There  was  also  provided  a  minimum  charge  of  50 
cents  against  each  meter  in  service. 

After  due  consideration  of  all  the  evidence  in  this  case,  the 
Commission  is  of  th^  opinion  that  the  rate  hereinafter  specifi- 
cally set  forth  will  be  fair  to  petitioner  and  to  the  consumers  of 
its  gas  service.  The  Commission  has  adhered  to  the  form  of 
rate  now  in  effect,  but  believes  that  the  block  form  of  rate  sched- 
ule is  more  in  accord  with  the  principles  of  equity,  and  would 
be  of  considerable  benefit  to  the  company  and  the  consumers  by 
helping  to  increase  the  business  through  inducements  offered 
in  price  where  additional  quantities  of  gas  are  used.  It  is  there- 
fore suggested  that  petitioner  submit  a  block  system  of  rates  for 
the  consideration  of  the  Commission. 

FINDINGS. 
The  Commission,  having  considered  the  evidence  and  argu- 
ments in  this  case,  and  being  fully  advised  in  the  premises,  fijids 
as  follows: 

(1)  The  fair  amount  of  the  property,  upon  which  a  reason- 
able return  by  means  of  increased  gas  rates  may  be  asked,  is  a 
sum  not  less  than  $145,000. 

(2)  The  sum  of  $2,100  reasonably  represents  the  depreciation 
annually  accruing  in  the  gas  property  at  the  present  time. 

(3)  An  amount  equivalent  to  7  cents  per  1,000  cubic  feet  of 
gas  sold  will  provide  a  sum  sufficient  to  meet  the  depreciation 
accruing  in  the  gas  property  each  year  in  the  future. 

(4)  A  rate  of  return  of  6^  per  cent  annually  upon  the  fair 
value  of  the  property,  as  above  set  forth,  will  constitute  a  suffi- 
cient reward  upon  the  investment  therein,  considering  the  pros* 

ent  management  of  the  enterprise. 
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(5)  In  applications  for  temporary  relief  from  abnormal  con- 
tritions, the  prudent  investment  in  the  enterprise  is  entitled  to 
^e  most  serious  consideration. 

It  is  therefore  ordered  that  the  rates  filed  by  the  Monmouth 
Public  Service  Company,  petitioner  in  this  case,  and  temporarily 
suspended  by  an  order  of  this  Commission  dated  May  16,  1917, 
be,  and  the  same  are  hereby,  permanently  suspended. 

It  is  further  ordered  that  the  Monmouth  Public  Service  Com- 
pany shall  place  in  effect  as  of  February  1,  1918,  a  new  schedule 
of  rates  in  accordance  with  that  hereinbelow  set  forth  in  words 
and  figures.  Unless  otherwise  ordered  by  this  Commission, 
Aese  rates  shall  not  be  effective  after  January  31,  1919.  The 
Commission  expressly  reserves  to  itself  the  right  to,  at  any  time 
prior  to  January  31,  1919,  order  the  discontinuance  of  the  rates 
herein  authorized;  and,  if  such  discontinuance  be  ordered,  the 
company  shall  at  once  place  in  effect  the  rates  that  were  in  effect 
on  October  27,  1917,  or  such  other  rates  as  the  Commission  may 
order.  On  February  1,  1919,  the  company  shall  place  in  effect 
the  rates  that  were  in  effect  on  October  27,  1917,  or  such  other 
rates  as  the  Commission  may  order. 

RATES  FOR  GAS  SERVICE. 

Territory — Monmouth ,  Illinois, 

Effective  February  1,  1918. 

Minimum  bill  per  meter  per  month  where  gas  is  used  not  in  excess  of 

350  cubic  feet $0.50 

For  gas  used — per  1,000  cubic  feet  per  month — 

Gross    $1.45 

Net   1.35 

Discount. 

All  bills  for  each  month's  service  rendered  for  gross  amount,  and  the  net 
amount  is  to  apply  if  payment  is  made  on  or  before  the  10th  day  following 
the  date  of  the  bill. 

It  is  further  ordered  that  the  Monmouth  Public  Service  Com- 
pany shall  publish  and  post  the  rates  stated  in  the  above  schedule, 
in  accordance  with  §  34  of  the  Public  Utilities  Law. 

The  Commission,  as  part  of  this  order,  expressly  reserves  the 
right,  either  upon  its  own  motion  or  upon  report  or  complaint, 
to  further  investigate  the  rates  authorized  by  this  order,  make 
findings,  amend  or  annul  any  of  the  terms  or  provisions  of  the 
said  new  schedule  of  rates  as  above  set  forth,  and  to  make  any 
P.U.R,1918D. 
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other  or  further  order  as  may  be  necessary  in  the  premises,  and 
for  that  purpose  retains  jurisdiction  of  the  matter  herein. 

By  order  of  the  Conunission,  at  Springfield,  Illinois,  this  23d 
day  of  January,  1918. 

Note. — An  annual  depreciation  allowance  of  3  per  cent,  for  rate- 
making  purposes,  was  made  for  a  gas  plant  consisting  of  steel  pipe 
and  of  other  equipment  and  material  which  has  a  life  of  less  than 
forty  years.    Re  Wabash  Gas  Co.  (111.)  No.  7177,  Dec.  17,  1917. 


HililNOIS  PUBLIC  UTILITIES  COMMISSION. 

MODEL  LAUNDEY  COMPANY 

V. 

EAST  ST.  LOUIS  &  INTERUBBAN  WATER  COMPANY. 

[No.  6718.] 

Rates  —  Water  —  Manufacturer  —  Laundry. 

1.  A  laundry  is  not  entitled  to  a  special  manufacturers*  water  rate. 
IH8€!ritnination  —  Water  rates, 

2.  Unjust  discrimination  is  practised  in  according  a  manufacturers' 
water  rate  to  stockyards  and  railroads  and  refusing  it  to  laundries. 

Bates  —  Water  —  Unreasonableness, 

3.  Meter  water  rates,  higher  than  those  charged  manufacturers, 
were  held  imreasonable  as  compared  with  the  manufacturers'  rates, 
where  it  appeared  that  there  was  no  evidence  to  show  that  there  was 
any  difference  in  the  cost  of  the  services. 

Reparation  —  Payment  for  rates  afterward  found  illegal, 

4.  No  reparation  will  be  allowed  for  charges  in  accord  with  rate 
schedules  on  file  with  the  Illinois  Commission,  prior  to  the  time  when 
such  rates  are  found  to  be  excessive  and  illegal. 

[March  18,  1918.] 

Complaint  alleging  discrimination  as  to  water  rates  and  de- 
manding reparation  for  overcharges ;  sustained  as  to  discrimina- 
tion and  denied  as  to  reparation. 

Shaw,  Conmaissioner :     [1]  The  Model  Laundry  Company 

of  East  St.  Louis,  Illinois,  represents  that  it  is  a  corporation 

organized  under  the  laws  of  the  state  of  Illinois,  is  engaged  in 

the  business  of  conducting  a  laundry  in  the  city  of  East  St. 

Louis,  Illinois,  and  is  a  consumer  of  water  furnished  by  the 
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East  St.  Louis  &  Interurban  Water  Company,  the  respondent 
herein,  which  has  in  force  and  effect  certain  meter  rates  covering 
the  consumption  of  water.  The  complaint  among  other  things 
alleges  that  it  is  a  large  consumer  of  water,  for  which  it  is 
charged  under  a  schedule  of  rates  designated  "for  more  than 
250,000  gallons  monthly"  (hereinafter  referred  to  as  the  250,000 
gallon  rate) ;  that  the  said  rates  charged  the  complainant  are 
unjust,  unreasonable,  and  discriminatory;  that  it  is  rightfully 
entitled  to  the  ^Manufacturers'  meter  rate"  (hereinafter  referred 
to  as  manufacturers'  rate),  and  prays  tiie  Commission  for  an 
order  requiring  the  respondent  to  charge  it  for  consumption  of 
water  at  the  manufacturers'  rate,  and  make  reparation  covering 
excess  charges  paid  the  respondent  for  water  from  January  1, 
1914,  to  date,  being  the  difference  between  the  250,000  gallon 
rate  and  the  manufacturers'  rate. 

The  answer  of  the  East  St  Louis  &  Interurban  Water  Com- 
pany, the  respondent,  denies  that  the  complainant  is  a  manufac- 
turer, denies  that  he  is  entitled  to  the  manufacturers'  rate,  and 
denies  that  the  rates  charged  the  complainant  are  excessive,  un- 
just, or  discriminatory. 

His  matter  came  on  for  hearing  in  Springfield  on  December 
4,  1917.  Both  parties  were  represented  by  counsel.  From  the 
evidence  submitted  at  this  hearing  the  following  material  facts 
are  given : 

The  Model  Laundry  Company  of  East  St.  Louis  is  a  corpora- 
tion organized  in  the  year  1905.  The  corporation  was  organized 
for  the  purpose  of  performing  a  laundering  business.  It  has 
two  places  of  business  in  the  city  of  East  St.  Louis ;  one  known 
as  the  Model  Laundry,  located  at  917  St.  Clair  avenue,  and  the 
other  known  as  the  Progress  Laundry,  located  at  Eighteenth 
and  State  streets,  which  started  business  October  12,  1914. 

There  has  been  a  manufacturers'  rate  in  effect  ever  since  the 
water  company  started  doing  business  in  East  St.  Louis,  which 
rate  the  complainant  enjoyed  up  to  January  1,  1914.  Subse- 
quently, it  was  charged  the  250,000  gallon  rate.  At  the  present 
time  complainant  consumes  about  1,300,000  gallons  of  water  per 
month ;  1,000,000  gallons  at  the  Model  Laundry  plant  and  about 
300,000  at  the  Progress  Laundry. 

In  addition  to  the  laundering  business,  complainant  does  some 
P.U.R.1918D. 


Digitized  by 


Google 


134  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

repairing  of  their  laundry  machinery ;  also  manufacturers'  nets, 
towels  used  by  barbers  and  office  buildings,  and  aprons  used  by 
butchers  and  bakers.  These  articles  are  not  sold,  but  are  used 
to  advance  the  laundering  business. 

The  St.  Louis  National  Stockyards  at  East  St.  Louis,  and  sev- 
eral railroad  companies  in  East  St.  Louis,  Granite  City,  Venice, 
and  Madison — users  of  water  who  are  not  manufacturing  con- 
cerns— enjoy  the  manufacturers*  rate. 

The  City  Water  Company  of  East  St.  Louis  and  Granite  City, 
the  predecessor  of  the  East  St.  Louis  &  Interurban  Water  Com- 
pany, filed  the  rates  in  controversy,  as  of  November  1,  1914, 
specified  in  the  order  of  this  Commission,  dated  October  27, 
1914 — in  case  N'o.  2848,  entitled  City  of  East  St  Louis,  Illinois 
v.  City  Water  Company  of  East  St.  Louis  and  Granite  City. 

It  is  the  contention  of  the  Model  Laundry  Company  that  it 
is  a  manufacturer  and  therefore  is  entitled  to  the  manufacturers* 
rate  for  consumption  of  water.  The  organization  of  the  Model 
Laundry  Company  as  specified  in  its  charter  is  for  the  purpose 
of  conducting  a  laundering  business.  Whatever  manufacturing 
it  does  is  merely  incidental  to  its  laundering  business.  The 
articles  it  manufactures  are  not  sold,  but  are  handled  to  advance 
the  business  of  laundering.  The  Conunission  finds,  therefore, 
that  it  is  not  a  manufacturer,  and  therefore  not  entitled  to  the 
manufacturers'  rate. 

[2,  3]  Because  the  complainant  is  charged  the  250,000  gallon 
rate  under  the  designation  "regular  meter  rates,''  it  alleges  that 
such  rates  are  unjust,  unreasonable,  and  discriminatory.  Under 
the  established  table  of  rates  the  practical  effect  of  the  two  differ- 
ent charges  for  consumption  of  water  would  be  as  follows,  provi- 
ded the  complainant  was  using  66,666  gallons  or  less  per  month : 

For  66,666  gallons  or  leas  per  month,  per  1,000  gallons,  at  "regular 

meter  rates"    $0.22^ 

For  the  first  500,000  gallons  or  less  per  month,  per  1,000  gallons  at 

"manufacturers*  meter  rate"    $0.12^ 

Difference  per  1,000  gallons  $  .10 

As  the  consumption  of  water  increases  under  the  regular  meter 
rates,  the  difference  between  the  rates  involved  would  decrease, 
axcept,  when  the  consumption  was  over  600,000  gallons,  the 
rate  would  be  the  same.    But  assuming  that  the  complainant  has 
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been  properly  designated  as  to  the  class  of  rates  applicable,  the 
rates  charged  the  .complainant  must  be  considered  relatively  in 
connection  with  the  manufacturers'  rate  in  order  to  determine 
whether  or  not  these  rates  are  unjust,  unreasonable,  and  dis- 
criminatory. 

In  the  case  of  the  Civic  League  v.  St.  Louis  Water  Dept.  be- 
fore the  Missouri  Public  Service  Commission,  4  Mo.  P.  S.  C. 
412,  P.U.R.1917B,  576,  the  same  question  was  involved.  As  a 
matter  of  public  policy  to  induce  manufacturers  to  locate  in 
St.  Louis,  the  city  of  St.  Louis  fixed  a  lower  rate  for  water  con- 
sumed by  manufacturers  than  was  applicable  to  other  business 
concerns  under  similar  conditions.  In  this  case  the  Conunission 
said : 

"The  uncontroverted  evidence  establishes  the  fact  that  there 
18  no  difference  at  all  in  serving  the  metered  consumers;  they 
are  simply  connected  with  the  mains.  The  circumstances  or 
conditions  for  serving  both  general  consumers  and  manufacturers 
are  the  same  or  substantially  similar.  This  is  the  direct,  cleai* 
testimony  of  the  St.  Louis  T^ter  commissioner.  Thus  the 
established  fact  being  that  the  service  rendered,  the  cost  of  the 
water  to  the  city,  the  expense  of  its  distribution,  and,  in  brief, 
the  service,  in  each  case  being  like  and  contemporaneous,  as  all 
the  circumstances  or  conditions  in  the  furnishing  the  service  are 
exactly  the  same  in  every  respect  whether  the  water  supplied  is 
used  by  the  general  public  or  for  purely  manufacturing  purposes, 
the  conclusion  follows  that  the  city  of  St.  Louis,  contrary  to  the 
express  terms  of  the  law,  is  charging  and  receiving  from  its  gen- 
eral metered  users  a  greater  compensation  for  water  and  for  the 
services  rendered  in  connection  therewith  than  it  charges  and 
receives  from  metered  users  for  purely  manufacturing  purposes 
for  water  and  for  the  services  rendered  in  connection  therewith. 
In  this  there  is  plain  inequality,  unjust  discrimination,  undue 
preference,  and  unreasonable  advantage  in  doing  a  like  and  con- 
temporaneous service. 

•  •••••••• 

"On  this  feature  of  the  case  our  conclusion  therefore,  is  that 

the  schedule  of  rates  providing  a  less  charge  for  water  for  purely 

manufacturing  purposes  than  for  general  use  is  plainly  unjust 

discrimination  under  the  well-settled  rule  of  the  common  law, 
P.U.R.1918D. 
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as  well  as  under  the  Public  Service  Conmiission  Act,  which  is 
merely  declaratory  of  the  common-law  rule,  because  it  distinctly 
appears  that  the  classification  therein  is  unreasonable  and  un- 
just. Ejiott  V.  Southwestern  Teleg.  &  Teleph.  Co.  2  Mo.  P.  S. 
C.  531,  540-543,  P.U.R.1915E,  963,  973-983.'^ 

\\Tiile  all  manufacturers  do  not  use  large  quantities  of  water, 
a  large  number  of  them  do ;  and  'furthermore,  both  sets  of  rates 
are  fixed  apparently  to  cover  large  consumption  of  water.  It 
was  shown  by  the  evidence  that  it  was  the  desire  of  the  city 
authorities  of  the  city  of  East  St.  Louis  to  have  established  a 
lower  rate  aj^licable  to  manufacturers  as  an  inducement  to  have 
industries  locate  in  East  St.  Louis,  thereby  adding  to  the  popula- 
tion and  business  of  the  community.  Incidentally,  it  may  be 
stated,  what  is  generally  known  to  be  a  fact,  that  the  city  of  East 
St.  Louis  has  many  natural  industrial  advantages  which  would 
make  it  unnecessary  to  offer  exceptional  inducements  in  the  way 
of  water  rates. 

In  case  No.  2848  before  this  Commission,  East  St.  Louis  v. 
City  Water  Co.  relating  to  rates  for  water  service  in  East  St 
Louis,  the  parties  agreed  by  stipulation  to  establish  certain  rates 
effective  November  1,  1914,  which  were  approved  by  order  of 
the  Commission  dated  October  27,  1914,  which  did  not  expressly 
pass  upon  the  reasonableness  of  the  rates  involved.  [The  sched- 
ule established  by  that  order  and  set  out  in  the  opinion  is  omit- 
ted.] 

The  order  of  the  Commission  in  the  above  case,  dated  October 
27,  1914,  states:  "The  Commission  at  this  time  does  not  pass 
upon  the  reasonableness  of  the  rates  and  charges  set  forth  in  the 
said  schedule." 

Section  32  of  the  Public  Utilities  Act,  under  which  this  Com- 
mission derives  its  pow^s,  provides :  "All  rates  or  other  charges 
made,  demanded  or  received  by  any  public  utility,  or  by  any 
two  or  more  public  utilities,  for  any  product  or  commodity  fur- 
nished or  to  be  furnished  or  for  any  service  rendered  or  to  be 
rendered  shall  be  just  and  reasonable.  Every  imjust  or  unrea- 
sonable charge  made,  demanded  or  received  for  such  product  or 
commodity  or  service  is  hereby  prohibited  and  declared  unlaw- 
ful."    [Laws  1913,  p.  476.] 

There  is  no  evidence  to  show  that  there  is  any  difference  in 
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the  co3t  of  the  services  in  furnishing  water  to  those  charged  the 
250,000  gallon  rate  as  compared  with  the  water  furnished  manu- 
facturers at  the  manufacturers'  rate.  Furthermore,  it  is  shown 
by  evidence  that  the  St.  Louis  National  Stockyards  in  East  St. 
louis,  and  many,  if  not  all,  of  the  railroads  entering  East  St. 
Louis,  and  some  of  the  railroads  entering  Granite  City,  Madison, 
and  Venice,  all  of  them  concerns  that  are  not  manufacturers,  are 
enjoying  the  manufacturers'  rate  for  consumption  of  water. 
Witness  for  the  respondent  admitted  that  these  concerns,  as  a 
matter  of  fact,  were  not  entitled  to  the  manufacturers'  rate ;  that 
the  rates  fixed  for  these  concerns  were  based  on  custom  rather 
than  otherwise.  Clearly,  this  is  discrimination.  Section  32  of 
the  Public  Utilities  Act  provides  that  every  unjust,  unreason-  . 
able  charge  made,  demanded,  or  received  for  such  product  or 
conmiodity  or  service  is  prohibited  and  declared  unlawful.  It 
would  appear,  therefore,  that  the  respondent  is  practising  dis- 
crimination by  charging  certain  concerns  for  consumption  of 
water  at  manufacturers'  rates  that  are  not  manufacturers,  and 
therefore  not  entitled  to  such  rates.  It  would  further  appear  that 
certain  rates  under  "regular  meter  rates,"  when  considered  rela- 
tively in  connection  with  the  manufacturers'  rate,  are  unjust  and 
unreasonable,  and  therefore  unlawful. 

[4]  The  petitioner  asks  for  reparation  covering  the  difference 
^  charges  between  the  250,000  gallon  rate  and  the  manufactur- 
«w'  rate. 
Section  72  of  the  Public  Utilities  Act  provides : 
'^^Vhen  complaint  has  been  made  to  the  Commission  concem- 
^  any  rate  or  other  charge  of  any  public  utility  and  the  Com- 
mission has  found,  after  a  hearing,  that  the  public  utility  has 
<^arged  an  excessive  or  unjustly  discriminatory  amount  for  its 
P^odxict,  commodity  or  service,  the  Conmiission  may  order  that 
^^^   I>ublic  utility  make  due  reparation  to  the  complainant  there- 
^^^^>    ^ith  interest  at  the  legal  rate  from  the  date  of  payment  of 
^iiclx    excessive  or   unjustly   discriminatory   amount."      [Laws 
^^13,  p.  497.] 

I>^  a  case  before  the  Wisconsin  Railroad  Commission,  Charles- 
^^^th  V.  Omro  Electric  Light  Co.  P.U.R.1915B,  1,  the  petitioner 
^^"Ueated  that  the  respondent  be  required  to  refund  all  moneys 
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collected  in  excess  of  a  reasonable  charge  for  the  services  fur- 
nished.   In  this  case  the  Commission  held : 

"The  petitioners  request  that  the  respondent  be  required  to 
refund  to  the  consumers  any  and  all  moneys  collected  from  them 
in  excess  of  a  reasonable  charge  for  service  heretofore  furnished. 
It  h^s  not  been  shown,  nor  do  we  find,  that  the  rates  on  file  with 
the  Commission  are  not  the  respondent's  lawful  rates.  The  peti- 
tioners make  no  claim  that  the  respondent's  charges  are  not  in 
accord  with  the  schedules  on  file,  but  appear  to  rest  their  claim 
for  refund  upon  a  difference  between  actual  and  reasonable 
charges.  Even  if  the  Commission  should  now  find  that  the 
respondent's  rates  are  excessive  for  the  service  which  it  renders^ 
the  Commission's  order  would  be  incompetent  to  grant  to  the 
petitioners  any  refund  on  account  of  past  services.  Since  the 
Commission's  orders  as  to  rates  can  deal  only  with  future 
charges,  that  portion  of  the  petition  which  relates  to  refimds 
must  be  dismissed." 

In  the  case  under  consideration  there  is  no  evidence  to  show 
that  the  petitioner,  was  charged  with  the  rate  other  than  the 
established  rates  on  file,  which  must  be  considered  the  lawful 
rate  until  the  Commission  finds  otherwise.  The  Commission  will 
therefore  hold  that  as  to  past  services  the  petitioner  is  not  en- 
titled to  reparation. 

The  Commission  having  given  due  consideration  to  the  evi- 
dence as  established  by  the  record,  and  having  heard  arguments 
of  counsel,  and  being  fully  advised  in  the  premises,  finds : 

(a)  That  the  petitioner  is  not  a  manufacturer  within  the 
meaning  of  that  term,  and  therefore  is  not  entitled  to  the  manu- 
facturers' rate  for  consumption  of  water;  (b)  that  the  meter 
rates  under  the  designation  "regular  meter  rates"  on  file  with 
this  Commission,  when  considered  relatively  with  the  rates  des- 
ignated "manufacturers'  meter  rate,"  are  unjust,  unreasonable^ 
and  discriminatory;  (c)  and^  that  the  petition  is  not  entitled  to 
reparation  because  it  has  not  been  shown  that  he  was  charged 
with  rates  that  were  not  the  established  rates  on  file  with  this 

Commission^ 
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IlililNOIS  PUBIilO  UTHilTIBS  COMMISSION. 

BE  COMMONWEALTH  EDISON  COMPANY. 
[No.  7604.] 

RE  PTIBLIC  SEBVICE  COMPANY  OF  NOBTHEBN  ILLINOIS. 

[No.  7606.1 

Service  —  Extensions  —  War-time  condiUans, 

1.  Service  extensions  should,  from  a  patriotic  standpoint,  be  lim- 
ited, during  war,  to  those  of  reasonable  necessity. 
Service  —  Extensions  —  War-time  conditions  —  Modification  of  exist' 
ing  rules. 

2.  Existing  rules  as  to  extension  of  electric  service  should  not  be 
so  limited  or  suspended,  even  where  public  policy  demands  that  exten- 
sions be  limited  to  cases  of  absolute  necessity,  so  as  to  leave  utilities 
the  sole  arbiters  of  the  necessities  of  each  individual  case. 

Service  »  Electricity  —  Extensions  »  Deposit  to  cover  cost. 

3.  A  consumer  desiring  an  extension  of  electric  service  should  be 
required  during  war  times  to  deposit  with  the  company  the  cost  thereof, 
in  order  that  he  may  be  impressed  with  the  necessity  for  conservation 
and  the  desirability  of  the  elimination  of  construction  of  a  nonessential 
character,  and  that  the  utility  be  relieved  of  the  need  of  undertaking 
financial  obligations  on  unfavorable  terms. 

Service  —  Electricity  »  Extensions  »  Interest  on  deposits. 

4.  Public  utility  companies  should  pay  interest  to  consumers  upon 
all  amounts  of  extension  deposits  wholly  in  excess  of  those  which  would 
be  required  under  the  Illinois  Commission's  existing  rule  31,  of  general 
order  20,  with  reference  to  extensions. 

[March  19,  1918.] 

Applications  for  suspension  during  the  period  of  the  war  of 
rule  31,  of  the  rules  establishing  standards  of  service  for  gas 
and  electric  utilities  adopted  by  the  Illinois  Conunission  and 
effective  November  1,  1914;  rule  modified. 

ShaWy  Commissioner:  On  November  24,  1917,  the  Com- 
monwealth Edison  Company  and  the  Public  Service  Company 
of  Northern  Illinois  filed  with  the  Commission  petitions,  in 
which  application  is  made  for  a  suspension  as  to  the  said  com- 
panies, during  the  period  of  the  war,  of  rule  31  of  the  "Eules 

Establishing  Standards  of  Service  for  Gas  and  Electric  Utili- 
P.U.R.1918D. 
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ties/'  adopted  by  the  Commission  and  effective  November  1, 
1914. 

The  petitions  of  the  Commonwealth  Edison  Company  and  the 
Public  Service  Company  of  Northern  Dlinois  are  identical  in  so 
far  as  they  relate  to  a  statement  of  the  conditions  existing  and  the 
relief  prayed  for.  The  petitioners  represent  that  they  are  corpora- 
tions engaged  in  the  business  of  generating,  distributing,  and  sell- 
ing electric  energy  for  lighting,  power,  and  other  purposes,  and 
are  public  utilities  subject  to  the  jurisdiction  of  the  Commission ; 
that  the  Commission  on  or  about  November  1,  1914,  adopted  and 
made  effective  rules  establishing  standards  of  service  for  gas 
and  electric  utilities,  among  which  is  rule  31,  relating  to  the 
extension  of  lines ;  that,  due  to  war  conditions,  the  costs  of  ma- 
terial and  labor  entering  into  the  making  of  electric  line  exten- 
sions have  advanced  to  an  abnormal  degree;  and  that  on  this 
account  the  petitioners  find  the  said  rule  31  unreasonable  and 
unjustly  burdensome.  The  petitions  set  forth  that,  while  the 
actual  cost  of  making  extensions  has  increased,  the  average 
annual  income  per  consumer  has  not  increased,  which  fact  has 
destroyed  the  previously  existing  relation  between  the  cost  and 
the  average  annual  revenue  to  be  derived  from  extensions  con- 
structed in  accordance  with  the  said  rule.  The  petitioners  fur- 
ther represent  that,  of  even  greater  importance  than  the  exces- 
i^ive  cost  of  material  and  labor,  is  the  fact  that  the  country,  while 
it  is  in  the  grip  of  war,  is  confronted  with  the  necessity  of  rigidly 
economizing  and  conserving  its  resources,  not  only  of  material 
and  labor  such  as  enter  into  line  extensions  of  this  character,  but 
also  of  capital.  In  view  of  this  need  for  conserving  the  capital 
of  the  country,  as  well  as  because  of  the  scarcity  of  capital  and 
the  consequent  high  rates  of  interest  which  prevail  on  money  bor- 
rowed, the  petitioners  believe  that  during  the  period  of  the  war 
they  should  be  relieved,  except  in  emergency  cases,  from  making 
any  capital  expenditures  for  line  extensions ;  that  no  line  exten- 
sions whatever  should  be  made  except  wherever  absolutely  neces- 
sary ;  and  that  where  such  an  extension  appears  to  be  absolutely 
necessary  the  cost  of  making  it  should  be  advanced  by  the  ap- 
plicant for  electric  service. 

Hearings  in  this  matter  were  held  at  the  offices  of  the  Commis- 
sion on  December  19,  1917,  January  22,  1918,  January  26, 
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1918,  and  February  1,  1918.  At  these  hearings  Isham,  Lincoln, 
&  Beale,  attorneys,  appeared,  representing  the  Public  Service 
Company  of  JS^orthern  Illinois  and  the  Commonwealth  Edison 
Company;  J.  L.  Beatty,  attorney,  appeared,  representing  the 
Chicago  Real  Estate  Board ;  W.  M.  Laston,  attorney,  appeared, 
representing  the  Cook  County  Real  Estate  Board;  Frank  T» 
Murray,  attorney,  appeared,  representing  the  city  of  Evanston ; 
A.  C  Wenben,  attorney,  appeared,  representing  the  village  of 
Wilmette;  H,  L.  Fearing,  attorney,  appeared,  representing  the 
village  of  Oak  Park ;  T.  C.  Essington,  attorney,  appeared,  repre- 
senting the  city  of  Streator;  and  W.  J.  Johnston,  appeared^ 
representing  the  village  of  River  Forest. 

At  these  hearings,  testimony  was  introduced  by  the  petitioners 
regarding  the  costs  of  line  extensions  under  present  conditions ; 
regarding  the  general  features  which  influence  expenditures  for 
line  extension  by  the  petitioners ;  and  other  matters  which  are 
pertinent  to  the  issues  herein. 

On  September  24,  1914,  the  Commission  issued  general  order 
20,  entitled  *^ules  Establishing  Standards  of  Service  for  Gas 
and  Electric  Utilities,"  and  it  was  provided  in  the  said  order 
that  these  rules  should  become  effective  November  1,  1914. 

Rule  31  so  issued  provides  as  follows: 

"(a)  Free  extensions. — Each  utility  shall  upon  written  re- 
quest for  service  by  a  prospective  consumer,  or  a  group  of  pro- 
spective consumers  located  in  the  same  neighborhood,  make  free 
of  charge  a  line  extension  necessary  to  give  service  and  furnish 
free  service  connection ;  provided,  that  such  line  extension  does 
^  not  require  more  than  twice  as  many  poles  at  standard  spacing 
as  there  are  individual  applicants. 

"(b)  Extensions  above  free  limit. — If  the  line  extension  ^re- 
quired in  order  to  furnish  service  at  any  point  within  the  corpo- 
rate limits  of  any  city  or  village,  or  for  any  adjacent  suburb  of 
a  city  or  village,  is  greater  than  the  free  extension  specified 
above,  such  an  extension  shall  be  made  under  the  following  con- 
ditions: The  utility  may  require  a  deposit  of  die  cost  of  the 
extension  above  the  free  limit,  and  shall,  in  such  a  case,  refund 
an  amount  equal  to  the  cost  of  the  free  main  extension  for  each 
additional  consumer  whose  service  shall  be  taken  off  of  the  en- 
tire extension  within  a  period  of  ten  years  from  the  making  of 
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such  an  extension,  but  at  no  time  shall  the  rebate  made  exceed 
the  original  deposit.  If  the  extension  is  of  such  length  and  the 
prospective  business  which  may  be  developed  by  it  is  so  meager 
as  to  make  it  doubtful  whether  the  business  from  the  extension 
would  ever  pay  a  fair  return  on  the  investment,  the  facts  shall  be 
reported  to  the  Commission  for  investigation  and  determination 
as  to  the  reasonableness  of  such  extension. 

"This  rule  shall  not  be  construed  as  prohibiting  any  utility 
from  making  free  extensions  of  lengths  greater  than  above  speci- 
fied, or  from  providing  a  method  of  return  of  deposits  for  ex- 
tensions more  favorable  to  consumers,  so  long  as  no  discrimina- 
tion is  practised  between  consumers  whose  service  requirements 
are  similar. 

"(e)  Contract  for  service. — Utilities  will  not  be  required  to 
make  line  extensions  as  described  in  this  rule  unless  those  to  be 
served  by  such  extensions  shall  contract  to  use  the  service  for  at 
least  one  year." 

The  order  establishing  these  rules  was  issued  by  the  Com- 
mission, after  hearing  of  which  all  interested  parties  were  noti- 
fied and  after  giving  due  consideration  to  the  suggestions  and 
criticisms  which  were  offered.  It  appears  that  the  petitioners 
herein  are  not  objecting  to  the  equity  of  rule  31  or  any  other 
rule  as  issued  under  normal  conditions,  but  that  the  issue  which 
is  now  raised  relates  solely  to  the  application  of  this  particular 
rule  31  under  conditions  existing  at  present  which  are  abnormal. 
The  petitioners  do  not  suggest  that  the  rule  be  permanently  modi- 
fied, but  that  the  rule  in  its  entirety  be  waived  in  so  far  as  its 
application  to  these  petitioners  is  concerned  during  the  period^ 
of  the  war.  A  waiver  of  the  rule  as  prayed  for  would  contem- 
plate that  conditions  regarding  line  extensions  be  allowed  to 
revert  to  the  status  existing  prior  to  the  establishment  of  this 
rule  by  the  Commission.  Under  conditions  which  existed  prior 
to  the  establishment  of  the  rules,  the  utility  was  at  liberty  to 
make  such  extensions  as  it  deemed  proper,  subject,  of  course,  to 
the  general  restrictions  as  r^ards  reasonableness  and  freedom 
from  discrimination  which  are  stated  and  implied  in  the  Public 
Utilities  Commission  Law. 

During  the  progress  of  the  hearings  it  appears  that  effort  was 

made  by  the  parties  represented  to  secure  a  rule  covering  the 
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extension  of  electric  lines  which  would  be  satisfactory  to  all 
parties,  but  that  the  efforts  at  agreement  were  futile. 

In  briefs  submitted  by  the  objectors,  particularly  the  Chicago 
Real  Estate  Board  and  the  Cook  County  Eeal  Estate  Board, 
there  is  suggested  a  form  of  rule  which  these  objectors  regard  as 
satisfactory.  This  suggested  rule  contemplates  that  a  line  ex- 
tension shall  be  made  free  of  charge  by  the  utility,  upon  request 
of  an  applicant  desiring  service,  provided  that  such  extension 
does  not  require  more  than  twice  as  many  poles  at  standard 
spacing  as  there  are  individual  applicants  who  desire  the  specific 
extension;  and  provided,  further,  that  each  applicant  shall  de- 
posit the  entire  cost  of  a  new  line  extension  necessary  to  give 
service,  and,  further,  that  if  the  line  extension  be  in  excess  of 
that  set  forth  as  the  free  limit  it  shall  be  made  without  question, 
provided  that  the  utility  may  require  from  the  prospective  con- 
sumer a  deposit  of  the  cost  of  the  new  line  extension.  Regarding 
the  refunding  to  the  consumer  of  deposits  so  collected,  it  is  fur- 
ther provided  in  this  proposed  rule  ikat  the  entire  amount  de- 
posited shall  be  repaid,  with  simple  interest  at  5  per  cent  per 
annum,  by  paying  back  an  amount  equal  to  25  per  cent  of  each 
monthly  bill  actually  paid  by  consumers  served  from  the  new 
extension;  and  that  in  the  case  of  lighting  consumers  such  re- 
funding shall  commence  with  the  first  bills  for  service,  while  in 
the  case  of  power  consumers  such  refunding  shall  commence  at 
the  cessation  of  the  present  war.  It  is  further  provided  in  this 
proposed  rule  that,  if  the  prospective  business  is  such  that  it 
appears  doubtful  whether  a  fair  rate  of  return  would  ever  be 
realized  upon  the  cost  of  the  extension,  the  facts  shall  be  re- 
ported to  the  Commission  for  investigation  and  determination. 

This  rule  proposed  by  the  Chicago  and  Cook  county  real  estate 
boards  is  not  acceptable  to  the  petitioners  herein. 

The  extension  of  electric  utility  service  at  the  present  time 
presents  many  problems  6i  an  unusual  and  abnormal  character, 
all  of  which  influence  the  petitioners  in  their  present  request  for 
relief  from  rule  31.  These  factors  which  operate  to  render  the 
present  situation  abnormal  may  be  briefly  summarized  as  fol- 
lows: 

1.  Due*  to  the  demands  of  the  war,  many  materials  and  much 
of  the  equipment  used  in  electrical  construction  are  difficult  to 
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obtain,  and  many  of  the  factories  normally  engaged  in  the  manu- 
facture of  electrical  products  are  now  devoted  to  industries  more 
directly  associated  with  the  prosecution  of  the  war. 

2.  Capital  necessary  for  the  financing  of  extensions  and  im- 
provements is  difficult  to  obtain,  due  to  its  employment  in  the 
prosecution  of  the  war  and  those  industries  closely  identified 
with  the  war. 

3.  Future  conditions  as  regards  the  obtaining  the  material 
and  money  may  be  more  severe  than  those  which  at  present  ob- 
tain ;  and  for  this  reason  utilities  which  at  the  present  time  have 
a  surplus  of  capacity  in  stations  and  equipment  are  reluctant  to 
see  this  capacity  utilized  to  an  extent  which  may  result  in  future 
impairment  of  their  service  or  future  inability  to  meet  the  de- 
mands for  service  necessary  for  war  and  other  industrial  pur- 
poses. • 

4.  Due  to  its  scarcity,  capital  is  demanding  a  higher  rate  of 
return,  when  invested  in  utility  enterprises,  than  has  been  the 
case  in  recent  years.  This  condition  makes  the  problem  of  long 
term  financing,  such  as  best  serves  the  needs  of  utility  enter- 
prises, a  most  difficult  one,  and  one  which  offers  a  possibility  of 
increased  costs  of  utility  operation  for  a  period  far  into  the  fu- 
ture if  such  financing  were  to  be  extensively  carried  on. 

5.  The  costs  of  labor  and  material  which  enter  into  the  con- 
struction of  additions  and  improvements  to  utility  property  have 
advanced  sharply,  with  the  result  that  the  costs  of  these  additions 
are  materially  greater  than  have  previously  prevailed;  and  a 
utility  making  an  investment  in  extensions  and  improvements  at 
this  time  is  faced  with  the  necessity  for  carrying  this  enhanced 
investment  permanently,  or  with  the  necessity  for  finding  means 
for  its  amortization. 

In  their  position  the  applicants  appear  to  be  governed  by 
patriotic  motives  to  fully  as  great  an  extent  as  by  any  pecuniary 
advantage  which  might  result  from  deferring  extension  until  a 
more  advantageous  time.  From  the  standpoint  of  personal  in- 
terest, the  extension  of  utility  service  involves  the  payment  of 
larger  sums  of  money  for  lines  and  station  capacity,  and  other 
necessary  improvements,  than  would  be  necessary  for  the  de- 
velopment of  the  systems  under  normal  conditions.*  From  a 
patriotic  standpoint  it  involves  the  employment  of  material  and 
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labor  of  which  the  country  faces  a  scarcity,  and  the  utilization  of 
capital  which  may  be  necessary  for  governmental  needs  in  the 
prosecution  of  the  war.  Therefore,  the  problem  which  is  before 
us  consists  in  the  development  of  a  means  which,  giving  con- 
sideration to  all  factors,  will  best  meet  this  complication  of  con- 
ditions. In  facing  this  situation  we  must  be  governed  by  our 
best  understanding  of  the  requirements  of  the  government,  and 
must  balance  the  advantages  to  be  secured  by  the  consumers  at 
present  desiring  service  against  the  disadvantages  which  the 
utilization  of  capital  at  higher  rates  of  interest  and  the  employ- 
ment of  labor  and  material  at  enhanced  prices  will  necessarily 
impose  upon  the  future. 

In  considering  the  needs  of  the  government  in  the  present 
crisis,  we  must  be  governed  by  the  information  which  we  have 
as  to  the  extent  of  these  needs  and  their  character.  The  govern- 
ment has  established  definite  agencies  acting  in  the  public  inter- 
est for  the  prosecution  of  each  phase  of  the  war,  including  those 
efforts  which  must  be  exerted  in  this  country,  as  well  as  the  ef- 
forts which  must  be  exerted  abroad.  Several  of  these  agencies  ex- 
ercise jurisdiction  over  production,  distribution,  and  disposition 
of  material  necessary  for  the  prosecution  of  the  war  and  for 
the  maintenance  of  the  means  of  livelihood  within  the  nation. 
Through  these  agencies  the  government  expresses  to  the  citizens 
its  wishes  and  its  needs.  Judging  by  the  expressions  which  have 
thus  far  been^enunciated,  the  government  does  not  find  it  neces- 
sary to  restrict  those  facilities  which  go  to  promote  the  simple 
comforts  of  the  people,  although  it  has  very  clearly  spoken  as 
to  the  restriction  of  many  operations  which  have  provided  only 
superfluities  and  luxuries.  The  Massachusetts  Public  Service 
Commission  has  well  expressed  this  idea  in  a  recent  decision  in- 
volving the  extension  of  the  lines  and  facilities  of  tie  New  Eng- 
land Telephone  &  Telegraph  Company  in  language  as  follows: 
"Indeed,  we  are  inclined  to  believe  that  such  a  policy  [referring 
to  a  policy  of  severe  restriction  of  the  extension  of  telephone 
facilities]  ought  not  to  be  adopted  until  it  has  been  directly 
advised  by  some  central  national  authority  representing  and 
acting  in  the  public  interest,  nor  until  it  is  made  to  apply  not 
solely  in  certain  New  England  states,  but  uniforndy  through- 
out the  entire  country.  The  company  has  referred  to  restric- 
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tion  of  railroad  passenger  service  as  an  analogy,  but  this  reduc- 
tion was  made  primarily  to  assist  the  roads  to  meet  known  and 
positive  needs  of  the  freight  service,  and  no  similar  situation 
exists  in  the  present  instance.  After  all,  the  amount  of  con- 
servation of  basic  materials  and  of  other  wealth  which  can  be 
effected  by  limiting  telephone  service  is  relatively  insignificant. 
Infinitely  greater  opportunities  exist  which  relate  to  mere 
luxuries  of  living.  The  Commission,  therefore,  expresses  the 
opinion  that  the  policy  adopted  by  the  company  is  not  as  yet 
justified.  It  may  well  urge  upon  its  patrons,  both  present  and 
prospective,  the  desirability  of  economy  and  the  avoidance  of 
unnecessary  expenditures,  and  in  doing  so  it  may  be  assured 
of  the  Commission's  hearty  co-operation;  but  it  ought  not,  for 
the  present  at  least,  to  go  further  by  attempting  direct  inter- 
ference with  the  discretion  of  the  individual."  P.U.R. 
1918A,  5. 

[1]  We  believe,  therefore,  that  from  a  patriotic  standpoint 
service  extensions  should  be  limited  to  those  of  reasonable  neces- 
sity, and  believe  that,  if  these  extensions  are  so  limited  under 
present  conditions,  the  company  and  its  consumers  will  be 
patriotically  complying  with  the  expressed  wishes  of  the  govern- 
ment. 

[2]  This  idea  appears  to  be  in  accord  with  that  of  the  pe- 
titioners herein  to  the  extent,  at  least,  that  they  propose  to  make 
extensions  in  case  necessity  demands.  However,  by  the  elimina- 
tion of  all  rules  serving  to  protect  the  interest  of  the  consumers, 
the  utilities  would  become  sole  arbiters  of  the  necessities  of  each 
individual  case.  To  determine  these  necessities  would  require 
inquiry  as  to  the  needs  of  the  consumer,  as  to  the  purposes  for 
which  the  service  is  to  be  utilized,  and  the  nature  of  the  projects 
which  were  to  be  developed,  and  final  judgment  would  lie  with 
the  petitioners.  The  Commission  believes  that,  in  a  determina- 
tion of  this  character,  the  consumer  is  better  qualified  to  exercise 
judgment  than  the  utilities,  because  of  his  familiarity  with  his 
requirements  and  the  purposes  for  which  his  service  will  be 
utilized.  Under  existing  conditions,  it  would  appear  that 
service  rendered  for  the  simple  comforts  of  the  people  should 
be  regarded  as  reasonably  necessary.     In  testimony  offered,  the 

company  indicates  its  belief  that  restrictions  of  the  character 
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which.it  proposes  to  impose  would  result  in  the  restriction  of 
capital  investment  in  general  extension  of  the  community.  We 
are  not  at  all  certain  that  such  restrictions  are  necessary  at 
present,  and  under  any  circumstances  we  do  not  believe  that  the 
ju4gment  as  to  whether  growth  of  a  certain  character  should  be 
restricted  or  not  should  rest  in  the  utility  alone. 

[3]  Considering  the  question  in  its  financial  aspects,  there 
appears  no  doubt  that  if  rule  31  were  a  just  and  reasonable  rule 
at  the  time  it  was  enacted  in  1914,  justice  would  require  its 
modification  under  existing  circumstances.  We  believe  that 
before  an  extension  of  utility  service  involving  construction  to 
any  large  extent  is  made,  the  applicants  requesting  the  service 
should  be  doubly  assured  of  its  reasonable  necessity;  and  that 
this  end  may  be  accomplished,  and  the  resources  of  the  com- 
pany conserved,  by  a  requirement  such  as  has  been  suggested 
herein,  namely,  that  in  the  case  of  a  requested  extension  of  the 
distribution  system,  the  consumer  should  deposit  with  the  com- 
pany the  cost  of  the  extension.  The  requirement  of  such  a 
deposit  appears  to  offer  the  best  means  of  impressing  upon  the 
consumer  the  necessity  for  conservation  and  the  desirability  of 
the  elimination  of  construction  which  is  of  an  unessential  char- 
acter, while  at  the  same  time  relieving  the  utility  of  the  need 
of  undertaking  financial  obligations  at  unfavorable  terms. 

[4]  The  question  as  to  whether  the  utilities  shall  pay  interest 
upon  deposits  for  line  extensions  appears  to  constitute  a  prin- 
cipal source  of  contention.  The  rules  of  the  Commission  here- 
tofore established,  and  from  which  relief  is  at  present  desired, 
provided  for  the  repayment  of  the  deposits  made  for  line  ex- 
tensions above  the  free  limit  under  the  conditions  as  above  set 
forth,  with  the  provision  that  companies  desiring  to  incorporate 
a  more  favorable  policy  might  do  so.  The  policy  of  the  pe- 
titioners has  been  more  favorable  than  that  set  forth  in  the 
Commission's  rulings,  particularly  as  regards  the  repayment 
of  the  deposits  to  the  extent  of  50  per  cent  of  the  current  bills 
for  service.  The  previous  rules  of  the  Commission  did  not 
require  the  payment  of  interest  on  deposits  held  for  line  ex- 
tension, and  we  see  no  reason  for  making  this  rule  more  strict 
than  it  has  been  in  the  past  in  this  regard.  We  believe,  however, 
that  the  company  should  pay  interest  upon  deposits  held  in 
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excess  of  those  which  would  be  warranted  by  nile  31  of  the 
Commission's  general  order  20,  establishing  standards  for  gas 
and  electric  service,  until  such  a  time  as  repayments  to  the 
consumer  are  begun  in  accordance  with  the  utilities'  previous 
policy ;  and  that  interest  should  be  paid  upon  the  estimated  cost 
of  a  two-pole  extension  as  defined  in  the  Commission's  rules, 
until  this  amount  has  been  repaid  to  the  consumer.  In  other 
words^  we  believe  that  the  company  should  pay  interest  to  the 
consumer  upon  all  amounts  on  deposit  which  are  wholly  in 
excess  of  those  which  would  be  required  under  the  Commission's 
existing  rule  31. 

The  Commission  having  considered  the  application  herein, 
all  testimony  adduced,  and  all  representations  and  arguments 
made,  and  being  fully  advised  in  the  premises,  finds  that  present 
conditions  warrant  a  modification  of  the  rules  of  the  Commis- 
sion governing  the  making  of  extensions  for  serving  new  busi- 
ness; and  that,  by  the  modified  rules,  the  petitioners  may  re- 
quire a  deposit,  from  consumers  who  desire  an  extension  of  the 
petitioners'  circuits,  in  the  amount  of  the  cost  of  such  construc- 
tion, but  that  such  a  cost  used  as  the  basis  for  deposit  should 
not  include  any  amount  for  distribution  transformers,  for  service 
connections  of  ordinary  lengths  extending  from  the  pole  lines 
or  underground  conduits  to  the  consumers'  premises  or  for  con- 
sumers' meters ;  and  that  service  should  be  rendered  to  any  con- 
sumer complying  with  these  deposit  conditions,  unless  an  in- 
dividual case  is  of  such  a  character  that  it  appears  that  the 
revenue  anticipated  from  the  extension  will  not  provide  at  the 
expiration  of  five  years  an  adequate  return  upon  its  cost  The 
Commission  further  finds  that,  in  the  case  of  extensions  made 
for  power  service,  repayment  of  the  deposits  collected  should 
be  instituted  immediately  upon  cessation  of  the  war,  and  that 
the  amount  of  such  monthly  repayments  should  not  be  less  than 
25  per  cent  of  the  net  bill  for  service;  and  that,  in  the  case  of 
extensions  made  for  lighting  service,  repayment  of  the  deposit 
collected  should  be  made  monthly  at  a  rate  of  25  per  cent  of 
the  monthly  bills,  and  that  such  repayment  should  be  instituted 
with  the  first  bills  for  service  rendered.  The  Commission 
further  finds  that  interest  should  be  paid  at  the  rate  of  5  per 

cent  per  annum  upon  that  portion  of  the  deposit  held  by  the 
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petitioners  which  exceeds  the  cost  of  a  free  extension  as  defined 
by  rule  31  of  the  Commission's  general  order  20,  until  such  a 
time  as  the  repayments  shall  have  amounted  to  the  cost  of  such 
free  extension,  and  that  interest  at  the  rate  of  5  per  cent  per 
annum  should  be  paid  upon  the  entire  deposit  until  such  time 
as  repayments  are  instituted  in  accordance  with  the  conditions 
herein  set  forth.  In  computing  interest  due  in  order  to  avoid 
the  complication  of  interest  computations  on  varying  amounts, 
such  interest,  after  repayments  have  been  started,  may  be  com- 
puted over  the  entire  period  for  which  it  is  to  be  paid,  upon 
one  half  of  the  gross  amount  of  the  excess  deposit. 

It  is  therefore  ordered  that  the  Commonwealth  Edison  Com- 
pany and  the  Public  Service  Company  of  Northern  Illinois 
shall  file  with  the  Commission,  within  thirty  days  from  the  date 
hereof,  rules  governing  the  conditions  imder  which  extensions 
to  their  service  and  facilities  will  be  made  during  the  period 
of  the  war  and  governing  the  requirement  of  deposits,  the  re- 
payment of  the  same,  and  the  payment  of  interest  upon  the 
same,  all  in  accordance  with  the  findings  above  set  forth,  and 
said  rules  shall  become  effective  fifteen  days  from  the  date  of 
filing  the  same. 

Note.— In  Re  Public  Service  Co.  No.  7263,  April  2,  1918,  the 
Commission  on  similar  grounds  denied  the  application  for  the  sus- 
pension during  the  period  of  rule  19  of  the  Commission's  Eules 
and  Regulations  Establishing  Standards  for  Gas  and  Electric  tTtili- 
ties.  The  order  then  continued:  "It  is  further  ordered  that  rule 
19  of  the  Commission's  Rules  and  Regulations  Establishing  Stand- 
ards for  Gas  and  Electric  Utilities  be,  and  the  same  is  hereby,  so 
modified  in  so  far  as  it  affects  the  petitioner  herein  and  the  com- 
munities served  thereby  as  to  require  a  deposit  from  consumers  who 
desire  an  extension  of  the  petitioner's  mains  for  gas  service  in  the 
amount  of  the  cost  of  such  extension,  but  that  the  cost  used  as  the 
basis  for  deposit  shall  not  include  any  amoimt  for  service  con- 
nections extending  from  the  main  to  the  consumer's  property  or 
for  consumer's  nieters,  and  that  service  shall  be  rendered  to  any 
consumer  complying  with  these  deposit  conditions,  unless  an  in- 
dividual case  is  of  such  a  character  that  it  appears  that  the  revenue 
anticipated  from  the  extension  will  not  provide,  at  the  end  of  five 
years,  an  adequate  return  upon  its  cost. 

"It  is  further  ordered  that  the  Public  Service  Company  of  North- 
em  Illinois,  in  the  case  of  extensions  made  for  fuel  gas  for  power 
P.U.R.1918D. 
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consumers,  shall  start  the  repayment  of  deposits  collected,  at  such 
time  as  the  Commission  may  hereafter  designate;  and  that  the 
amount  of  the  monthly  repayment  shall  not  be  less  than  25  per  cent 
of  the  net  bill  for  services ;  and  that,  in  the  case  of  extensions  made 
for  gas  lighting  and  fuel  service  for  small  consumers,  the  repayment 
of  the  deposits  collected  shall  be  made  monthly  at  the  rate  of  25  per 
cent  of  the  monthly  bill ;  and  that  such  repayment  shall  be  started 
with  the  first  bill  for  service  rendered. 

"It  is  further  ordered  that  the  Public  Service  Company  of  North- 
em  Illinois  shall  pay  interest  at  the  rate  of  5  per  cent  per  annum,, 
upon  that  portion  of  the  deposit  held  by  the  petitioner  which  would 
have  been  furnished  free  under  rule  19  of  the  Commission's  general 
order  20,  until  such  time  as  the  repayment  shall  have  amounted  to 
the  cost  of  such  free  extension,  and  that  interest  at  the  rate  of  5 
per  cent  per  annum  shall  be  paid  upon  the  entire  deposit  until  such 
time  as  repayments  are  started  in  accordance  with  the  conditions  of 
this  order.  In  computing  interest  due,  in  order  to  avoid  the  com- 
plication of  interest  computations  on  varying  amoiints,  such  inter- 
est, after  repayments  have  been  started,  may  be  computed  over  the 
entire  period  for  which  it  is  to  be  paid  upon  one  half  of  the  gross 
amount  of  the  excess  deposits/* 

An  extension  of  a  water  main  should  be  made  at  the  company's 
expense  if  the  prospective  revenues  are  sufficient  to  justify  it,  and, 
if  not,  the  prospective  customers  should  be  able  to  obtain  service  by 
paying  an  equitable  portion  of  the  cost  or  by  guaranteeing  a  suffi- 
cient revenue,  until  the  normal  income  increases  to  the  requisite 
amount;  and  the  fact  that  the  municipality  does  not  regard  the  in- 
stallation of  hydrants  in  the  street  to  be  served  by  the  proposed  ex- 
tension is  immaterial.  Horan  v.  Washburn  Waterworks  Co.  (Wis.) 
Dec.  7, 1917. 

In  determining  whether  revenues  from  a  proposed  extension  of 
service  will  be  sufficient  to  warrant  it,  the  revenue  from  consumers 
naturally  tributary  to  the  proposed  extension  who  have  from  time  to 
time  been  given  service  from  temporary  connections  made  without 
financial  burden  upon  the  company  should  be  considered.     Ibid. 

A  revenue  of  $120  a  year  is  sufficient  to  warrant  the  extensions, 
at  the  expense  of  the  company,  of  a  water  main  costing  $900.  Ibid. 
B.U.R.1918D. 
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MASSACHUSETTS  BOARD  OP  GAS  AND  ELECTRIC  LIGHT  COM- 

MISSIONERS. 

BE  HAVERHILL  GASLIGHT  COMPANY. 

Betum  —  War  conditions  —  Emergency  relief. 

In  determining  what  shall  be  granted  by  way  of  rate  increases 
during  the  war,  both  consumers  and  stockholders  should  realize  that,  in 
a  period  of  great  stress  and  in  meeting  conditions  for  which  neither  is 
responsible,  it  is  not  expedient  or  wise  to  contend  for  the  utmost  meas- 
ure of  rights. 

(LowENBEBG,  Commissioner,  dissents.) 

[April  10,  1918.] 

Petition  for  emergency  increase  in  gas  rates ;  increase  from 
80  cents  to  90  cents  per  thousand  cubic  feet  during  the  war 
authorized. 

Appearances:  Essex  S.  Abbett  for  city  of  Haverhill;  F.  XJ. 
Magison  for  Central  Labor  Union. 

By  the  Board :  This  is  a  petition  by  the  Haverhill  Gaslight 
Company,  under  the  provisions  of  §  163  of  chapter  742  of  the 
Acts  of  the  year  1914,  to  revise  the  former  action  of  the  Board 
whereby  on  January  29,  1913,  it  ordered  that  on  and  after  the 
Ist  day  of  February,  1913,  the  net  price  charged  for  gas  sold 
and  delivered  by  said  company  should  not  exceed  80  cents  a 
thousand  cubic  feet. 

After  notice  by  publication  and  by  personal  service  upon  the 
mayor  of  Haverhill,  the  Board  gave  public  heariiigs  in  Haver- 
hill to  the  petitioner,  the  city,  and  all  other  persons  interested. 

The  declared  object  of  the  petition  is  that  the  Board  may 
authorize  such  increase  beyond  the  80-cent  rate  "as  may  be  just 
and  equitable  while  the  abnormal  costs  due  to  war  conditions 
exist"  It  is  'impossible  to  predict  how  long  these  exceptional 
conditions  may  continue.  It  is  hoped  that  they  will  not  outlast 
the  war.  While  they  continue,  some  relief  should  be  granted, 
and  as  soon  as  the  present  exigency  is  ended  the  price  heretofore 
prevailing  be  restored.  In  determining  what  relief  shall  be 
granted,  both  consumers  and  stockholders  must  realize  that,  in  a 
period  of  great  stress   and   in  meeting  conditions   for  which 

neither  are  responsible,  it  is  not  expedient  or  wise  to  contend  for 
P.U.R.1918D. 
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the  utmost  measure  of  rights  each  may  honestly  believe  to  be 
theirs.  As  already  stated  by  the  Board  in  a  similar  proceeding, 
*^there  must  be  sacrifice  and  self-denial  on  both  sides/'  The 
company's  low  capitalization  and  fortunate  financial  position, 
which  gave  rise  to  the  long  controversy,  known  as  the  "Haverhill 
Gas  Case,"  over  the  amount  of  the  permissible  return,  makes  it 
possible  for  it  to  meet  this  emergency  upon  terms  more  favorable 
to  its  customers  than  might  otherwise  be  possible. 

While  the  management  of  the  company  has  been  skilful,  yet, 
in  the  opinion  of  the  Board,  the  charge  for  it  has  been  excessive, 
and  the  price  hereinafter  named  will  give  a  proper  measure  of 
relief.  Should  experience  demonstrate  that  a  change  in  this 
price  be  necessary  to  do  justice  either  to  the  consumers  or  the 
company,  a  modification  of  this  order  will  be  made. 

In  view  of  the  foregoing  considerations,  the  following  order 
has  been  adopted  by  a  majority  of  the  Board : 

On  the  petition  of  the  Haverhill  Gaslight  Company,  under 
the  provisions  of  §  163  of  chapter  742  of  the  Acts  of  the  year 
1914,  to  revise  the  former  action  of  the  Board,  whereby  on  Jan- 
uary 29,  1913,  it  ordered  that  on  and  after  the  Ist  day  of  Feb- 
ruary, 1913,  the  net  price  charged  for  gas  sold  and  delivered  by 
said  company  should  not  exceed  80  cents  a  thousand  cubic  feet, 
and  to  fix  and  determine  such  increased  price  as  may  be  just  and 
equitable  while  the  present  abnormal  costs  due  to  war  conditions 
exist,  after  notice  by  publication  and  by  personal  service  upon 
the  mayor  of  Haverhill  and  a  public  hearing,  it  is 

Ordered  that  the  former  order  of  the  Board  on  January  29, 
1913,  fixing  the  net  price  of  gas  sold  and  delivered  by  said  com- 
pany on  and  after  the  1st  day  of  February,  1913,  at  not  exceed- 
ing 80  cents  a  thousand  cubic  feet,  is  hereby  revised,  and  said 
company  is  hereby  authorized  to  charge  for  gas  sold  and  deliv- 
ered in  Haverhill  on  and  after  April  1,  1918,  not  exceeding  90 
cents  net  a  thousand  cubic  feet  for  the  duration  of  the  war,  un- 
less meantime  otherwise  ordered  upon  complaint  or  petition  as 
provided  by  law,  or  upon  the  Board's  own  motion  after  notice 
and  a  public  hearing. 

Lewenberg,  Commissioner,  dissenting:  In  my  opinion  the 
10-cent  raise  is  too  large  and  will  afford  the  company  an  oppor- 
tunity to  pay  excessive  dividends,  and  I  therefore  dissent  from 
PU.H.1918D. 
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the  opinion  of  the  majority  of  the  Board.  It  was  clearly  stated 
at  the  hearings  that  the  company  desired  an  increase  of  15  cents 
per  thousand  feet  in  order  to  enable  it  to  continue  to  pay  a  9  per 
cent  dividend.  In  view  of  the  history  of  this  company  I  am  un- 
willing that  it  should  receive  such  a  reward. 

There  is  no  question  that  the  cost  of  materials  entering  into 
the  making  of  gas  is  increased,  but  in  determining  the  equities 
between  the  consumer  and  the  company  in  this  case  the  history 
of  the  company  should  not  be  ignored.  For  a  number  of  years 
it  was  (me  of  the  dark  spots  in  the  regulation  of  public  service 
corporations.  For  over  ten  years  it  absolutely  refused  to  obey 
the  order  of  this  Board  when  a  reduction  was  ordered  from  $1 
to  80  caits^  and  a  considerable  portion  of  the  surplus  of  the 
company  fairly  can  be  attributed  to  the  large  amount  of  money 
which  was  exacted  by  it  from  consumers  from  1900  to  1911  in 
violation  of  the  order  of  the  Board.  In  1912  the  Board  again, 
on  petition,  ordered  the  price  reduced  from  $1  to  80  cents,  and 
again  the  company  refused  to  accept  the  order.  The  company 
expended  over  $100,000  in  litigation  to  defeat  it,  which  money 
was  charged  into  the  operating  expenses  of  the  company,  there- 
by becoming  an  additional  burden  to  the  consumer.  In  1914 
the  litigation  was  ended  and  the  company  accepted  the  order  of 
the  Board. 

During  all  this  time  the  capital  stock  of  the  company  was  $75,- 
000,  and  from  1909  to  1914,  inclusive,  was  owned  by  the  Stone 
k  Webster  Company  and  two  or  three  banking  interests  in  Bos- 
ton connected  with  the  Old  Colony  Trust  Company.  In  1914, 
after  the  litigation  was  disposed  of,  the  company  applied  for  an 
issue  of  stock,  $510,000  par,  and  the  Board  approved  of  the  issue 
at  par,  $50  per  share.  When  the  company  applied  for  this  stock 
issue  of  $510,000  it  did  not  inform  the  Board  that  it  intended  to 
declare  a  dividend  of  $105,000  within  eleven  days  thereafter. 
After  the  Board  approved  the  issue  of  new  stock  at  par,  $510,- 
000,  it  was  all  taken  by  the  Stone  &  Webster  Company  and  the 
other  banking  firms  referred  to,  and  thereafter  in  1915,  after 
payment  of  the  grossly  excessive  dividends  hereinafter  comment- 
ed on,  the  Stone  &  Webster  Company  sold  a  large  part  of  the 
stock  to  the  public  at  $97.50  a  share,  195  per  cent  of  its  par 

value.    The  Haverhill  Gaslight  Company  now  wants  a  sufficient 
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amount' of  money  to  enable  it  to  continue  paying  to  its  stock- 
holders 9  per  cent  on  its  par  value. 

Within  eleven  days  after  the  Board  approved  the  increase  of 
$510,000  stock  at  par,  and  while  the  ownership  of  the  company 
was  in  Stone  &  Webster  Company  and  the  banking  firms  above 
referred  to,  the  company  declared  a  dividend  of  $105,000,  which 
was  equivalent  to  a  dividend  of  140  per  cent  on  the  stock  as  it 
existed  eleven  days  before.  At  the  hearing  it  appeared  that  dur- 
ing the  litigation,  and  for  the  period  of  four  years,  1910,  1911, 
1912,  and  1913,  the  company  had  declared  no  dividends;  but 
the  dividend  declared  in  1914  was  the  equivalent  of  a  dividend 
of  28  per  cent  per  year  for  1910, 1911,  1912,  1913,  and  1914.  In 
1915  the  company  declared  a  dividend  of  $92,033,  or  15f  per 
cent  on  the  increased  capitalization,  and  in  order  to  do  so  de- 
creased the  company's  surplus  account  over  $59,000,  and  this 
notwithstanding,  as  appeared  at  the  hearings,  that  in  1915  the 
price  of  oil  was  almost  60  per  cent  more  than  the  year  before  and 
almost  as  much  as  it  was  in  1916.  In  each  of  the  years  1916  and 
1917  the  company  declared  a  dividend  of  9  per  cent. 

The  dividend  for  the  current  year  should  be  reduced  from  9 
to  6  per  cent.  The  stockholders  would  then  be  receiving  a  fair 
return  for  the  money  actually  received  by  the  company  from  the 
stockholders.  There  is  no  obligation  on  the  part  of  the  con- 
sumer to  pay  a  return  on  the  speculators'  profits. 

It  appears  that  for  a  nmnber  of  years  the  company  has  been 
paying  to  the  Stone  &  Webster  Company,  as  a  so-called  manage- 
ment charge,  as  stated  by  it  to  be,  "something  under  $10,000  a 
year,"  and  notwithstanding  that  during  this  time  the  company 
had  a^  local  manager  who  received  $3,700  a  year.  The  amount 
paid  to  Stone  &  Webster  is  grossly  excessive,  and  an  economy  to 
the  extent  of  at  least  $5,000  should  be  practised  here. 

In  the  data  presented  by  the  company  to  the  Board  it  esti- 
mated its  earnings  for  the  current  year  1918,  based  on  the  pres- 
ent 80-cent  rate  and  an  estimated  sale  of  377,000,000  cubic  feet 
'^f  gas,  as  follows : — 

Gross  earnings  $320,000 

Operating  expense  265,883 


Balance    $  54,1 17 

Taxes   31,375 

Net  earnings $  22,742 

P.U.R.1918D. 
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Taking  the  Stone  &  Webster  figures,  which  surely  cannot  be  con- 
sidered as  unfair  to  the  company,  of  net  earnings  of  $22,742 
and  adding  thereto  $5,000,  a  reduction  of  the  amount  paid  to 
Stone  &  Webster,  above  referred  to,  and  adding  5  cents  per 
thousand  cubic  feet  to  the  consumer,  which  amount  I  favor  and 
which  will  yield  $18,885,  gives  a  total  of  $46,G27.  This  will 
allow  6  per  cent  on  the  stock  as  a  dividend  for  1918,  $35,100, 
will  leave  a  balance  of  $11,527.  Or  to  put  the  matter  in  another 
way,  a  reduction  of  the  dividend  from  9  to  6  per  cent  would  save 
to  the  company  $17,550,  a  reduction  of  the  Stone  &  Webster 
management  charge  of  $5,000,  and  a  5-cent  increase  on  the 
estimated  output  of  377,000,000  feet  would  yield  $18,885,  or  a 
total  of  $41,435,  which  is  equivalent  to  about  11  cents  per  thou- 
sand cubic  feet,  an  ample  amoimt  for  all  the  increased  needs  of 
the  company.  In  view  of  all  the  facts  recited  above  this  is  gener- 
ous treatment  of  this  company,  and  to  do  more  would  be  to  put  an 
undue  burden  on  the  consumer  in  favor  of  a  company  that  has 
not  exhibited  much  regard  for  the  interest  of  the  consumer  in 
the  financial  methods  pursued,  or  for  the  cause  of  regulation  of 
public  monopoly. 


BilSSISSIPPI  SUPREME  COURT. 

MISSISSIPPI  RAILROAD  COMMISSION 

V, 

MOBILE  &  OHIO  RAILROAD  COMPANY  et  al. 

(—  Miss.  — ,  78  So.  153.) 

[No.  19,870.] 

ilppeol  and  review  —  Effect  of  decree  of  chancellor  and  order  of  Com- 
mission, 

A  decree  of  the  chanceUor  wiU  not  be  set  aside  by  the  Mississippi 
supreme  court,  where  the  evidence  before  the  chancellor  as  to  the  reason- 
ableness of  the  order  was  conflicting,  and  there  is  nothing  to  show  that 
he  did  not  observe  the  statutory  requirement  that  the  findings  of  the 
eommission  "shall  be  received  in  all  courts  as  prima  facie  evidence  that 
such  determination  was  right  and  proper." 


[March  25,  1918.] 
P.U.R.1918D. 
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ArPEAL  from  a  decretj  of  the  Chancery  Court,  Hinds  County; 
O.  B.  Taylor,  Chancellor,  enjoining  the  Eailroad  Commission 
from  enforcing  orders  requiring  three  railroad  companies  to 
build  a  union  station  in  the  city  of  West  Point ;  affirmed. 

Appearances:  Eoss  A.  Collins,  Attorney  General,  for  appel- 
lant ;  Carl  Fox  and  S.  R.  Prince,  both  of  Mobile,  Alabama,  for 
appellees. 

Sykes,  J.,  delivered  the  opinion  of  the  court: 

The  Railroad  Commission  of  Mississippi  prosecutes  this  ap- 
peal from  a  final  decree  of  the  chancery  court  of  Hinds  county, 
annulling  and  perpetually  enjoining  the  Commission  from  the 
enforcement  of  three  orders  of  the  appellant,  which,  in  brief, 
required  the  three  appellee  railroad  companies  to  build  a  union 
station  in  the  city  of  West  Point. 

The  Railroad  Commission,  upon  the  petition  of  a  number  of 
citizens  of  the  city  of  West  Point,  and  after  hearing  testimony, 
under  §  4864,  Code  of  1906  (Hemingway's  Code,  §  7649)  and 
a  personal  examination  of  existing  conditions,  ordered  the  erec- 
tion of  a  union  passenger  depot.  This  section  provides,  among 
other  things,  that  whenever  the  public  convenience  may  require, 
the  Commission  shall  cause  union  passenger  depots  to  be  erected. 
The  appellee  railroad  companies,  in  their  bill  and  supplemental 
bills,  alleged  that  they  had  each  adequate  depot  facilities,  con- 
veniently located  for  the  citizens  and  the  traveling  public,  all 
near  each  other  and  near  the  business  portion  of  the  town ;  that 
there  was  no  location  suitable  or  convenient  for  the  erection  of 
the  union  passenger  depot,  except  at  an  unreasonable  cost  to  the 
railroad  companies.  It  was  averred  that  the  order  of  the  Com- 
mission was  unreasonable;  also  that  two  of  the  railroad  compa- 
nies, on  account  of  war  conditions,  were  financially  unable  to 
comply  with  the  orders  of  the  Commission.  A  great  deal  of 
testimony  was  taken  in  the  lower  court,  and  it  is  sufficient  to  say 
that  there  was  ample  testimony  to  sustain  the  decree  of  the 
chancellor;  in  fact,  the  attorney  general  in  his  brief  states  that 
"voluminous  testimony  has  been  taken  in  the  case,  and  it  is  con- 
flicting in  its  nature  as  to  the  necessity,  convenience,  and  ad- 
vantages of  a  union  depot  in  the  said  city.'' 

The  contention  is  made  by  the  attorney  general  in  this  case, 
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just  as  it  was  made  in  the  case"  of  Mississippi  E.  Commission  v. 
Mobile  &  O.  E.  Co.  115  Miss.  101,  P.U.R1917F,  215,  75  So. 
778,  that  this  court,  in  reviewing  the  decision  of  the  chancellor, 
should  not  give  it  the  same  weight  and  consideration  on  its  find- 
ings of  fact  that  it  does  in  ordinary  cases,  but  that  this  court 
should  view  the  case  just  as  did  the  lower  court,  and  give  to  the 
order  of  the  Commission  the  weight  it  is  entitled  to  under  § 
4836,  Code  of  1906  (Hemingway's  Code,  §  7621).  In  the  case 
above  mentioned  we  expressly  held  that  the  decree  of  the  chan- 
cellor in  a  case  of  this  kind  is  to  be  given  the  same  force  and 
effect  as  other  decrees  of  the  lower  court.  Section  4836  provides 
that  the  findings  of  the  Railroad  Commission  "shall  be  received 
in  all  courts  ...  as  prima  facie  evidence  that  such  deter- 
mination was  right  and  proper."  It  is  contended  by  the  appel- 
lant that  the  chancellor  failed  to  observe  this  section  of  the  Code. 
There  is  nothing  in  the  record,  however,  from  which  this  infer- 
ence may  be  drawn.  On  the  contrary,  we  presume  that  the 
chancellor  was  entirely  familiar  with  this  section  of  the  Code, 
and  gave  it  due  consideration  in  his  findings  of  fact.  This  case, 
in  its  legal  aspects,  is  similar  to  the  case  of  Mississippi  E.  Com- 
mission V.  Mobile  &  O.  E.  Co.  supra,  and  the  decree  of  the  lower 
court  is  affirmed. 


MISSOURI  PUBIilC  SKRVICE  COMMISSION. 

CITY  OF  COLUMBIA 

V. 

WATTS  ENGINEEEING  COMPANY. 

[Case  No.  267.] 

Betum  —  Operating  expenses  —  Salary  of  president. 

1.  The  Missouri  Commission,  in  estimating  the  operating  expenses 
of  a  gas  utility  in  a  rate  proceeding,  eliminated  an  item  of  $1,000  for 
the  salary  of  a  president  and  a  treasurer,  residing  in  another  city,  where 
it  appeared  that  the  local  manager  attended  to  practically  all  of  the 
business  of  the  utility. 

B«tum  —  Factors  —  Value  of  service. 

2.  Extortionate  rates  for  a  utility  cannot  be  justilied  upon  toe 
ground  of  necessity  to  earn  a  fixed  return  upon  its  property  value. 

P.U.K.1918D. 
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Rates  —  Gas  —  Emergency  —  War  —  Modification  of  former  order  *- 
Conditions  justifying. 

3.  The  Missouri  Commission  modified  a  former  order  reducing  the 
rates  of  a  gas  utility  by  authorizing  an  increased  emergency  rate  to 
meet  the  abnormal  advance  in  the  cost  of  the  raw  materials  used  in 
the  manufacture  of  gas,  even  though  it  was  probable  that  had  the  util- 
ity applied  the  reduced  rates,  which  were  reasonable  when  fixed,  instead 
of  appealing  from  the  order,  and  had  in  the  past  used  the  customary 
methods  of  getting  business  employed  by  other  utilities,  the  emergency 
rates  would  not  be  required. 

[March  28,  1918.] 

Motion  by  the  Watts  Engineering  Company  to  modify  a 
former  order  in  this  case  reducing  the  rates  to  be  charged  by  it 
for  the  sale  of  gas,  by  setting  aside  said  order  and  making  effec- 
tive its  former  maximum  rate ;  increased  emergency  rates  to  meet 
abnormal  advances  in  operating  expenses  fixed  by  the  Com- 
mission. 

Bean,  Commissioner:  The  defendant  operates  a  water  gas 
plant  at  Columbia,  Missouri.  On  the  I7th  day  of  October,  1917, 
the  defendant  filed  herein  a  motion  to  modify,  by  increasing 
the  rates  to  be  charged  by  it  for  the  sale  of  gas,  an  order  entered 
in  this  case  by  the  Commission  on  the  3d  day  of  February,  191p, 
wherein  the  Commission  prescribed  maximum  rates  to  be  charged 
by  the  defendant  for  the  sale  of  gas,  with  leave  to  the  defendant, 
after  testing  the  rates,  to  ask  that  they  be  modified.  Columbia 
V.  Watts  Engineering  Co.  2  Mo.  P.  S.  C.  189.  The  rates  so 
prescribed  by  the  Conamission  were  lower  than  rates  charged  by 
the  defendant  for  gas  theretofore.  The  defendant  refused  to 
accept  the  lower  rates  and  took  steps  to  review  the  order  of  the 
Commission  in  the  courts.  Pending  the  court  proceedings,  the 
defendant  charged  the  old  rates  for  gas,  and  deposited  in  escrow, 
in  conformity  with  §  112,  Public  Service  Commission  Law,  the 
difference  between  the  old  rates  and  the  lower  rates  fixed  by 
the  Commission.  The  order  of  the  Commission  was  affirmed  by 
the  supreme  court  of  this  state  on  the  17th  day  of  January, 
1917.  State  ex  rel.  Watts  v.  Public  Service  Commission,  269 
Mo.  525,  P.U.R1917C,  581,  191  S.  W.  412,  Ann.  Cas.  1917E, 
786.    The  court  held:  ' 

"In  the  instant  case  the  evidence  tends  to  show  an  exorbitaRt 
rate  for  gas  at  Columbia.  It  further  tends  to  show  that  a  re- 
P.U.R.1918D. 
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duction  in  rates  would  increase  the  sales  or  consumption.  Grant 
it,  that  there  is  evidence  contra.  No  one  knows  just  what  in- 
crease of  consumption  might  follow  a  reduced  rate.  This  can 
only  be  determined  by  actual  test.  Such  was  the  course  pursued 
by  the  Public  Service  Commission  by  the  order  made  in  this 
case,  and  it  is  this  'test'  order  that  we  are  called  upon  to  declare 
unreasonable.  To  say  that  the  Public  Service  Commission  can- 
not, under  the  showing  made  in  this  case,  make  an  order  putting 
in  a  test  rate  as  in  this  case,  would  be  to  sap  the  very  vitals  of 
the  Public  Service  Act.'^ 

"The  order  was  not  an  unreasonable  one  on  the  showing  made, 
and  the  judgment  of  the  circuit  court,  which  sustained  the  order, 
should  be  and  is  affirmed.  If,  after  the  test,  the  rate  is  foimd 
to  be  too  low,  the  matter  can  be  corrected  by  the  Public  Service 
Commission. '' 

Thereupon,  on  the  1st  day  of  February,  1917,  the  defendant 
put  into  effect  the  rates  fixed  by  the  Commission.  The  circuit 
court  of  Cole  county  ordered  the  custodian  of  the  money  that 
had  been  placed  in  escrow,  amounting  to  $8,481.28,  which  repre- 
sented the  difference  between  the  old  rates  and  the  rates  fixed 
by  the  Commission  during  the  period  of  the  litigation  to  de- 
tennine  the  validity  of  the  order,  to  pay  the  same  to  the  con- 
sumers. The  defendant  appealed  from  that  order  to  the  supreme 
coiut.  Defendant  contends  that  the  money  held  in  escrow  should 
remain  there  until  the  final  determination  of  the  reasonableness 
of  the  new  rates  in  this  proceeding  after  the  rates  had  been 
tested.  The  substance  of  the  motion  to  modify  the  order  hereto- 
fore made  is:  That  the  reduction  of  the  rates  has  not  been 
overcome  by  procuring  new  business  under  the  new  rates ;  that 
operating  expenses  have  increased  largely,  and  that,  unless  the 
present  rates  are  increased,  defendant  will  not  be  able  to  earn 
a  return  of  more  than  1^  per  cent  above  operating  expenses  on 
the  fair  value  of  its  property  as  determined  by  the  Commission. 

A  hearing  was  held  on  the  motion  of  defendant  before  the 
Commission  at  Jefferson  City  on  the  17th  day  of  December, 
1917.  Briefs  have  been  filed  by  counsel  for  the  defendant.  The 
general  counsel  for  the  Commission  submitted  evidence  and  a 
brief  in  opposition  to  the  motion. 

In  the  proceedings  had  heretofore  the  Commission  fixed  the 
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value  of  the  gas  works  of  the  defendant  at  $77,000,  and  held  that 
10|  per  cent  on  that  valuation  annually,  amounting  to  $8,085, 
was  a  reasonable  sum  to  cover  a  reasonable  return  (7^  per  cent) 
and  depreciation  (3  per  cent).  The  defendant  had  during  the 
previous  five  years  received  an  average  net  return  of  $4,583.83 
in  excess  of  operating  expenses,  including  therein  3  per  cent  on 
the  value  of  the  property  for  depreciation. 

The  Commission,  by  its  order  of  the  3d  day  of  February, 
1915,  reduced  the  rates  charged  by  the  defendant  for  gas  from 
$1.75  net  per  thousand  cubic  feet  to  $1.35  net  per  thousand 
cubic  feet  for  consumers  using  less  than  10,000  cubic  feet 
monthly,  and  from  $1.60  net  per  thousand  cubic  feet  to  $1.26  net 
per  thousand  cubic  feet  to  consumers  using  over  10,000  cubic 
feet  monthly. 

At  the  hearing  upon  the  motion,  evidence  was  offered  showing 
the  revenues  and  cost  of  operating  the  gas  works  from  the  period 
covered  by  the  investigation  to  the  1st  day  of  December,  1917. 
Chving  to  high  prices  for  coal  and  oil  the  cost  of  making  gas 
increased  during  the  year  1917  over  prior  years.  After  putting 
into  effect  the  new  rates,  the  defendant  inserted  advertisements 
in  two  local  newspapers  with  a  view  to  securing  new  business. 
The  defendant  also  employed  Mr.  Luebke  to  solicit  new  busi- 
ness. He  made  two  canvasses  among  the  residents  of  Columbia 
in  an  effort  to  procure  new  business.  The  first  canvass  began 
in  April,  1917,  and  continued  for  a  period  of  four  weeks ;  dur- 
ing that  period  the  solicitor  called  at  573  homes  and  followed 
that  up  by  making  341  subsequent  calls,  which  resulted  in  get- 
ting thirty-three  new  consumers  of  gas.  A  second  canvass  was 
made  between  the  25th  day  of  June,  1917,  and  the  14th  day  of 
July,  and  during  that  time  the  solicitor  called  at  412  homes  and 
followed  with  296  subsequent  calls.  The  result  of  the  second 
canvass  was  the  addition  of  six  new  consumers.  Mr.  Luebke 
made  a  report  in  writing,  which  is  in  evidence,  showing  in  detail 
the  name  and  date  of  his  visit  to  each  prospective  consumer,  and 
also  showing  the  disposition  of  each  person  toward  becoming  a 
consumer  of  gas.  Mr.  Luebke  testified  that  as  a  result  of  the 
first  canvass  made  by  him  he  found  sixty-two  persons  likely  to 
use  gas  in  addition  to  thirty-three  new  consimiiers.    The  record 

of  both  canvasses  made  by  Luebke  show  that  many  persons  at 
P.U.R.1918D. 
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Columbia  are  disposed  to  become  consimiers  of  gas.  Coimsel 
for  the  Commission  states  in  his  brief  that  the  names  of  two 
hundred  and  ei^t  persons  likely  to  use  gas  are  shown  by  the 
records  of  the  canvasses  made  by  Luebke. 

In  accounting  for  his  inability  to  procure  a  greater  number 
of  new  consumers,  Mr.  Luebke  testified  in  part  thus : 

Q.  What  was  the  result  of  that  month's  work,  so  far  as  new 
customers  were  concerned  ? 

A.  I  did  get  a  few,  but  not  many.  It  seems  like  the  people 
up  there  are  way  behind  the  times,  not  like  they  want  anything 
like  that.  Most  of  them  are  well-to-do  people,  and  have  colored 
servants.  Half  the  population  in  Columbia  is  colored  people, 
and  of  course  everybody  that  has  any  servants,  very  nearly,  have 
colored  help,  and  it  seems  like  they  are  not  entiiusing  on  using 
gas.  They  don't  know  what  gas  is,  to  a  certain  extent,  half  of 
them. 

The  defendant  paid  Mr,  Luebke  $277.68  for  his  services,  in- 
cluding expenses.  Mr.  Watts  testified  that  the  company  had 
expended  the  sum  of  $46.13  for  advertising  in  the  newspapers 
at  Columbia  for  business  under  the  new  rates  during  the  months 
of  March,  April,  June,  and  July,  1917.  The  defendant  had  not 
heretofore  advertised  for  business  in  the  newspapers.  There  is 
some  conflict  in  the  testimony  as  to  the  extent  of  the  advertising 
done  by  the  company,  but  we  do  not  regard  such  disparity  as 
important. 

From  the  1st  day  of  February,  1917,  to  the  1st  day  of  De- 
cember, 1917,  the  defendant  sold  at  the  new  rates  12,210,300 
cubic  feet  of  gas.  During  the  same  month  in  1916  the  defend- 
ant sold  under  the  old  rates  10,206,400  cubic  feet  of  gas.  The 
defendant  sold  under  the  new  rates  2,003,900  cubic  feet  of  gas 
more  than  it  sold  for  a  like  period  in  1916  under  the  old  rates. 
Estimating  the  sales  of  gas  for  the  entire  year  1917  upon  the 
basis  of  the  sales  for  ten  months  foregoing,  we  have : 

Gas  sold  in  one  year  from  Feb.  1,  1917  14,652,360  cu.  ft. 

Gas  sold  in  one  year  from  Feb.  1,  1916 12,347,680  cu.  ft. 

Increase  for  1917  2,404,680  cu.  «i 

The  quantity  of  gas  sold  by  the  defendant  for  three  years 
prior  to  1916  is  shown  by  the  following  table: 
P.U.R,1918D.  11 
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TABLE  NO.  1. 

1913     10,897,200  cu.  ft. 

1914     11,640,300  cu.  ft. 

1916     12,083,300  cu.  ft. 

The  greatest  annual  increase  in  the  consumption  of  gas  for 
the  years  aforesaid  prior  to  the  effective  date  of  the  new  rates  was 
743,100  cubic  feet,  while  the  increase  in  sales  under  the  new 
rates  was  2,404,600  cubic  feet  in  excess  of  the  sales  of  gas  for 
the  previous  year  under  the  old  rates. 

The  gross  revenue  received  by  the  defendant  for  the  sale  of 
gas  for  ten  months  in  1917,  ending  the  1st  day  of  December, 
amounted  to  $16,826.41.  The  gross  revenue  received  by  the 
defendant  from  the  old  rates  for  a  like  period  in  1916  was 
$17,957.81,  which  sum  was  $1,131.40  in  excess  of  the  amount 
received  under  the  new  rates.  A  part  of  the  sum  stated  above 
as  the  gross  revenue  for  a  portion  of  the  year  1916  is  held  in 
escrow,  as  will  be  shown  by  the  tables  set  forth  hereinafter. 

The  operating  expense  of  the  defendant,  excluding  deprecia- 
tion and  a  return  upon  the  investment,  for  the  ten  months' 
periods  in  1916  and  1917  referred  to  above,  were  as  follows: 

TABLE  NO.  2. 

Ten  months  in  1916   (old  rates)     $10,912.66 

Ten  months  in  1917    (new  rates)    13,432.83 

Higher  cost  of  coke  and  oil  used  in  making  gas  contributed 
to  higher  operating  costs  for  1917.  In  May,  1917,  the  company 
contracted  for  its  annual  supply  of  coke  at  $12.90  per  ton.  The 
defendant  paid  $6.70  per  ton  for  the  same  commodity  for  the 
previous  year.  The  price  of  oil  advanced  from  $.0475  per 
gallon  in  July  to  $.0613  per  gallon  at  the  date  of  the  hearing. 
The  defendant  estimated  its  operating  expense  for  ten  months 
in  1917  following  the  1st  day  of  February  under  prices  j)revail- 
ing  at  the  time  of  the  hearing  would  have  been  $14,600.63. 

Defendant  presented  the  following  tables  Nos.  3  and  4,  show- 
ing the  revenues  from  the  old  rates  and  expenses  for  ten  months 
from  the  1st  day  of  February,  1916,  to  the  Ist  day  of  December, 
1916,  and  as  showing  the  revenues  under  new  rates  and  expenses 
for  ten  months  from  the  1st  day  of  February,  1917,  to  the  1st  day 

of  December,  1917. 
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TABLE  NO.  3. 
1916. 

Receipts   $17,957.81 

Expenses: 

Coke    $  1,694.27 

Oil  1,875.49 

Other  operating  expenses 6,119.87 

Taxes    389.70 

President's  salary   833.33 

$10,912.66       $10,012.6« 

Net  income  10  months,  Feb.  1  to  Dec.  1  $  7,046.15 

Two  months  at  same  rate  1,409.03 

Xet  annual  income  for  1916   '. $  8,454.1& 

Less  amount  deposited   in   escrow,   under  order   of 

Cole  county  circuit  court,  Feb.   1st  to  Dec.  1st:  $  3,611.86 
Two  months  at  same  rate   722.37  4,334.23 

Actual  mcome  for  1916 $  4,119.95 

Or,  5.3  per  cent  on  valuation  of  $77,000 

TABLE  NO.  4. 

1917. 

Receipts   (Feb.  1  to  Dec.  1)    $16,826.41 

Expenses: 

Coke  $  2,798.96 

Oil     3,096.76 

Other  operating  expenses    6,279.69 

Taxes    424.10 

President's  salary  833.33 

$13,432.83       $13,432.83 

Net  income  ten  months  Feb.  1  to  Dec.  1  $  3,393.58 

Two  months  at  same  rate  678.71 

Income  for  1917  $  4,072.29 

Or,  5.2  per  cent  on  the  valuation  of  $77,000,  which 
is  a  little  less  than  half  of  the  10^  per  cent  al- 
lowed by  the  order  of  the  Commission. 

Deducting  from  this  income    $  4,072.29 

The  3  per  cent  allowed  for  depreciation   2,310.00 

Leaves  an  annual  income  on  the  investment  of  $  1,762.29 

Which  is  2.29  per  cent  on  the  valuation  of  $77,000. 

[1]  The  foregoing  tables  include  as  expenses  an  item  of 
$833.33  for  the  salary  of  Mr.  Smyth,  the  president  and  treasurer 
of  the  company.  As  we  gather  from  the  evidence,  the  president 
and  treasurer  of  the  company  resides  at  the  city  of  St.  Louis. 
The  gas  works  of  the  defendant  at  Columbia  are  managed  by 
Mr.  Watts.  He  is  in  direct  charge  of  the  operation  of  the  plant,  m 
and  receives  the  money  for  all  gas  sold,  and  also  pays  all  the 
bills  for  operating  expenses,  except  the  salary  of  the  president 
and  treasurer;' and  remits  the  surplus  to  Mr.  Smyth  at  St.  Louis. 
Mr.  Smyth  testified  that  he  visited  Columbia  occasionally  and 
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communicated  frequently  with  the  officer  there  by  mail.  Mr. 
Smyth  made  a  contract  in  behalf  of  the  defendant  for  a  supply 
of  coke  in  May,  1917.  The  evidence  fails  to  justify  the  defend- 
ant in  charging  as  operating  expenses  against  consumers  of  gas  a 
salary  of  $1,000  per  year  now  paid  to  its  president  and  treasurer. 
The  totals  shown  in  tables  Nos.  3  and  4  are  subject  to  adjustment 
to  be  made  by  deducting  the  item  of  $833.33  for  the  salary  of 
the  president  from  operating  expenses.  The  gross  revenues  re- 
ceived by  the  defendant  from  the  sale  of  gas  in  five  calendar  years 
is  shown  by  table  Xo.  5. 

TABLE  NO.  6. 

Revenues   Received   from    Sales   of   Gas. 

Year.  Amount. 

1913    $18,931.70 

1914 20,387.53 

3915    - 20,997.71 

1916    22,113.66 

1917    21,276.66 

The  amount  given  above  for  1917  is  complete,  except  that  the 
revenue  received  for  the  month  of  December  was  estimated.  J. 
A.  Whitlow,  chief  of  the  department  of  electricity,  water,  and  gas 
of  the  Commission,  submitted  exhibits  showing  tibe  income  and 
expenses  of  the  defendant  divided  into  monthly  periods  for  the 
years  1913  to  1917,  inclusive.  He  also  offered  plates  Nos.  L, 
II.,  and  III.,  showing  by  curves  covering  the  same  period :  (I.) 
Gross  expenses  and  revenues  1913  to  1917  inclusive;  (II.)  esti- 
mated cost  of  gas  per  1,000  cubic  feet  and  cost  of  coal  and  oil 
based  on  prices  prior  to  1916 ;  (III.)  the  quantity  of  gas  sold  and 
also  the  quantity  that  would  have  been  sold  in  1917  if  the  de- 
fendant had  accepted  the  lower  rates  as  fixed  in  the  order  of  the 
Commission  when  it  was  made. 

Plate  I.  shows  the  gross  revenue  in  1917  to  be  slightly  reduced, 
due  to  the  application  of  the  lower  rate.  It  also  shows  the  gross 
expense  to  be  gi*eatly  increased  during  the  same  year,  because  of 
the  higher  cost  of  fuel.  The  net  income  represented  by  the  differ- 
ence between  the  two  is  greatly  reduced,  due  to  the  above  causes. 
However,  the  plate  also  contains  a  curve  of  estimated  gross  ex- 
pense for  1917,  based  upon  the  cost  of  materials  in  1916.  The 
net  income  represented  by  the  difference  between  this  line  and 
the  gross  revenue  is  equal  to  the  net  for  1916,  which  is  consider- 
ably in  excess  of  the  10.5  per  cent  allowed  by  the  Commission  for 
P.U  R.1918D. 
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pettum  and  depreciation,  and  clearly  shows  the  Commission's 
previous  order  reducing  the  rates  was  properly  conceived,  and 
only  the  war  prices  of  materials  used  in  the  manufacture  of  gas 
prevents  the  present  sales  at  the  reduced  rate  yielding  an  ade- 
quate return  on  the  value  of  the  property, 

Plate  II.  contains  curves  showing  the  actual  costs  per  1,000 
cubic  feet  of  gas.  While  the  latter  shows  an  abnormal  increase 
in  1917,  the  total  average  cost  of  the  gas  is  almost  the  same  as  in 
1916,  due  to  the  increased  quantity  manufactured.  This  plate 
also  shows  that  the  average  price  per  1,000  cubic  feet  would  be 
reduced  if  the  coke  and  oil  had  not  increased  enormously. 

There  was  considerable  controversy  about  plate  III.,  which 
not  only  shows  graphically  the  usage  each  month  from  year  to 
year,  including  the  large  increase  in  1917,  heretofore  mentioned, 
but  also  purports  to  show  what  would  have  been  sold  in  1917 
had  the  company  applied  the  rate  prescribed  by  the  Conmiission 
at  the  time  fixed  by  the  Commission's  order,  instead  of  securing 
a  postponement  of  nearly  two  years.  The  witness  estimated  that 
the  increase  of  1917  over  1915  would  have  been  double  the  actual 
increase  of  1917  over  1916,  if  the  low  rate  had  been  applied  at 
the  date  fixed  by  the  order,  which  was  March  1,  1915,  and  ac- 
cording to  his  estimate  the  consumption  for  1917  should  have 
equaled  or  exceeded  16,892,660  cubic  feet.  The  revenue  on  these 
sales  would  have  been  $23,300,  and  the  expense  based  on  the 
1917  costs  would  have  been  $16,195,  leaving  a  net  revenue  of 
$7,105,  or  9i  per  cent  of  $77,000.  This  still  lacks  IJ  per  cent 
of  being  the  net  return  allowed  by  the  Commission's  former 
order,  but  would  not  have  justified  a  rate  increase  in  these  times 
of  general  sacrifice. 

Counsel  for  the  defendant  denies  that  such  an  increase  could  be 
expected,  and  claims  that  all  the  increase  that  will  come  from  the 
reduced  rates  has  been  realized  in  the  first  ten  months  of  their 
application.  General  counsel  for  the  Commission  insists  that  the 
growth  realized  in  these  ten  months  will  continue  if  the  company 
does  not  relax  sincere  and  continuous  eiForts  to  secure  new  con- 
sumers. He  uses  the  testimony  and  exhibits  of  the  company's 
solicitor  and  witness,  Mr.  Luebke,  to  show  that  there  are  many 
people  who  are  interested  in  the  use  of  gas  and  desire  same  for 
fuel,  and  who,  within  a  reasonable  time,  can  be  secured  as  con- 
I'.UiLiaisD. 
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sumers.    The  company's  own  witnesses  testified  as  to  the  unusual 
number  of  oil  stoves  in  use  in  Columbia. 

In  reference  to  the  possibility  of  the  increase  in  consumption 
of  gas  increasing,  witness  Whitlow  testified  as  follows : 

Q.  What  would  cause  the  increase  in  the  second  year  after  the 
rates  were  reduced  ? 

A.  Why,  you  would  feel  the  effect  of  the  additional  consumers 
more  in  the  second  year  than  in  the  first  year.  You  would  feel 
some  increase  in  the  usage  in  the  first  year,  but  not  so  much  in 
the  number  of  consumers.  In  the  second  year  you  would  have 
the  additional  consumers,  and,  I  think,  a  continual  increase  in 
the  amount  consumed,  which  would  be  reflected  in  a  correspond- 
ing increase, — ^you  have  a  great  many  services  now  that  are  not 
connected.  For  instance  Mr.  Luebke  in  his  testimony  refers  to 
the  number  of  houses  he  went  in  where  there  were  services  and 
no  gas  being  used.    Those  are  still  not  connected. 

Although  the  increase  due  to  low  rates  in  1917  is  marked,  there 
was  evidence  that  the  University  enrolment  for  the  summer  ses- 
sion of  1917  was  28  per  cent  less  than  in  1916,  and  that  the  con- 
sumption of  the  University,  by  far  the  largest  consumer,  was  23 
per  cent  lower  than  in  1916.  Also  the  regular  session  which 
opened  in  September  was  22  per  cent  less  than  at  the  same  period 
of  1916.  The  decrease  in  enrolment  would  also  be  reflected  in 
the  domestic  use  of  gas  at  residences  and  boarding  houses. 

It  does  not  seem  reasonable  to  assume  that  the  point  of  satura- 
tion of  gas  consumers  and  sales  has  been  reached  at  Columbia. 
The  testimony  of  Mr.  Watts  was  to  the  effect  that  he  did  not' be- 
lieve advertising  brought  results,  and  that  he  had  not  advertised 
until  required  by  the  Commission,  and  not  until  the  Commission's 
order  was  confirmed  by  the  circuit  court  and  by  the  supreme 
court  Comparisons  with  other  towns  were  introduced  into  the 
record,  and  were  much  to  the  disadvantage  of  Columbia,  espe- 
cially as  compared  to  Kirksville,  a  smaller  town  with  800  con- 
sumers and  a  sale  of  almost  20,000,000  cubic  feet  per  year,  and 
with  Jefferson  City,  a  town  comparing  favorably  with  Columbia. 
The  number  of  consumers  at  Columbia  at  the  date  of  the  hear- 
ing was  720.  While  it  is  not  in  the  record  in  this  case,  it  was 
shown  to  the  Commission  in  cases  Xos.  287  and  331,  Thomas  v. 
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JeflFerson  City  Light,  Heat  &  P.  Co.  4  Mo.  P.  S.  C.  346,  that 
there  were  1,800  consimiers  of  the  gas  company  in  Jefferson  City 
in  1914,  with  annual  sales  in  excess  of  34,000,000  cubic  feet. 

[2,  3]  The  question  now  arises  as  to  what  relief,  if  any,  is  to 
be  allowed ;  since  whatever  the  circumstances  and  reasons  there- 
for the  present  net  earnings  of  the  defendant  are  sufficient  to 
allow  only  about  3.6  per  cent  of  the  value  of  the  property  after 
deducting  3  per  cent  for  depreciation.  The  defendant  is  en- 
titled to  a  return  of  7^  per  cent  on  the  value  of  its  property,  pro- 
vided that  reasonable  rates  will  yield  such  a  return.  Extortion- 
ate rates  cannot  be  justified  upon  the  ground  of  the  necessity  to 
earn  a  fixed  return  upon  the  value  of  the  property  of  the  defend- 
ant. The  public  is  entitled  to  demand  that  no  more  be  exacted 
of  it  than  the  service  rendered  by  the  defendant  is  reasonably 
worth.  The  percentage  allowed  for  annual  depreciation  is  liber- 
al. Further  experience  of  the  Commission  in  other  cases  tends 
to  the  view  that,  upon  a  re-examination  of  the  percentage  to  be 
allowed  for  annual  depreciation,  that  an  annual  allowance  to 
defendant  for  that  purpose  of  1|  or  2  per  cent  would  be  suffi- 
cient. The  sacrifices  necessary  to  meet  present  conditions  must 
be  shared  by  all,  and  the  utilities  cannot  be  entirely  excepted. 
Furthermore,  the  company  has  been  content  in  the  past  to  remain 
quiet  and  charge  a  high  rate,  without  any  of  those  methods  of 
getting  business  which  other  utilities  employ  and  which  it  must 
utilize.  If  the  defendant  had  applied  the  Commission's  rate  in 
1915,  it  would  probably  now  have  no  cause  for  complaint,  even 
with  the  $1.35  net  rate,  which  remains  the  highest  rate  of  any 
gas  company  in  its  class  in  this  state. 

Furthermore,  if  the  old  rates  are  to  be  applied  now  and  the 
consumption  not  reduced,,  the  defendant  will  earn,  after  deduct- 
ing depreciation,  9.9  per  cent,  based  on  1917  costs  of  material, 
and  7.8  per  cent,  based  on  present  peak  prices.  Both  of  these 
percentages  are  too  high  under  the  present  situation.  If  the 
consumption  were  reduced  to  the  former  low  figure  by  the  $1.75 
rate,  the  company  would  earn,  exclusive  of  depreciation,  about 
8  per  cent  on  1917  costs,  or  about  6  per  cent  at  the  present  peak 
prices  of  materials.  The  defendant  seems  to  have  based  its 
estimates  on  the  assumption  that  the  consumption  would  not  be 

decreased.  If  such  should  be  the  case,  it  would  indeed  be  very 
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fortunate.  Even  if  the  consumption  decreased  to  the  former 
figure,  which  is  the  more  reasonable  assumption,  it  would  still 
have  no  reasonable  complaint.  The  Commission  finds  that  the 
rates  fiLsed  heretofore  in  this  case  were  reasonable  and  just  rates 
under  the  conditions  prevailing  at  the  time.  However,  condi- 
tions have  changed  since  the  rates  were  reduced,  and  utilities 
must  be  carried  through  the  era  of  high  prices  without  serious 
injury,  if  the  public  is  not  eventually  to  suffer.  With  this  in 
view,  we  have  decided  to  make  a  uniform  increase  of  almost  15 
cents  per  thousand  cubic  feet,  making  the  gas  rate  $1.65  per 
thousand  cubic  feet  for  the  first  10,000  cubic  feet  per  month,  and 
$1.55  per  thousand  cubic  feet  for  all  in  excess  of  10,000  cubic 
feet  per  month,  with  a  discount  for  prompt  payment  dJ  15 
cents  per  thousand  cubic  feet  This  will  give  a  net  rate  of  $1.50 
per  thousand  cubic  feet  for  the  first  10,000  cubic  feet  per  month, 
and  $1.40  per  thousand  cubic  feet  for  all  excess.  The  rates  fixed 
herein  are  temporary,  and  when  conditions  have  become  normal 
the  defendant  will  be  required  to  restore  the  lower  rates  as  pre- 
scribed herein  in  the  order  made  on  the  8d  day  of  February, 
1915. 

An  order  will  be  entered  in  accordance  with  the  foregoing. 

All  concur. 


NEBRASKA  STATE  RAILWAY  COBfMISSIOX. 

EE  LINCOLN  TRACTION  COMPANY. 

[AppUcation  No.  3066.] 

Return  —  Carrier  —  Street  railway  —  Emergency  —  Temporary  rate 
—  When  proper, 

1.  An  emergwicy  for  which  a  carrier  ia  entitled  to  relief  by  a 
temporary  emergency  rate  exists  where  the  operating  rev^ues,  consid- 
ered in  connection  with  the  accumulated  rate  surplus,  are  insufficient 
to  operate  and  maintain  its  properties  and  to  pay  interest  on  such 
of  its  securities  as  a  default  in  the  payment  of  which  would  lay  the 
foundation  for  the  appointment  of  a  receiver. 

Return  —  Emergency  relief  —  Neoeaatty  —  Consideration  of  value. 

2.  In  the  determination  of  whether  a  street  railway  is  entitled  to 
temporary  emergency  relief,  the  value  of  its  property  is  material  only 
so  far  as  it  concerns  the  amount  of  outstanding  bonds. 

P.U.R.1918D. 


Digitized  by 


Google 


BE  LINCOLN  TRACTION  CO,  169 

^Btetum  —  Temporary  emergency  rate  —  Street  railway  —  ComJHnation 
utility  — -  Elements  considered. 

3.  In  passing  on  the  application  of  a  utility  engaged  in  the  opera- 
tion of  a  street  railway  and  in  the  sale  of  electricity  and  heat,  for  a 
temporary  emergency  rate  for  the  railway  system,  the  operating  results 
of  the  combined  properties,  not  of  the  traction  department  alone,  must 
be  considered. 

Betum  —  Temporary  emergency  rate  —  Justification  for, 

4.  A  utility  whose  operating  results  for  tlie  preceding  nineteen 
months  show  a  substantial  net  balance  is  not  entitled  to  a  temporary 
emergency  rate,  eyen  though  during  the  period,  due  to  prior  expendi- 
tures of  its  surplus  account  for  improvements  and  dividends  on  its 
common  stock,  it  is  unable  to  pay  dividends  on  its  preferred  stock. 

[February  16,  1918.] 

Heabino  on  amended  petition  asking  for  a  temporary  emer- 
gency rate,  in  the  matter  of  the  application  of  the  Lincoln  Trac- 
tion Company  for  authority  to  increase  its  street  railway  fares  in 
the  city  of  Lincoln ;  petition  for  emergency  rate  dismissed ;  orig 
inal  application  set  for  hearing. 

Appearances:  E.  J.  Hainer  and  F.  M.  Hall  for  applicant; 
G.  Petrus  Petwson  for  city  of  Lincoln ;  H.  B.  Muffly  for  city  of 
University  Place;  0.  E.  Matson  for  city  of  Havelock. 

Hally  Commissioner:  On  April  3,  1917,  the  applicant  filed 
its  petition  with  the  Commission,  in  which  it  alleges,  aliter: 

"That  the  rates  of  fare  charged  by  it  for  the  transportation  of 
passengers  are  as  follows :  Within  the  city  of  Lincoln, — 5  cents 
for  single  fares  and  25  cents  for  six  fares,  sold  in  the  form  of 
tickets  to  persons  other  than  school  children,  and  25  cents  for  ten 
fares  sold  in  the  form  of  tickets  to  school  children  on  school  days 
and  between  the  hours  of  7 :30  a.  m.  and  5 :30  p.  m.  of  each  day; 
between  the  city  of  Lincoln  and  the  suburbs  reached  by  appli- 
cant's lines, — 5  cents  for  single  fare."  That  said  fares,  ex- 
cepting the  fare  between  Lincoln  and  its  suburbs,  were  fixed 
in  pursuance  of  the  Commission's  order  dated  May  17,  1907, 
and  the  fare  affecting  the  suburbs  in  pursuance  of  the  order 
of  the  Commission  of  August  7,  1912,  and  that  said  rates  have 
been  in  effect  continuously  since  the  aforementioned  dates; 
that  the  cost  of  furnishing  said  service  has  greatly  increased 
during  the  two  years  last  past,  until  the  net  income  of  the 

company  above  such  cost  is  insufficient  to  afford  a  reasonable 
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return  upon  the  value  of  the  property  employed  by  the  company 
in  the  public  service,  of  $2,590,094.21;  that  such  net  income  for 
the  twelve  months  ending  March  1,  1917,  was  $149,702.91, 
affording  a  return  on  such  value  of  5.78  per  cent,  and  no  more; 
that  the  applicant  has  outstanding  $1,500,000  in  first  mort- 
gage bonds,  bearing  5  per  cent  interest,  and  $1,150,400  in  pre- 
ferred stock,  entitled  to  dividends  at  6  per  cent  per  annum,  the 
sum  necessary  to  pay  said  interest  and  dividends  for  one  year 
being  $144,024. 

Applicant  prayed  for  a  full  hearing  upon  the  petition,  and 
for  authority  to  charge  rates  of  fare  that  were  just  and  reason- 
able in  the  premises,  "and  that  such  other,  further,  or  different 
order  be  made  in  the  premises  as  may  be  just  and  equitable." 
Notice  of  the  pendency  of  the  application  was  given  the  authori- 
ties of  the  cities  of  Lincoln,  Havelock,  University  Place,  and 
College  View.  On  April  17,  1917,  the  city  of  Lincoln  filed  its 
motion  to  make  the  applicant's  petition  more  definite  and  certain 
in  a  number  of  respects.  The  applicant  proceeded  no  further  in 
the  matter  until  the  July  following,  when  it  requested  to  be 
heard  upon  the  motion,  and  the  motion  was  set  down  for  argu- 
ment for  July  13,  1917.  After  argument. the  Commission  forth- 
with ruled  upon  the  motion.  The  Commission  sustained  the 
motion  in  the  greater  part,  and  entered  an  order  requiring  ap- 
plicant to  make  its  petition  more  definite  and  certain  in  a  num- 
ber of  particulars.  On  the  following  day,  July  14,  1917,  appli- 
cant filed  an  amended  petition,  which  complied  with  the  order 
of  the  Commission  in  part  only,  among  the  material  requirements 
of  the  Commission's  order  omitted  being  the  respective  sums  of 
money  paid  into  the  company's  treasury,  or  the  property  deliv- 
ered to  the  company  in  return  for  the  issuance  of  its  securities 
separately  as  to  each  class-  of  security,  and  the  dates  of  such  pay- 
ments and  deliveries,  and  the  cost  of  all  extensions  and  better- 
ments to  the  plant  owned  by  the  company  paid  for  out  of  operat- 
ing income,  separately  as  to  additions  to  property  used  in  the 
transportation  and  property  used  for  other  purposes.  The 
amended  petition,  above  referred  to,  alleged,  in  addition  to  the 
original  petition,  that  not  only  had  the  cost  of  furnishing  service 
increased  materially  since  the  time  of  filing  the  original  petition, 

but  also  that  the  company  bad  suffered  a  falling  off  of  its  rev- 
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enues,  and  that  as  a  result  thereof  the  net  income  of  the  company, 
above  the  cost  of  operation  and  maintenance,  had  fallen  from 
$149,702.91  per  annum  to  $108,330.75,  and  a  consequent  reduc- 
tion in  the  rate  of  return  upon  the  alleged  value  of  the  property 
from  5.78  per  cent  to  4.18  per  cent,  and  that  the  increased  cost 
and  reduction  in  revenues 'aforesaid  by  reason  of  the  company's 
inability  to  pay  operating  expenses,  interest  upon  its  bonds,  and 
6  per  cent  dividends  upon  its  preferred  stock,  constituted  an 
emerg^icy  that  should  be  provided  for  immediately. 

The  cities  of  Lincoln,  Havelock,  and  University  Place  filed 
separate  answers  to  the  amended  petition,  denying  that  tha 
present  rates  of  fare  of  applicant  were  not  compensatory  or  in- 
adequate, denying  that  an  emergency  exists,  and  alleging  that 
applicant  has  earned  out  of  its  railway  tariffs  and  fares  during 
the  past  years  more  than  sufficient  to  pay  all  operating  expenses, 
fixed  charges,  and  all  other  proper  charges,  including  a  fair  re- 
turn at  all  times  upon  the  fair  value  of  its  property  devoted  to 
public  use.  The  answers  alleged  further  that  *S:he  Lincoln  Trac- 
tion Company  has,  without  authority  and  contrary  to  sound  busi- 
ness management  of  its  finances,  paid  out  an<J.  distributed  out  of 
such  earnings  dividends  upon  its  common  stock,  none  of  which 
represents  any  investment  on  capital  furnished  to  the  Lincoln 
Traction  Company  for  the  carrying  of  passengers  or  otherwise 
devoted  to  the  public  use  by  it  as  a  street  railway  company;'' 
and  that  but  for  such  wrongful  payment  of  dividends  the  appli- 
cant *Vould  have  an  ample  surplus  on  hand  to  meet  whatever 
contingency  may  be  involved  in  the  present  abnormal  prices,  and 
that  any  financial  embarrassment  now  experienced  by  the  Lin- 
coln Traction  Company  is  due  entirely  to  such  wrongful  distribu- 
tion of  its  proceeds  and  income." 

[1-3]  The  matter  came  on  for  hearing  on  the  14th  day  of 
September,  1917,  and  by  agreement  of  parties  evidence  was  sub- 
mitted bearing  upon  the  question  of  an  emergency  in  the  affairs 
of  the  applicant  company  only.  The  Commission  defined  an 
emergency  to  be  that  condition  in  the  affairs  of  a  common  carrier 
when  the  operating  revenues  are  insufficient  to  operate  and  main- 
.  tain  the  properties  of  the  carrier,  and  to  pay  interest  charges 
npon  such  of  its  securities,  as  a  default  in  the  payment  of  the 
charges  thereon  would  lay  the  foundation  for  the  appointment 
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of  a  receiver  of  the  company;  taking  into  consideration  the 
amount  of  the  surplus  derived  from  the  rates,  if  any,  in  the  pes- 
session  of  the  company.  This  definition  was  accepted  by  counsel 
for  the  company,  who  also  agreed  that  evidence  of  value  of  appli- 
cant's property  was  material  in  so  far  only  as  it  concerned  the 
amount  of  mortgage  bonds  outstanding.  The  Commission  also 
held  during  the  hearing  that  all  of  the  company's  revenues,  in- 
cluding the  revenues  from  the  sale  of  heat,  light,  and  power 
furnished  by  applicant  in  addition  to  railway  service,  should  be 
taken  into  consideration  under  the  issues;  and  that  the  net  in- 
come from  all  such  sources,  after  deducting  the  cost  of  operation 
and  maintaining  the  combined  properties,  taxes,  and  interest 
upon  the  bonded  indebtedness,  would  be  the  determining  factor 
as  to  the  existence  of  an  emergency  from  evidence  submitted  by 
applicant. 

Standing  upon  the  definition  as  to  what  constitutes  an  emer- 
gency, the  question  to  be  determined  is :  Will  the  entire  operat- 
ing revenues  of  the  Lincoln  Traction  Company,  including  the 
heat,  light,  and  power  and  the  transportation  properties,  to- 
gether with  accumulated  surpluses,  be  sufficient  to  operate  and 
maintain  such  properties,  pay  taxes,  losses,  and  damages,  and 
create  a  net  surplus  sufficient  to  pay  the  fixed  charges  on  the 
entire  amount  of  outstanding  bonds  ? 

[4]  The  amended  petition,  declaring  that  an  emergency  exists 
and  asking  the  Commission  to  make  a  temporary  rate  on  that 
basis,  was  filed  July  14,  1917,  and  the  Commission  has  made  a 
careful  analysis  of  all  operating  revenues  of  the  entire  properties 
and  the  disbursements  of  the  same  from  June  1,  1916,  to  Decem- 
ber 31,  1917,  a  period  of  nineteen  months. 

The  operating  results  for  June,  1916,  were  as  follows: 

Gross  revenue,  transportation  for  the  month  $48»469.50 

Oross  revenue,  Ught  and  power  for  the  month 16,548.69 

Gross  revenue,  heat  for  the  month 4.77 

Total  revenue $65,022.96 

Operating  expenses,  transportation     38,887.55 

Operating  expenses,  light  and   power    2,092.18 

Operating  expenses,  heat     552.70 

Total    operating    expenses    $41,532.43 

Net    revenue     $23,490.53 
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City  and  county  tax,  transportation $  3,550.62 

City  and  county  tax,  light  and  power 102.54 

City  and  county  tax,  heat    263.48 

Occupation  tax,  transportation    304.04 

Occupation  tax,  light  and  power    '   404.24 

Occupation  tax,  heat    70.00 

Total   tax    $4,694.92 

Net  revenue    $18,796.61 

Interest  on  $1,500,000  bonda   $  6,248.67 

Interest  an  heat  bonds    416.66 

Total  deduction $  6,665.33 

It  will  be  noted  that  we  now  have  all  operating  expenses  taken 
care  of,  and  the  fixed  charges  on  the  bonds  paid,  and  still  have 
a  net  income  balance  of  $12,130.28, 

Standing  upon  the  definition  as  to  what  constitutes  an  emer- 
gency, before  the  Commission  could  declare  that  an  emergency- 
exists,  the  net  operating  revenues  would  have  to  be  for  the  month 
the  last-named  amoomt  of  $12,130.28  less  than  what  they  were. 

It  will  not  be  necessary  to  give  in  detail,  as  above,  the  results 
of  operation  for  each  particular  month  for  the  entire  period  of 
nineteen  months,  but  give  the  net  balances  of  each  particular 
month  for  the  period  after  all  items  have  been  paid,  which  if  not 
paid  an  emerg^icy  would  exist.    As  stated  above : 

Jone,  1916,  produced  a  net  balance  of  $12,130.28 

July,  1916,  produced  a  net  balance  of  6,217.72 

August,  1916,  produced  a  net  balance  of 6,371.29 

September,  1916,  produced  a  net  balance  of • .  •  16,648.29 

October,  1916,  produced  a  net  balance  of  11,555.81 

November,  1916,  produced  a  net  balance  of 9,609.62 

December,  1916,  produced  a  net  balance  of  1,792.09 

Making  a  total  net  balance  for  the  last  seven  months  of  1916  of  $64,325.10 

If  the  dividends  at  6  per  cent  on  the  preferred  stock  had  been 
paid  for  the  period  we  would  have  a  deduction  from  the  above 
to  be  made  of *. $40,146.00 

still  leaving  a  net  balance  of $24,180.10 

The  net  balance  for  January,  1917,  after  the  interest  on  the  bonds 

was  paid  was  $  8,674.80 

for  February    7,553.48 

for  March   13,865.91 

for  April  1,897.82 

For  the  month  of  May  we  find  that  the  revenues  fell  short  of  the 
required  amount  to  take  care  of  all  items  above  referred  to  and 
pay  the  Interest  on  the  bonds  cr.      7,482. IS 

If  we  were  deciding  the  question  of  an  emergency  on  the  re- 
Bults  of  operation  for  the  month  of  May  alone,  and  we  had  no 
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surplus  to  draw  upon  to  take  care  of  the  shortage  for  the  month, 
we  would  be  compelled  to  declare  an  emergency. 

June,  1917,  results  in  a  net  surplus  of   $  1,767.88 

July,  1917,  results  in  a  deficit  of  cr.  1,510.13 

August,  1917,  results  in  a  deficit  of cr.  463,92 

September,  1917,  results  in  a  net  surplus  balance  of 10,159.89 

October,  1917,  results  in  a  net  surplus  balance  of   2,121.63 

November,  1917,  results  in  a  deficit  of  cr.  2^^5.19 

December,  1917,  results  in  a  surplus  balance  of   10,246.87 

This  leaves  a  net  surplus  balance  for  the  year  1917  of $44,686.89 

As  shown  above,  the  net  balance  for  the  last  seven  months  of  1916 

was   64,325.10 

Making  a  total  net  balance  for  the  nineteenth -month  period  of  . .  .$109,011.99 

The  last  amount  is  the  net  balance  after  all  operating  expenses 
and  interest  on  the  bonds  have  been  paid.  So,  for  the  period  we 
have  $109,011.99  more  than  is  necessary  before  an  emergency 
could  be  declared. 

The  net  balance  for  the  last  seven  months  of  1916,  as  we  have 

shown,  is  $64,326.10 

The  last  seven  months  of  1917  resulted  in  a  balance  of 20,177.03 

and  the  first  five  months  of  1917  left  a  balance  of 24,509.86 

Total  net  balance  for  the  period  as  shown  above $109,011.99 

From  the  above  analysis  of  the  results  of  operation  for  the 
entire  period,  the  last  seven  months  of  1916,  the  first  five  months 
of  1917,  or  the  last  seven  months  of  1917,  we  conclude  that  an 
emergency  does  not  exist,  and  that  the  Commission  is  not  war- 
ranted in  niaking  an  emergency  or  temporary  rate.  We  are 
therefore  of  the  opinion  that  that  part  of  the  application  which 
prays  for  an  emergency  rate  should  be  dismissed,  and  that  the 
Commission  should  proceed  upon  the  original  petition. 

If  a  failure  to  pay  dividends  on  the  preferred  stock  because 
not  earned  *  during  the  peripd  constituted  an  emergency,  we 
should  have  the  following  results : 

Net  surplus,  as  shown  above $109,011.99 

Dividends  at  6  per  cent  on  the  preferred  stock  for  the  period  . .     110,587.38 

leaving  a  deficit  of $     1,575.39 

Before  the  Commission  would  declare  an  emergency  and  make 

a  temporary  rate  to  take  care  of  a  shortage  of  $1,575.39  as  a 

result  of  nineteen  months'  operation,  it  certainly  would  make  an 

investigation  as  to  the  surplus  balances  created  and  in  possession 

of  the  company  prior  to  the  period  under  consideration.     Here 
P.U.R.1918D. 
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we  find  that  there  is  a  surplus  of  approximately  $159,000  that 
should  be  available  for  dividends  on  the  preferred  stock;  but 
this  surplus  has  been  invested  in  more  properties,  and  is  not 
available  as  ready  cash  for  that  purpose. 

But  suppose  there  was  not  the  surplus  last  above  referred  to, 
and  we  find  that  for  the  period  of  nineteen  months  we  yvere 
short  $1,575.39  of  having  a  net  balance  sufficient  to  pay  the 
dividends  on  the  preferred  stock,  and  that  the  applicant  owns 
and  operates  in  conjunction  with  its  transportation  properties 
other  utilities  over  which  the  Commission  has  no  jurisdiction  as 
to  rates  and  service ;  that  the  bonds  and  preferred  stock  covered 
the  entire  properties ;  that  the  same  power  plant  furnished  power 
for  transportation,  heat  for  the  heating  plant,  and  current  for 
the  light  and  power  plant, — ^would  not  the  Commission  want  to 
know  that  the  heat,  light,  and  power  plants  were  taking  care  of 
their  full  share  of  all  cost  of  operation  and  their  full  share  of 
the  interest  on  the  bonds,  and  dividends  on  the  preferred  stock, 
and  that  the  shortage  of  $1,575.39  was  not  in  fact  created  by 
those  plants,  before  it  would  raise  the  rates  for  transportation? 

However,  from  a  further  analysis  of  the  above  figures,  after 
deducting  the  amount  necessary  to  pay  the  6  per  cent  dividends 
on  the  preferred  stock,  we  find  that  the  $64,325.10,  it  being  the 
net  surplus  after  the  interest  is  paid  on  the  bonds  for  the  first 
period  above  referred  to,  i.  e.,  the  last  seven  months  of  1916, 
is  reduced  to  $24,180.10.  The  net  result  of  the  first  five  months 
of  1917,  after  paying  interest  on  the  bonds,  was  $24,509.86. 
The  amount  necessary  for  dividends  on  the  preferred  stock  for 
the  five  months  was  $38,961.71,  leaving  a  deficit  for  the  period 
of  $4,451.85.  From  the  last  analysis  we  find  that  the  first  five 
months  of  1917  cut  the  surplus  that  accumulated  during  the 
last  seven  months  of  1916,  $4,451.85  and  the  last  seven  months 
of  1917  made  another  cut  of  $21,303.64,  making  a  total  deficit 
for  the  year  of  $25,755.49. 

This  would  indicate  that  if  the  surplus  of  $159,000,  above 
referred  to,  were  available  cash  it  would  soon  be  depleted.  It  is 
apparent  that  if  the  operating  ratio  (and  what  we  mean  by 
"^'operating  ratio''  is  the  relation  of  operating  expenses  to  the 
gross  operating  revenue)  that  has  developed  during  1917  is  to 
continue,   a  greater  operating  income  must  come  from   some 
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source.  The  evidence  is  not  before  the  Commission  to  enable  it 
to  say  what  portion  of  such  increase  should  come  from  the  heat- 
ing plant,  the  light  and  power  plant,  or  from  the  transportation 
plant.  The  Commission  will  have  to  have  full  and  complete  in- 
formation as  to  the  relation  between  these  several  plants,  in- 
cluding all  operating  revenues  severally,  and  the  disbursements 
of  the  same;  information  as  to  the  allocations  of  the  jAysical 
properties  devoted  to  each  particular  branch  of  the  service,  and 
a  complete  allocation  of  the  preferred  stock  and  bonds  to  the 
several  properties,  before  it  can  intelligently  make  rates  to  be 
paid  for  transportation. 

Another  matter  of  paramount  importance  necessary  to  be  con- 
sidered is  the  relation  of  the  preferred  stock  to  the  common 
stock.  The  outstanding  preferred  stock  amounts  to  $1,183,700 ; 
the  outstanding  common  stock  amounts  to  $1,652,000.  The  pre- 
ferred stockholders  are  the  real  parties  in  interest;  the  common 
stock,  representing  little  or  no  property  investment,  directs  the 
policies,  controls,  and  manages  the  entire  properties  through  its 
voting  power.  Through  its  management  it  has  paid  to  itself 
since  September  1,  1912,  $198,000  in  dividends,  and  has  in- 
vested in  betterments  and  extensions  $159,000  out  of  the  oper- 
ating income.  The  management  now  finds  itself  unable  to  re- 
place the  $159,000  into  the  surplus  account,  and  is  therefore 
unable  to  pay  the  dividends  upon  the  preferred  stock.  Certain- 
ly this  condition  would  not  have  arisen  had  the  preferred  stock- 
holders (the  real  parties  in  interest)  been  in  control  of  their  own 
properties.  The  Commission  is  of  the  opinion  that  the  matter 
should  be  set  down  for  an  immediate  hearing  upon  the  original 

petition.    • 

ORDER. 

It  is  therefore  ordered  by  the  Nebraska  State  Railway  Com- 
mission that  the  part  of  the  amended  petition  asking  for  emer- 
gency rates  be  and  the  same  is  hereby  dismissed. 

It  is  further  ordered  that  the  Commission  will  proceed  to  take 

testimony  on  the  original  application  for  an  increase  in  fares 

upon  all  classes  of  traffic,  including  the  city  of  Lincoln  proper. 

University  Place,  Havelock,  and  College  View  and  fares  charged 

to  school  children,  on  Monday,  March  4,  1918,  at  10:00  a.  ic. 

at  the  offices  of  the  Commission. 
P.U.R.1918D. 
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NEBRASKA  STATE  RAIIiWAY  COMMISSION. 

ABE  SOMBEEG 

V. 

CHICAGO,  BTJBLINGTON,  &  QUINCY  EAILBOAD  COM- 
PANY. 

[Formal  Complaint  No.  368.] 

Service  —  Railroad  —  Warehouses  —  Regular  shipper  —  What  consti' 
tutes, 

1.  Cribs  and  bins  for  the  storage  of  grain  from  which  cars  may  be 
loaded  within  twenty-four  hours  do  not  constitute  a  warehouse  within 
the  meaning  of  the  Nebraska  Commission's  rules  entitling  the  owner  . 
of  a  warehouse  to  special  car  privileges  as  a  ''regular  shipper." 

Service  —  Railroad  —  Grain  ready  for  shipment  —  Com  on  the  ear. 

2.  Com  on  the  ear  should  not  be  considered  as  ready  for  ship- 
ment in  determining  the  number  of  cars  to  which  a  shipper  is  tfititled. 

[April  13,  1918.] 

CoMPLAiKT  charging  discrimination  in  the  furnishing  of  cars 
for  the  shipment  of  grain ;  dismissed. 

Appearances:  George  A.  Adams  for  complainant;  Ben  Hall 
for  Farmers  Co-operative  Association ;  E.  J.  Herring  for  Central 
Granaries  Company. 

Taylor,  Commissioner:  Complainant  is  engaged  in  the  gen- 
eral merchandise  business  at  Elk  Creek,  Nebraska.  In  the  con- 
duct of  that  business  he  has  in  recent  years  purchased  com  from 
his  customers.  Until  last  year,  such  grain  was  weighed  on  the 
scales  of  either  the  Farmers  Co-operative  Association  or  the 
Central  Granaries  Company,  the  two  established  grain  dealers  at 
that  point.  Last  year,  however,  complainant  installed  his  own 
wagon  scales,  and  last  fall  concluded  to  enter  the  grain  business 
in  a  general  way.  He  has  no  elevator,  but  has  one  crib  adjacent 
to  defendant's  right  of  way,  with  a  capacity  for  about  3,000 
bushels  of  ear  corn.  Back  of  his  store  in  Elk  Creek,  and  360 
,  feet  distant  from  the  track,  he  has  another  crib  which  has  been 
converted  into  a  granary  and  which  has  a  capacity  for  about 
3,000  bushels  of  shelled  corn.  On  his  farm,  a  quarter  of  a 
mile  from  the  loading  tracks,  he  has  cribs  and  granaries,  which 
P.U.R.1918D.  12 
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he  estimates  will  hold  2,800  bushels  of  ear  corn  and  7,000  bushels 
of  shelled  corn. 

Complainant  charges  that  during  the  past  grain  shipping  season 
defendant  has  failed  and  refused  to  furnish  him  with  the  neces- 
sary number  of  cars  with  which  to  move  his  grain,  and  that  it 
has  discriminated  against  him  in  that  it  has  furnished  to  the 
two  elevators  more  cars  than  it  has  furnished  him.  He  contends 
that  Tinder  the  law  and  the  rules  for  the  distribution  of  cars,  as 
promulgated  by  this  Commission,  he  is  entitled  to  as  many  cars 
as  are  being  furnished  the  other  dealers  at  that  point. 

[1]  The  question  to  be  determined  here  is  whether  or  not  com- 
plainant is  a  ^'regular  shipper"  within  the  meaning  of  the  rules 
as  laid  down  by  this  Commission,  and  whether  or  not  as  such 
"regular  shipper"  he  is  in  possession  of  an  "elevator,  warehouse, 
or  mill,"  as  referred  to  in  said  rules. 

Chapter  221,  Laws  of  1917,  repeals  all  statutes  with  reference 
to  distribution  of  cars  by  the  railroads  operating  in  Nebraska, 
and  imposes  upon  the  Nebraska  State  Railway  Commission  the 
duty  of  promulgating  rules  for  the  apportionment  of  cars  between 
divisions,  stations,  and  shippers,  subject  to  certain  conditions 
prescribed  in  the  act.  For  the  purpose  of  this  controversy,  §§  4, 
5,  and  10  are  herewith  set  out : 

"Section  4.  Whenever  the  Commission,  after  hearing  either 
on  its  own  initiative  or  on  formal  complaint,  shall  determine 
that  the  supply  of  cars  on  any  railroad  is  not  adequate,  in  any 
respect,  tlie  Commission  shall  issue  an  order  requiring  that  after 
a  date  named  in  such  order  all  cars  distributed  on  such  railroad 
shall  be  apportioned  by  the  railroad  company  operating  the  said 
railroad,  to  divisions  of  such  railroad,  to  stations  thereon,  and  to 
shippers  at  such  stations  only  in  accordance  with  a  rule  or  set 
of  rules  which  the  Commission  is  hereby  required  to  formulate 
and  establish. 

"Section  5.  Any  rule  or  set  of  rules  formulated  and  estab- 
lished under  this  act  shall  provide : 

"First,    that   the   apportionment   of   cars   between   different 
divisions  of  the  railroad  affected  by  such  rule  or  rules  shall  be . 
determined  by  the  relative  volume  of  shipments  of  freight  made 
from  each  of  such  divisions. 

"Second,  that  the  apportionment  of  cars  between  the  several 

P.U.R.1918D. 


Digitized  by 


Google 


SOMBERG  V.  CHICAGO,  B.  &  Q.  R.  CO.  179 

stations  on  a  division  of  the  railroad  affected  by  such  rule  or 
rules  shall  be  determined  by  the  relative  volume  of  shipments  of 
freight  made  from  each  of  such  stations. 

"Third,  that  the  apportionment  of  cars  between  shippers  at 
any  station  on  the  railroad  affected  by  such  rule  or  rules  shall 
be  determined  by  the  relative  volume  of  shipments  of  freight 
made  by  each  of  such  shippers,  provided  that  no  shipper  shall 
be  deprived  of  his  due  proportion  of  cars. 

'Tourth,  the  method  to  be  used  in  determining  the  relative 
volume  of  shipments  of  freight  made  from  a  division,  from  a 
station  or  by  a  shipper. 

'Tifth,  that  when  necessity  is  found  to  exist,  of  which  the 
Commission  is  advised  either  by  its  own  investigation  which 
it  may  make  at  any  time  or  by  hearing  on  complaint  of  any 
shipper  or  railroad  company,  the  Commission  will  by  special 
order  require  the  railroad  company  on  whose  railroad  such  neces- 
sity is  found  to  exist  to  depart,  to  the  extent  provided  in  such 
order,  from  the  application  of  this  act  or  any  rule  or  rules  formu- 
lated and  established  under  the  same. 

"Section  10.  The  Commission  shall  have  full  authority  to 
formulate  and  establish  any  and  all  rules  which  it  may  deem 
necessary  for  the  carrying  out  of  the  intent  of  this  act." 

Pursuant  to  the  provisions  of  this  law,  the  Conmiission  con- 
ducted extended  hearings  in  May,  1917,  and  on  December  22, 
1917,  issued  an  order  in  which  were  embodied  rules  for  the 
apportionment  of  cars  for  the  loading  of  grain  and  mill  products. 
Owing  to  abnormal  conditions  brought  about  by  the  war,  and 
which'  it  is  not  necessary  here  to  discuss,  the  rules  were  directed 
only  to  the  distribution  of  cars  as  between  shippers.  These  rules 
define  "shippers,"  "regular  shippers,"  and  "miscellaneous  ship- 
pers" as  follows: 

"A  ^shipper'  shall  mean  any  person,  firm,  company,  association 
or  corporation  in  Nebraska  offering  grain  or  mill  products  in 
carload  lots  to  be  carried  over  the  railroad  in  accordance  with 
the  provisions  of  the  official  tariffs  of  the  carriers. 

"Shippers  shall  be  divided  into  ^regular  shippers'  and  Miscel- 
laneous shippers.^ 

"A  'regular  shipper'  is  any  person,  association,  firm  or  cor- 
poration established  at  a  station  and  in  possession  of  an  elevator, 
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warehouse,  or  mill  in  which  grain  or  mill  products  are  stored 
preparatory  to  transportation  thereof  by  railroad,  who  has  made 
shipments  of  such  commodities  in  carload  lots  at  frequent  inter* 
vals  from  such  station  for  one  month  or  more  immediately  pre- 
ceding the  date  of  his  classification. 

"A  'miscellaneous  shipper'  shall  be  every  shipper  of  grain  or 
mill  products  from  a  station  other  than  a  regular  shipper." 

In  an  informal  ruling  made  previous  to  the  filing  of  this  com- 
plaint, the  Commission  held  that  Mr.  Somberg  was  not  a  "regular 
shipper,"  and  that  he  was  entitled  only  to  his  proper  proportion 
of  cars  as  a  "miscellaneous  shipper."  It  is  now  necessary  to 
determine  from  this  record  whether  he  is  a  "regular  shipper,'* 
and  that  question  turns  largely  on  the  point  as  to  whether  he 
operates  a  warehouse  within  the  meaning  of  the  rules  as  above 
set  forth. 

It  is  admitted  at  the  outset  that  Mr.  Somberg  has  neither  a 
mill  nor  an  elevator.  He  contends,  however,  that  the  cribs  and 
bins  in  which  his  com  is  stored  are  warehouses,  and  that  from 
them  he  is  able  to  load  into  cars  within  twenty-four  hours  from 
the  time  the  cars  are  set  for  loading,  which  is  as  soon  as  is  neces- 
sary under  the  conditions  under  which  defendant  operates  its 
trains.  It  is  admitted  that  either  of  the  elevators  can  load  cars 
in  a  few  hours,  and  because  of  their  facilities  could  load  several 
cars  a  day. 

In  the  opinion  of  the  Commission,  a  warehouse,  within  the 
meaning  of  the  rules,  is  a  building  suitable  for  storing  grain  in 
condition  for  transportation,  located  either  upon  or  immediately 
adjacent  to  the  right  of  way  of  the  railroad.  It  should  have 
sufl5cient  capacity  to  hold  all  the  grain  tendered  for  shipment, 
and  it  should  be  so  constructed  and  equipped  as  to  permit  of 
prompt  loading  of  cars.  Its  proximity  to  the  tracks  should  be 
such  as  to  make  the  work  of  loading  practically  independ^it  of 
weather  conditions.  If  a  man  expects  to  permanently  engage 
in  the  buying  and  shipping  of  grain,  he  should  also  expect  to 
provide  adequate  facilities  for  the  receiving  and  delivering  of 
such  grain.  Where  he  relies  upon  hauling  his  grain  from  various 
distances  and  from  various  places  by  wagon,  he  is  certain  to 
encounter  delays  through  inclement  weather,  bad  roads,  and 
other  causes.     It  surely  is  not  unreasonable  to  require  him  to 
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provide  a  warehouse  in  which  to  store  his  grain  and  from  which 
he  can  promptly  load  it  into  cars.  During  periods  of  acute  car 
shortage,  such  as  has  prevailed  this  year,  the  prompt  loading 
and  unloading  of  box  cars  is  highly  essential.  In  State  ex  rel. 
McConib  V.  Chicago,  B.  &  Q.  R.  Co.  71  Neb.  693,  99  IT.  W. 
3U9,  the  supreme  court  of  thisr  state,  in  considering  a  case  very 
similar  to  the  one  at  bar,  said :  "It  is  clear  that  an  individual 
loading  grain  into  cars  by  shoveling  the  same  from  wagons,  other 
things  being  equal,  has  not  the  ability  to  load  as  many  cars  in  a 
day  as  a  well-equipped  elevator.  ...  It  further  appears 
that  the  railroad  company  prefers  to  have  the  grain  shipped  from 
elevators,  and  that  Mr.  McComb  received  something  less  than 
his  fair  proportion  of  cars,  but,  under  no  view  of  the  evidence 
that  we  have  been  able  to  take,  can  we  say  he  was  at  the  time 
this  action  was  begun  entitled  to  the  number  of  cars  he  asks.'' 

Under  the  definition  of  a  warehouse  as  we  have  stated  it,  it  is 
apparent  that  Mr.  Somberg  is  unable  to  qualify  as  a  "regular 
shipper.'^  He  has  a  number  of  cribs  and  small  bins,  only  one  of 
which  is  in  proximity  to  the  loading  tracks',  this  being  a  crib 
filled  with  ear  corn.  The  large  portion  of  his  grain  is  a  quarter 
of  a  mile  or  more  from  the  loading  point.  If  this  grain  is  to  be 
considered  as  ready  for  tender  to  the  carrier,  then  the  grain  on 
every  farm  in  that  community  is  entitled  to  the  same  privilege. 
Grain  1  mile  or  2  miles  from  the  station  is  as  much  entitled  to 
consideration  as  grain  i  of  a  mile  from  the  station.  If  the 
amount  of  grain  in  an  "elevator,  mill,  or  warehouse  offered  for 
shipment"  is  to  be  considered  as  a  factor  in  the  apportionment 
of  cars  between  shippers,  and  it  is  so  considered  by  the  Commis- 
sion's rules,  it  is  manifest  that  there  must  be  some  well-defined 
rule  as  to  when  grain  is  subject  to  tender. 

[2]  In  this  connection  it  is  well  to  direct  attention  to  another 
feature  of  Mr.  Somberg's  situation.  According  to  the  record, 
complainant  had  on  hand  March  2, 10,607  bushels  of  grain,  6,500 
bushels  of  which  was  shelled  com,  4,507  bushels  of  ear  com,  and 
500  bushels  of  oats.  It  will  be  noted  that  almost  half  of  this 
grain  was  ear  com.  This  corn  was  not  in  condition  for  trans- 
portation, as  it  had  to  be  shelled.  The  Commission  has  held  that 
when  grain  is  tendered  for  shipment  it  must  be  in  the  condition 
in  which  it  is  desired  to  transport  it.  To  hold  otherwise  would 
P.UJ1.1918D. 
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lead  to  endless  complications.  If  we  were  to  say  that  com  which 
is  nnshelled  was  ready  for  shipment,  it  would  be  as  logical  to 
assert  that  com  yet  unhusked  could  be  tendered,  or  that  wheat 
or  other  small  grain  still  to  be  threshed  could  be  offered.  In 
determining  the  amount  of  grain  offered  for  shipment,  it  i» 
absolutely  essential  that  some  uniform  requirement  as  to  the 
form  of  the  grain  so  tendered  must  be  established.  Otherwise, 
a  "regular  shipper,"  in  order  to  secure  a  larger  proportion  of 
cars,  could  offer  grain  in  any  form,  whether  it  was  in  condition 
to  ship  or  not,  and  thus  make  it  difficult  if  not  impossible  to 
establish  any  positive  or  dependable  regulations  for  the  distribu- 
tion of  cars. 

The  Commission  is  of  the  opinion,  therefore,  and  so  finds,  that 
complainant  is  not  a  "regular  shipper"  within  the  meaning  of 
the  rules  promulgated  by  this  Commission  by  virtue  of  its  author- 
ity under  chapter  221,  Laws  of  Nebraska  for  1917,  but  that  he 
is  a  "miscellaneous  shipper"  within  the  meaning  of  said  rules, 
and  that  as  such  he  has  not  been  discriminated  against  in  the 
distribution  of  car8j)y  defendant. 


NEW  MEXICO  SUPREME  COURT. 

EE  COAL  EATES  IN  NEW  MEXICO. 

[No.  2135.] 
(—  N.  M.  — ,  171  Pac.  506.) 

Evidence  —  Burden  of  proof, 

1.  The  burden  of  producing  evidence  to  warrant  a  proposed  order 
by  the  State  Corporation  ConmiiBsion  rests  upon  the  Commission  where 
it  initiates  the  proceeding,  and  the  supreme  court  can  determine  the 
reasonableness  or  the  lawfulness  of  an  order  made  by  it  only  upon  the 
evidence  adduced  before  the  Commission  and  presented  to  the  court  by 
the  record. 

Bates  —  Burden  of  justifying  proposed  tariff, 

2.  Neither  by  the  Constitution  nor  by  statute  is  the  Conunission 
given  the  power  to  suspend  a  proposed  tariflf,  and  the  law  does  not  cast 
upon  a  railway  company  the  burden  of  justifying  a  rate  or  proposed 
tariflF. 

Bates  —  Burden  of  justifying  —  Effect  of  order  to  show  cause. 

3.  The  State  Corporation  Commission  cannot  cast  the  burden  of 

Headnotes  by  the  Coubt. 
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justifying  a  rate  upon  the  carrier,  by  serving  it  with  an  order  to  show 
cause  why  a  given  rate  should  not  be  established. 

[February  16,  1918.] 

Proceeding  removed  to  Supreme  Court  by  State  Corporation 
Commission  to  secure  enforcement  of  rate  order ;  order  of  Com- 
mission declared  unimportant. 

Appearances:  Harry  L.  Patton,  Attorney  General  (H.  S. 
Clancy,  of  Santa  Fe,  of  counsel),  for  Corporation  Conunission; 
H.  C.  Eeid,  C.  M.  Botts,  and  George  S.  Downer,  all  of  Albu- 
querque, for  Atchison,  T.  &  S.  F.  Ey.  Co.  and  others ;  Hawking 
&  Franklin,  of  El  Paso,  Texas,  for  El  Paso  Southwestern  R.  Co. 
and  Arizona  &  N.  M.  Ry.  Co. 

Roberts,  J.,  delivered  the  opinion  of  the  court: 

This  proceeding  was  removed  to  this  court  by  the  State  Cor- 
poration Commission  pursuant  to  §  7  of  article  11  of  the  state 
Constitution,  for  the  purpose  of  securing  the  enforcement  of  an 
order  made  by  the  Conmiission  relative  to  rates  for  the  trans- 
portation of  coal.  The  transcript  of  the  proceedings  before  the 
State  Corporation  Commission  shows  the  following: 

First.  That  on  the  8th  day  of  August,  1917,  the  Commission, 
reciting  therein  that  the  defendants,  having  filed  tariffs  with 
the  Conunission  showing  an  increase  of  15  cents  per  ton  over 
and  above  the  rates  then  in  force  for  the  transportation  of  coal 
between  points  in  New  Mexico,  the  same  to  become  effective  on 
August  20,  1917,  ordered  the  defendants  to  show  cause  before 
the  Commission  on  the  18th  day  of  August,  1917,  why  the  rates 
then  in  force  for  transportation  of  coal  by  the  defendants  between 
points  in  the  state  should  not  be  and  continue  in  effect  until 
otherwise  fixed  and  determined  by  the  said  Commission. 

Second.  That  the  defendants  appeared  on  the  date  named, 
when  the  Conunission,  without  any  evidence  being  introduced 
before  it  showing,  or  tending  to  show,  that  the  proposed  increase 
of  the  defendants'  rates  would  be  excessive,  unjust,  or  unduly 
compensatory,  or  that  the  existing  rates  were  just  or  fairly  com- 
pensatory ;  but,  on  the  contrary,  through  the  chairman  of  its  body 
announcing  substantially  that  it  had  already  reached  a  conclusion 
in  the  matter,  without  stating,  however,  what  such  conclusion 

was,  offered  the  defendants  the  opportunity  to  rebut  such  con- 
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elusion  by  testimony  or  other  evidence,  if  they  could,  stating, 
among  other  things,  *^e  would  not  be  readily  disposed  to  recon- 
sider the  matter." 

Third.  That  the  defendants,  protesting,  among  other  things, 
that  the  Commission  had  no  right  to  enter  such  an  order  until 
the  sanie  was  properly  sustained  by  evidence  before  it,  with  the 
opportunity  on  the  part  of  the  defendants  to  rebut  the  same, 
declined  to  introduce  any  evidence  or  make  such  showing  until 
the  Commission  had  placed  them  in  that  position,  and  there- 
upon the  Commission  closed  the  hearing;  but  thereafter,  and  on 
the  same  day,  without  making  any  findings  upon  which  to  base 
the  same,  issued  the  order  requiring  the  defendants  to  continue 
the  rates  then  existing  until  the  further  order  of  the  Commission. 

Fourth.  That  the  Conunission,  on  the  10th  day  of  September, 
1917,  reciting  in  its  order  that  it  was  "reliably  informed  and 
believes  that  the  said  railway  companies,  on  the  20th  day  of 
August,  1917,  and  ever  since  the  said  date,  in  direct  disobedience 
and  disregard  of  the  order  of  the  said  Commission,  have  been 
charging  and  collecting  an  amount  for  the  transportation  of  coal 
between  points  in  this  state,  16  cents  per  ton  over  and  above  the 
rates  which  were  in  force  on  the  8th  day  of  August,  1917," 
directed  that  this  cause  be  removed  to  this  court. 

All  the  common  carriers  in  the  state  were  served  with  notice 
and  appeared  at  the  hearing. 

[1,  2]  The  attorney  general  appearing  for  the  State  Corpora- 
tion Commission  in  this  court  admits  that  no  evidence  was  intro- 
duced by  the  Commission,  and  there  is  none  in  the  record,  show- 
ing that  the  proposed  new  rates  were  excessive  or  unjust,  or 
that  the  old  rates  which  were  continued  in  force  by  the  order 
of  the  Commission  were  reasonable  and  proper.  The  order  of 
the  Commission  is  attempted  to  be  justified  upon  the  theory  that 
the  burden  of  proof  rested  upon  the  railroads,  and  that  they 
were  required  to  show  that  the  proposed  increase  in  rates  was 
justifiable;  that  the  railroads,  having  failed  to  introduce  any 
evidence  in  support  of  the  increased  rates,  were  in  default;  and 
being  so  in  default,  under  §  8  of  article  11  of  the  Constitution, 
the  Commission  properly  entered  the  order  suspending  the  rates. 
Section  7  of  article  11  of  the  Constitution  gives  to  the  Commis- 
sion the  power  and  makes  it  its  duty  to  fix,  determine,  supervise 
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relate,  and  control  all  charges  and  rates  of  railway  and  other 
companies.  Under  the  Constitution,  orders  of  the  Commission, 
before  being  enforceable,  must  be  passed  upon  by  the  supreme 
court;  and  in  the  case  of  Seward  v.  Denver  &  K.  G.  R.  Co.  17 
N.  M.  557,  46  LJl.A.(JSr.S.)  242,  131  Pac.  980,  and  Woody  v. 
Denver  &  R.  G.  R.  Co.  17  N.  M.  686,  47  L.RA.(N.S.)  974,  132 
Pac.  250,  we  held  that  by  such  requirement  it  was  intended  that 
such  orders  could  not  be  held  valid  and  enforced  by  the  court, 
unless  based  upon  sufficient  evidence  heard  by  the  Commission 
and  preserved  in  the  record.  In  the  latter  case  we  said :  "This 
court  can  determine  the  reasonableness  and  lawfulness  of  an 
order  made  by  the  Commission  only  upon  the  evidence  adduced 
before  the  Commission,  and  presented  to  this  court  by  the  record. 
It  is  the  duty  of  the  Commission  to  develop  such  evidence  as 
will  show  that  the  order  made  by  it  is  reasonable  and  lawf ul.^^ 

!N^either  by  the  Constitution  nor  by  statute  is  the  Commission 
given  the  power  to  suspend  a  proposed  tariff,  and  in  no  event 
is  the  burden  cast  upon  the  railway  company  or  public  utility 
corporation  to  justify  a  rate  or  proposed  tariff.  The  burden 
rests  "upon  the  Commission  to  produce  evidence  warranting  its 
action  in  fixing  a  rate,  or  other  action  taken.  This  being  true, 
the  common  carriers  were  not  in  default  in  this  case. 

[3]  Xo  formal  complaint  was  filed  with  the  Commission.  The 
proceeding  was  instituted  by  an  order  served  upon  the  carriers 
to  show  cause  why  the  rates  then  existing  should  not  be  con- 
tinued in  force  and  effect.  The  carriers  vrore  not,  under  this 
practice  adopted  by  the  Commission  in  this  case,  required  to  file 
formal  answer,  for  there  was  no  complaint  or  issue  presented 
which  they  could  answer.  They  appeared  on  the  date  set  and 
announced  that  they  were  prepared  to  introduce  evidence  to  re- 
but any  showing  made  by  the  Commission  as  to  the  unreasonable- 
ness of  the  proposed  rates.  No  evidence  was  introduced  by  the 
Commission  which  tended  to  show  either  the  reasonableness  of 
the  old  rates  or  the  unreasonableness  of  the  proposed  new  rates. 
For  this  reason  it  was  not  incumbent  upon  the  carriers  to  intro- 
duce any  evidence.  On  behalf  of  the  Commission  it  is  contended 
that  because  the  railroads,  by  the  order  issued  by  the  Commission, 

were  required  fo  show  cause,  thereby  the  burden  was  cast  upon 
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the  railroads  to  introduce  evidence  in  the  first  instance,  showing 
justification  for  the  proposed  increase. 

The  Constitution  casts  the  burden  upon  the  Commission  of 
supporting  its  orders  by  proof  justifying  the  same;  and  if  the 
Commission,  by  serving  an  order  upon  a  carrier  to  show  cause 
why  certain  rates  should  not  be  established,  or  a  given  act  done 
or  performed,  could,  by  adopting  such  a  course,  place  the  burden 
of  proof  upon  the  Commission,  it  could  then  circumvent  the 
plain  intent  of  the  framers  of  the  Constitution  that  the  burden 
should  be  upon  the  Commission. 

The  record  in  this  court  contains  no  evidence  supporting  the 
order  made  by  the  Commission,  and  we  must  decline  to  enforce 
the  same ;  and  it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Parker,  J.,  concur. 

Note. — In  a  suit  against  a  railroad  refusing  to  absorb  a  sufficient 
part  of  switching  charges,  it  will  not  be  presumed  that  the  company 
absorbed  a  greater  amount  on  shipments  from  competing  points  in 
the  same  switching  district,  on  the  mere  allegation  that  such  charges 
on  shipments  from  the  latter  point  were  absorbed.  White  Rock 
Gravel  &  Sand  Co.  v.  International  &  G.  N.  R.  Co.  (1916)  —  Tex. 
Civ.  App.  — ,  188  S.  W.  280. 

In  a  proceeding  to  regulate  the  rates  of  a  steamer,  evidence  of  a 
general  character  as  to  shipping  expense  introduced  in  a  recent  case 
in  which  rates  were  fixed  for  vessels  of  the  same  general  class  of 
service  may  properly  be  considered.  Be  Asencio  (Philippine)  Case 
No.  913,  Nov.  17,  1917. 

The  court  will  not  take  judicial  notice  of  the  records  in  the  office 
of  a  public  service  commission.  Denver  &  S.  L.  R.  Co.  v.  Chicago, 
B.  &  Q.  R.  Co.  (1918)  —  Colo.  — ,  171  Pac.  74.  See  also  Chicago. 
R.  r.  &  P.  R.  Co.  V.  Public  Utilities  Commission  (1918)  —  Colo. 
— ,  171  Pac.  86. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

}{E  NEW  YORK  &  QUEENS  COUNTY  RAILWAY  COMPANY. 

[Case  No8.  1726,  1894.] 

Service  —  Juriadiction  of  Commistiion  —  Effect  of  war. 

The  New  York  Commission,  First  District,  cannot  change  fran- 
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ehise  requirements  with  reference  to  extensions  of  service,  and  certainly 
will  not  postpone  the  fulfilment  of  such  obHgations  until  the  conclusion 
of  the  war,  where  there  has  been  no  bona  fide  effort  by  the  company  to 
perform  its  legal  duty,  and  where  any  present  hardship  which  will  re- 
sult from  requiring  it  to  comply  is  the  consequence  of  a  long  and  per- 
sistent course  of  evasion  and  disregard  of  its  obligations. 

[March  20,  1918.] 

Motion  and  application  with  reference  to  extending  the  street 
surface  raiboad  of  the  New  York  &  Queens  County  Eailroad 
Company  on  Flushing  avenue,  or  the  Astoria  &  Flushing  Turn- 
pike between  Ehret  avenue  and  Jackson  avenue,  in  the  borough 
of  Queens,  city  of  New  York;  recommendation  and  counsel  of 
Commission  oppose  any  application  of  company  for  delay  in  ful- 
filling franchise  obligation  to  construct  extension, 

Hervey,  Conmaissioner:  A  writ  of  mandamus  issued  out  of 
the  supreme  court  in  and  for  the  county  of  Kings  on  March  7, 
1917,  directed  the  New  York  &  Queens  County  Railway  Com- 
pany to  begin  the  construction  of  its  line  in  Flushing  avenue, 
between  Ehret  avenue  and  Jackson  avenue,  not  later  than  April 
1,  1918,  and  to  complete  such  construction  and  begin  operation 
thereon  not  later  than  August  31,  1918.  The  company  now  re- 
quests from  the  Commission  such  modification  or  suspension  of 
the  writ  as  will  postpone  the  construction  of  the  extension  until 
after  the  war. 

The  legal  duty  to  construct  this  street  railroad  extension  does 
not  arise  from  any  order  made  by  the  Commission,*  but  is  im- 
posed by  a  public  franchise  dated  April  29,  1891,  now  held  by 
this  company,  under  which  the  company  is  obligated  to  construct 
and  operate  this  and  other  lines  of  street  surface  railroad.  The 
writ  of  mandamus  of  the  supreme  court  of  March  17,  1917,  was 
issued,  not  for  the  purpose  of  compelling  compliance  with  any 
order  or  requirement  of  this  Commission,  but  for  the  purpose  of 
enforcing  a  l^al  duty  imposed  by  the  franchise  held  by  this 
company. 

This  legal  duty  is  not  a  flexible  one  which  may  be  contracted 
or  expanded  with  fluctuating  conditions,  and  the  company  can 
be  relieved  from  it  only  by  surrender  of  its  entire  franchise  or 
abandonment  of  a  part  as  provided  by  law. 

The  Commission  is  not  vested  with  authority  to  change  the 
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requirements  of  a  franchise  contract,  and  certainly  not  in  a  case, 
such  as  the  present  one,  where  the  present  hardship  of  complying 
with  the  obligation  of  the  contract  is  the  consequence  of  a  long 
and  persistent  course  of  evasion  and  disregard  of  that  obliga- 
tion. 

The  whole  history  of  this  matter  is  one  of  unusual  dilatoriness 
on  the  part  of  the  company,  and  any  unfortunate  aspects  of  the 
present  situation  are  plainly  the  company's  fault.  There  have 
been  four  separate  proceedings  involving  the  provision  in  the 
franchise  of  the  company  for  the  construction  of  this  line, — 
two  before  the  Commission  and  two  before  the  courts, — extend- 
ing over  a  period  of  four  years.  These  culminated  in  March, 
1917,  in  the  issuance  of  a  writ  of  mandamus  by  the  supreme 
court,  previously  referred  to,  upon  the  application  of  the  Com- 
mission. In  the  controversy  which  marked  the  effort  of  the  pub- 
lic representatives  to  compel  compliance  with  the  franchise  ob- 
ligation of  the  company  and  the  company's  counter  effort  to 
evade  this  adjudicated  obligation,  every  fact  and  argument 
which  could  be  cited  in  support  of  the  view  of  either  side  was 
presented  to  the  Commission  and  the  courts.  The  issues  raised 
as  to  the  company's  financial  ability,  the  public  conv^iience  and 
necessity  of  the  line,  and  the  topographical  condition  of  the  terri- 
tory traversed  by  it,  were  all  thorou^ly  and  exhaustively  pre- 
sented. 

The  franchise  which  obligates  the  New  York  &  Queens  County 
Railway  Company  to  construct  this  extension  dates  back  to  April 
29,  1891.  After  repeated  but  unsuccessful  efforts  to  induce  the 
company  to  perform  the  franchise  agreement,  the  matter  was 
finally  made  the  subject  of  a  formal  proceeding  before  the  Com- 
mission, in  1913.  In  response  to  petitions  to  the  Commission 
by  various  citizens,  residents,  and  property  owners,  the  Com- 
mission, on  September  2,  1913,  instituted  before  it  a  proceeding 
to  determine  whether  the  New  York  &  Queens  County  Railway 
Company  should  be  directed  to  extend  its  street  surface  railroad 
on  Flushing  avenue  between  Ehret  and  Jackson  avenues.  Then 
ensued  two  series  of  litigation,  leading  in  one  instance,  to  the 
application  by  the  Commission  to  the  supreme  court  for  a  writ 
of  mandamus  to  compel  the  construction  of  the  franchise  route, 
and  in  the  other,  to  the  bringing  of  a  certiorari  proceeding  by  the 
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company  in  the  appellate  division  of  the  supreme  court,  subse- 
quently carried  by  the  company  to  the  court  of  appeals,  to  secure 
a  judicial  determination  that  the  company  should  be  allowed  to 
abandon  the  route  of  this  extension  and  reduce  its  franchise  ob- 
ligations accordingly.  On  July  10,  1916,  the  appellate  division 
of  the  supreme  court  for  the  first  department  aflBrmed  the  de- 
termination of  the  Commission  which  denied  leave  to  the  com- 
pany to  abandon  the  route  of  the  extension.  People  ex  rel.  New 
York  &  Q.  C.  R.  Oo.  v.  Public  Service  Commission,  175  App. 
Div.  826,  160  K  Y.  Supp.  91.  From  this  decision,  the  com- 
pany took  an  appeal  to  the  court  of  appeals,  but,  after  obtaining 
thus  a  further  delay,  subsequently  withdrew  the  appeal  when  it 
became  apparent  that  further  resistance  to  the  proceedings  to 
compel  the  construction  of  the  extension  could  hardly  receive 
countenance  from  any  court. 

Under  date  of  November  1,  1916,  the  company  wrote  to  the 
Commission,  asking  that  it  reopen  the  case  in  order  that  the 
company  might  show  that  it  was  not  physically  possible  to  com- 
plete the  railway  upon  Flushing  avenue,  as  then  physically  laid 
out  This  application  was  promptly  denied  by  the  Conmiission 
on  Jfovember  29,  1916.  Finally  the  company  advised  the  Com- 
mission on  December  12,  1916,  that  "for  the  pvrpose  of  avoid- 
Pig  further  litigation,  New  York  &  Queens  County  Railway 
Company  vrill  accept  an  order  from  the  Commission  in  this  case 
requiring  us  to  begin  the  construction  of  this  line  not  later  tJian 
April  Ij  1918,  and  to  complete  and  have  the  same  in  operation 
on  or  before  August  31,  1918." 

Accordingly,  on  February  28,  1917,  the  appeal  to  the  court  of 
appeals  in  the  certiorari  proceeding  was  withdra\Mi,  and  on 
March  5,  1917,  a  stipulation  was  signed  on  behalf  of  the  com- 
pany and  the  Conunission,  permitting  the  entry  of  an  order  by 
the  supreme  court  for  a  writ  of  mandamus,  in  pursuance  of  the 
company's  proposal.  A  writ  of  mandamus  was  thereupon  issued, 
commanding  the  company  to  construct  and  operate  its  route  on 
Flushing  avenue  between  Ehret  avenue  and  Jackson  avenue,  the 
work  to  be  commenced  not  later  than  April  1,  1918,  and  to  be 
completed  not  later  than  August  31,  1918. 

After  the  lapse  of  more  than  ten  months  from  the  date  of  the 
issuance  of  the  writ  of  mandamus  by  the  supreme  court,  the  com- 
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pany  filed  a  petition  with  the  Commission,  dated  January  21, 
1918,  asking  that  the  construction  of  this  extension  be  postponed 
during  the  period  of  the  war.  There  is  not  one  allegation  or 
suggestion  of  any  effort  made  by  this  company  from  March  7, 

1917,  to  January  21,  1918,  to  place  itself  in  a  position  of  com- 
pliance with  its  agreement  or  respectful  obedience  of  the  order 
of  the  court.  Instead  of  making  haste,  or  even  reasonable  prepa- 
rations, to  carry  out  the  court's  direction  immediately  after  it 
was  issued,  the  company  allowed  week  after  week,  month  after 
month,  to  pass  without  any  activity  on  its  part  indicating  the 
least  consciousness  of  any  obligation  under  its  franchise,  solemn 
agreement  with  the  Commission,  or  order  of  the  court,  until  now 
it  grasps  frantically  at  the  chance  of  a  new  exemption  by  vigor- 
ously pleading  war  conditions  and  suggesting  the  patriotic  duty 
of  the  Commission  to  deny  this  needed  public  service  during  the 
period  of  the  war. 

The  successive  steps  and  motions  which  culminated  in  the 
order  of  mandamus  issued  by  the  supreme  court,  requiring  the 
work  of  constructing  the  extension  to  be  commenced  by  April  1, 

1918,  and  to  be  finished  by  August  31,  1918,  may  be  briefly  out- 
lined as  follows : 

1891 — April  29.  Local  franchise  granted  to  the  Long  Island 
City  &  Newtown  Railroad  Company  (the  corporate  predecessor 
of  the  New  York  &  Queens  County  Railway  Company)  to  con- 
struct a  railroad  along  Flushing  avenue. 

1906 — July  9.  Certificate  of  extension  of  route  on  Flushing 
avenue  filed  in  the  office  of  the  secretary  of  state. 

1913 — Sept.  2.  Hearing  directed  by  the  Commission  in  case 
No.  1726,  to  determine  whether  the  company  should  be  directed 
to  extend  its  railroad  on  Flushing  avenue  between  Ehret  avenue 
and  Jackson  avenue. 

Oct.  7.  to  Dec.  2. — Hearings  held. 

1914 — Jan.  9.  Opinion  presented  by  Commissioner  Cram  for 
adoption,  recommending  order  directing  the  company  to  com- 
plete the  construction  of  its  road  in  accordance  with  the  require- 
ments of  its  franchise,  submitting  order  accordingly.  Motion  to 
adopt  this  order  lost.  Commissioners  McCall,  Eustis,  and  Wil- 
liams voting  against  it 
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April  24.  Order  adopted  discontinuing  the  proceeding  in  case 
No.  1726. 

July  30.  Rehearing  granted  on  application  of  Flushing  As- 
toria Transit  Committee,  Queens  Chamber  of  Commerce,  and 
several  other  civic  associations  of  Queens  county. 

Sept.  11  to  Nov.  9.    Hearings  held. 

Dec.  8.  Opinion  submitted  by  Commissioner  Williams,  reo- 
ommeuding  that  counsel  to  the  Commission  be  instructed  to 
proceed  by  mandamus  to  compel  the  company  to  construct  the 
extension.  Motion  unanimously  carried  directing  counsel  to 
proceed  by  mandamus. 

Dea  9.  Company  applied  to  Commission  for  leave  to  abandon 
its  franchise  on  Flushing  avenue  and  other  streets  in  the  borough 
of  Queens.  This  petition  did  not  show  that  the  necessary  steps 
required  by  §  184  of  the  Kailroad  Law  had  been  taken,  and  no 
declaration  of  abandonment  was  submitted;  the  Commission, 
flierefore,  declined  to  take  formal  action. 

1915 — Jan.  4.  In  pursuance  of  resolution  of  Commission  of 
December  8,  1914,  counsel  procured  an  order  from  Mr.  Justice 
Gairettson  at  special  term,  supreme  court,  Kings  county,  direct- 
ing the  company  to  answer  the  Commission's  petition  for  writ  of 
mandamus,  and  directing  a  hearing  on  January  20,  1916. 

Jan.  13.  Company  submitted  to  Commission  a  revised  peti- 
tion for  approval  of  a  declaration  of  abandonment  of  this  route 
and  other  routes. 

Jan.  15.  Answer  filed  by  the  defendant  in  mandamus  pro- 
ceeding. Hearing  at  special  term,  supreme  court.  Kings  county, 
on  Commission's  application  for  writ  of  mandamus,  set  over 
from  time  to  time  pending  the  application  of  the  company  before 
the  Commission  for  approval  of  its  declaration  of  abandonment. 

Jan.  20.  Resolution  adopted  by  Commission  in  case  'No. 
1894,  directing  that  a  hearing  be  held  on  February  5,  1915,  on 
application  for  abandonment  of  routes. 

Feb.  5  to  March  31.  Hearings  held  in  case  No.  1894. 

April  30.  Application  of  company  for  leave  to  abandon  routes 
denied  by  the  Commission  with  leave  to  adopt  and  present  a  new 
declaration  of  abandonment  covering  all  the  routes  in  question 
except  the  Flushing  avenue  route. 
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May  7.  Company  applied  to  Commission  for  rehearing  in 
case  No.  1894. 

May  14.  Eehearing  denied  in  case  No.  1894. 

June  2.  Second  application  for  rehearing  in  case  N*o.  1894. 

June  8.  Second  application  for  rehearing  denied. 

May  28.  Writ  of  certiorari  issued  by  the  supreme  court,  New 
York  county,  to  review  the  order  of  the  Commission  in  case  No. 
1894,  denying  the  application  of  the  company  for  the  approval 
of  its  declaration  of  abandonment. 

June  1.  Order  for  writ  and  writ  of  certiorari  served  on  the 
Secretary  of  the  Commission. 

Nov.  10.  Commission's  return  to  writ  of  certiorari  in  aban- 
donment case  filed. 

1916 — ^June  6.  Argument  before  appellate  division  on  writ 
of  certiorari  in  abandonment  case. 

July  10.  Determination  of  Commission  in  abandonment  case 
unanimously  affirmed  by  appellate  division  of  the  supreme  court, 
first  department. 

July  27.  Letter  by  secretary  of  Conunission  to  company,  in- 
quiring, in  view  of  affirmance  of  Commission's  order  by  appellate 
division,  whether  company  would  proceed  at  once  with  the  con- 
struction of  the  route,  thereby  relieving  the  Conmiission  of 
necessity  of  proceeding  further  with  mandamus.  No  answer 
received  to  this  inquiry. 

Sept.  25.  Notice  of  appeal  to  court  of  appeals  from  affirm- 
ance of  appellate  division. 

Nov.  1.  Company  applies  to  Commission  to  have  cases  re- 
opened to  show  that  it  was  not  physically  possible  to  build  the 
railway  upon  Flushing  avenue  as  then  physically  laid  out. 

Nov.  29.  Commission  denies  company's  application  of  No- 
vember 1,  1916. 

Dec.  12.  Letter  from  W.  O.  Wood,  president  and  general 
manager,  advising  the  Commission  that — *'for  the  purpose  of 
avoiding  further  litigation.  New  York  &  Queens  Couniy  Railway 
Company  will  accept  an  order  from  the  Commission  in  this  case, 
requiring  us  to  begin  the  construction  of  this  line  not  later  than 
April  1,  1918,  and  to  complete  and  have  the  same  in  operation 
on  or  before  August  SI,  1918." 

1917 — ^Feb.  21.  Commission  directs  counsel  to  proceed   at 

P.U.R.1918D. 


Digitized  by 


Google 


RE  NEW  YORK  &  Q.  C.  R.  CO.  193 

once  to  dismiss  the  company's  appeal  to  the  court  of  appeals  in 
certiorari  proceeding,  andsto  press  mandamus  proceeding,  and 
also  authorizes  counsel  to  stipulate  with  counsel  for  the  com- 
pany for  the  entry  of  order  in  mandamus  proceeding  for  the 
construction  by  the  company  of  its  route  on  Flushing  avenue,  to 
be  commenced  April  1,  1918,  and  completed  by  August  31,  1918. 

March  5.  Stipulation  signed  by  both  parties  permitting  entry 
of  oi-der  for  writ  of  mandamus. 

March  7.  Writ  of  mandamus  issued  by  supreme  court  in  and 
for  the  county  of  Kings,  commanding  the  company  to  construct 
and  operate  its  road  on  Flushing  avenue  between  Ehret  avenue 
and  Jackson  avenue,  work  to  be  commenced  not  later  than  April 
1, 1918,  to  be  completed  not  later  than  August  31,  1918. 

1917-1918— March  7,  1917.— Jan.  28,  1918.— iV^o  steps  tak- 
en to  comply  with  the  terms  of  the  court's  tvrit  of  mandamus. 

1918 — Jan.  28.  Application  by  the  company  for  extension  of 
time  to  construct  this  extension  until  after  the  war. 

This  is  one  of  the  most  flagrant  records  which  has  come  to 
my  notice,  of  delay  and  contemptuous  avoidance  of  fulfilling  an 
obligation  undertaken  in  a  public  franchise  adjudicated  beyond 
further  contest  by  a  decree  of  the  court.  For  nearly  a  year  after 
the  issuance  of  the  writ  of  mandamus,  the  company  appears  to 
have  taken  no  step  whatever  in  the  direction  of  complying  with 
the  court's  mandate.  The  views  expressed  in  case  No.  1856 
relative  to  the  Douglaston  gas  extension,  apply  with  even  greater 
force  to  the  facts  disclosed  in  this  case.  In  the  Douglaston  Case, 
the  Conunission  said :  "If  it  be  now  a  real  hardshi|)  to  the  gas 
company  to  comply  with  the  order  of  the  Commission,  in  conse- 
quence of  general  conditions  affecting  the  whole  nation,  which 
would  not  have  been  visited  upon  the  company  if  it  had  per- 
formed in  due  season  the  public  duty  which  this  Commission  and 
the  courts  have  declared  the  company  has  been  ignoring  for  a 
considerable  period  of  time,  shall,  on  one  side,  the  company  be 
absolved  from  the  consequence  of  its  own  delay  and  indulged  in 
continued  failure  to  perform  its  adjudicated  obligation,  while, 
on  the  other  side,  the  public  continues  to  suffer  the  hardship 
which  .  .  .  the  company  has  long  inflicted  through  with- 
holding a  service  to  which  these  home  owners  have  been  and  are 
indisputably  entitled?  Upon  whom,  even  under  the  present 
P.U.R.1918D.  13 
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trying  circumstances,  shall  be  visited  the  consequences  of  the 
company's  delay,  indifference,  and  vk)lation  of  duty?'' 

It  is  the  duty  of  the  Public  Service  Commission  to  compel  the 
New  York  &  Queens  County  Railway  Company  to  comply  with 
the  legal  duty  of  constructing  and  operating  the  franchise  route 
on  Flushing  avenue,  and  the  Commission  has  no  power  to  modify 
that  franchise.  The  present  application  discloses  no  bona  fide 
effort  by  the  company  to  perform  its  legal  duty.  There  is  no 
meritorious  defense  of  its  failure  to  comply  with  the  mandate  of 
the  supreme  court.  Under  all  the  circumstances,  and  particu- 
larly in  view  of  the  protracted  history  of  this  case,  I  recommend 
that  counsel  to  the  Commission  be  authorized  to  oppose  any  ap- 
plication for  delaying  compliance  with  the  writ  of  mandamus, 
and  to  take  such  other  proceedings  as  he  may  deem  advisable  to 
enjforce  compliance  with  the  writ 
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ATCHISON,  TOPEKA,  &  SANTA  PE  EAILWAT  COMPANY 

V. 

WOLVERTON  et  aL 

[No.  7611.] 

(—  Okla.  — ,  171  Pac.  722.) 

Service  —  Station  facilities  —  Finding  of  CommisMon  —  Evidence. 

1.  In  a  hearing  before  the  Corporation  Conuniasion,  involving  tiie 
removal  of  a  railway  station  from  its  present  location  to  another,  which 
it  was  alleged  would  be  more  convenient  for  the  inhabitants  of  a  near- 
by village,  the  probable  cost  to  the  company  of  removing  said  station 
and  the  facilities  connected  therewith  came  into  question.  Qualified 
witnesses  on  behalf  of  the  railway  company  testified  that  such  removal 
would  cost  in  the  neighborhood  of  $24,000.  Without  any  witnesses  tes- 
tifying to  the  contrary,  the  Commission  found  that,  "from  viewing  the 
grounds  and  general  knowledge  of  the  cost  of  way  and  structure,"  the 
estimate  of  the  appellant  was  about  twice  the  actual  cost.  Held,  that 
such  finding  was  not  supported  by  the  evidence. 

Appeal  and  review  —  Reasonableness  of  Commission  orders, 

2.  Record  examined,  and  held  that  the  order  appealed  from  is  un- 
reasonable and  unjust. 


[March  12,  1918.] 
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Appeal  by  the  Railway  Company  from  an  order  of  the  Cor- 
poration Commission  requiring  the  relocation  of  a  station ;  order 
set  aside. 

Appearances:  J.  R.  Cottingham  and  S.  W.  Hayes,  both  of 
Oklahoma  City,  for  appellants;  S.  P.  Freeling,  Attorney  Gen- 
eral, and  Smith  C.  Matson,  Assistant  Attorney  General,  for  aD- 
pellees. 

Kane,  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  an  order  of  the  Corporation  Commis- 
sion, requiring  the  appellant  to  move  its  depot  from  its  present 
location  at  the  town  of  Red  Rock,  and  to  build  and  maintain  a 
new  depot  and  shipping  facilities  at  a  proposed  new  location, 
using  in  the  new  structure  such  materials  as  in  the  old  depot 
and  platforms  may  be  valuable.  The  proceeding  in  which  the 
order  complained  of  was  issued  was  instituted  by  a  number  of 
the  citizens  of  the  town  of  Red  Rock,  their  complaint  alleging  in 
substance  that  Red  Rock  is  a  town  of  about  600  inhabitants; 
that  the  station,  as  now  located,  is  almost  ^  mile  from  the  prin- 
cipal street  of  the  town;  that  the  present  location  of  the  depot 
is  down  in  a  bottom,  where  Red  Rock  creek  overflows  the  land 
on  the  west  side,  where  people  have  to  cross  to  get  to  the  depot, 
making  it  muddy  the  greater  part  of  the  time  in  wet  weather, 
and  sometimes  working  a  hardship  on  everyone;  that  the  site 
selected  for  a  new  depot  is  situated  near  the  principal  street  of 
the  town,  is  high  and  dry,  and  an  ideal  place  for  a  depot ;  that 
as  the  station  is  now  located  the  inhabitants  of  the  town  cannot 
build  a  sidewalk  to  the  depot,  for  the  reason  that  there  are  two 
Indian  allotments  and  a  section  line  between  the  town  and  the 
depot 

The  grounds  urged  by  the  appellant  in  opposition  to  the  re- 
moval of  the  station  to  the  site  selected  may  be  briefly  stated  as 
follows:  (1)  That  at  the  proposed  location  required  by  the 
order*  the  depot  and  yards  of  appellant  company  must  be  placed 
in  a  cut  from  8  to  10  feet  deep ;  (2)  that  in  order  to  re-establish 
at  said  location  its  yards,  passing  and  industry  tracks,  a  very 
large  hole  a  short  distance  south  of  the  location  must  be  filled  by 
the  company;  (8)  practically  all  the  company's  facilities  at  the 
present  location  of  its  depot  must  be  removed  to  the  new  location^ 
P.U.R.1918D. 
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at  a  total  cost  of  exceeding  $24,000,  after  allowing  credits  for 
the  use  of  all  the  material  in  the  company's  facilities  at  its  pres- 
ent location;  (4)  that,  if  the  depot  is  established  in  the  new  loca- 
tion upon  the  expenditure  of  the  foregoing  amount,  it  will  be 
upon  a  dangerous  grade  of  A  per  cent  as  against  a  practicable 
grade  of  -^  per  c«nt  at  its  present  location;  (5)  that  all  of  its 
heavy  freight  traffic,  which  comes  to  the  company  at  this  depot, 
must  reach  it  by  coming  down  an  embankment  into  this  10-foot 
cut  at  the  new  location,  and,  in  being  hauled  out,  must  be  carried 
over  this  elevation;  (6)  that  the  drainage  into  this  cut  and  upon 
the  depot  grounds  must  be  taken  care  of,  and  can  be  done  only 
at  expense  to  the  company;  (7)  after  all  the  expenditures  have 
been  made  which  this  order  will  require,  the  operation  of  the 
company's  trains  at  the  new  location,  because  of  the  steeper 
grade  and  because  of  the  location  of  its  facilities  and  yards  in  a 
deep  cut,  cannot  be  conducted  with  the  safety  and  general  con- 
venience with  which  they  can  be  and  are  carried  on  at  the  present 
location;  and  (8)  90  per  cent  of  the  patronage  of  the  company 
at  this  depot  are  inconvenienced,  and  not  as  adequately  served 
by  the  appellant  as  at  its  present  location. 

The  appellant  introduced  evidence  reasonably  tending  to  sup- 
port these  objections,  and  no  evidence  was  offered  in  opposition 
thereto.  The  Commission  found  generally  that  the  allegations 
of  complainants'  complaint  were  established,  and  further  found 
that,  "from  viewing  the  grounds  and  general  knowledge  of  the 
cost  of  way  and  structures,"  the  estimate  of  the  appellant  as  to 
the  cost  of  removing  the  station  was  about  twice  the  actual  cost, 
unless  it  is  its  intention  to  make  an  allowance  of  something  like 
$10,000  for  a  depot  building.  Thereupon,  without  making  any 
findings  as  to  the  existence  or  nonexistence  of  the  grounds  urged 
by  the  appellant  against  the  removal  of  the  station,  the  Commis- 
sion entered  its  order  requiring  such  removal,  conditioned  upon 
the  citizens  of  the  town  of  Ked  Rock  acquiring  and  furnishing 
to  the  appellant  title  to  a  strip  of  land  sufficient  for  a  station 
site,  and  further  conditioned  that  said  citizens  acquire  and  open 
up  as  a  public  highway  the  land  necessary  for  the  extension  of 
Main  and  Fourth  streets,  from  the  east  limits  of  the  town  to  the 
intersection  with  the  west  line  of  additional  right  of  way  to  be 

acquired.  .  , 
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[1]  The  first  assignment  of  error  argued  by  counsel  for  appel- 
lant in  their  brief  is  to  the  effect  that  the  finding  of  the  Commis- 
sion that  the  estimate  of  the  appellant  as  to  the  probable  cost  of 
removal  was  about  twice  what  it  would  actually  cost  is  entirely 
unsupported  by  the  evidence.  We  are  unable  to  find  any  evidence 
in  the  record  supporting  this  finding.  Indeed,  the  finding  does 
not  purport  to  be  based  upon  evidence  given  by  witnesses  whose 
testimony  we  can  weigh  on  appeal,  but  purports  to  be  based 
merely  upon  a  view  of  the  grounds  by  one  or  more  of  the  Com- 
missioners and  their  general  knowledge  of  the  probable  cost  of 
such  work.  In  St.  Louis  &  S.  F.  R.  Co.  v.  Sutton,  29  Okla.  553, 
119  Pac.  423,  it  was  held :  "Neither  the  Commission  nor  the 
court,  as  a  matter  of  law,  takes  notice  of  such  matters. -^ 

In  these  circumstances,  there  being  no  evidence  in  the  record 
on  this  point,  except  that  of  the  witnesses  for  the  appellant,  we 
must  rely  upon  the  evidence  given  under  oath,  and  not  upon  the 
estimate  of  the  Conounission,  based  upon  a  view  of  the  grounds 
and  general  knowledge,  the  extent  of  which  we  h^ve  no  means 
of  determining.  Taking  this  as  a  basis  for  reviewing  the  record 
before  us,  we  find  the  uncontradicted  .evidence  establishes  sub- 
stantially the  following  state  of  facts : 

[2]  The  station  at  Red  Rock,  which  was  built  several  years 
prior  to  the  location  of  the  present  town  of  Red  Rock,  is  comfort- 
able and  in  good  repair,  and  the  passenger  facilities  are  ample 
for  the  business  offered  and  transacted  at  that  point.  The  depot 
is  a  few  hundred  feet  less  than  a  half  mile  from  the  main  street 
of  the  town  of  Red  Rock,  not  farther  in  distance  and  not  so  far 
as  the  distance  at  several  other  towns  in  the  state  on  the  line  of 
the  appellant.  The  public  road  leading  from  the  town  down  to 
the  depot  is  the  ordinary  country  road.  There  are  practically 
no  sidewalks  in  Red  Rock,  except  on  Main  street,  and  the  road 
from  the  depot  to  the  town  is  the  average  good  country  road. 
The  main  section  lines  north  and  south  and  east  and  west  cross 
near  the  depot  at  its  present  location,  and  the  bulk  of  the  freight 
shipped  from  Red  Rock  consists  of  live  stock,  grain,  and  hay, 
which  do  not  come  from  the  town  of  Red  Rock,  but  from  the 
surrounding  country,  and  the  depot  at  its  present  location  is 
most  available  for  that  class  of  business.     The  present  site  for 

the  location  of  the  depot  was  selected  with  the  view  of  the  loca- 
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tion  of  the  present  system  of  sidetracks,  etc,  for  the  aocommoda- 
tion  of  the  patrons  of  the  railway,  and  the  present  facilities  are 
located  in  the  best  possible  manner  for  the  operation  of  the  road. 
A  station  located  at  the  new  site  would  be  in  a  cut  about  10  or 
12  feet  deep,  a  great  part  of  which  is  solid  rock,  and  to  make  a 
location  at  this  point  would  require  the  excavation  of  earth,  loose 
rock,  and  solid  rock  10  or  12  feet  high  and  100  feet  wide,  and 
would  require  a  fill-in  to  the  south  at  about  Fourth  street,  and 
the  taking  out  of  a  cast-iron  drain  box  theretofore  placed  by  the 
company  for  the  purpose  of  draining  the  extensive  area  con- 
tiguous to  the  company's  right  of  way.  The  construction  of  tiie 
depot  at  the  end  of  Main  street  would  require  the  town  to  do 
heavy  excavating  to  get  anything  like  an  easy  approach  from  the 
street  to  the  depot  down  to  the  bottom  of  the  cut,  and  would 
create  a  drainage  area  which  would  cause  the  water  to  flow  down 
to  the  depot  grounds  and  result  in  a  great  inconvenience  to  the 
patrons  of  the  road.  In  addition  to  this,  the  trains  of  the  com- 
pany would  have  to  stop  on  almost  a  maximum  grade,  which 
would  make  the  operation  nearly  impossible,  as  well  as  danger- 
ous, and  the  placing  of  the  depot  farther  south  on  Fourth  street 
would  require  a  great  deal  more  filling  in  and  incur  great  ex- 
pense to  the  company;  that  it  would  be  impossible  to  remove 
part  of  the  facilities  at  Red  Rock  to  the  new  location,  as  con- 
templated by  the  order  of  the  Commission,  and  leave  the  remain- 
der at  the  old  location.  To  do  so  would  practically  require  a 
double  set  of  facilities  at  Red  Rock,  a  town  of  500  or  600  people ; 
and  to  install  new  facilities  at  the  new  location,  in  the  way  of 
sidetracks,  house  tracks,  and  industrial  tracks  for  the  relocation 
of  grain  elevators  now  upon  the  company's  tracks,  would  be  to 
change  these  facilities,  not  so  as  to  increase  their  convenience  to 
90  per  cent  of  the  business  done  at  this  station,  but  to  endanger 
and  make  more  inconvenient  said  facilities  to  the  patronizing 
public,  and,  unless  the  other  facilities  are  moved  to  the  new  loca- 
tion, it  will  require  additional  expense  in  station  force  to  operate 
the  same,  and,  on  account  of  the  distance  of  such  facilities  from 
the  depot,  the  danger  of  operation  will  be  increased.  The  esti- 
mate of  the  cost  of  removal  was  made  upon  two  plans,  one  of 
which  contemplated  the  removal  of  the  depot  from  the  present 
location  to  the  proposed  location  without  reducing  the  grade,  and 
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shows  that  the  cost  thereof  would  be  $14,454.76.  The  second 
plan  contemplates  the  removal  of  the  depot  and  sidetracks  from 
the  present  location  to  the  proposed  location  and  reducing  the 
grade  to  A  of  1  per  cent  and  that  the  cost  thereof  would  be  $24,- 
466.44.  These  items  of  cost,  after  allowing  credit  for  the  use  of 
all  material  taken  from  the  present  structure  at  the  present  loca- 
tion, did  not  include  the  building  of  a  new  depot,  but  only  the 
expense  attending  the  removal  of  the  present  depot  from  the 
present  location.  It  was  also  shown  that  the  operating  condi- 
tions would  require  the  reduction  of  the  grade,  and  therefore  the 
company  would  be  required  to  incur  the  estimated  expense  under 
the  second  plan,  which  would  be  approximately  $24,000. 

As  against  these  considerations  the  Commission  offset  the  fact 
that  the  new  location  would  be  a  shorter  distance  from  the  vil- 
lage, and  that  a  sidewalk  can  be  constructed  to  the  location  of  the 
proposed  new  depot,  while  it  would  be  impracticable  to  build  a 
sidewalk  to  the  present  location  of  the  depot.  In  our  judgment, 
the  mere  statement  of  the  facts,  as  above  disclosed,  demonstrates 
the  unreasonableness  of  the  order  appealed  from.  We  are  there- 
fore of  the  opinion  that,  in  the  circumstances  shown,  it  would  be 
TUireasonable  to  require  the  railway  company  to  remove  its  sta- 
tion to  the  new  location  at  the  great  ceet  and  inconvenience  to  it 
which  the  enforcement  of  the  present  order  would  require,  merely 
for  the  somewhat  doubtful  advantages  such  removal  would  afford 
the  patrons  of  that  station  residing  in  the  town  of  Red  Rock. 
Moreover,  in  view  of  the  policy  of  retrenchment  and  economy  in 
the  management  and  control  of  railroads  made  necessary  by  the 
great  war,  in  which  we  are  now  engaged,  it  seems  to  us  that  it 
would  be  more  than  unreasonable  to  require  this  change  of  loca- 
tion at  heavy  expense  to  the  railroad  company  without  some 
great  and  far-reaching  public  necessity  being  clearly  shown  there- 
for. In  the  case  at  bar  Mr.  Kouns,  the  general  manager  of  the 
appellant,  stated  on  the  stand  that,  in  order  to  avoid  the  expense 
of  making  this  change  and  the  great  inconvenience  that  would 
result  in  the  operation  of  the  road  from  such  a  change,  the  com- 
pany would  build  a  sidewalk  all  the  way  from  the  present  station 
platform  to  the  end  of  Main  street,  free  of  expense  to  the  town 
of  Red  Rock.    This,  it  seems  to  us,  would  overcome  the  principal 

inconvenience  caused  the  inhabitants  of  the  town  by  the  present 
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location.  We  also  notice  that,  pursuant  to  the  order  of  the  Com- 
mission, the  inhabitants  have  purchased  a  site  for  the  new  station 
at  a  cost  to  them  of  $600,  and  stand  ready  to  present  the  same  to 
the  appellants.  To  adjust  this  matter,  the  representatives  of  the 
appellant  offer  to  procure  a  purchaser  for  the  strip  of  land  thus 
acquired,  at  a  price  that  would  refund  to  the  people  of  Red  Rock 
all  the  money  they  expended  in  obtaining  the  same,  and  such 
offer  is  now  renewed  in  the  brief  of  their  counsel,  which,  we 
have  no  doubt,  will  be  carried  out  promptly  and  in  good  faith. 
With  these  equitable  adjustments,  we  believe  the  people  of  Red 
Rock  should  be  content  for  the  present. 

For  the  reasons  stated,  the  order  of  the  Corporation  Ccanmis- 
sion  is  found  to  be  unreasonable;  and  it  is  therefore  set  aside 
and  held  for  naught. 

All  the  Justices  concur. 

Note. — ^Railroad  service. 

In  Daily  v.  Chicago  &  A.  K.  Co.  No.  7660,  March  5,  1918,  the 
Illinois  Commission  refused  to  require  the  railroad  company  to  fur- 
nish special  transportation  for  miners  of  the  Chicago-Springfield 
Coal  Company  near  Springfield,  Illinois,  it  appearing  that  a  trac- 
tion company's  line  ran  from  the  mine  to  the  city  limits  within  four 
blocks  of  the  nearest  street  railway  line.  The  Commission  said  that 
the  service  was  not,  strictly  speaking,  railroad  service  of  a  kind 
which  a  steam  carrier  is  ordinarily  imder  obligations  to  furnish ;  and 
that  while  the  Commission  would,  when  conditions  made  it  reasonable 
to  do  so,  require  the  installation  of  service  of  this  character  in  view 
of  the  inability  of  the  carrier  to  furnish  equipment  and  in  view  of 
general  conditions  obtaining  in  railroad  operations,  the  Commission 
was  not  justified  in  ordering  the  service  at  the  present  time. 

The  amount  of  the  revenue  derived  by  a  carrier  on  the  traffic  han- 
dled at  a  station  is  the  controlling  factor  in  determining  the  neces- 
sity for  an  agent  at  the  point.  Schultz  v.  Chicago  &  N.  W.  K.  Co. 
(S.  D.)  F-470,  March  25,  1918. 

In  Blunt  V.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  P-323,  April  8, 
1918,  it  was  found  that  live-stock  scales  are  a  necessary  facility  at 
stockyards  for  the  weighing  of  live  stock  received  for  the  purposes 
of  shipment,  not  only  for  the  convenience  of  the  public,  and  of  the 
live-stock  buyers,  and  individual  shippers,  but  in  the  necessary 
weighing  preliminary  properly  to  loading,  and  subsequent  to  the  un- 
loading of  live  stock  at  such  stockyards.  The  Commission  ordered 
P.U.R.1918D. 
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the  installatioii  at  Craven  of  a  standard  4-ton  scale  of  standard 
make. 

The  power  of  the  South  Dakota  Commission  to  require  a  carrier  to 
install  a  loading  platform  at  a  station  is  not  arbitrary,  and  must  be 
baaed  on  evidence  showing  the  necessity  of  the  facility,  even  though 
the  statute  applicable  provides  that  a  notice  to  construct  the  plat- 
form "must  be  given  by  such  Commission  upon  request  of  at  least 
ten  citizens  of  such  city  or  town/^  Bliss  v.  Chicago  &  N.  W.  R.  Co. 
P-490,  March  25,  1918. 

Switching  or  transfer  service  is  one  which  precedes  or  follows  a 
transportation  service,  and  applies  only  to  a  shipment  on  which  legal 
freight  charges  have  already  been  or  are  to  be  earned.  Cummings 
Sand  &  Gravel  Co.  v.  Minneapolis  &  St.  L.  E.  Co.  (1918)  —  Iowa, 
—,  L.K.ji.l918C,  — ,  166  N.  W.  354. 

The  distribution  of  ceas  between  grain  elevators  on  the  basis  of 
their  respective  ability  to  load  quickly  is  not  an  equitable  method, 
where  all  the  loading  is  done  within  a  twenty-four  hour  period.  Deuel 
County  Elevator  Co.  v.  Union  P.  E.  Co.  (Neb.)  Formal  Complaint 
No.  364,  March  2,  1918. 


OKIiAHOMA  CORPORATION  COMMISSION. 

EE  CONSUMEES  GAS  COMPANY. 

[Cause  No.  8170;  Order  No.  1372.] 

ConstituUonal  law  —  Impairment  of  contract  —  Franchise  —  Natural 
gaa  —  Potter  of  Commiaaion  —  ConsideraUon  given  contract 
rates. 

1.  The  Oklahoma  Commission  has  power  to  increase  natural  gas 
rates  fixed  by  a  franchise  ordinance,  but  in  exercising  this  authority 
the  voluntary  contract  rates  should  be  given  great  weight,  and  should 
not  be  disturbed  imless  it  appears  beyond  any  reasonable  question  that 
public  interest  requires  that  the  increase  be  allowed. 

Eeturn  —  Natural  gas  —  Increase  —  Rates  in  excess  of  franchise 
maxim.nm  —  Conditions  justifying. 

2.  The  Oklahoma  Commission  authorized  a  natural  gas  distribut- 
ing company  to  increase  its  rates  above  its  franchise  maximum  to  earn 
an  estimated  return  of  less  than  3  per  cent,  with  no  allowance  for 
depreciation,  where  it  appeared  that  the  franchise  rate,  which  had  been 
fixed  at  a  prior  time  in  contemplation  of  securing  gas  from  near-by 
fields,  since  exhausted,  at  less  than  half  the  present  cost,  was  insuffi- 
cient under  existing  conditions,  and  the  higher  rates  were  required  to 
induce  extensions  into  new  fields  and  thus  avoid  the  necessity  ol  the 
abandonment  of  the  service.  • 

[January  29,  1918.] 
P.U.R.1918D. 
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Application  of  Consumers  Gas  Company  for  permission  to 
increase  natural  gas  rates  at  Miami ;  granted. 

/  By  the  Commission:     On  or  about  November  19,  1917,  the 

above-named  corporation,  organized  under  the  laws  of  the  state 
of  Oklahoma,  and  engaged  in  the  business  of  distributing  gas 
for  domestic  consumption  in  the  city  of  Miami  and  certain 
other  points,  filed  an  application  with  the  Corporation  Commis- 
sion for  permission  to  advance  rates  in  the  city  of  Miami. 

Said  application  set  forth  the  following: 

"1.  That  the  rate  now  being  charged  for  domestic  consump- 
tion in  the  city  of  Miami  is  twenty-five  (25c)  cents  per  thousand 
cubic  feet ;  that  on  account  of  the  rapid  depreciation  of  the  gas 
supply  and  the  exhaustion  of  gas  wells,  and  the  increased  cost 
of  operation,  the  applicant  has  been  and  is  performing  this 
service  at  a  great  loss,  to  all  of  which  the  applicant  is  ready  to 
make  proof. 

"2.  The  applicant  further  states  that  it  is  necessary  to  advance 
said  rate  to  thirty-five  (35c)  cents  per  thousand  cubic  feet,  and 
that  even  this  will  not  be  suflScient  to  enable  applicant  to  make 
a  fair  rate  on  its  investment  in  said  city. 

*'3.  Wherefore,  applicant  prays  that  it  may  be  permitted  to 
charge  a  rate  for  gas  for  domestic  consumption  in  the  city  of 
Miami,  Oklahoma,  of  thirty-five  (35c)  cents  per  thousand  cubic 
feet,  and  asks  that  this  application  may  be  set  down  for  hear- 
ing at  Oklahoma  City,  if  possible,  and  at  such  time  as  will  enable 
applicant  to  arrange  for  the  attendance  of  its  witnesses." 

The  citizens  of  Miami,  represented  by  F.  D.  Adams,  city 
attorney  of  Miami,  filed  an  answer  to  said  application,  reading 
as  follows : 

"Comes  the  above  named,  the  city  of  Miami,  Oklahoma,  by  its 
undersigned  attorney,  and,  for  answer  and  response  to  the  above 
application,  says: 

"That  on  the  24th  day  of  February,  1908,  the  above-named 
applicant,  the  Consumers  Gas  Company,  upon  its  request  was 
granted  a  franchise  and  privilege  by  said  city  and  its  inhabi- 
tants, voting  April  6,  1909,  at  an  election  therefor,  to  furnish 
the  said  inhabitants  natural  gas  for  domestic  use  and  other  pur- 
poses, for  a  period  of  twenty-five  (25)  years,  the  rate  for 
domestic  use  being  twenty-five  (25c)  cents  per  thousand  feet,  in 
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manner  set  forth  in  said  franchise;  that  said  franchise  grant 
and  privilege  was  duly  accepted  by  said  applicant,  and  said  ap- 
plicant has  been  supplying  natural  gas  to  said  city  and  its  inhabi- 
tants thereunder  since  said  acceptance ;  that  said  rate  of  twenty- 
five  (25c)  cents  per  thousand  feet  of  gas  furnished  was  and  is 
of  the  substance  and  essence  of  the  consideration  for  the  giving 
of  such  franchise  grant,  and  that  said  franchise  grant  was  and 
is  a  valid,  binding,  and  existing  contract  and  obligation  betweefi 
said  applicant  and  said  city;  and  the  fact  that  said  rate  of 
twenty-five  (25c)  cents  per  thousand  feet  results  in  either  a 
loss  or  profit  for  applicant,  in  nowise  affects  the  validity,  efficacy, 
and  binding  force  of  said  grant  and  agreements  therein  con- 
tained between  applicant  and  said  city,  and  that  applicant  may 
suffer  loss  in  the  keeping  of  such  contract  does  not  relieve  or 
excuse  nonperformance;  that  said  city  has  kept  all  the  terms, 
conditions,  provisions,  and  agreements  of  said  franchise  grant, 
and  said  applicant  has,  at  all  times  since  said  grant  and  accept- 
ance, enjoyed  the  unrestricted  use  of  the  streets,  avenues,  alleys, 
highways,  and  places,  for  the  laying  of  its  pipes,  etc.,  for  the 
transportation  and  distribution  of  gas,  as  provided  in  said  fran- 
chise; that  a  full,  complete,  and  correct  copy  of  said  franchise, 
with  the  written  acceptance  thereof  by  applicant,  is  hereto  at- 
tached, marked  exhibit  A,  and  made  a  part  hereof;  that  the 
services  now  given  by  applicant  do  not  warrant  a  raise,  but  a 
reduction  (see  exhibit  B,  attached  and  made  part  hereof). 

"That,  the  foregoing  considered,  said  city  objects  to  and  pro- 
tests against  any  advance  or  increase  in  rates  as  proposed  by 
the  applicant,  as  being  in  violation  of  said  franchise  contract, 
and  as  impairing  the  obligations  thereof,  and  said  city  objects 
to  any  consideration  of  the  reasonableness  or  unreasonableness 
of  the  rates  heretofore  fixed  by  said  franchise  contract,  and  asks 
that  said  application  be  dismissed." 

As  stated  in  said  answer,  the  city  ordinance  constituting  the 
franchise  of  the  applicant  for  the  use  of  the  streets  and  alleys 
of  the  city  of  Miami  is  attached  to  and  made  a  part  thereof. 

Said  ordinance  is  entitled  as  follows : 

"An  Ordinance  Contracting  with  Consumers  Gas  Company, 
of  Bartlesville,  Oklahoma,  Its  Successors  and  Assigns,  for  the 
Construction,  Operation  and  Maintenance,  for  a  Period  of 
P.U.R.1918D. 
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Twenty-five  (25)  Years  of  a  System  of  Natural  Gas  Works 
and  Mains  within  the  Limits  of  the  Incorporated  City  of  Miami, 
Oklahoma,  and  in  the  Additions  Thereto,  for  the  Supplying  of 
Said  City  and  the  Inhabitants  Thereof,  and  All  Other  Natural 
Persons  and  Corporations  Therein,  with  Natural  Gas  for  Manu- 
facturing, Heating,  Illuminating,  and  All  Other  Purposes, 
Granting  to  Said  Company  and  Its  Successors  and  Assigns  for 
the  Said  Term  of  Twenty-five  (25)  Years,  the  Privilege  and 
Franchise  to  Use  and  Employ  Any  and  All  of  the  Streets,  Lanes, 
Alleys  and  Other  Public  Grounds  of  Said  City,  and  in  the  Ad- 
ditions Thereto,  for  the  Purpose  of  Supplying  Said  City  and 
the  Inhabitants  Thereof  with  Natural  Gas  for  the  Purpose 
Aforesaid;  and  Regulating  the  Price  Which  may  be  Charged 
for  Gas  Furnished  under  the  Provisions  Thereof,  etc/' 

Section  9  of  said  ordinance  reads  in  part  as  follows : 

**Under  the  authority  granted  in  this  ordinance,  the  grantee 
shall,  during  the  term  of  this  franchise,  furnish  natural  gas  to 
the  city  of  Miami  and  the  inhabitants  thereof,  and  all  residents, 
persons,  and  corporations  therein  desiring  the  same  at  a  reason- 
able rate,  in  no  case  to  exceed  the  following: 

*Tor  domestic  consumption,  including  heating,  cooking,  and 
lighting,  twenty-five  (25c)  cents  per  thousand  cubic  feet." 

This  Commission's  order  No.  201  prescribes  rules  and  regu- 
lations for  the  use  of  transportation  companies,  transmission 
companies,  and  public  service  corporations,  subject  to  the  juris- 
diction of  this  Commission  in  the  keeping  and  recording  of 
accounts  and  the  compiling  of  statistics  in  their  business.  This 
order  was  promulgated  on  June  4,  1909. 

On  December  13,  1913,  the  Commission  promulgated  its 
order  No.  774  and  instructions  therewith  relating  to  the  classifi- 
cation of  property,  balance  sheet,  income  and  corporate  surplus 
and  deficit  accounts  of  gas  and  electric  utilities. 

[1]  The  contention  of  the  attorney  for  the  city  of  Miami  as 
to  the  inviolability  of  the  contract  relation  between  the  applicant 
corporation  and  the  city  of  Miami  by  reason  of  the  franchise 
ordinance  above  referred  to  is  not  tenable  as  a  hard  and  fast 
proposition.  The  Commission  has  authority  to  set  aside  any  pro- 
vision of  such  contract,  where,  in  its  judgment,  such  provision 
is  clearly  in  conflict  with  the  public  interest.     The  Commission 
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is  of  the  opinion,  however,  that  such  contract  is  of  great  weight 
in  determining  the  terms  upon  which  the  contractual  relation 
vchmtarily  entered  into  between  the  city  and  the  applicant 
should  be  continued  in  effect,  and  that  such  contract  should 
detennine  the  terms  upon  which  such  relation  shall  continue 
unless  it  is  necessary  beyond  any  reasonable  question  in  the 
mind  of  the  Commission  that  such  terms  be  set  aside  or  altered. 

As  far  as  the  rights  of  either  of  the  parties  to  this  contract, 
as  distinguished  from  the  public,  are  concerned,  there  is  no  more 
reason  why  the  Commission  should  hold  that  the  applicant  may 
disregard  the  terms  of  the  contract  as  to  price,  than  that  it 
should  hold  that  a  competing  corporation  should  be  permitted 
to  enter  the  field  occupied  by  this  applicant.  In  other  words^ 
neither  party  to  the  contract  can  evade  the  burden  of  the  estab- 
lished relation  and  continue  to  enjoy  its  benefits.  The  relation 
can  be  interfered  with  only  in  the  interest  of  the  public  as  a 
whole  and  to  meet  what  is  clearly  a  public  necessity. 

[2]  Whether  such  a  necessity  exists  at  Miami,  and,  if  existing, 
is  supported  by  the  evidence  in  the  record  in  this  case,  is  the 
consideration  upon  which  the  Commission  must  determine  the 
issue. 

The  case  came  on  for  hearing  before  the  Commission  on  De- 
cember 10,  1017.  The  applicant  offered  as  a  witness  Ralph 
Meyer,  of  Bartlesville,  who  testified  that  he  was  employed  in 
the  statistical  department  with  the  '^Empire  People.''  His  offi- 
cial connection,  if  any,  with  the  applicant,  does  not  appear.  He 
testified  that  the  value  of  the  property  of  this  applicant  at  Miami, 
based  upon  the  valuation  made  in  1915,  plus  additions  and  bet- 
terments since  tliat  time,  including  the  necessary  property  on 
hand  to  maintain  the  same,  was  $71,004. 

The  witness  Meyer,  above  referred  to,  testified  that  for  the 
year  ending  October  31,  1917,  there  was  a  loss  on  operation  of 
the  company's  Miami  property  of  $1,880.40. 

The  financial  exhibit  introduced  by  representatives  of  the  Con- 
sumers Gas  Company  and  the  Quapaw  Gas  Company  represents 
the  revenues  and  expenses  for  Miami,  separated  from  what  is 
known  as  the  "Miami  district." 

Annual  reports  on  file  with  this  Commission,  included  in  the 
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Miami  district,  cover  the  operations  of  not  only  Miami,  but 
Commerce,  Blue  Jacket,  Welch,  Lincolnville,  and  Hattonville. 

The  exhibit  filed  shows  the  operations  of  the  Consumers  Gas 
Company  from  N^ovember,  1916,  to  October,  1917. 

According  to  the  figures  filed  for  Miami,  domestic  consump- 
tion of  gas  for  the  year  referred  to  amounted  to  114,638  M 
cubic  feet  of  gas. 

Domestic  consumption  of  114,638  thousand  cubic  feet  of  gas 
at  a  rate  of  25  cents  per  thousand  cubic  feet,  makes  a  total 
of  $28,659.50.  By  applying  a  35-cent  rate,  as  asked  in  this 
case,  this  amount  would  be  increased  to  $40,123.30. 

It  has  been  shown  that  the  usual  contract  exists  between  the 
pipe  line  company  and  the  distributing  company,  in  which  a 
division  of  two  thirds  of  the  revenue  collected  for  domestic  con- 
sumption is  credited  to  the  pipe  line  company,  and  one  third 
to  the  distributing  compaily.  Using  this  division,  the  amount 
that  would  accrue  to  the  distributing  company  by  applying  the 
increased  rate  for  the  period  named,  would  be — 

$13,374.43 
Adding   thereto  their   proportion   of   schools   and   laundry   con- 
sumption      325.44 

Manufacturing   1,876.95 

Premium 136.42 

Would  make  a  total  revenue  for  the  period  named  of $15,712.24 

Their  operating  expenses  for  this  period  were 13,771.38 

Leaving  a  net  earning  of  $    1,940.86 

— ^no  amount  having  been  charged  out  in  operating  expenses  for 
depreciation. 

The  net  earning  represents  less  than  3  per  cent  return  on  the 
value  placed  on  this  property  by  report  filed  under  order  No. 
774,  as  of  June  30,  1914,  with  betterments  to  the  extent  of 
$20,000  added  thereto. 

At  the  time  this  application  was  heard,  request  was  made  by 
the  applicant  that  an  opportunity  be  given  the  pipe  line  com- 
pany that  they  may  show  that  they  required  the  increase  which 
would  accrue  to  them  by  reason  of  the  increased  rate;  namely, 
66f  per  cent  of  the  increase  of  10  cents  per  thousand  cubic  feet. 

The  Quapaw  Gas  Company  presents  a  statement  showing  gross 

earnings,  operating  expenses,  and  net  revenue  of  that  company 

for  the  twelve  months  ended  October  31,  1917,  which  shows  net 
P.U.R.1918D. 
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earnings  from  operation  of  $115,571.51.  The  operating  ex- 
penses do  not  include  any  amount  for  depreciation.  The  net 
earnings  of  this  company  aforesaid  allow  a  return  of  but  5.5  per 
cent  on  the  value  placed  on  the  pipe  line  company  of  $2,000,000. 
In  addition  thereto  it  has  been  necessary  to  construct  5  miles 
of  &'  line,  which  work  is  now  in  process  of  construction,  this 
line  to  connect  with  main  line,  the  4"  line  connection  having 
been  outgrown.  Both  the  4"  line  and  the  6"  line  now  under  con- 
struction are  to  remain  in  service.  This  new  connection  is  esti- 
mated to  cost  approximately  $48,000,  and  is  to  serve  Miami 
and  the  neighboring  district. 

While  this  improvement  has  been  undertaken  since  the  record 
in  this  case  was  made,  and  there  is  no  evidence  that  any  con- 
sideration was  given  weight  except  the  realization  that  the  needs 
of  the  city  of  Miami  must  be  taken  care  of,  it  is  reasonable  to 
assume,  considering  the  financial  statements  already  on  file,  that 
the  corporation  undertook  this  improvement  in  confidence  that 
the  risk  involved  would  be  safeguarded  at  least  to  the  extent  of 
the  increase  asked  for  in  this  case. 

It  was  shown  by  the  testimony  of  Mr.  Chas.  L.  Bullock,  super- 
intendent of  distribution  of  the  Quapaw  Gas  Company,  that  at 
the  time  the  franchise  heretofore  mentioned  was  granted  to  the 
Consimiers  Gas  Company,  the  prevailing  price  paid  for  gas  in 
the  field  was  2^  cents  and  3  cents  and  that  the  prevailing  price 
at  the  well  at  this  time  is  from  6^  cents  up. 

The  record  shows,  and  the  Commission  takes  into  considera- 
tion as  a  condition  to  be  considered,  that  all  gas  fields  in  close 
proximity  to  Miami,  and  originally  the  basis  for  supply  for  this 
community,  are  depleted,  and  that  supply  is  now  available  only 
through  costly  extensions  reaching  out  into  remote  fields.  This 
is  a  matter  of  common  knowledge  of  which  the  Commission  takes 
notice.  In  the  instant  case,  connection  is  about  to  be  made  with 
a  source  of  supply  in  what  is  known  as  "Kay  County  Field" 
which  inevitably  involves  great  increase  of  expense  and  burden 
incident  to  securing  a  supply  of  gas.  Better  rates  than  would  be 
justified  by  the  more  favorable  conditions  formerly  existing  be- 
come a  matter  of  necessity  if  capital  is  to  be  induced  to  reach  out 
to  the  more  distant  source  of  supply  and  incur  the  risk  in  so 
doing. 
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This  Commission  takes  notice  of  the  fact  that  the  Kansas 
Utilities  Commission  has  been  enjoined  by  the  Federal  courts 
from  refusing  to  pennit  increase  of  rates  due  to  such  physical 
conditions  as  are  presented  in  tJiis  case.  Gas  rates  at  numerous 
Kansas  points  have  been  increased  greatly  recently,  and  pre- 
vailing rates  in  Missouri  also  are  much  in  excess  of  those  hereto- 
fore .prevailing  in  Oklahoma.  Furthermore,  this  Commission, 
upon  a  showing  of  conditions  generally  similar  to  that  offered 
by  the  record  in  this  case,  has  recently  authorized  a  35-cent  rate 
at  Nowata  and  Vinita,  which  points  depend  upon  the  same  source 
of  supply  which  must  be  relied  upon  if  service  should  be  given 
at  Miami.  Where  proof  is  conclusive  that  higher  rates  are 
necessary  to  induce  extensions  to  new  fields  and  thus  to  avoid 
the  necessity  of  abandonment  of  natural  gas  for  domestic  pur- 
poses, this  Commission  must,  in  a  reasonable  exercise  of  its 
powers,  grant  the  necessary  authority. 

From  the  foregoing  the  Commission  is  of  the  opinion  that  such 
a  public  necessity  Exists  in  the  city  of  Miami  as  to  justify  the 
setting  aside  of  the  provision  of  the  franchise  ordinance  above 
referred  to,  to  the  extent  prayed  for  in  the  application. 

Wherefore,  the  Commission  being  fully  advised  in  the  prem- 
ises and  having  given  full  consideration  to  all  the  facts  offered 
in  support  of  the  application,  approves  a  schedule  for  the  Con- 
sumers Gas  Company  for  application  in  the  city  of  Miami,  as 
follows : 

First  100,900  cu.  ft.  of  gas  used  per  month 35^  per  1,000  cu.  ft. 

Next  100,000  cu.  ft.  of  gas  used  per  month 30<f  per  1,000  cu.  ft. 

Next  100,000  cu.  ft.  of  gas  used  per  month 25^  per  1 ,000  cu.  ft. 

Next  300,000  cu.  ft.  of  gas  used  per  month 20^  per  1,000  cu.  ft. 

Next  300,000  cu.  ft.  of  gas  used  per  month 18<J  per  1,000  cu.  ft. 

All  over  900,000  cu.  ft.  of  gas  used  per  month 15^  per  1,000  cu.  ft 

Penalty :  Ten  per  cent  will  be  added  to  the  amount  of  each 
bill  if  not  paid  within  ten  days  from  date  of  bill. 

A  cash  deposit  may  be  required  of  one  and  one-half  times  the 
amount  of  the  maximum  monthly  bill,  or  the  estimated  monthly 
bill,  the  minimum  deposit  required  being  $2,  and  the  maximum 
deposit  required  from  consumers  using  gas  for  domestic  pur- 
poses only  being  $5. 

The  company  should  issue  a  receipt  for  meter  deposit  and  the 

deposit  shall  draw  interest  at  the  rate  of  5  per  cent  a  year. 
P.U.R,1918D. 
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This  schedule  may  be  adopted  and  applied  from  and  after 
March  1, 1918,  or  on  the  first  day  of  the  calendar  month  succeed- 
ing completion  of  the  6''  line  above  referred  to,  as  under  con- 
struction, which  will  make  available  lines  connecting  with  source 
of  supply  in  Kay  county,  thereby  assuring  a  better  supply  and 
better  service  for  Miami. 

Done  in  the  regular  order  of  business  in  Oklahoma  City,  on 
this  the  29th  day  of  January,  1918. 

Corporation  Commission  of  Oklahoma,  W.  D.  Humphrey  and 
Campbell  Eussell,  Commissioners. 

Note. — Power  of  Commission  to  change  contract  rate. 

The  Indiana  Commission  has  power  to  change  a  telephone  rate 
fixed  by  an  unsurrendered  franchise  granted  to  the  utili^  in  1894, 
since  prior  to  the  Indiana  Acts  of  1905  there  was  np  law  authorizing 
municipalities  to  contract  rates  for  telephone  service  by  ordinance. 
Ee  Winona  Teleph.  Co.  No.  3271,  March  8,  1918. 

In  the  consideration  of  an  application  of  a  gas  company  for  an 
increase  of  city  rates,  by  the  Illinois  Commission,  the  question  of 
the  validity  or  effect  of  a  franchise  is  not  directly  involved,  nor  are 
the  rates  fixed  therein  controlling  factors  in  the  determination.  Be 
Wabash  Gas  Co.  No.  7177,  Dec.  17,  1917. 

Municipal  ordinances  and  contracts  affecting  the  rates  and  service 
of  public  utilities  are  subject  to  such  regulation  by  the  Illinois  Com- 
mission as  the  public  interest  may  demand.  Ee  Saline  Electric 
Co.  No.*  7190,  Jan.  15,  1918. 

In  Alton  Gas  &  E.  Co.  No.  7378,  March  6,  1918,  Commissioner 
Shaw,  of  the  Illinois  Commission,  stated  that  a  distributing  company 
would  not  be  allowed  to  charge  an  unreasonable  rate  for  electricity 
merely  because  it  happened  to  be  paying  an  exorbitant  contract  rate 
to  a  producing  company.  Similarly  the  Commission  would  just 
&s  readily  order  a  revision  of  the  contract  to  provide  for  the  en- 
hanced expense  of  operation  caused  by  war  conditions. 

The  Oklahoma  Commission  has  power  to  regulate  rates  although 
fixed  between  the  municipality  and  utility  by  contract  or  franchise. 
Ee  Consumers  Light  &  P.  Co.  Cause  No.  3256,  Order  No.  1391, 
March  9,  1918. 
P.U.R.1918D.  14 
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J.  L.  BOEBUCK  et  al. 

V. 

SOUTHWESTEBN  BELL  TELEPHONE  COMPANY. 

[Order  No.  1376;  Cause  No.  3135.] 

Service  —  Telephone  —  Inadequate  —^  Devising    means    of   remedying 
—  Burden. 

1.  A  utility  which  has  failed  to  furnish  satisfactory  telephone 
service,  although  possessing  a  mechanically  adequate  plant  and  an  oper- 
ating force  sufficient  in  number  and  experience,  upon  being  ordered  to 
furnish  adequate  service  by  the  Oklahoma  Commission,  must  determine 
the  ways  and  means  of  effecting  the  result. 

Service  —  Telephone  —  Due  to  lacTc  of  discipline  in  organization  — 
iloUon  jusUfled. 

2.  A  general  demoralization  of  telephone  service  due  to  a  lack  of 
discipline  in  the  company's  organization  is  a  condition  calling  for  most 
severe  criticism  and  vigorous  action. 

[February  20,  1918.] 

Complaint  to  require  the  Southwestern  Bell  Telephone  Com- 
pany to  furnish  adequate  telephone  service  at  Shawnee;  prayer 
of  complaint  granted. 

By  the  Commission:  This  case  involves  telephone, service 
in  the  city  of  Shawnee.  The  complainants  are  J.  L.  Koebuck  & 
Company,  and  thirty-four  other  citizens  and  business  concerns 
located  in  Shawnee.  The  defendant  company  owns  and  operates 
a  telephone  exchange  in  Shawnee,  and  is  the  only  telephone  com- 
pany operating  in  that  city,  furnishing  either  local  or  long-dis- 
tance telephone  service.  The  complaint  includes  twenty  type- 
written pages  of  allegations,  general  and  specific,  declaring  in- 
adequacy of  service,  inattention  on  the  part  of  the  representatives 
of  the  telephone  company  to  complaints  made  by  subscribers,  and 
declaring  that  the  conditions  complained  of  are  not  only  a  reason- 
able justification  of  the  complaint,  but  wholly  intolerable. 

Without  attempting  to  set  forth  in  full  the  various  allegations 
in  the  complaint,  the  nature  of  the  objections  to  the  character 
of  service  furnished  may  be  indicated  by  the  following  specific 
charges : 

P.U.R.1918D. 
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1.  That  operators  are  dilatory  in  establishing  connections  and 
frequently  establish  connections  incorrectly,  to  the  annoyance 
of  both  the  party  calling  and  the  party  erroneously  called. 

2.  That  operators  give  false  information  as  to  lines  being 
busy  and  parties  failing  to  answer. 

3.  That  operators  disconnect  subscribers  during  conversation 
and  otherwise  interrupt  service  unnecessarily. 

4.  That  there  is  unreasonable  delay  in  disconnection  after 
service,  subscribers  often  having  to  notify  operator  over  a  second 
telephone  to  have  connection  taken  down. 

5.  That  operators  fail  to  properly  record  long-distance  calls, 
necessitating  repetition  of  information  by  subscriber. 

6.  That  operators  fail  to  make  a  diligent  effort  to  complete 
long-distance  calls.  ' 

7.  That  gross  errors  occur  in  the  timing  of  long-distance  calls, 
with  a  result  that  subscribers  are  required  to  pay  for  time  during 
which  service  is  interrupted,  and  for  time  after  conversation  is 
completed. 

8.  That  the  company  refuses  to  afford  messenger  service  for 
completion  of  long-distance  calls,  even  where  written  authority 
to  employ  messenger,  when  necessary,  is  offered. 

9.  That  delays  and  mistakes  impair  service  over  rural  lines 
connected  with  the  Shawnee  exchange  to  an  unreasonable  degree. 

10.  That  operators  impersonate  the  chief  operator  or  super- 
visor, thereby  attempting  to  pass  upon  complaints  against  them- 
selves. 

11.  That  the  management  is  indifferent  toward  complaints 
filed. 

The  complainants  state  that  the  defendant  company  employs 
girls  for  operators  at  Shawnee,  and  that  the  girls  work  nine 
hours  per  day  seven  days  per  week,  with  the  result  that  they 
are  incapable,  mentally  and  physically,  of  rendering  efficient 
service ;  that  wages  paid  are  so  low  that  girls  accept  such  employ- 
ment merely  as  a  temporary  means  of  earning  money,  and  are 
constantly  leaving  the  service  to  secure  better  wages;  and  that 
the  management  of  the  company  at  Shawnee  lacks  executive 
•capacity. 

Hearings  were  held  at  Shawnee  on  November  7  and  Novem- 
ber 26,  1917,  when  fifty  or  more  representative  business  and 
J.U.R.1918D. 
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professional  citizens  and  patrons  of  the  defendant  company,  in- 
cluding many  of  the  complainants  in  this  case,  testified.  The 
testimony  was  comprehensive  in  scope,  and  specific  and  con- 
vincing in  character.  It  tended  to  support  all  the  specific  aJ- 
legations  in  the  complaint,  and  was  persuasive  as  to  many,  if  not 
all,  of  those  allegations  which  set  forth  conclusions  of  the  com- 
plainants as  to  the  reasons  for  conditions  complained  of. 

Witnesses  for  the  defendant  company,  while  not  conceding 
that  the  conditions  are,  in  all  respects,  as  bad  as  set  forth  in  the 
complaint,  admitted  that  the  service  in  Shawnee  is  not  adequate, 
and  has  not  for  a  long  time  been  such  as  the  company  would 
have  desired  to  furnish,  but  that  the  company  is  anxious  to  give 
adequate  service  and  is  constantly  endeavoring  to  improve  con- 
ditions, vnth  the  hope  of  removing  cause  for  dissatisfaction  as 
far  as  possible.  It  is  claimed  by  the  representatives  of  the 
company  that  much  of  the  cause  for  dissatisfaction  in  recent 
months  lay  in  the  change  from  an  old  and  worn-out  plant  to 
modem  up-to-date  outside  construction  and  offices ;  that  numerous 
cases  of  trouble  developed  during  this  cut-over  from  the  old  to 
the  new  plant,  which  could  not  be  prevented,  and  which  could 
not  be  cleared  up  instantly. 

Another  important  contributing  cause  to  the  condition  that 
exists  is  found  by  the  representatives  of  the  company  in  the 
shortage  of  labor,  both  for  mechanical  or  construction  work  and 
for  operation  of  the  plant,  due  to  war  conditions,  an  abnormal 
demand  for  women  employees  in  other  lines  of  work  having  re- 
duced the  number  of  girls  ordinarily  available  for  the  develop- 
ment of  operators.  This  condition  is  claimed  to  have  had  serious 
results  notwithstanding  reduction  in  working  hours  and  increase 
of  wages. 

The  evidence  indicates  that,  while  dissatisfaction  prevails  as 
to  service  of  every  character  furnished  by  the  defendant  com- 
pany at  Shawnee,  conditions  in  connection  with  long-distance 
service  are  the  most  intolerable.  It  is  suggested  in  the  record, 
by  witnesses  for  the  complainants,  that  much  of  the  trouble  with 
long-distance  service  would  be  overcome  if  the  company  were  to 
adopt  what  is  known  as  the  101  method  of  handling  long-distance 
calls,  instead  of  the  103  method,  which  is  in  practice.  It  is 
explained  that  under  the  former  method  two  call  tickets  are  made 
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for  each  call,  one  at  point  of  origin  of  the  call  and  another  at 
destination,  the  operator  at  destination  being  charged  with  the 
duty  of  making  repeated  eiforts  to  secure  the  party  called,  to 
the  end  that  the  call  be  completed,  while  under  the  latter  method 
the  ticket  made  at  point  of  origin  is  the  only  ticket  made,  except 
in  case  of  failure  to  secure  party  on  first  attempt,  when  a  simpli- 
fied call-order  ticket  is  made,  the  result  being  a  vast  saving  of 
time  in  use  of  the  circuit  and  of  operators.  The  defendant's 
witnesses  state  that  experience  has  demonstrated  that  the  method 
employed  contributes  to  both  eflSciency  and  economy,  and  is 
employed  by  it  in  handling  at  least  75  per  cent  of  its  long- 
distance business  in  Oklahoma;  special  conditions  and  circum- 
stances making  it  desirable  to  use  the  two-ticket  method  only 
in  certain  instances. 

[1]  The  large  number  of  patrons  of  the  defendant  company 
joining  in  the  complaint  in  this  case,  and  taking  the  witness 
stand  to  support  the  allegations  in  the  complaint,  and  the  unanim- 
ity of  their  declarations,  make  the  conclusion  inevitable  that 
service  in  Shawnee  is  inadequate  and  inefficient  to  an  unreason- 
able extent.  The  evidence  furnished  by  the  company  is  con- 
clusive to  the  effect  that  the  plant  is  niechanically  adequate  and 
that  the  operators  are  sufficient  in  number  and  qualified  by 
experience. 

As  a  necessary  deduction  from  what  has  been  said,  it  follows 
that  the  defendant  company  is  in  a  position  to  furnish  reason- 
ably adequate  service  at  Shawnee,  and  is  failing  to  do  so.  The 
measures  to  be  adopted  to  the  end  that  service  shall  be  made 
adequate  must  be  left  with  the  defendant.  Whether  the  allega- 
tions that  false  infonnation  is  given  by  operators,  that  operators 
impersonate  their  superiors  in  order  to  defeat  complaints,  that 
wages  and  working  conditions  are  such  that  reasonable  service 
is  not  to  be  expected,  or  that  managing  agents  of  the  defepdant 
company  at  Shawnee  are  lacking  in  executive  capacity,  are  ques- 
tions important  in  their  bearing  upon  the  issue  in  this  case,  but 
questions  which  this  Commission  is  not  called  upon  to  decide. 
If  such  conditions  exist,  these  facts  would  go  far  toward  explain- 
ing the  unanimous  dissatisfaction  of  the  public  with  service, 
but  the  Commission  will  enforce  the  furnishing  of  good  service 
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and  leave  with  the  company  the  ways  and  means  for  effecting 
that  end. 

As  between  the  relative  merits  of  the  103  and  101  methods 
for  handling  long-distance  business,  the  Commission  cannot  make 
any  finding  nor  establish  a  rule.  The  company  is  presumed  to 
have  developed  out  of  its  experience  the  method  best  suited  to 
the  handling  of  its  business  in  the  interest  of  efficiency  and 
economy,  and  there  is  nothing  in  the  record  of  this  case  which 
would  justify  an  order  from  this  Commission  requiring  that 
the  lessons  of  such  experience  be  disregarded,  and  a  rule  con- 
trary to  the  judgment  of  the  company  as  to  best  results  enforced. 

The  regulation  of  the  compensation  paid  to  employees  is  not 
within  the  scope  of  the  Commission's  authority.  It  is  a  well- 
understood  fact,  however,  that  more  painstaking,  efficient  service 
may  reasonably  be  expected  from  employees  who  are  adequately 
compensated  for  the  service  rendered  by  them,  and  whose  sur- 
roundings and  conditions  of  service  are  conducive  to  content- 
ment and  permanency. 

Testimony  shows  that  a  substantial  advance  in  the  wage  scale 
has  recently  been  made  by  the  telephone  company ;  but  that  the 
rate  of  pay  is  still  insufficient  to  prevent  a  continual  depletion 
of  the  force  of  the  telephone  company  by  many  employees  secur- 
ing more  remunerative  employment  in  other  lines. 

The  Commission  cannot  agree  that  girls  drawing  a  salary  of 
$10  per  week  (or  even  $8  per  week)  cannot  live  honestly;  to 
do  so  would  be  to  cast  reflection  upon  thousands  of  girls  and 
women  who  are  living  honestly  upon  that  wage,  or  even  less  in 
some  instances.  The  minimum  amount  that  will  maintain  a 
worker  is  not  the  proper  criterion  for  a  just  and  equitable  wage. 
The  girl  who  is  devoting  her  time  to  the  nerve-racking  duties  of 
a  telephone  operator,  and  is  rendering  efficient  service,  is  en- 
titled to  much  more  than  an  ^Tionest  living;"  she  is  entitled  to 
a  wage  that  will  enable  her  to  store  away  something  in  the 
^Tiope  box,''  looking  forward  to  the  day  when  she  may  be  pro- 
moted to  the  more  dignified  position  of  mistress  of  an  American 
home,  or,  if  perchance  that  day  come  not,  then  for  the  proverbial 
**rainy  day,"  which  most  surely  will  come. 

The  public  utility  stands  as  the  agent  of  the  public  to  provide 

and  maintain  equipment,  to  secure  courteous  and  efficient  em- 
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ployees,  to  so  direct  their  energies  as  to  render  adequate  service 
to  the  public. 

The  public  utility  is  also  the  agent  of  the  employees  and  the 
investors,  to  collect  from  the  public  in  return  for  service  ren- 
dered a  rate  suflBcient  to  provide  the  necessary  funds  to  main- 
tain the  property  in  good  serviceable  condition,  to  pay  an  equi- 
table wage  to  all  who  assist  in  rendering  the  service,  and  to  pro- 
vide a  reasonable  return  to  the  investor. 

A  substantial  performance  of  each  of  the  duties  above  in- 
dicated is  absolutely  essential  before  any  public  utility  can  be 
reckoned  as  a  success  or  permanently  justify  its  existence. 

[2]  The  record  justifies  the  conclusion  that  the  transfer  of 
operation  from  the  old  plant  to  the  new,  at  Shawnee,  is  no  longer 
a  reasonable  contributing  cause  for  complaint.  The  other  cause^j 
suggested  by  the  defendant  company  in  extenuation  of  the  con- 
ditions complained  of  are  causes  general  in  their  nature,  and 
not  in  any  way  local  to  Shawnee.  The  Commission  is  not  con- 
vinced that  it  is  impossible  for  the  company  to  secure  adequate 
operating  employees;  in  fact  the  Commission  is  not  convinced 
that  the  company  has  not  such  a  force  at  the  present  time.  The 
evidence  goes  far  to  justify  the  conclusion  that  the  general 
demoralization  of  service  is  due  to  a  lack  of  discipline  in  the 
company's  organization  at  Shawnee,  which,  if  true,  is  a  condition 
calling  for  most  severe  criticism,  and  which  if  continued  would 
be  considered  ample  justification  for  most  vigorous  action,  upon 
further  complaint. 

The  Commission  is  of  the  opinion  that  the  defendant  com- 
pany can  furnish  adequate  service  in  Shawnee  without  delay. 

Wherefore,  the  Commission  being  fully  informed  in  the  prem- 
ises and  having  given  full  consideration  to  all  the  facts  offered  in 
the  record,  it  is  ordered  that  the  defendant,  the  Southwestern 
Bell  Telephone  Company,  shall  correct  the  evils  complained  of 
in  this  case  forthwith,  and  furnish  proper  and  adequate  service 
of  every  character  at  and  from  its  Shawnee  exchange,  and  due 
notice  is  given  at  this  time  that  complainants  herein  and  other 
patrons  of  the  company  at  Shawnee  are  invited  and  urged  to 
observe  the  effect  of  this  order,  if  any,  and  to  file  information 
in  due  form  and  without  delay,  if  service  is  not  reasonably 
adequate  from  and  after  the  date  of  effectiveness  of  this  order. 
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This  order  shall  be  in  full  force  and  effect  from  and  after 
the  20th  day  of  February,  1918. 

Done  at  Oklahoma  City  on  this  the  15th  day  of  February, 
1918. 

Corporation  Commission,  W.  D.  Humphrey  and  Campbell 
Eussell,  Commissioners. 


OKIiAHOMA  CORPORATION  COMMISSION. 

EB  OKLAHOMA  GAS  &  ELECTRIC  COMPANY. 
[Cause  No.  3247;  Order  No.  1385.] 

Return  —  War  conditions  i—  Beaponaihility  for  high  cost  of  mtUerials, 

1.  Relief  on  account  of  the  mcreased  costs  of  operation  due  to 
abnormal  war  conditions  should  not  be  denied  a  utility  on  the  theory 
that  radical  increases  in  the  cost  of  living  might  have  been  avoided  by 
a  vigorous  policy  of  price  control  on  the  part  of  the  government. 

Bates  —  Betisonahleness  —^  Comparison  of  rates, 

2.  Little  attention  will  be  given  by  the  Oklahoma  Commission  in 
considering  the  reasonableness  of  rates,  to  mere  evidence  of  lower  rates 
in  effect  in  half  a  dozen  other  cities,  especially  when  offered  at  the  close 
of  the  inquiry  after  full  opportunity  has  been  given  to  be  heard,  and 
where  public  officers  assuming  to  represent  the  interests  of  their  public 
have  failed  to  produce  any  facts  or  figures. 

Return  —  Reasonableness  as  a  whole  —^  Electricity, 

3.  Electric  power  cannot  be  furnished  to  one  class  of  consumers  at 
less  than  cost  of  production,  with  the  idea  that  the  utility  is  to  be  com- 
pensated by  an  excessive  charge  for  current  furnished  consumers  of 
other  classes. 

[March  5,  1918.] 

Application  for  permission  to  put  into  effect  new  electric 
rate  schedules  for  Oklahoma  City  and  the  town  of  Britton ;  new 
schedules  authorized. 

By  the  Commission:  The  above-named  applicant,  a  cor- 
poration furnishing  electric  current  to  the  public  in  Oklahoma 
City  and  Britton,  Oklahoma,  filed  its  application  with  the  Cor- 
poration Commission  on  February  4,  1918,  for  permission  to 
establish  a  new  scale  of  rates  for  electric  current  and  to  make 
the  same  applicable  as  of  February  1,  1918.  The  proposed 
schedule  is,  in  its  entirety  and  as  to  each  class  of  service  in- 
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volved,  an  advance  in  price.  The  effect  of  granting  the  applica- 
tion would  be  substantially  to  restore  the  schedule  in  eiffect  prior 
to  May  1,  1917. 

The  matter  was  taken  up  by  the  Commission  on  February  14, 
1918,  after  notice  had  been  given  to  the  mayor  of  Oklahoma 
City,  the  Chamber  of  Commerce  of  said  city,  and  to  the  public. 
The  city  was  represented  at  the  hearing  by  its  municipal  coun- 
selor ;  the  Chamber  of  Commerce  was  represented  by  Mr.  Frank 
Wikoff,  who  stated  that  he  appeared  in  place  of  Mr.  S.  M.  Qloyd^ 
who  was  chairman  of  a  Chamber  of  Commerce  committee  which 
had  made  some  investigation  into  the  matter  of  electric  current 
rates  early  in  1917,  Mr.  Gloyd  being  absent  from  the  city. 

Counsel  for  the  city  asked  for  a  continuance  on  the  ground 
that  the  application  had  been  placed  before  him  only  the  pre- 
ceding day,  knd  stated  that  it  was  his  intention  to  make  an  in- 
vestigation in  this  matter  and  to  file  a  formal  protest  against 
the  granting  of  the  application  in  behalf  of  the  city  and  of  the 
public. 

Counsel  for  the  applicant  objected  to  the  continuance  on  the 
ground  that  the  need  for  action  was  immediate  and  urgent;  that 
the  order  prayed  for  was  a  temporary  order  only,  a  permanent 
order  to  be  deferred  until  complete  investigation  of  all  matters 
involved,  including  plant  value,  could  be  had ;  that  pending  final 
determination  of  the  merits  of  the  application  the  public  could 
and  would  be  protected,  whereas  the  company  could  not  be  pro- 
tected if  compelled  to  adhere  to  the  present  schedule  pending 
such  final  investigation. 

The  Commission  proceeded  to  take  such  testimony  as  was 
available  at  that  time,  and  then  continued  the  case  to  February 
28,  for  the  purpose  of  permitting  the  introduction  of  further 
evidence,  but  more  especially  to  permit  counsel  for  the  city  and 
representative  of  the  Chamber  of  Commerce,  should  they  so 
desire,  to  cross-examine  the  witnesses  testifying  in  the  original 
hearing,  and  to  offer  any  further  evidence  in  opposition  to  the 
granting  of  the  application  that  might  appear  to  them  pertinent 
to  the  issue.  Upon  the  resumption  of  the  case  February  28, 
further  testimony  was  taken  from  witnesses  for  the  applicant. 
The  city  produced  no  witnesses  and  offered  no  exhibits,  and  the 
Chamber  of  Commerce  did  not  appear.  The  inevitable  deduc- 
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tion  from  this  state  of  facts  is  that  during  the  interim  between 
the  two  hearings,  the  municipal  counselor,  in  his  investigation 
into  the  merits  of  the  application,  failed  to  find  a  sufficient  basis 
for  the  protest  which  he  had  earlier  indicated  his  intention  to 
file. 

The  testimony  shows  that  early  in  1917  there  was  agitation 
of  the  question  of  charges  for  electric  current  in  Oklahoma  City, 
as  a  result  of  which  a  committee  was  appointed  by  the  Chamber 
of  Commerce,  with  Mr.  S.  M.  Gloyd  as  chairman,  which  com- 
mittee, after  investigation  more  or  less  extensive,  and  by  negotia- 
tion with  the  applicant  herein,  secured  a  reduction  of  approxi- 
mately 10  per  cent  in  such  rates,  effective  May  1,  1917,  with 
the  promise  of  an  additional  reduction  of  10  per  cent  to  become 
effective  January  1,  1918. 

The  evidence  shows  that  the  cost  of  manufacturing  electric 
current  advanced  steadily  from  May,  1917,  until  January,  1918, 
this  evidence  being  produced  by  the  applicant  in  explanation 
of  its  action  in  appljing  for  an  increase  in  such  rates  in  Febru- 
ary, instead  of  having  granted  a  further  reduction  as  of 
January  1. 

Counsel  for  the  applicant  in  his  opening  statement  (record 
page  7)  made  the  following  statement:  "Out  of  our  consumers, 
;i,624  will  be  increased  not  to  exceed  10  cents  per  month;  4,898 
will  have  an  increase  of  from  10  cents  to  20  cents  per  month, 
and  about  3,700  more  will  have  an  increase  of  from  20  cents 
to  50  cents  per  month.  In  other  words,  there  are  only  a  few 
hundred  consimiers  whose  increase  will  be  more  than  50  cents 
per  month  and  about  11,000  whose  increase  will  be  from  10 
cents  to  50  cents  per  month.  We  could  not  go  back  and  make 
these  collections,  whereas  if  we  collected  too  much  it  could  be 
refunded.  It  is  not  causing  anyone  a  hardship  to  collect  this 
amount,  but,  if  we  do  not  get  it,  the  aggr^ate  amounts  to  a 
great  deal  to  us.'' 

The  record  shows  that  the  applicant  is  operating  in  Oklahoma 
City  under  two  franchises, — one  for  the  furnishing  of  electric 
lights  and  power,  and  another  for  the  furnishing  of  gas.  The 
municipal  counselor  stated  that  if  the  electric  light  rate  were 
not  sufficient  the  city  of  Oklahoma  City  would  not  for  one 
moment  stand  in  the  way  of  a  proper  rate  to  the  company,  but 
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that  he  wanted  to  be  sure  that  increase  in  rates  was  justified 
before  allowing  same  even  temporarily.  He  stated  that  the 
matter  was  gone  into  fully  a  year  ago  by  the  Chamber  of  Com- 
merce and  the  company,  but  did  not  then  or  at  any  time  place 
before  the  Commission  any  showing  as  to  the  result  of  such 
investigation. 

Witnesses  for  the  applicant  included  its  chief  accountant  and 
its  assistant  treasurer,  the  latter  being  also  the  assistant  general 
auditor  of  H.  M.  Byllesby  &  Company  of  Chicago,  a  holding 
company  owning  and  controlling  the  Oklahoma  Gas  &  Electric 
Company.  The  general  manager  of  the  Oklahoma  Gas  &  Elec- 
tric Company  also  testified  at  length  in  the  hearing.  The  only 
witness  in  addition  to  those  mentioned  was  the  auditor  for  the 
Corporation  Commission,  who  testified  in  regard  to  an  investi- 
gation based  on  reports  filed  with  the  Commission  by  the  ap- 
plicant, and  analysis  of  its  cost  accounts. 

Applicant's  exhibit  "A,"  introduced  by  its  assistant  treasurer, 
shows  for  the  year  1914  an  operating  ratio  of  40.1  per  cent; 
for  1915,  43.2  per  cent;  for  1916,  46.4  per  cent;  and  for  1917, 
67.1  per  cent.  Net  earnings  for  the  latter  year  are  shown  to  be 
$175,660.73,  depreciation,  interest  on  investment,  or  dividends 
not  having  been  provided  for.  The  amount  shown  as  net  earn- 
ings takes  into  consideration  items  deferred  and  suspended  dur- 
ing the  year  1917  to  the  extent  of  $66,582.89,  which  fact  explains 
the  difference  between  the  net  earnings  as  above  stated,  and  net 
earnings  of  $242,243.82  as  shown  by  reports.  The  increase  in 
operating  ratio,  which  is  startling  in  1917,  compared  with  1916 
and  other  previous  years,  is  found  by  analysis  of  the  company's 
records  to  be  due  to  increase  in  cost  of  production  of  current, 
the  dominating  factor  in  which  increase  is  found  to  be  the  cost 
of  fuel. 

In  previous  years  the  applicant  has  used  natural  gas  as  fuel 
for  generating  electricity  except  upon  infrequent  occasions.  In 
December,  1917,  and  January,  1918,  it  was  compelled  to  sub- 
stitute fuel  oil  during  a  considerable  portion  of  each  month. 
The  record  shows  that  in  January  gas  was  used  exclusively  on 
only  four  days,  while  oil  was  used  together  with  gas  part  of 
the  time  and  exclusively  on  numerous  occasions.  The  Com- 
mission's auditor  testified  that  fuel  oil  used  by  the  applicant 
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in  1916  cost  $8,563.25,  the  same  item  for  1917  being  $41,893.35. 
This  increase  resulted  not  only  from  the  increased  amount  of 
oil  used,  but  from  an  increase  of  $1  in  the  average  cost  per 
barrel  thereof.  Applying  this  factor  and  the  cost  of  the  manu- 
facture of  electric  current  to  the  output  of  the  plant  in  kilowatt 
hours,  we  find  that  the  fuel  cost  (including  oil  and  gas)  for 
1916,  was  5.03  mills  per  kw.  hr.,  and  in  1917,  6.27  mills,  repre- 
senting a  loss  in  eflficiency  of  each  dollar  expended  for  fuel  in 
1917  compared  with  1916,  of  25  per  cent. 

The  record  of  fuel  cost  as  a  factor  in  the  production  of  current 
in  1917  compared  with  1916,  indiwrted  by  testimony  of  the 
manager  of  the  Oklahoma  Gas  &  Electric  Company,  shows  per- 
centage of  increase  every  month  beginning  with  May,  as  follows : 

May  15.38% 

June 12.26% 

July   17.35% 

August    17.31% 

September 63.83% 

October    83.72% 

November   48.28% 

December    - 146.68% 

The  average  increase  for  the  months  mentioned  was  43.71  per 
cent.  Figures  on  this  factor  for  January,  1918,  are  not  avail- 
able, but  fuel-oil  costs  for  said  month  show  continued  increase 
per  barrel,  involving  relatively  greater  loss  in  purchasing  power 
of  each  dollar  expended  in  this  account. 

The  following  from  the  record  (page  8)  states  this  condition: 

W.  R.  Molinard: 

During  the  month  of  January,  1918,  we  were  able  to  bum 
gas  exclusively  as  a  fuel  during  four  days. 

Mr.  Ames: 

Q.  Have  you  the  amount  of  gas  used  and  the  amount  of  elec- 
tricity generated  during  those  days  ? 

A.  Yes,  sir,  and  the  nimiber  of  cubic  feet  per  kilowatt  hour 
required, — cubic  feet  of  gas.  The  days  of  the  month  were  the 
1st,  the  2d,  the  4th  and  the  25th.  The  cubic  feet  of  gas  required 
to  generate  a  kilowatt  hour  on  the  1st  of  January  was  67.7 
cubic  feet;  on  the  2d  of  January,  55.5  cubic  feet;  on  the  4th, 
58.9  cubic  feet;  on  the  25th,  58.2  cubic  feet,  or  an  average  of 
those  four  figures  shows  57.6  cubic  feet. 
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Mr.  Gayle: 

Mr.  Commissioner,  at  10  cents  per  thousand  cubic  feet  would 
be  5.76  mills,  whereas  in  January  last  year  it  was  3.35,  or  the 
average  for  the  year  (entire)  was  3.9.  That  is  entirely  com- 
parable with  the  testimony  given  in  the  case  when  it  was  heard 
before.    If  anything,  it  shows  a  larger  loss  now  than  it  did. 

It  is  to  be  assumed  that,  with  the  return  of  higher  temperatures 
and  relative  decrease  in  consumption  of  gas  for  heating  purposes, 
the  applicant  can  reduce  its  consumption  of  fuel  oiL  Resump- 
tion of  the  use  of  natural  gas,  however,  will  not  reduce  the  fuel- 
cost  factor  in  the  production  of  current  to  the  figures  shown 
during  the  summer  months  of  1917,  for  the  reason  that  the  heat- 
ing value  of  the  gas  now  available  is  lower  than  that  of  the  gas 
used  last  year.  This  is  assumed  from  statements  made  in  the 
record  by  applicant's  general  manager,  in  presenting  the  results 
of  a  test  of  the  gas  now  furnished  in  Oklahoma  City.  It  should 
be  stated  that  on  December  18,  1917,  the  Oklahoma  Gas  & 
Electric  Company  began  receiving  gas  from  what  is  known  as 
the  "Morrison  gas  field,"  which  was  reached  by  the  pipes  of  the 
Oklahoma  Natural  Gas  Company  on  that  date,  the  latter  cor- 
poration being  the  pipe  line  company  from  which  the  Oklahoma 
Gas  &  Electric  Company  secures  its  whole  supply  of  gas  for 
distribution.  This  supply  of  gas  presumably  includes  gas  from 
other  fields  as  well  as  that  now  being  received  from  the  Morrison 
field.  Applicant's  general  manager  testified  that  his  company 
had  made  one  test  of  the  gas  now  being  furnished,  such  test 
being  a  chemical  separation  of  the  various  ingredients  of  the 
gas  to  determine  the  relative  amount  of  each  contained.  He 
stated  that  no  previous  tests  had  been  made  by  his  company, 
but  that  it  was  his  understanding  from  tests  made  by  others, 
including  the  United  States  Bureau  of  Mines,  that  the  gas  here- 
tofore delivered  to  his  company  and  by  them  distributed,  con- 
tained approximately  960  British  thermal  units  per  cubic  foot. 
The  test  of  the  gas  now  received,  he  said,  while  not  conclusive, 
appeared  to  indicate  the  presence  of  754  British  thermal  units 
per  cubic  foot. 

H  this  deduction  should  stand  the  light  of  conclusive  tests, 

it  would  indicate  that  the  relative  loss  of  purchasing  power  of 

a  dollar  expended  for  fuel  in  1917  compared  with  1916  would 
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become  a  greater  loss  in  1918.  The  loss  in  1917  compared  with 
1916  has  been  charged  to  increased  cost  of  fuel  oil  per  barrel; 
the  loss  in  1918  compared  with  1917  will  continue,  even  when 
fuel  oil  is  not  used,  by  reason  of  the  depreciated  heating  value 
of  the  gas. 

Counsel  for  the  applicant,  in  his  statement,  suggests  that  the 
value  of  the  property  involved  is  approximately  $3,000,000,  and 
that  depreciation  usually  considered  as  allowable  should  be 
figured  at  5  per  cent.  The  book  value  of  the  plant  involved, 
according  to  report  filed  with  the  Corporation  Commission,  is 
$2,029,332.87 ;  the  assessed  value,  $1,880,000.  The  accumulat- 
ed depreciation  reserve  balance  on  the  books  of  the  company  as  of 
December  31,  1917,  was  $350,589.38,  leaving  a  condition  per 
cent,  value  January  1,  1918,  of  $1,678,742.49,  this  figure  not 
including  intangible  values.  While  counsel  for  the  applicant 
may  be  claiming  too  high  a  figure  for  depreciation  in  suggesting 
5  per  cent,  it  is  doubtful  whether  anyone  would  contend  for  a 
figure  lower  than  3J  per  cent  Applying  the  latter  figure,  the 
deduction  from  the  condition  per  cent  value  already  developed 
would  be  $58,756.00.  Deducting  this  amount  from  the  net 
earnings  of  $175,660.73,  we  have  a  net  income  of  $116,904.73, 
which  would  be  6.96  per  cent  on  the  condition  per  cent  value; 
5.73  per  cent  on  the  book  value,  and  6.22  per  cent  on  the  as- 
sessed value  above  set  forth. 

If  the  Commission  could,  consistent  with  its  judgment  as  to 
the  conditions  existing  at  the  present  time,  and  to  be  anticipated 
for  the  immediate  future,  assume  that  operation  under  the 
existing  rates  would  yield  a  return  substantially  equal  to  that 
here  indicated,  the  present  application  would  be  denied.  The 
conditions,  however,  are  apparent,  unquestionable,  and  unchal- 
lenged. Neither  the  record  in  this  case  nor  any  information  in 
the  possession  of  the  Commission  contradicts  the  showing  in  the 
application  herein  as  to  the  need  for  the  increase  asked.  The 
Commission  is  convinced  that  this  need  of  the  present  hour, 
instead  of  promising  to  disappear  with  the  eventualities  of  the 
next  few  montlis,  will  become  more  urgent  and  imperative. 

The  figures  above  considered  indicate  that  the  applicant  is 

not  immune  from  the  operation  of  the  economic  law   which 

governs  the  affairs  of  mankind  in  general,  and  of  the  American 
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people  and  of  the  people  of  Oklahoma  like  the  rest  The  man 
who  builds  a  house  at  this  time  finds  that  on  account  of  the  in- 
crease in  the  cost  of  materials  and  labor  its  cost  is  greater  than 
that  of  a  year  or  two  ago.  The  man  who  buys  groceries  and 
clothing  for  his  family  finds  it  necessary  to  pay  more  for  these 
commodities  than  has  been  his  necessity  heretofore.  It  happens 
that  the  man  or  corporation  which  is  buying  materials  and  labor 
for  the  manufacture  of  electric  current  is  in  the  same  position, 
and  it  seems  to  be  inevitable  that  while  present  conditions  con- 
tinue the  man  who  buys  electric  current  must  find  himself  con- 
fronted with  the  operation  of  the  same  law.  It  costs  more  to 
produce  the  commodity.  Therefore,  the  purchaser  of  the  com- 
modity must  pay  more. 

If  this  'Commission  is  to  measure  up  to  its  full  duty  in  rela- 
tion to  the  national  crisis,  it  must  take  this  condition  into  con- 
sideration. This  fact  is  apparent  from  the  following  corre- 
spondence betv  :en  the  Secretary  of  the  Treasury  and  the  Presi- 
dent of  the  United  States : 

February  15,  1918. 
Dear  Mr.  President : — 

I  beg  to  hand  you  herewith  several  memoranda  and  letters  re- 
lating to  street  railway  and  other  local  public  utilities  furnishing 
light,  heat,  and  power,  which  I  have  been  asked  to  bring  to  your 
attention  by  a  committee  representing  public  utility  interests. 

These  papers  indicate  the  existence  of  genuine  apprehension 
regarding  the  adequacy  under  present  conditions  of  the  services 
and  rates  of  local  public  utilities.  The  view  is  expressed  that 
increased  wage  and  the  high  cost  of  essential  materials  and  sup- 
plies have  affected  them  as  they  have  affected  everybody  else, 
and  that  united  effort  will  be  necessary  in  order  to  meet  alike  the 
public  requirements  for  service  and  the  corporate  financial  needs 
upon  which  that  service  depends. 

As  Secretary  of  the  Treasury  I  must  take  official  notice  of 
these  matters.  It  is  obvious  that  every  part  of  our  industrial  and 
economic  life  should  be  maintained  at  its  maximum  strength  in 
order  that  each  may  contribute  in  the  fullest  measure  to  the 
vigorous  prosecution  of  the  war.  Our  local  public  utilities  must 
not  be  permitted  to  become  weakened.  The  transportation  of 
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workers  to  and  from  our  vital  industries,  and  the  health  and 
comfort  of  our  citizens  in  their  homes,  are  dependent  upon  them, 
and  the  necessary  power  to  drive  many  of  our  war  industries  and 
many  other  industries  essential  to  the  war  is  produced  by  them. 
It  may  be  that  here  and  there,  because  of  the  prominence  given 
to  less  important  interests  immediately  at  hand,  state  and  local 
authorities  do  not  always  appreciate  the  close  connection  between 
the  soundness  and  efficiency  of  these  local  utilities  and  the  nation- 
al strength  and  vigor,  and  do  not  resort  with  sufficient  pi^mpt- 
ness  to  the  call  for  remedial  measures.  In  such  cases  I  am  con- 
fident that  all  such  state  and  local  authorities  will  respond 
promptly  to  the  national  needs  when  the  matter  is  fairly  and 
properly  brought  before  them. 

Our  public  service  utilities  are  closely  connected  wilh  and  are 
an  essential  part  of  our  preparations  for  a  successful  prosecution 
of  the  war,  and  the  unfavorable  tendencies  which  the  accom- 
panying papers  reveal  may  most  effectively  be  checked,  wherever 
they  may  be  found  to  exist,  and  the  needed  relief  obtained,  only 
by  prompt  action  on  the  part  of  the  respective  local  authorities. 

I  earnestly  hope  that  you  may  feel  justified  in  expressing  the 
conviction  that  the  vital  part  which  the  public  utilities  com- 
panies represent  in  the  life  and  war-making  energy  of  the  nation 
ought  to  receive  fair  and  just  recognition  by  state  and  local 
authorities. 

Cordially  yours, 

W.  G.  McAdoa 
The  President, 

The  White  House. 

President  Wilson's  reply: 

The  White  House, 
Washington,  February  19,  1918. 
My  dear  Mr.  Secretary : — 

I  have  examined  with  care  the  memoranda  and  letters  which 
you  transmitted  to  me  with  your  letter  of  the  15th.  I  fully 
share  the  view  you  express  regarding  the  importance  of  the  pub- 
lic service  utilities  as  a  part  of  our  national  equipment,  especially 
in  war  time.  It  is  essential  that  these  utilities  should  be  main- 
tained at  their  maximum  efficiency,  and  that  everything  reason- 
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ably  possible  should  be  done  with  that  end  in  view.  I  hope  that 
state  and  local  authorities,  where  they  have  not  already  done 
so,  will,  when  the  facts  are  properly  laid  before  them,  respond 
promptly  to  the  necessities  of  the  situation. 

I  shall  be  glad  to  have  you  communicate  with  the  local  au- 
thorities whenever  the  information  in  your  possession  suggests 
that  such  a  course  is  desirable  and  in  the  national  interest. 

Cordially  yours, 

Woodrow  Wilson. 
Honorable  Wm.  G.  McAdoo, 

Secretary  of  the  -Treasury. 

[1]  The  Commission  has  received  from  the  American  Com- 
mittee on  the  High  Cost  of  Living,  an  unofficial  body  operating 
in  New  York  in  an  effort  to  counteract  the  ascending  tendencies 
of  prices  in  general,  a  copy  of  a  letter  sent  February  25  to  the 
Secretary  of  the  Treasury,  deprecating  the  Secretary's  letter 
above  quoted,  and  suggesting  that  a  vigorous  policy  of  price  con- 
trol made  effective  at  the  outset  would  have  prevented  any  radi- 
cal increase  in  the  cost  of  living  and  have  avoided  the  necessity 
for  official  correspondence  such  as  above  quoted.  The  desire  of 
utilities  to  earn  dividends  on  fictitious  stock  or  false  values  is 
charged  with  responsibility  for  the  situation.  Be  that  as  it  may, 
the  conditions  presented  by  the  record  in  this  case  are  actual,  and 
the  fact  that  they  should  not  exist,  which  we  do  not  affirm  or 
deny,  is  no  justification  for  a  policy  failing  to  give  them  con- 
sideration. This  Commission  has  not  created  such  conditions. 
It  cannot  correct  them  by  the  dictum  of  a  moment,  and  it  cannot 
ignore  them.    It  must  deal  with  the  facts  as  it  finds  them. 

Since  the  close  of  the  hearing,  a  member  of  the  Board  of  City 
Commissioners  of  Oklahoma  City  has  submitted  certain  tele- 
grams purporting  to  show  lower  electric  rates  in  effect  in  certain 
other  cities  than  the  rates  now  in  effect  in  Oklahoma  City. 

[2]  In  justification  of  his  twelfth-hour  appearance  he  states 
that  he  had  no  information  that  the  case  was  being  heard,  not- 
withstanding official  notice  furnished  the  Board  of  which  he  i? 
a  member,  and  a  continuance  of  two  weeks  for  the  express  pui 
pose  of  permitting  anyone  in  an  official  or  unofficial  capacity  t(» 
file  protest  and  offer  evidence  in  connection  with  the  purported 
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advance  in  rates.  The  municipal  counselor,  the  city's  legal  rep- 
resentative, was  in  court  when  the  case  was  closed,  and  made  no 
request  for  further  continuance.  The  telegrams  offered  by  the 
Commissioner  furnish  no  evidence  as  to  the  cost  of  manufactur- 
ing current  in  Oklahoma  City  or  elsewhere,  which  must  be  the 
controlling  factor  in  the  case.  A  public  officer  charged  with  the 
responsibility  of  a  city  commissioner  would  scarcely  establish 
rates  on  a  basis  proved  untenable  by  facts  and  figures  before  him, 
merely  on  the  statement  that  such  rates  were  in  effect  in  a  half 
dozen  other  cities,  especially  when  public  officers  assuming  to 
represent  the  interests  of  their  public  had  failed  to  produce  any 
facts  or  figures  when  invited  and  given  opportunity  to  do  so. 

Testimony  of  the  chief  accountant  for  the  applicant  shows 
that  during  the  past  two  months  numerous  large  consumers  of 
electric  current  among  its  customers  paid  less  per  kw.  hr.  than 
the  cost  of  production.  The  Southland  Cotton  Oil  Company, 
between  November  26  and  December  26,  1917,  used  164,989 
kilowatts  for  which  it  paid  $1,624.28,  or  9.8  mills  per  kilowatt 
hour.  The  Southwestern  Cotton  Oil  Company,  between  Decem- 
ber 12  and  January  12  used  165,644  kilowatts  at  a  cost  of  $1,- 
697.73,  or  10  mills  per  kilowatt  hour.  The  Plansifter  Mill  & 
Elevator  Company,  between  December  13,  1917,  and  January 
14,  1918,  used  41,680  kilowatts  at  a  cost  of  $513.78,  or  12.2 
mills  per  kw.  hr.  The  average  cost  for  manufacturing  electric 
current  for  the  year  1917  was  2.03  cents.  It  is  clear  to  any  ob- 
server, however  superficial  his  knowledge  of  business,  that  the 
applicant  requires  only  an  increase  of  business  of  this  character 
in  relation  to  its  total  business  to  become  bankrupt,  and  a  rate 
schedule  permitting  service  under  such  conditions  at  such  rates 
is  an  economic  absurdity.  It  should  be  borne  in  mind  that  these 
figures,  on  the  rate  paid  by  these  consumers  per  kw.  hr.,  are  not 
contrasted  with  the  production  costs  for  the  months  in  which 
they  are  paid,  but  with  the  average  for  a  full  year,  and  a  sched- 
ule for  future  application  must  consider  not  only  the  relation  be- 
tween rate  of  cost  for  the  month  of  January,  but  the  probable 
relation  for  the  full  year. 

[3]  The  schedule  embodied  in  the  petition  of  the  applicant 
does  not  permit  the  sale  of  current  at  less  than  cost  to  any  class 
of  consumers.    As  stated  by  counsel  for  the  applicant  at  the  hear- 
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ing,  the  burden  of  increased  rates  will  rest  most  lightly  upon  the 
small  or  domestic  consumer,  the  ratio  of  increase  in  probabte 
monthly  bills,  compared  with  the  present  schedule,  being  grad- 
uated upward  in  proportion  to  increase  in  total  consumption.  If 
the  application  of  this  schedule  establishes  a  cost  for  electric 
current  prohibitive  for  certain  customers  now  availing  them- 
selves of  such  power,  the  Commission  can  suggest  no  escape  from 
tiiis  result.  Power  cannot  be  furnished  to  one  class  of  consumers 
at  less  than  cost  of  production,  with  the  idea  that  the  manufac- 
turer is  to  be  compensated  by  an  excessive  charge  for  current 
furnished  to  consumers  of  other  classes. 

Note. — ^Factors  to  be  considered  in  fixing  rates. 

Prior  irregular  rates  fixed  by  bargain  and  sale  between  a  shipper 
and  carrier  were  not  considered  as  standard  or  constant,  by  the  Cali- 
fornia Commission,  so  as  to  limit  the  carrier  in  fixing  regular  rates 
in  a  schedule  subsequently  filed  upon  its  coming  under  the  jurisdic- 
tion of  the  Commission ;  and  the  rates  fixed  therein,  appearing  fair 
and  reasonable,  were  approved.  Producers  Hay  Co.  v.  Anderson, 
Decision  No.  4916,  Case  No.  1141,  Dec.  1,  1917. 

In  Ee  Southern  P.  Co.  and  Ee  California  Transp.  Co.  (Cal.)  De- 
cision No.  5226,  Application  Nos.  3587,  3586,  March  25,  1918,  it 
was  held  that  a  common  carrier  was  entitled  to  charge  for  a  special 
service,  and  that  such  charge  should  be  made  against  the  parties  re- 
ceiving the  service.  The  applicants  were  authorized  to  establish 
a  minimum  charge  of  $2.50  for  freight  received  or  delivered  by  boats 
at  special  landings  along  the  Sacramento  river ;  a  minimum  charge 
of  25  cents  being  assessed  for  freight  received  and  delivered  at  regu- 
lar landings. 

All  rail  rates  fixed  upon  a  strictly  mileage  basis  are  not  comparable 
to  the  rates  of  boat  lines  on  inland  waters,  to  show  that  the  latter 
are  excessive,  where  the  trips  of  the  water  carriers  are  limited  by 
weather  conditions  and  a  difficult  route  is  traversed.  Producers 
Hay  Co.  v.  Anderson  (Cal.)  Decision  No.  4916,  Case  No.  1141, 
Dec.  1,  1917. 

A  city  operating  electric,  heating,  and  water  utilities  was  allowed 
to  increase  its  rates  for  these  services  approximately  25  per  cent, 
100  per  cent  and  75  per  cent,  respectively,  where  it  appeared  that 
such  increase  was  necessary  to  meet  the  operating  expense  estimated 
by  the  Commission  on  the  basis  of  the  average  operating  expense  of 
plants  of  like  utilities.  Ee  Sturgeon  Bay  Utility  Co.  (Wis.)  Dec. 
U,  1917. 

The  California  Commission  has  found  it  more  feasible  in  many 
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instances  to  fix  warehouse  rates  to  accord  with  established  practices 
and  charges  prevailing  in  adjacent  localities,  modified  by  local  con- 
ditions and  the  ability  and  willingness  of  patrons  to  pay  a  given 
rate  for  a  specified  service,  rather  than  to  base  rates  upon  the  value 
of  the  property  employed  in  the  business  because  of  numerous  ele- 
ments influencing  the  business  of  public  storage,  including  fluctua- 
tions as  to  kind  and  quantity  of  crops  grown  within  the  storage 
territory,  varying  marketing  conditions,  and  the  close  relationship 
between  storing  farm  and  orchard  products  and  the  business  of  grow- 
ing and  marketing,  on  the  one  hand,  or  buying  and  selling,  on  the 
other.  Ee  Farmers  Union  &  Mill.  Co.  Decision  No.  4492,  Applica- 
tion No.  2986,  July  31,  1917. 

A  rate  should  never  be  increased  above  the  maximum  limit  of  the 
reasonable  value  of  the  service  rendered.  Ee  Winifrede  E.  Co.  (W. 
Va.)  Case  No.  606,  Nov.  16,  1917. 

It  cannot  be  assumed  that  a  schedule  of  rates  should  not  be 
changed  merely  because  of  the  fact  that  it  has  been  in  eflEect  for  a 
considerable  period  of  time,  since  existing  conditions  may  make  ad- 
vances in  all  standing  rates  a  necessity.  Ee  Petaluma  &  S.  B.  B. 
Co.  (Cal.)  Decision  No.  4743,  Application  No.  20:6,  Oct.  11,  1917. 

In  St.  Joseph  Gas  Co.  v.  Barker  (19i6)  243  Fed.  206,  it  was  said 
that  the  contract  price  fixed  by  the  parties  was  prima  facie  evidence 
of  the  reasonableness  of  the  rates  thereby  established. 

In  Be  Monroeville  Home  Teleph.  Co.  No.  3455,  March  15,  1918, 
the  Indiana  Commission  said:  "It  is  apparent  generally  that  it 
would  be  as  unfair  to  the  public  to  use  1918  war  prices  as  a  basis 
for  permanent  rate  making  as  it  would  be  to  the  utility  to  use  the 
low  prices  prevailing  before  the  war.'* 

In  La  Jimta  v.  Otero  County  Gas  Co.  Case  No.  145,  Decision  No. 
148,  Dec.  20, 1917,  the  Colorado  Commission  said:  '"While  the  Com- 
mission unquestionably  has  the  authority  to  modify  or  change  a  rate 
schedule  provided  for  in  a  franchise  agreement  between  a  municipal- 
ity and  a  public  utility  after  hearing  and  investigation,  it  will  give 
serious  consideration  to  the  terms  of  the  franchise  contract  before 
exercising  the  police  power  of  the  state.'' 

In  Be  Logansport  Heat  &  P.  Co.  No.  3143,  Sept.  11,  1917,  the 
Indiana  Commission  said  that,  while  a  utility  had  no  longer  any 
claim  on  any  provisions  of  a  local  franchise  that  it  had  surrendered 
for  an  indeterminate  permit,  nevertheless,  the  allowance  as  made  by 
the  city  at  the  time  of  granting  the  franchise  would  have  certain 
weight. 

In  Addison  Gas  &  P.  Co.  Case  No.  6281,  Feb.  28,  1918,  Irvine, 
Commissioner  of  the  New  York  Commission,  Second  District,  said 
that  the  Commission  could  not  recognize  the  power  of  a  producing 
and  distributing  company  to  fix  rates  charged  to  consumers  of  the 
P.U.R.1918D. 
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distributing  company  by  means  of  a  contract  for  payment  to  the 
producing  company  of  a  percentage  of  the  rate  charged  by  the  dis- 
tributing company. 


PBNNSYIiVANIA  SUPKBME  COURT. 

ST.  CLAIE  BOROUGH 

V. 

TAMAQUA   &   POTTSVILLE   ELECTRIC   RAILWAY    COM- 

PANY  et  al. 

(—  Pa.  — ,  103  Atl.  287.) 

Boies  "^  Jurisdiction  of  court, 

A  Pennsylvania  court  of  equity  will  not  entertain  a  bill  to  restrain 
A  street  railway  ccmpany  from  running  cars  ov«r  a  certain  designated 
route,  or  to  prohibit  it  frcHn  charging  more  than  a  5-cait  fare  thereon, 
until  the  question  as  to  the  reasonableness  of  the  rate  has  first  been 
determined  by  the  Commission. 

[January  7,  1918.] 

AppBix  from  a  decree  of  the  Court  of  Common  Pleas,  Schuyl- 
kill county,  dismissing  a  bill  in  equity  by  the  Borou^  of  St. 
Clair  to  restrain  the  Tamaqua  &  Pottsville  Electric  Railway  Com- 
pany and  others  from. running  cars  over  a  certain  designated 
route,  or  to  prohibit  a  charging  of  more  than  a  5-cent  fare  there- 
on; affirmed. 

Argued  before  Brown,  Ch.  J.,  and  Potter,  Stewart,  Mosch- 
zisker,  Frazer,  and  Walling,  J  J. 

Appearances:  William  Wilhelm  and  J.  Milton  Boone,  both 
of  Pottsville,  for  appellant ;  Otto  E.  Farquhar,  of  Pottsville,  F. 
C.  ISTewbourg,  Jr.,  and  Byron  A.  Milner,  both  of  Philadelphia, 
M.  M.  Burke,  of  Shenandoah,  and  Joseph  De  F.  Junkin,  of 
Philadelphia,  for  appellees. 

Moschzisker,  J.,  delivered  the  opinion  of  the  court: 
The  borough  of  St  Clair  filed  a  bill  in  equity  against  the  Ta- 
maqua &  Pottsville  Electric  Railway  Company,  the  Pottsville 
&  St  Clair  Electric  Railway  Company,  the  Pottsville  Union 
Traction  Company,  and  the  Eastern  Pennsylvania  Railways  Com- 
pany, praying  that  they  either  be  restrained  from  running  their 
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cars  over  a  certain  designated  route  or  prohibited  from  charging 
more  than  a  5-cent  fare  thereon.  September  18,  1917,  the  court 
below  preliminarily  enjoined  the  operation  of  the  cars;  but,  on 
September  25,  1917,  the  following  decree  was  entered:  "The 
court  being  of  opinion  that  it  has  no  jurisdiction,  and,  therefore, 
cannot  maintain  this  injunction,  under  Bellevue  v.  Ohio  Valley 
Water  Co.  245  Pa.  114,  91  Atl.  236,  it  is  hereby  ordered  that  the 
injunction  be  dissolved." 

October  6,  1917,  an  additional  decree  was  filed  as  follows: 
"Counsel  for  the  plaintiff  .  .  .  having  asked  the  court  to 
dispose  of  the  .  .  .  prayer  for  the  granting  of  a  preliminary 
injunction  relative  to  the  5-cent  fare  in  which  the  court  is  asked 
to  grant  an  injunction  to  restrain  the  defendant  company  from 
charging  a  6-cent  fare,  ...  we  decline  to  grant  any  in- 
junction, for  the  reasons  heretofore  given,  ...  to  wit,  that 
we  have  no  jurisdiction  in  the  case,  under  the  decision  heretofore 
cited." 

Plaintiff  has  appealed,  and  these  two  decrees  are  assigned  as 
error. 

It  appears,  inter  alia,  that  in  1894  the  Tamaqua  &  Pottsville 
Company  was  granted  a  municipal  franchise  to  lay  tracks  in  the 
plaintiff  borough ;  that  in  1906  another  ordinance  was  approved, 
conferring  the  privilege  of  making  certain  extensions,  wherein  it 
was  stipulated  that  not  more  than  a  5-cent  fare  should  be  charged ; 
that  later  the  rights  possessed  by  the  first-named  corporation 
passed  to  the  other  defendants,  and  the  street  railway  in  question 
is  now  operated  by  the  Eastern  Pennsylvania  Railways  Com- 
pany. 

Plaintiff  contends  that  the  ordinance  of  1906  is  binding  upon 
the  defendant  companies,  and  therefore  the  latter  have  no  legal 
right  to  raise  their  fares  from  5  to  6  cents,  while  the  defendants 
contend  that  they  never  built  extensions  granted  by  this  ordi- 
nance, and  for  that  reason  it  has  no  binding  effect;  further,  that . 
they  have  complied  in  all  respects  with  the  requirements  of  the 
Public  Service  Company  Law  of  July  26,  1913  (P.  L.  1374), 
and  are  entitled  to  charge  the  increased  rate ;  but  the  court  below 
did  not  decide  any  of  these  contentions,  holding,  as  stated  in  the 
above-quoted  decrees,  that  it  had  no  jurisdiction,  and  citing  the 
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decision  of  this  court  in  Bellevue  v.  Ohio  Valley  Water  Co. 
supra. 

In  the  Bellevue  Case,  we  decided  two  points  of  law:  (1) 
That  'liereafter,  so  long  as  the  Act  of  1913  [supra]  remains  in 
force,  the  question  of  the  reasonableness  of  rates  established  by 
public  service  corporations  must  in  the  first  instance  be  submitted 
to  the  Public  Service  Commission,  when  challenged"  (245  Pa. 
116),  and  we  there  said:  "This  is  now  the  declared  statttory 
policy  of  the  law,  and  it  is  binding,  not  only  upon  the  interested 
parties,  but  upon  the  courts  as  well"  (245  Pa.  116).  (2) 
Where  contracts  fixing  a  rate  "unlimited"  in  time  have  hereto- 
fore been  entered  into  by  public  service  companies,  the  state  has 
the  right,  through  the  Public  Service  Commission,  notwithstand- 
ing the  contract,  to  inquire  into  and  adjust  the  rate  to  a  reason- 
able basis ;  and,  in  this  connection,  we  said :  "We  did  decide  in 
[Turtle  Creek  v.  Pennsylvania  Water  Co.  243  Pa.  415,  90  Atl. 
199]  that  a  contract  of  this  kind,  unlimited  by  its  terms,  and 
hence  indeterminate  as  to  time,  could  not  be  enforced  indefinite- 
ly, and  must  give  way  to  the  general  policy  of  the  law  under 
which  the  legislature  created  a  special  tribimal  to  pass  upon  and 
determine  questions  relating  to  the  reasonableness  of  rates 
charged  by  the  public  service  corporations."  See  also  Mt.  Union 
V.  Mt.  Union  Water  Co.  256  Pa.  516,  520,  P.U.R.1917E,  933, 
100  Atl.  968. 

As  before  stated,  the  court  below  did  not  attempt  to  adjudge 
as  to  the  binding  force  of  the  alleged  contract  here  in  question, 
^.  e,,  the  ordinance  of  1906,  but  evidently  based  its  decision  upon 
our  ruling  in  the  Bellevue  Case,  to  the  effect  that  questions  of 
rates  to  be  charged  by  public  service  corporations  must  be  passed 
upon  in  the  first  instance  by  the  Public  Service  Commission, 
before  any  aspect  of  the  matter  involved  can  be  brought  before 
the  courts  for  determination;  and  in  this  we  see  no  error. 

The  Act  of  1913,  supra,  does  not  deprive  the  courts  of  any  ulti- 
mate power  theretofore  vested  in  them  under  the  laws  of  the 
commonwealth;  it  requires  merely  that  when  a  rate  is  to  be  or 
has  been  increased  by  a  public  service  corporation,  all  complaints 
concerning  the  change  shall  be  first  submitted  to  and  passed  upon 
by  the  Public  Service  Commission.  In  turn,  the  decision  of  the 
Commission  is  subject  to  review,  and  the  courts  are  vested  with 
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the  right  and  fixed  with  the  duty  of  passing  upon  the  record 
brought  up  on  appeal  (Mt  Union  v.  Mt.  Union  Water  Co.  256 
Pa.  516,  518,  P,U.E.1917E,  933,  100  Atl.  968),  "which  record 
shall  include  the  testimony  taken  therein,  the  findings  of  fact,  if 
any,  of  the  Commission  based  upon  such  testimony,  a  copy  of 
all  orders  made  by  the  Commission  in  said  proceedings,  and  a 
copy  of  the  opinion,  if  any,  filed  by  the  Commission"  (art.  6, 
§  18).  In  cases  where  the  parties  theretofore  had  a  right  of 
trial  by  jury,  it  is  still  preserved  to  them  (art.  6,  §  29,  as  amended 
by  Act  June  3,  1915  [P.  L.  779,  782] ;  New  Brighton  v.  New 
Brighton  Water  Co.  247  Pa.  232,  241,  93  Atl.  327;  West  Vir- 
ginia Pulp  &  Paper  Co,  v.  Public  Service  Commission,  61  Pa. 
Super.  Ct  655,  569) ;  and  in  all  instances  it  is  made  the  duty 
of  the  reviewing  court,  if  it  shall  find  from  the  record  ^^that  the 
order  appealed  from  is  unreasonable  or  based  upon  incompetent 
evidence  materially  affecting  the  determination  or  order  of  the 
Commission,  or  is  otherwise  not  in  conformity  with  law,"  to 
"enter  a  final  decree  reversing  the  order  of  the  Commission,  or, 
in  its  discretion,  it  may  remand  the  record  to  the  Commission, 
with  directions  to  reconsider  the  matter  and  make  such  order  as 
shall  be  reasonable  and  in  conformity  with  law^'  (art.  6,  §  24). 
The  fact  that  no  complaint  is  made  to  the  Commission,  when  a 
change  of  rate  is  filed  with  that  body,  does  not  prevent  any  person 
affected  thereby  from  subsequently  entering  one  (art.  5,  §  4). 
Baltimore  &  O.  R.  Co.  v.  Public  Service  Commission,  66  Pa. 
Super.  Ct.  403,  406.  The  Commission  is  armed  with  ample  fa- 
cilities for  making  investigations,  and  the  provisions  of  the  stat- 
ute afford  it  full  means  of  enforcing  its  orders  when  entered; 
moreover,  in  change  of  rate  eases,  pending  hearing,  the  Commis- 
sion is  expressly  empowered  to  require  the  public  service  company 
involved  to  "furnish  to  its  .  .  .  patrons  a  certificate 
.  .  .  of  payments  made  by  them  in  excess  of  the  prior  estab- 
lished rate"  (art.  5,  §  4),  and  subsequently,  if  an  increase  is 
denied,  to  make  an  order  for  reparation  (art.  5,  §  5). 

The  plaintiff  borough  in  the  present  case  may  file  its  complaint 
and  have  it  passed  upon  by  the  Public  Service  Commission,  whose 
duty  will  be,  not  only  to  decide  as  to  the  reasonableness  of  the 
rate,  but  also  to  find  all  material  facts  in  connection  with  the  in- 
creasa     Baltimore  &  O.  R.  Co.  v.  Public  Service  Commission, 
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66  Pa.  Super.  Ct.  413,  supra.  Should  the  Commission  decide 
that  the  change  of  fare  is  unreasonable,  then,  so  far  as  the  borough 
is  concerned,  that  will  be  the  end  of  the  matter ;  but,  on  the  other 
hand,  should  that  tribunal  permit  the  increase,  then,  on  appeal, 
the  borough  can  raise  all  questions  properly  involved  in  which  it 
has  an  interest,  and  have  them  passed  upon  by  the  courts. 

Since  the  Public  Service  Company  Law  has  been  upon  our 
hooks,  we  have  consistently  adhered  to  the  rule  that  matters  with- 
in the  jurisdiction  of  the  Commission  must  first  be  determined  by 
it,  in  every  instance,  before  the  courts  will  adjudge  any  phase  of 
the  controversy  (Bethlehem  City  Water  Co.  v.  Bethlehem,  253 
Pa.  333,  337,  338,  98  Atl.  646 ;  New  Brighton  v.  New  Brighton 
Water  Co.  247  Pa.  232,  240-242,  93  Atl.  327) ;  and  it  is  plain 
that  orderly  procedure  requires  an  adherence  to  this  practice, 
otherwise  different  phases  of  the  same  case  might  be  pending  be- 
fore the  Commission  and  the  courts  at  one  time,  which  would 
cause  endless  confusion.  Under  the  established  system,  the 
Commission,  in  the  first  instance,  passes  upon  all  changes  of  rates 
made  by  public  service  corporations,  subject  to  a  proper  and  well- 
regulated  review  by  the  courts,  where  and  when  all  questions  of 
law  may  be  raised  and  determined ;  and  "this  is  so  not  because 
the  courts  have  any  desire  to  avoid  the  performance  of  duties  cast 
upon  them  by  the  law,  but  because  the  people,  speaking  through 
the  legislature,  have  declared  that  these  duties  shall  be  performed 
by  a  special  tribimal  created  for  the  purpose.  The  disposition 
everywhere  is  to  commit  questions  relating  to  the  regulation  and 
to  the  rates  of  public  service  corporations,  to  the  supervisory  pow- 
ers of  special  tribunals,  and,  concededly,  matters  of  this  char- 
acter are  within  the  domain  of  l^islative  action."  Bellevue  v. 
Ohio  Valley  Water  Co.  245  Pa.  118,  91  Atl.  237,  supra.  See 
also  York  Water  Co.  v.  York,  250  Pa.  115,  118,  95  Atl.  396. 

The  assignments  of  error  are  overruled,  and  the  orders  ap- 
pealed from  are  aflSrmed. 
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WISCONSIN   RAILROAD   COMMISSION. 

EE  BIG  FALLS  POWEE  COMPANY. 
[WP-81.] 

Valuation  —  Water  powers  —  Development  of  —  Policy. 

1.  The  greatest  possible  economical  development  of  the  water  pow- 
ers is  desirable  from  both  a  social  and  industrial  point  of  view;  and 
liberal  allowances  for  the  value  of  undeveloped  water  power  should  be 
made  in  order  to  encourage  development. 

Valuation  —  Water  powers  —  Policy  of  former  and  existing  laws, 

2.  The  former  Wisconsin  Water  Power  Law  appropriated  the  en- 
tire value  of  the  water  power  to  the  state  wiUiout  compensation,  and 
resulted  in  failure  to  develop  through  private  enterprise;  but  the  exist- 
ing law  was  passed  upon  the  assumption  that  the  owners  of  the  water 
power  should  not  be  deprived  either  of  the  right  to  a  reasonable  return 
of  the  value  thereof,  or  of  ownership  without  compensatioiL 

Valuation '^  Water  powers  -^.Saving  over  steam. 

3.  The  net  annual  saving  of  a  hydraulic  power  plant  over  the  cost 
of  producing  the  same  amount  of  power  by  steam  is  not  in  and  of  itself 
the  measure  of  the  value  of  undeveloped  water  power,  although  evidence 
of  such  saving  should  be  given  careful  consideration  in  determining  the 
value. 

Valuation  -~  Dam  site  and  flousige  rights  -*  Original  cost  —  Present 
value, 

4.  The  cost  of  individual  pieces  of  land  where  acquired  for  a  dsun 
site,  with  complete  flowage  rights,  is  not  the  measure  of  their  present 
value  as  an  undeveloped  water  power,  since  the  state  has  not  deprived 
the  owner  of  the  property  of  the  rewards  for  such  foresight  or  bu8ines» 
sagacity. 

[April  17,  1918.] 

Application  for  a  permit  to  construct,  operate,  and  maintain 
a  dam  in  the  Flambeau  river  on  section  36,  township  36,  north 
of  range  5  west,  Rusk  county ;  valuation  of  dam  site  and  flowage 
rights  fixed  at  $680,000, 

By  the  Commission:  It  is  proposed  to  develop  this  water 
power  by  the  construction  of  a  concrete  dam  with  a  spillway  sec- 
tion 300  feet  long,  68  feet  high,  and  45  feet  wide,  the  gate  section 
to  be  175  feet  wide  and  the  power  house  and  head  gate  section  to 
be  140  feet  in  width,  the  earth  fill  at  each  end  to  have  a  total 
length  of  1,800  feet,  provision  being  made  for  a  concrete  core 
wall.    A  68-foot  head  is  to  be  secured.    This  is  for  the  purpose 
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of  producing  hydraulic  electric  energy  to  be  transmitted,  de- 
livered, and  furnished  for  heat,  light,  water  power,  for  street  or 
interorban  electric  service  to  or  for  the  public,  the  same  to  be 
generated,  distributed,  and  sold  by  the  petitioners,  a  public  serv- 
ice corporation*  The  petition  states  that  it  is  proposed  to  con- 
struct the  dam  with  a  plant  capacity  of  20,000  brake  horse  power, 
three  units  producing  approximately  15,000  horse  power  to  be 
installed  upon  the  completion  of  the  dam. 

Petitioner  has  filed  with  its  application  proposals  required  by 
chapter  31  of  the  Wisconsin  Statutes,  and  particulai-ly  §  31.09 
thereof,  A  description  of  the  property  constituting  the  dam  site 
and  the  lands  which  it  is  necessary  to  flow  is  found  in  the  appli- 
cation. The  petition  alleges  that  the  title  of  practically  all  of 
this  property  is  now  in  L.  E.  Myers,  Martin  J.  Insull,  and  H.  L. 
Stuart,  as  syndicate  managers,  and  that  the  petitioner  proposes 
to  purchase  the  same  from  said  managers  for  the  sum  of  $2,500,- 
000,  The  maximum  height  at  which  it  is  proposed  to  maintain 
the  level  of  the  head  water  is  1,246.00  feet.  Bench  marks  will 
hereinafter  be  set  by  the  Eailroad  Commission,  and  said  maxi- 
mum level  will  be  fixed  in  relation  thereto. 

Due  notice  has  been  given  of  said  application  in  accordance 
with  law  and  hearings  held  thereon.  The  evidence  establishes 
that  the  construction,  operation,  and  maintenance  of  the  pro- 
posed dam  will  not  materially  obstruct  existing  navigation,  or 
violate  other  public  rights,  and  will  not  endanger  life,  health,  oi 
property.  The  principal  questio&s  involved  relate  to  the  valu* 
ation  required  to  be  made  by  the  Eailroad  Commission  in  pur- 
suance of  §  31.09  and  §  31.10  of  chapter  31  of  the  Laws  of  Wis- 
consin. 

The  property  included  in  the  dam  site  and  within  the  flowage 
area  is  that  property  referred  to  in  the  petition  herein  and  out- 
lined in  exhibit  A  attached  to  that  petition.  All  of  the  land 
owned  in  fee  will,  of  course,  be  transferred  to  the  petitioning 
company,  and  all  of  the  flowage  rights  and  other  lands  involved 
hereui  are  now  being  held  by  certain  trustees  to  be  transferred  to 
ilie  petitioner.  The  field  to  be  served  is  that  now  being  served 
by  the  Ironwood  &  Bessemer  Railway  &  Light  Company  and  the 
Ashland  Light,  Power,  &  Street  Eailway  Company  and  affiliated 
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companies,  all  of  which  companies  are  controlled  by  the  same  in- 
terests controlling  the  petitioning  company. 

At  the  first  hearing  the  company  submitted  data  on  valuation 
based  on  estimated  savings  of  water  power  without  steam  auxil- 
iary as  compared  with  steam  generation,  one  estimate  being  based 
on  a  coal  price  of  $5  and  the  other  on  a  coal  price  of  $4,  the 
estimated  annual  saving  in  one  case  being  $285,633.84  and 
in  the  other  $205,133.34;  and  these  were  capitalized  for  the 
purpose  of  getting  at  the  value  of  the  water  power  on  6  per  cent 
and  8  per  cent  bases,  the  result  in  one  case  being  $4,760,550  and 
in  the  other  $3,418,888;  and  on  an  8  per  cent  basis  in  the  one 
case  $3,570,400  and  in  the  other  $2,564,166. 

[1]  In  a  memorandum  submitted  by  Messrs.  Hagenah  & 
Erickson,  estimated  annual  savings  were  arrived  at  varying  from 
$89,203  to  $369,003,  which,  capitalized  at  various  suggested 
rates  of  interest  gave,  it  was  claimed,  a  value  of  from  $1,114,000 
to  $4,348,000  for  the  raw  water.  In  this  connection  the  petition- 
er strongly  urged  upon  us  the  necessity  for  the  development  of 
water  power  and  the  fact  that  in  the  long  run  such  development 
led  to  lower  power  rates  for  long-hour  users  than  can  be  had 
through  any  other  source,  and  conserved  the  natural  resources 
and  promoted  industrial  development.  Undoubtedly  the  great- 
est possible  economic  development  of  the  water  powers  is  desir- 
able from  both  a  social  and  industrial  point  of  view.  The  de- 
velopment demands  a  relatively  large  initial  investment  and 
hence  relatively  heavy  fixed  charges.  Undoubtedly  liberal  allow- 
ances for  the  value  of  the  undeveloped  water  power  should  be 
allowed  and  development  should  be  encouraged.  The  failure  to 
develop  those  water  powers  which  can  be  developed  with  a  net 
saving  in  cost  to  the  consumers  and  a  large  saving  in  coal  con- 
sumption does  not  tend  to  conservation  of  the  country's  resources. 

[2]  These  considerations  are  back  of  the  passage  of  the  pres- 
ent law.  The  former  law  appropriated  the  entire  value  of  the 
water  power  to  the  state  without  compensation,  and  naturally 
resulted  in  failure  to  develop  through  private  enterprise.  The 
present  law,  on  the  other  hand,  is  passed  upon  the  assumption 
that  the  owners  of  the  water  power  should  not  be  deprived  either 
of  the  right  to  a  reasonable  return  on  the  value  thereof,  or  be 

eventually  deprived  of  ownership  without  compensation.     The 
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law,  however,  recognizes  that  in  time  it  may  become  the  public 
policy  of  this  state  to  own  the  water  powers ;  and  with  that  end 
in  view,  it  has  provided  that  in  such  cases  as  the  present,  the 
state  shall  be  able  to  acquire  such  water  powers  not  without  com- 
pensation, but  without  paying  an  additional  compensation 
through  increase  in  value  of  the  water  power  itself,  which  may 
take  place  in  the  interim.  The  present  law  is  intended  to  secure 
to  owners  of  the  water  power  the  full  present  value  of  such  water 
powers  in  their  undeveloped  state,  and  it  should  be  interpreted 
as  it  has  been  in  the  past  with  the  objects  in  view  which  the  legis- 
lature itself  had  in  view  when  the  law  was  enacted, 

[3]  The  law  appears  to  be  clear.  It  provides  that  the  Com- 
mission shall  find  the  present  value  of  the  undeveloped  water 
power;  that  is,  the  flowage  rights,  the  dam  site,  and  thp  appurte- 
nant water  power  are  to  be  valued  in  their  undeveloped  state. 
As  pointed  out  in  the  case  of  Ee  Wisconsin-Minnesota  Light 
&  P.  Co,  17  Wis.  R.  C.  828,  the  value  of  the  water  power 
does  not  consist  of  the  mere  value  of  the  isolated  parcels 
of  land  to  whidb  the  raw  water  power  is  appurtenant,  but 
it  consists  of  all  of  these  pieces  of  land  taken  as  a  whole 
in  connection  with  their  use  for  the  development  of  hydraulic 
energy.  Petitioner's  calculations  are  based  on  the  assumption 
that  any  excess  of  earnings  which  may  come  through  economic 
and  efficient  development  of  the  undeveloped  water  power  cap- 
italized on  a  fairly  low  interest  basis  gives  the  value  of  the  un- 
developed water  power.  To  put  the  matter  in  other  words :  the 
petitioner  asks  the  Commission  to  place  a  value  on  the  unde- 
veloped water  power  in  its  present  undeveloped  state  which  they 
feel  they  would  be  entitled  to  place  upon  such  water  power  in  its 
developed  state  long  after  the  development  has  taken  place  and 
the  success  of  the  enterprise  is  assured.  From  the  standpoint  of 
the  utility,  where  there  is  no  annual  saving  after  considering  in? 
vestment,  interest,  and  depreciation  in  generating  electricity  by 
hydraulic  plant  over  the  generation  by  steam  plant,  there  is  no 
value  in  the  mere  water  power  itself,  but  it  does  not  follow  that 
if  there  is  a  net  annual  saving  this  net  annual  saving  in  and  of 
itself  is  the  measure  of  the  value  of  the  undeveloped  water  power. 
Aside  from  the  fact  that,  if  this  principle  were  carried  out  and 

all  possible  savings  were  to  be  capitalized  for  the  benefit  of  the 
P.U.R.1918D. 
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utility,  no  benefit  from  the  water  power  would  accrue  to  the  pub- 
lic, wc  think  that  it  is  directly  contrary  to  the  express  provision 
of  the  law.  The  law  provides  that  the  Commission  "prior  to  the 
time  the  permit  is  granted"  shall  value  the  dam  site.  The  law 
clearly  provides,  therefore,  that  it  is  the  value  of  the  property 
in  its  present  condition  that  is  to  be  arrived  at,  not  the  ultimate 
possible  value  twenty  or  thirty  years  from  the  present  time. 

This  does  not  mean,  however,  that  the  studies  which  have  been 
submitted  and  the  evidence  as  to  savings  compared  to  steam  plant 
generation  has  not  legitimate  evidential  value  of  considerable 
weight;  for,  in  our  opinion,  well-founded  estimates  are  to  be 
given  careful  consideration,  not,  however,  for  the  purpose  of 
capitalizing  all  possible  excess  earnings  over  a  comparative  steam 
plant,  but  for  the  purpose  of  throwing  some  light  upon  the  actual 
value  of  the  undeveloped  water  power  in  its  present  state.  As 
said  in  Re  Wisconsin-Minnesota  Light  &  P.  Co.  Case,  17  Wis. 
E.  C.  836 :  "This  Conmaission  must  try  to  find  as  near  as  may 
be  what  would  be  the  market  price  did  full  competitive  condi- 
tions apply.  Some  help  can  be  got  from  sales,  though  the  circum- 
stances surrounding  each  sale  must  be  fully  understood.  They 
are,  however,  few  and  scattered.  •  .  .  All  of  the  circum- 
stances heretofore  referred  to  must  be' given  careful  attention. 
The  cost  of  development  is  particularly  important,  as  are  also  the 
possible  revenues  to  be  secured  after  development  takes  place. 
On  the  other  hand,  we  must  not  commit  the  mistake  of  capitaliz- 
ing the  results  of  enterprise,  or  fixing  a  future  instead  of  present 
valuation,  for  it  is  the  present  undeveloped  power  that  is  to  be 
valued ;  nor  is  the  permit  or  franchise  issued  by  this  Commission 
to  be  given  any  value.  Earnings  and  cost  of  development,  etc., 
should  be  considered  as  they  tend  to  throw  some  light  on  what 
would  be  the  market  value  or  price  of  the  power  site  were  full 
competitive  conditions  in  effect." 

[4]  The  petitioner,  as  in  the  case  of  most  applications,  has 

exercised  foresight  in  acquiring  a  valuable  water  power  at  a  sura 

undoubtedly  considerably  less  than  its  present  value.    The  state 

has  not  deprived  the  owner  of  property  of  the  rewards  for  such 

foresight  or  business  sagacity.     What  the  individual  pieces  of 

land  may  have  been  picked  up  at  in  times  gone  by  and  before 

they  became,  when  assembled  together,  a  dam  site  with  complete 
P.U.R.1918D. 
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flowage  rights,  is  not  determinative  of  their  present  value  as  an 
undeveloped  water  power. 

The  engineers  have  differed  widely  as  to  estimated  possible 
future  savings  through  the  use  of  energy  developed  at  the  pro- 
posed plant  as  compared  with  the  cost  for  all  the  energy  when 
developed  by  steam.  These  results  depend  upon  factors  used. 
There  are  differences  in  opinion,  first,  as  to  the  amount  of  energy 
which  can  be  secured  under  normal  conditions ;  second,  as  to  the 
question  of  future  prices  of  coal  though  as  to  this  the  engineers 
have  all  used  different  possible  prices ;  third,  on  questions  as  to 
capacity  of  the  necessary  auxiliary  steam  plant;  also  as  to  de- 
mand and  load  factors,  etc.  Any  change  in  any  one  of  these 
elements  mo4ifies  the  final  result  Messrs.  Hagenagh  &  Erick- 
son  have  assumed,  after  a  study  of  conditions,  that  the  annual 
output  for  the  steam  auxiliary  would  be  10,000,000  kw.  hr.  and 
48,000,000  kw.  hr.  for  hydraulic  electric  plant.  The  engineers 
for  the  Commission  have  concluded  Jthat  they  would  not  be  justi- 
fied in  using  a  larger  figure  than  43,000,000  kw.  hr.  for  the 
hydraulic  electric  output  and  have  assumed  18,000,000  kw.  hr. 
for  the  steam  auxiliary.  They  report  that  the  maximum  esti- 
mated annual  savings  will  not,  they  believe,  exceed  $40,411. 

All  of  these  reports  have  been  given  full  consideration  and  the 
testimony  examined  from  all  the  different  angles.  More  recent 
sales  of  water  power  have  been  taken  under  consideration  and 
the  circumstances  surrounding  these  sales  and  also  the  possibility 
that  the  sales  perhaps  do  not  represent  the  full  value  which  should 
be  allocated  to  undeveloped  water  power. 

After  giving  the  evidence  and  testimony  full  consideration,  we 
hereby  value  applicant's  dam  site  and  all  flowage  rights  and  other 
property  necessary  for  the  purposes  set  forth  in  the  application 
for  the  permit,  whether  such  dam  site,  flowage  rights,  and  other 
property  are  owned  by  the  applicant  or  not,  covering  hereby  that 
property  and  that  property  only  directed  to  be  valued  by  sub- 
section (1),  §  31.09,  of  the  Statutes,  at  the  sum  of  $680,000. 

Dated  at  Madison,  Wisconsin,  this  17th  day  of  April,  1918. 

Railroad   Commission   of  Wisconsin,   by   Carl   D.    Jackson, 
Henry  R.  Trumbower  and  John  S.  Allen,  Commissioners. 
P.U.R.1918D. 
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-       HiLINOIS  PUBLIC  UTILITIES  COMMISSION. 

EE  PUBLIC  SERVICE  COMPANY  OF  NORTHERIT 
ILLINOIS. 

[No.  7253.] 

Return '^  Necessity  for  rate  increase -^  Broof  of -^  PresttmpHons, 

1.  The  necessity  for  a  rate  increase  is  not  shown  by  mere  proof  of 
large  Increases  in  operating  expenses  due  to  advance  in  the  cost  of 
labor  and  materials,  on  the  theory  that  existing  rates  must  be  deemed 
to  have  been  reasonable  at  the  time  fixed,  because  authorized  by  a  Com- 
mission, where  the  Conmiission  acted  without  a  complete  investigation 
and  analysis  of  the  facts,  and  entered  its  order  as  a  result  of  stipula- 
tions between  the  parties  who  are  not  the  same  as  those  to  the  later 
proceeding. 

Return  —  Necessity  for  rate  incre^Mse  —  Effect  of  war  as  to  proof. 

2.  A  public  utility  cannot,  even  in  war  time,  rest  its  claim  to  a  rate 
increase  on  bare  proof  of  abnormally  high  prices  of  labor  «ind  materials, 
since  this  would  not  necessarily  show  that  increases  in  rates  were  justi- 
fied, and  the  Commission  can  act  only  on  evidence  contained  in  the 
records. 

Rates  —  Qas  —  Reduction  in  calorific  val%te  as  increase  in  charge  for 
—  Service  —  Proof. 

3.  Reduction  in  the  heat  units  of  gas  is  not  justified  upon  mere 
proof  that  the  prices  of  labor  and  materials  have  greatly  increased  on 
account  of  abnormal  war  conditions,  since  the  granting  of  this  relief 
would  amount  to  an  increase  of  rates  which  can  be  authorized  only  upon 
proof  of  facts  concerning  the  property  of  the  utility,  its  revenues,  ex- 
penses, and  other  operations  necessary  to  indicate  its  reasonable  re* 
quirements. 

Service -^Oas^  Changes  in  standards -^  Burden   of  ejcpense  of  ad' 
justing  appliances. 

4.  The  expense  of  adjusting  gas  appliances  to  conform  to  a  change 
in  the  calorific  value  of  the  gas,  or  the  substitution  of  a  heating  for  a 
lighting  standard,  should  be  borne  by  the  c<unpany. 

Constitutional  law  —  Impairment  of  contract  —  Ordinance  service  re* 
quirements. 

5.  The  Illinois  Commission  has  jurisdiction  to  establish  dififerent 
standards  governing  the  quality  of  gas  from  those  contained  in  ordi- 
nances of  municipalities  in  which  the  service  is  rendered. 

[April  8,  1918.] 

Application  of  the  Public  Service  Company  of  Northern 
Illinois  for  authority  to  change  its  present  standard  quality  of 
gas;  permission  granted  under  certain  conditions.  The  Com- 
mission found,  among  other  things,  that  it  was  in  the  interest  of 
P.U.R.1918D. 
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the  company  and  of  its  consumers  that  the  calorific  value  of  the 
gas  furnished  by  it  in  the  municipalities  involved  in  this  proceed- 
ing be  reduced  to  one  having  an  average  of  565  British  thermal 
units  per  cubic  foot  and  otherwise  in  accordance  with  general 
order  ITo.  20  of  the  Commission,  and  that,  should  the  petitioner 
reduce  the  calorific  value  of  its  gas,  the  rates  and  charges  there- 
for should  be  reduced  as  provided  in  the  order.  The  findings  are 
set  forth  in  full  at  the  conclusion  of  the  opinion. 

Shaw,  Commissioner:  The  Public  Service  Company  of 
Xorthem  Illinois  is  an  Illinois  corporation  furnishing  gas,  elec- 
tric, heating  and  water  services  in  a  considerable  number  of' 
municipalities  in  Illinois,  principally  in  the  vicinity  of  Chicago. 

September  18,  1917,  this  company  filed  with  the  Commission 
an  application,  listing  fifty  municipalities  (shown  in  table  1) 
in  which  it  supplies  gas  service,  and  stating  that  the  quality  of 
gas  furnished  in  each  is  in  excess  of  the  requirements  of  rule 
15  of  general  order  No.  20  of  this  Commission,  establishing 
standards  of  service  for  gas  and  electric  utilities.  This  rule, 
effective  November  1,  1914,  is  as  follows: 

''Rule  15  Heating  Value: 

"Each  utility  furnishing  manufactured  gas  shall  supply  gas 
which  at  any  point  at  least  1  mile  from  the  plant  and  tested  in 
the  place  where  it  is  consumed  shall  have  a  monthly  average  total 
heating  value  of  not  less  than  665  British  thermal  units  per 
cubic  foot,  and  at  no  time  shall  the  total  heating  value  of  the  gas 
at  such  point  be  less  than  530  British  thermal  units  per  cubic 
foot. 

"To  arrive  at  the  monthly  average  total  heating  value,  the 
results  of  all  tests  made  on  any  one  day  shall  be  averaged  and  the 
average  of  all  such  daily  averages  shall  be  taken  as  the  monthly 
average. 

"Provided,  further,  that  in  case  gas  is  carried  by  mains  at 
five  points'  pressure  or  over  per  square  inch,  there  shall  be  an 
allowance  in  the  service  of  such  high-pressure  district  of  35  Brit- 
ish thermal  units  per  cubic  foot  in  the  monthly  average,  and  the 
minimum  heating  value  shall  not  fall  below  520  British  thermal 
\mit8  per  cubic  foot.  No  utility  shall  lower  its  present  standard 
P.UJ1.1018D.  16 
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heating  value  without  first  ohtaining  in  writing  the  consent  of 
the  Commission/' 

In  its  application  petitioner  stated  that  economy  of  operation 
and  the  public  good  made  it  desirable  to  reduce  the  heat  units  in 
the  gas  now  produced  by  it  from  the  values  shown  in  table  1 
herein,  to  the  minimum  average  of  565  British  thermal  units 
per  cubic  foot  prescribed  by  general  order  No.  ^0  of  this  Com- 
mission, and  that  gas  of  this  quality  would  furnish  adequate  and 
satisfactory  service  to  the  consumers. 

Answers  to  the  petition  were  filed  by  interested  parties.  Hear- 
'ings  in  the  matter  were  held  in  Chicago  October  31,  1917,  N'o- 
vember  27,  1917,  January  10  and  22,  1918,  and  February  7  and 
19,  1918,  at  which  petitioner  and  the  numerous  municipalities 
involved  were  represented  by  counsel  or  otherwise.  Testimony 
and  exhibits  bearing  upon  the  questions  in  issue  were  offered  in 
evidence,  and  briefs  supporting  their  respective  contentions  were 
filed  by  counsel  representing  the  various  interests. 

The  Public  Service  Company  of  Northern  Illinois,  a  consoli- 
dation of  numerous  smaller  companies,  was  incorporated  under 
the  Laws  of  Illinois  August  31,  1911,  and  has  its  principal 
offices  in  Chicago. 

Certain  statistics  of  its  gas  operations  in  the  munidpalities 

involved  in  this  proceeding  are  shown  in  table  1 : 
P.U.R.1918D. 
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TABLE  NO.  1. 

Statistics  of  Gas  Plants — Public  Service  Company  of  Northern  Illinois. 

First  Bight  Months  1917. 


City. 

Population 
1910. 

British 

Thermal 

Units. 

Average 
Candle 
Power. 

Nlles  >    : 

2 

569 

1,943 

1,444 

2,348 

24,987 

083 

052 

1,008 

881 

304 

830 

508 

1.144 

2,009 

418 

400 

441 

368 
4,943 

»«68 

668 
668 

676 
619 

4 
28.00 

Arlineton  Heiirhts 

Banineton    

Desplafnes     

Evanston 

Franklin  Park    

Glenview    

Gross    Point    

Kcnliworth    

Liake  Zurich    * 

Morton  Grove 

Nlles  Center   

, 

Palatine ......*. 

Park  Ridffe  

River  Grove   

Rlverview    

Shermerville   

Schiller  Park   

Wauconda   

Wllmette   

20 

45,943 

25,000 

943 

3,000 

20,000 
6,594 
951 
8.033 
4,806 
2,456 
1,702 

Oak  Park  * 
Bellwood 

23.87 

Berwyn 

Cicero 

Forest  Park    

Lyons     

May  wood 

Melrose  Park   

Kiver  Forest 

Riverside 

10 

73,485 

6,114 
40 

1.500. 
500 

7,227 
250 
713 
278 
287 
350 
917 

1,185 
547 

1,030 

Blue  Island  *   

28.06 

Cleaiinc     

Doiton  ...::...;;:.:..;;;.:.::;::; 

Evergreen  Park 

Harvey 

Hazel  Crest 

Homewood     

Monnt  Greenwood   

Oak  Lawn 

Posen     

Riverdale     

South  Holland   

Summit    

Thornton     , . 

14  

20,938 

13,986 

9,535 
8,291 
4,563 
1.186 

Kankakee  *    

Ottawa  >    ,,, 

Marseilles    

Morris    

S^eca 

• 

4    

18,575 
14,253 

Streator »    

^Producing  station  supplying  towns  grouped  beneath  it. 

Gas-producing  stations,  from  which  radiate  transmission  lines 
to  near-by  communities,  are  located  at  Xiles,  Oak  Park,  Blue 
Island,  all  adjacent  to  the  Chiqago  city  limits,  and  at  Kankakee, 
Ottawa,  and  Streator.  Of  these  six  plants  only  Kankakee  pro- 
P.XJ.R.1918D. 
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duces  coal  gas,  which  forms  2.5  per  cent  ef  the  total  product, — 
the  remaining  97.5  per  cent  being  water  gas.  The  annual  re- 
ports of  the  company  on  file  with  this  Commission  show  that  dur- 
ing the  year  ended  December  31,  1916,  there  was  sold  from  all 
the  plants  3,112,822,467  cubic  feet  of  gas,  of  which  amount 
1,608,443,000  cubic  feet  was  sold  at  a  rate  of  $0.45  per  1,000 
cubic  feet  to  the  Peoples  Gas  Light  &  Coke  Company  of  Chicago 
under  a  contract  dated  January  1,  1912. 

Valuations. 

In  this  proceeding  no  valuations  of  the  gas  properties  of  peti- 
tioner are  in  evidence,  hence  there  is  before  the  Commission 
nothing  by  which  may  be  determined  their  fair  value.  In  addi- 
tion to  operating  expenses,  taxes,  and  depreciation  allowance, 
petitioner  is  entitled  to  earn  a  reasonable  return  upon  the  fair 
value  of  the  property  devoted  to  the  public  service.  Such  fair 
value,  therefore,  forms  one  of  the  vital  factors  in  the  determina- 
tion of  proper  rates  for  gas  or  other  utility  services;  and  it  is 
manifest  that,  in  the  absence  of  such  value,  the  Commission  can- 
not make  a  finding  as  to  whether  the  rates  now  charged  by  peti- 
tioner for  its  gas  services  in  the  several  municipalities  herein  in- 
volved are  reasonable  or  otherwise. 

[1]  It  was  vigorously  contended  by  the  company  that  inas- 
much as  the  rates  it  now  charges  for  gas  services  have  been  here- 
tofore authorized  by  the  Commission,  said  rates  must  be  con- 
sidered just  and  reasonable;  and  therefore  for  the  purposes  of 
this  proceeding,  no  valuation  of  its  properties  was  necessary,  but 
that  a  showing  as  to  the  recent  large  increases  in  operating  ex- 
penses, due  to  advances  in  the  cost  of  labor  and  materials,  would 
be  sufiicient  to  permit  definite  conclusions  to  be  drawn  by  the 
Commission.  Bearing  upon  this  contention,  petitioner  (1  record, 
.18)  stated:  "It  seems  to  us,  therefore,  that  on  or  about  August 
1,  1915,  when  the  Evanston  rates  were  put  into  eifect,  it  was  fair 
to  assume  that  those  rates,  based  upon  that  investigation,  were 
at  that  time  fair  and  reasonable  rates." 

To  this  contention  objectors  did  not  subscribe,  and  consistently 
demanded  that  no  increases  in  rates  be  given,  either  directly  by 
higher  schedule  or  indirectly  by  means  of  lowered  qualities  of 
gas,  except  after  conclusive  need  therefor  had  been  shown  by  lack 
r.u.R.ioisD. 
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of  sufficient  income  to  reasonably  reimburse  the  company  for 
operating  expenses,  taxes,  depreciation,  and  return  upon  the  fair 
value  of  the  property. 

In  fixing  the  rates  for  gas  in  the  city  of  Evanston,  above  al- 
luded to,  the  Commission  had  not  before  it  evidence  of  the  value 
of  the  property,  or  operating  and  other  expenses,  and  the  rates 
prescribed  in  that  order  were  not  promulgated  by  the  Commis- 
sion after  a  complete  investigation  and  analysis  of  the  results. 
The  Commission  entered  the  order  in  this  matter  as  a  result  of 
certain  stipulations  between  the  parties  to  that  cause,  which 
parties  did  not  include  all  the  parties  to  the  instant  proceeding. 

Operations. 

Because  of  the  widely  separated  producing  plants  of  petitioner 
and  the  varying  characteristics  of  each,  a  discussion  of  the  in- 
fluence of  various  factors  affecting  operating  and  other  costs  is 
rendered  very  difficult  One  of  the  plants  herein  involved  manu- 
factures coal  gas,  while  the  remaining  five  produce  water  gas 
exclusively ;  the  calorific  value  of  the  gas  is  different  at  certain 
plants,  and  the  relative  sizes  of  the  stations  and  other  physical 
characteristics  produce  a  marked  effect  upon  the  cost  and  char- 
acter of  the  service.  For  these  reasons  only  a  general  discussion 
of  the  operations  of  the  company  will  here  be  presented. 

[2]  Petitioner  submitted  in  evidence  no  statements  of  the 
income  and  expenses  of  its  gas  department,  and  the  Commission 
is  therefore  without  sufficient  data  upon  which  to  base  accurate 
conclusions  as  to  the  effect  upon  the  company  of  certain  large  in- 
creases in  the  cost  of  labor  and  materials  used  in  the  manufacture 
of  gas,  and  concerning  which  testimony  was  given  by  representa- 
tives of  the  company.  These  witnesses  stated  that  in  the  first 
eight  months  of  1917  (petitioner's  exhibit  1,  page  1)  the  cost  of 
gas  to  petitioner  advanced  12.1  cents  per  1,000  cubic  feet  of  gas 
over  the  year  1914,  regarded  by  the  company  as  the  latest  show- 
ing normal  conditions  in  manufacturing  costs.  Petitioner  also 
daimed  a  further  probable  increase  of  6.8  cents  per  1,000  cubic 
feet,  making  18.9  cents  per  1,000  cubic  feet  of  gas  the  total  ex- 
pected increase  in  1918  over  1914.  The  company  estimated  that, 
were  it  allowed  to  reduce  the  heat  content  of  its  gas  from  the 
present  standards  shown  in  table  1  herein,  and  averaging  658 
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British  thermal  units  per  cubic  foot  in  the  Niles,  Oak  Park,  and 
Blue  Island  plants,  which  supply  the  bulk  of  the  gas  made  by 
this  company,  to  the  minimum  average  prescribed  by  the  Com- 
mission, that  is,  565  British  thermal  units  per  cubic  foot,  there 
would  be  a  saving  in  production  costs  of  5.8  cents  per  1,000 
cubic  feet,  thus  making  the  net  increase  in  1918  over  1914  13.1 
cents  per  1,000  cubic  feet  of  gas  produced,  or  a  total  increase  ex- 
pected by  petitioner  of  $427,428. 

Witness  Little,  the  Commission's  gas  engineer  (2  record,  411), 
using  the  same  b&sis,  estimated  a  probable  net  increase  of  9.17 
cents  per  1,000  cubic  feet,  an  amount  substantially  less  than  the 
13.1  cents  per  1,000  cubic  feet  estimated  by  the  company.  At 
page  2  of  Little's  exhibit  "A,"  it  is  stated : 

^The  company  expected  to  make  3,255,000  thousands  of  feet 
in  1917,  and  to  use,  under  present  standards  13,394,500  gallons 
of  oil,  or  4.259  gallons  per  M  feet  of  gas.  It  expects  to  save, 
under  the  new  standard,  at  the  rate  of  1.033  gallons  per  M  cubic 
feet,  which  would  result  in  a  use  of  3.226  gallons  per  M  feet. 

"The  Peoples  Gaslight  &  Coke  Company  at  its  Ninety-sixth 
street  station  made  in  October,  1917,  a  565  B.T.U.  gas  (15.54 
candle  power)  and  required  3.12  gallons  of  oil  per  M  feet  using 
the  same  grade  of  Texas  oil.  The  Public  Service  Company 
ought,  therefore,  to  use  not  more  than  3.1  gallons  of  oil  if  it  has 
no  candle  power  to  maintain,  and  should  save  1.159  gallons  of 
oil  per  M  feet  or  .126  gallons  more  than  claimed,  which  at  5.5 
cents  per  gallon  means  .69  cents  per  M  feet,  a  further  saving  of 
$22,459.50  for  1917." 

That  prevailing  high  prices  of  labor  and  materials  have  un- 
favorably affected  the  gas  industry  there  can  be  no  doubt.  To 
what  extent  these  causes  have  injuriously  affected  petitioner's 
finances  there  is  not  suflScient  evidence  before  the  Commission  by 
which  it  can  draw  an  intelligent  conclusion.  The  company 
maintains  that  the  tide  of  rising  prices  threatens  it  with  finan- 
cial disaster,  while  objectors  insist  the  company  has  not  clearly 
shown  its  need  for  relief,  and  is  therefore  not  entitled  to  the 
sought-for  help.  The  company  should  not  be  compelled  to  fur- 
nish a  service  at  a  price  unreasonably  low,  and  neither  should  its 
consumers  assume  all  the  burden  of  the  increased  costs  due  to 
the  present  international  war.    The  company  must  bear  its  share 
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of  these  financial  hardships  to  an  extent  not  inconsistent  with 
those  imposed  upon  the  community  in  general,  that  the  enormous 
outlays  made  necessary  by  the  national  danger  may  be  met 

In  determining  the  issues  involved  in  the  present  proceeding, 
the  Commission  is  not  unmindful  of  the  conditions  now  envelop- 
mg  the  country,  and  the  diflBculties  under  which  business  is  at 
present  conducted.  Such  conditions  are  of  common  knowledge, 
and  are  repeatedly  presented  to  this  Commission  in  the  numerous 
causes  coming  before  it.  But  the  decisions  of  the  Commission 
must  be  made  in  the  light  of  the  facts  presented  to  it  by  inter- 
ested parties  in  particular  cases.  Each  utility  seeking  increases 
in  its  rates  must  show  to  the  satisfaction  of  the  Commission  that 
the  increases  sought  are  justified,  after  makiiig  due  allowance  for 
the  sharing  by  the  utility  of  its  just  proportion  of  the  heavy  finan- 
cial burdens  now  placed  upon  us  by  the  necessity  of  meeting  the 
common  danger.  Facts  must  govern  the  decision,  and  each  cause 
presented  to  the  Commission  for  its  action  must  stand  or  fall  by 
the  facts  developed  in  the  public  hearings  provided  by  law. 

The  New  York  Public  Service  Commission,  Ee  Long  Island 
R.  Co.  P.U.R.1918A,  p.  652,  said : 

"[1]  At  the  outset,  it  may  not  be  amiss  to  restate  certain 
fundamentals  with  respect  to  the  powers  and  duties  of  this  Com- 
mission, and  its  necessary  approach  to  the  determination  of  any 
question  involving  the  rates  or  fares  chargeable  by  a  franchise 
holding  public  utility.  The  statute  constitutes  this  Commission 
as  an  expert,  quasi  judicial  tribunal,  to  which  is  committed,  in 
rate  cases,  the  analysis  and  weighing  of  the  submitted  evidence 
and  the  first-instance  application  of  adjudicated  rules  of  law. 
The  state  has  made  the  Commission  its  instrumentality  for  the 
expert  determination  of  questions  of  fact  regarding  public 
service  corporations  and  the  judicial  disposition  of  public  utility 
matters  according  to  the  facts  as  found  and  the  legal  rules  as 
declared  by  the  legislature  and  the  courts.  While  in  investigation 
and  supervision  of  public  utilities,  the  Commission  is  empowered 
to  take  the  initiative  and  to  act  upon  its  expert  knowledge  of 
transportation  needs,  in  the  determination  prescribing  quantity 
and  quality  of  service  or  fixing  rates,  however,  the  Commission 

acts  quasi  judicially ;  and  although  its  departmental  staffs  may 
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aid  in  the  bringing  out  and  analysis  of  the  pertinent  facts,  tho 
final  decision  must  be  made  upon  the  evidence  as  submitted. 

"[2]  When  the  Commission  has  under  consideration  a  reduc- 
tion in  rates,  upon  complaint  or  upon  its  own  motion,  the  public 
utility  companies  correctly  maintain  that  such  a  reduction  shall 
be  passed  upon  only  in  the  light  of  the  proof  submitted,  and 
that  it  shall  not  be  granted  for  reasons  of  public  exigency  or 
public  policy.  JSTorthem  P.  E.  Co.  v.  Korth  Dakota,  236  TJ.  S. 
585,  595,  59  L.  ed.  735,  741,  L.K.A.1917F,  1148,  P.U.R.1915C, 
277,  35  Sup.  Ct.  Eep.  429,  Ann.  Cas.  1916A,  1.  The  complain- 
ant or  the  Commission  in  a  proceeding  looking  to  a  reduction  in 
rates  has  been  traditionally  required  to  bear  the  burden  of  proof 
in  the  case.  The  same  rule  is  likewise  operative,  and  statu- 
torily mandatory,  when  a  common  carrier  seeks  authority  to 
advance  its  rates.  The  application  must  stand  or  fall  on  the 
case  made  out  by  the  carrier  for  the  requested  relief.  The  Com- 
mission is  bound  to  hold  the  company  to  the  same  requirements 
of  sound  and  sufficient  proof  which  would  be  insisted  on  by  the 
company  were  the  application  one  to  compel  the  company  to 
lower  its  charges. 

"This,  of  course,  does  not  mean  that  the  statute  requires  the 
Commission  in  any  rate  case  to  follow  a  narrow  or  technical 
conception  of  its  procedure,  powers,  and  duties.  The  Commis- 
sion was  created  to  do  justice  to  the  public  utility  corporations 
and  the  public  alike;  and  in  the  long  run  the  best  interests  of 
both  the  corporations  and  the  public  require  fair  treatment  of 
both  the  public  and  the  corporations.  A  rate  too  low  is  as  much 
an  injustice  and  detriment  to  the  public  as  a  rate  too  high.  But 
the  law  does  contemplate  that  when  a  railroad  company  seeks  to 
change  and  increase  its  charges,  the  company  shall  justify  tho 
advance  and  sustain  it  with  proof  proceeding  on  a  sound,  fair 
basis.  Failure  to  supply  the  essential  elements  of  proof  or 
endeavor  to  maintain  an  unsound,  unwarranted  basis  of  ap- 
poi-tionment  and  computation,  must  lead  to  denial  of  an  appli- 
cation for  change  in  rates,  whether  the  application  be  for  reduc- 
tion or  advance.     .     .     . 

"[3]  The  Commission  is  keenly  conscious  of  the  need  for  a. 
broad,   constructive,   far-sighted  policy   in  dealing  with   these 
applications  of  public  utilities  for  rate  advances  designed  to 
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afford  emergency  relief  from  emergency  conditions.  It  is  in 
the  public  interest  that  these  vital  public  utilities  shall  be  kept 
in  a  condition  of  solvency  and  eflSciency  in  service  throughout 
the  war,  and  that  need  must  be  taken  into  account  in  all  rate 
problems.  The  public  utility  corporations  will  of  course  hardly 
expect  to  maintain  their  normal  rate  of  return;  they  vs'ill  not 
ask  for  aid  in  shifting  to  their  patrons  all  the  burdens  of  war 
costs,  at  a  time  when  all  individuals  and  businesses  are  having 
to  assume  a  share  of  the  nation's  burden;  tiiey  will  not  seek  to 
do  violence  to  long-established  rate  schedules  merely  by  reason 
of  the  increased  costs  and  narrowed  margin  of  return  brought 
by  emergency  conditions  both  unusual  and  temporary.  In  fix- 
ing a  rate  for  the  future,  the  Commission  is  bound  to  take  into 
account  the  facts  which  have  been  placed  in  the  record,  and  the 
rights  of  the  company  and  the  public  alike  must  stand  or  fal] 
for  the  time  on  tiiat  basis." 

Should  the  Commission  go  outside  the  record  made  in  pro- 
ceedings before  it,  it  would  properly  be  held  to  strict  account- 
ability by  the  courts.  The  Commission  is  responsible  only  for 
a  correct  interpretation  of  the  fact  presented  to  it,  and  can  assume 
no  responsibility  for  their  suflSciency  or  lack  of  detail. 

The  record  shows  that  about  one  half  the  gas  manufactured 
by  petitioner  at  its  three  large  plants,  Niles,  Oak  Park,  and 
Blue  Island,  was  sold  under  a  contract  dated  January  1,  1912, 
to  the  Peoples  Gaslight  &  Coke  Company  of  Chicago.  From 
these  plants  this  gas  is  delivered  at  three  points  on  the  Chicago 
city  limits,  and  the  contract  provides  that  the  gas  shall  be  of  the 
quality  generally  furnished  by  the  Peoples  Gaslight  &  Coke 
Company. 

It  appears  there  are  two  principal  methods  by  which  petitioner 
may  reduce  its  quality  of  gas:  (1)  By  using  approximately  the 
same  amount  of  enriching  oil  as  at  present  and  recovering  by- 
products such  as  benzol  and  toluol,  which  may  be  sold  at  a  profit, 
equivalent  to  a  decrease  in  the  cost  of  making  gas;  and  (2)  by 
the  use  of  less  enriching  oil,  with  a  direct  saving  thereby  in  the 
cost  of  prodiKstion,  but  with  a  smaller  recovery  of  light  oils.  As 
to  the  preferable  method  the  witness  Little  (2  record,  649)  said 
(referring  to  data)  :  "These  go  to  show  that,  ignoring  the  benzol 
and  solvent  naphtha,  it  would  be  cheaper  for  the  company  to 
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adopt  the  plan  that  it  proposes,  of  using  less  oil  and  recovering 
more — instead  of  using  more  gas  oil  and  recovering  toluol.'' 

Much  testimony  was  devoted  to  the  possible  greater  revenues 
that  might  be  enjoyed  by  petitioner  through  increased  develop- 
ment in  its  production  of  residuals.  Particular  emphasis  was 
placed  fipon  the  recovery  of  toluol,  a  by-product  largely  used  in 
the  manufacture  of  high  explosives,  now  so  much  needed  by  our 
government.  West  of  the  city  of  Evanston,  at  its  producing 
station  located  in  Niles  township,  petitioner  has  constructed  a 
plant  for  the  recovery  of  toluol,  and  has  entered  into  a  contract 
w  ith  the  Peoples  Gaslight  &  Coke  Company  of  Chicago,  for  re- 
fining the  crude  product.  This  plant  was  erected  at  a  cost  of 
approximately  $183,000,  and  the  first  shipment  of  crude  toluol 
therefrom  was  made  in  April,  1917.  Petitioner  minimized  the 
results  possible  from  the  operation  of  this  by-product  plant,  in- 
sisting the  future  market  for  toluol  and  other  derivatives  of 
crude  benzol  is  uncertain.  As  stated,  its  chief  use  is  in  the 
manufacture  of  high  explosives,  and  a  cessation  of  the  present 
war  would  greatly  restrict  the  market  for  the  material,  since  its 
other  principal  uses  are  for  dyeing  and  power  purposes.  Further, 
at  the  time  this  plant  was  begun  toluol  was  selling  for  approxi- 
mately $5  a  gallon,  but  the  Federal  government  has  since  fixed 
the  price  at  $1.50  per  gallon  for  the  refined  toluoL 

Benzol,  one  of  the  lighter  hydrocarbons  that  may  be  recovered 
in  gas  production,  possesses  many  of  the  properties  of  gasolene, 
and,  when  treated  to  prevent  freezing  at  moderate  temperature, 
may  be  used  more  effectively  in  engines  than  gasolene.  In 
Europe,  owing  to  the  exigencies  of  the  war,  there  is  a  large  de- 
mand for  benzol,  but  in  this  country  the  Federal  government 
has  thus  far  declined  to  use  it  for  power  production  or  in  the 
manufacture  of  munitions ;  and  extensive  correspondence  by  this 
Commission  shows  the  market  for  it  is  yet  undeveloped,  due 
largely  to  lack  of  means  for  refining  the  crude  product  and  the 
limited  number  of  places  where  it  may  be  obtained.  The  fore- 
going causes  render  it  practically  impossible  to  dispose  of  more 
than  a  limited  amount  of  benzol,  and  its  future  value  cannot  at 
this  time  be  stated,  although  it  is  believed  there  will  later  come 
a  considerable  demand  for  it  when  its  uses  are  better  known. 

Witness  Little  testified  that  gas  companies  might  profitably 
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employ  benzol  as  a  substitute  for  part  of  the  gas  oil  used  for 
enriching  the  lean  gas  made  in  existing  equipment,  but  petitioner 
has  thus  far  ignored  this  possible  source  of  revenue.  To  what 
extent  such  use  might  favorably  affect  petitioner's  revenue  can- 
not at  this  time  be  stated,  but  the  saving  would  doubtless  be  of 
material  consequences.  For  these  reasons,  and  because  of  the 
recent  growth  of  the  industry,  positive  statements  cannot  at  this 
time  be  made  of  the  possible  effect  of  toluol  and  benzol  recovery 
upon  petitioner's  revenues. 

Calorific  Gas  Standards. 

Most  of  the  ordinances  (see  table  2,  page  23)  under  which 
petitioner  operates  in  the  various  municipalities  specify  a  candle 
power  of  20  for  the  gas  supplied  under  the  terms  of  the  ordi- 
nance, although  a  ffew  require  somewhat  less.  The  candle-power 
standard  was  much  used  in  the  past,  but  at  the  present  time, 
owing  to  improvements  in  the  manufacture  and  use  of  gas,  and 
apparatus  for  accurately  ascertaining  its  heat  value,  this  standard 
is  obsolete  and  is  not  required  by  this  Commission.  The  use 
of  the  heat  content  affords  the  most  satisfactory  basis  now  known 
for  determination  of  gas  quality,  and  also  possesses  the  added 
value  of  being  a  requirement  more  easily  maintained  at  a  uni- 
form amount,  features  absent  in  the  antiquated  candle-power 
standard. 

In  The  Svhstitution  of  Heating  Value  for  Candle  Power  as  a 

Standard  for  Gas  Quality,  by  E.  S.  McBride,  Associate  Chemist, 

Bureau  of  Standards,  Washington,  District  of  Columbia,  at  page 

9,  it  is  stated:     "Suminarizing  the  matter,  it  appears  that  the 

heating  value  of  a  gas  is  a  direct  measure  of  the  usefulness  for 

industrial  heating  and  for  domestic  water  heating,  room  heating, 

and  cooking;  also,  that  it  is  not  an  exact  measure  of  the  value 

for  power  production,  but  is  more  significant  for  these  items 

than  is  the  candle  power ;  and  that  the  open  flame  candle  power 

is  significant  properly  for  open  flame  lighting  only.     ...     It 

is  generally  found  (page  7)  that  the  legitimate'  use  of  open 

flames  is  not  enough  to  account  for  as  much  as  5  per  cent  of  the 

total  amount  of  gas  sales.  .  .  •  Of  course,  the  quantity  of 
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gas  actually  used  in  open  flame  lights  is  much  more  than  thiaf  in 
most  cities." 

During  the  hearings,  many  attempts  were  made  to  bring  out 
any  relation  existing  between  the  candle  power  and  the  heat  con- 
tent of  gas,  but  the  evidence  discloses  no  relation  that  may  be 
exactly  stated.  Gas  of  approximately  the  same  heat  content  was 
found  to  vary  widely  in  candle  power,  according  to  the  amount 
of  enriching  oil  or  other  materials  or  processes  used  in  its  manu- 
facture. 

As  to  the  desirability  of  reducing  the  heating  value  of  the  gas 
now  furnished  by  petitioner,  there  appears  a  substantial  agree- 
ment, and  testimony  was  strongly  to  the  effect  that  gas  with  a 
calorific  value  of  approximately  565  British  thermal  units  per 
cubic  foot  could  be  made  at  a  considerable  saving  in  cost  and 
gain  in  efficiency.  It  has  already  been  shown  that  the  witness 
Little  estimated  a  probable  saving  of  9.17  cents  per  1,000  cubic 
feet  of  gas  by  using  a  decreased  amount  of  oil,  and  the  resulting 
leaner  gas  would  deteriorate  less  than  the  richer  gas  from  the 
condensation  of  light  oils  while  passing  through  the  pipes.  After 
profound  investigation,  the  French  government  fixed  upon  a 
standard  equivalent  to  528  British  thermal  units  per  cubic  foot, 
and  this  standard  has  been  adopted  by  the  state  of  Massachusetts. 
Kelative  to  the  benefits  of  using  a  lower  heating  standard,  the 
witness  Little  (2  record,  425)  said: 

"I  believe  it  is  generally  conceded  that  all  gas  men  have  enter- 
tained the  belief  that  a  low  B.T.U.  gas  is  much  more  efficient 
in  practical  work  than  a  high  standard  in  quality. 

"I  firmly  believe  (2  record,  432)  that  the  consumers  of  gas 
in  the  territory  will  finally  benefit  very  considerably  by  the 
introduction  of  the  565  B.T.U.  gas  or  even  lower  than  that  if 
necessary;  ...  it  (the  richer  gas)  is  expensive  (2  record, 
659)  to  the  company  without  any  material  benefit  to  the  con- 
sumers.'^ 

Effect  of  Reduction  in  Calorific  Valtie. 

[3]  In  this  proceeding,  much  testimony  was  offered  as  to  the 
probable  effects  upon  various  consumers  of  a  reduction  in  the 
heat  content  of  the  gas  now  supplied  by  petitioner,  which  had 
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in  1017  the  average  calorific  values  shown  in  table  1,  with  an 
average  at  the  three  large  plants,  Niles,  Oak  Park,  and  Blue 
Island,  of  about  658  British  thermal  units  per  cubic  foot.  Pe- 
titioner desires  to  reduce  this  amount  to  approximately  565 
British  thermal  units  per  cubic  foot,  the  minimum  average  pre- 
seril)ed  by  this  Commission  in  general  order  No.  20. 

The  witness  Little  testified  (2  record,  718)  that  to  domestic 
consumers  the  proposed  reduction  in  heat  units  would  be  equiva- 
lent to  an  increase  in  price  of  gas  of  about  5  per  cent,  and  that 
consumers  who  use  gas  for  the  production  of  heat  or  power  would 
lose  almost  in  direct  proportion  to  the  decrease'  in  heat  units, 
for  this  class  of  consumers  is  better  equipped  to  realize  in  full 
upon  the  value  of  the  gas  used  by  them,  and  the  heat  units  de* 
Uvered  are  the  essential  part  of  the  service  furnished.  Upon 
this  point  the  witness  Little  (2  record,  664)  said:  "The  class 
that  will  suffer  by  the  change  (reduction  in  heat  units)  is  the 
commercial  user  who  gets  no  preferential  rate,  even  if  he  uses 
large  quantities  of  gas.  This  takes  in  restaurants,  small  manu- 
facturers, boarding  houses,  and  consumers  of  that  kind." 

Bearing  upon  the  probable  effect  of  a  reduction  in  the  heat 
content  of  the  present  gas,  the  witness  Bemis,  testifying  for 
objectors  (2  record,  519)  said:  "...  If  the  heat  units 
are  reduced  the  consumer  will  have  to  bum  and  will  tend  to 
bum  approximately  the  same  number  of  heat  units  and  will  burn 
more  gas.  .  .  .  Now,  that  does  not  prove  .  .  .  the 
standard  shall  not  be  reduced.  In  fact,  I  believe  that  the  stand- 
ard of  22  candle  power  and  650  or  670  B.  T.  U.  is  too  high  for 
wise  manufacture  of  gas  these  days." 

Concerning  the  quantity  of  gas  that  would  be  used  under  a 
new  standard  of  heat  content,  opinions  differed  widely.  As  will 
be  seen  from  the  testimony  that  witness  Bemis  gave,  supra,  he 
was  of  the  opinion  that  the  desideratum  with  consumers  is  heat- 
ing value,  and  that  approximately  the  same  number  of  heat 
imits  would  be  used  regardless  of  the  quality  of  the  gas,  a  leaner 
gas  consequently  requiring  the  consumption  of  a  larger  volume 
in  order  to  accomplish  the  same  results.  The  argument  appears 
plausible,  but  other  testimony  seemed  to  cast  doubt  upon  the 
conclusions  thus  set  forth.  At  page  10  of  Little's  exhibit  "A'' 
it  is  stated:    ''We  have  therefore,  on  the  one  hand,  the  official 
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conclusions  of  the  Bureau  of  Standards  that  the  quantity  of 
gas  consumed  will  be  proportionate  to  the  heat  value,  which 
would  in  this  case  mean  a  practical  increase  in  price  of  12.2 
per  cent  On  the  other  hand,  we  have  the  statement  of  British 
authority,  based  on  German  experience  .  .  .  that  the  reduc- 
tion in  heat  value  from  600  to  544  (or  10.3  per  cent)  meant  au 
increased  use  of  gas  of  only  1.5  per  cent.     .     .     ." 

Supporting  this  latter  result,  the  witness  Erickson  (2  record, 
456)  said:  "The  figures,  I  think,  would  indicate  that  the  in- 
crease in  consumption  would  be  very  smalL  It  might  be  1  or  2 
per  cent  or  so,  and  it  might  be  3  per  cent.  All  the  facts  I  have 
gotten  and  found  under  the  methods  I  have  pursued  indicate 
that  it  would  be  very  small, — less  than  3  per  cent." 

The  witness  Little  apparently  shared  much  the  same  belief 
for  he  (2  record,  266)  testified:  "I  am  of  the  belief  that  the 
reduction  (page  260)  in  the  heat  value  will  mean  a  proportionate 
increase  in  the  use  of  gas  in  those  places  where  the  full  value  of 
rich  gas  has  hitherto  been  obtained  by  careful  regulation  of  prop- 
erly designed  appliances.  I  do  not  think  you  can  get  away  horn. 
that  fact." 

Vigorous  contention  was  made  by  petitioner  that  relief  should 
be  granted  by  a  reduction  in  heat  units  for  the  reason  that  prices 
of  labor  and  materials  had  within  the  past  year  so  greatly  in- 
creased. To  this  contention,  strenuous  objection  was  made  by 
the  representatives  of  the  municipalities  involved,  they  insisting 
that,  should  the  standard  of  heat  content  be  reduced,  a  corre- 
sponding reduction  in  the  price  of  the  gas  should  be  made.  On 
the  effect  of  this  reduction  in  heat  content,  in  Little's  exhibit 
"A,''  at  page  6,  it  is  stated:  "So  far  as  the  consumer  is  con- 
cerned, he  will  undoubtedly  have  to  pay  more  for  his  gas  than 
he  does  at  present,  if  the  standard  of  heat  value  is  reduced  to 
565  B.  T.  U.  Just  how  much  more  he  will  have  to  pay  I  am 
at  a  loss  to  say,  and  I  do  not  believe  there  is  anybody  in  the 
United  States  who  has  definite  information  upon  this  subject.^' 

From  the  forgoing  it  is  seen  that  the  direct  financial  effect 
upon  the  consumer  of  a  reduction  in  the  heat  content  of  the  gas 
would  be  somewhat  doubtful, — in  this  case  opinions  ranging 
from  an  increase  in  price  of  12.2  per  cent  to  an  increase  in  price 
of  approximately  1.8  per  cent,,  the  latter  figure  being  based  upon 
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British  and  German  experience  above  quoted.  As  heretofore 
stated,  witness  Little  estimates  a  saving  of  9.17  cents  per  1,000 
cubic  feet  of  gas  might  be  saved,  but  it  must  be  borne  in  mind 
that  this  would  not  mean  a  possible  equivalent  reduction  in  the 
price  of  gas  to  the  consumer ;  since  this  saving  Would  affect  only 
the  gas  in  the  holder,  while  the  cost  of  distribution  and  other 
elements  of  expense  would  be  but  slightly  changed. 

Consideration  of  the  evidence  in  this  matter  leads  inevitably 
to  the  conclusion  that  a  reduction  in  the  heat  content  of  the  gas 
now  furnished  by  petitioner  without  reduction  in  price  of  the 
product  would  amount  to  an  increase  in  the  rates  for  such  serv- 
ice. This  principle  has  heretofore  been  recognized  by,  and  its 
maintenance  is  obligatory  upon,  this  Commission;  for  at  page 
4  of  general  order  No.  20,  it  is  provided:  "If  any  utility  has 
Oeen  supplying,  or  is  under  contract  to  supply,  a  quality  of 
service  of  greater  value  to  the  consumer  than  that  which  these 
rules  require,  no  reduction  in  such  quality  of  service  shall,  be 
made  by  the  utility  before  a  determination  by  the  Commission 
of  the  proper  rate  to  be  charged  the  consumer  for  the  lower  grade 
of  service.  Such  rate  shall,  in  general,  be  based  upon  the  cost  of 
furnishing  the  greater  service  required  by  these  rules." 

Section  36  of  the  Public  Utilities  Act  of  Illinois,  reads  as 
follows:  "No  public  utility  shall  increase  any  rate  or  other 
charge,  or  so  alter  any  classification,  contract,  practice,  rule  or 
regulation  as  to  result  in  any  increase  in  any  rate  or  other  charge, 
under  any  circumstances  whatsoever,  except  upon  a  showing  be- 
fore the  Commission  and  a  finding  by  the  Commission  that  such 
increase  is  justified."     [Laws  1913,  p.  478.] 

The  foregoing  view  of  the  matter  is  shared  by  counsel  for 
the  city  of  Evanston,  who  (brief,  page  3)  states:  "The  con- 
sumers are  entitled,  not  only  by  reason  of  existence  of  rule  IV., 
but  because  of  the  most  elementary  principle  of  justice,  to  insist 
upon  the  Commission  being  consistent  with  its  own  rules,  and 
that  it  require  the  petitioner  to  make  a  showing  oi  the  cost  of 
furnishing  the  greater  service  required  by  its  rules  before  allow- 
ing any  reduction  in  the  quality  of  such  service.  The  burden  is, 
of  course,  upon  the  petitioner  to  make  such  showing.  It  has 
not  done  so,  and  therefore  the  prayer  of  its  petition  should  be 

denied.'' 
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It  is  well-recognized  principle  of  jurisprudence  that  an  act 
which  a  statute  specifically  inhibits  shall  not  be  indirectly  ac- 
complished. To  pay  the  same  price  for  a  similar  article  of 
poorer  quality  is  equivalent  to  an  increase  in  price  for  the  better 
article.  Hence,  to  grant  the  application  of  petitioner  could  have 
no  other  result  than  to  indirectly  increase  the  rates  which  it 
now  receives  for  its  gas  service,  and  would,  in  effect,  require 
this  Commission  to  violate  not  only  its  own  rules,  but  the  statute 
law  of  the  state.  If  petitioner  is  now  confronted  by  rising  costs 
of  operation  to  the  detriment  of  its  financial  condition,  and  feels 
that  it  is  entitled  to  relief  at  the  hands  of  this  Commission  in 
the  way  of  enhanced  income,  its  proper  course  is  to  lay  before 
the  Commission  such  facts  concerning  its  property,  revenues, 
expenses,  and  other  operations  as  will  afford  a  clear  conception 
of  its  reasonable  requirements,  viewed  in  the  light  of  existing 
conditions.  Sentiment  or  personal  knowledge  of  general  con- 
ditions cannot  form  a  basis  for  judgment  in  particular  cases, 
but  only  from  specific  facts  applying  to  concrete  instances  may 
sound  conclusions  be  drawn.  If  the  rising  cost  of  labor  and 
material  has  so  affected  the  finances  of  the  company  that  it  is 
no  longer  able  to  earn  the  sums  to  which  it  is  entitled,  assuming 
that  it  shall  bear  its  just  portion  of  the  financial  burdens  now 
imposed  upon  our  land,  then  its  records  doubtless  contain  such 
facts,  and,  upon  a  proper  showing  before  it,  the  Conunission  will 
grant  just  and  reasonable  relief.  But  this  relief  cannot  be 
granted  upon  the  record  in  this  case.  These  principles  are 
forcibly  expressed  in  Ee  Bridgeton  Gaslight  Co.  New  Jersey 
Board  of  Public  Utilities  Commission  (P.U.K.1918A,  p.  356), 
where  it  is  stated:  "If  in  the  present  abnormal  conditions  an 
existing  rate  is  no  longer  just  and  reasonable,  the  situation  is  not 
to  be  met  by  substituting  for  a  proper  and  adequate  service  a 
service  which  may  be  inadequate,  but  by  a  specific  and  direct 
application  for  sufficient  rates,  on  which  application  all  of  the 
pertinent  facts  affecting  the  question  of  a  just  and  reasonable  rate 
may  be  considered.'* 

Adjustment  of  Appliances. 

[4]  Testimony  disclosed  that  if  its  heat  content  should  be 
reduced,  it  would  be  necessary  to  adjust  the  various  appliances 
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in  which  the  gas  is  used.  To  give  the  best  results  gas  should 
be  burned  in  appliances  having  the  gas  and  air  orifices  properly 
adjusted  to  the  particular  quality  of  the  gas  used,  and  the  con- 
sumers cannot  always  make  the  necessary  adjustments.  Kepre- 
sentatives  of  the  municipalities  contended  that,  should  the  calo- 
rific value  of  the  gas  be  reduced  by  order  of  this  Commission,  the 
necessary  adjustments  should  be  made  by  and  at  the  expense 
of  the  company,  and  to  this  demand  but  mild  objections  were 
interposed  by  petitioner.  The  witness  Bemis  (2  record,  5G2) 
testified  that  such  changes  had  been  made  in  Chicago  at  the 
expense  of  the  gas  company  operating  in  tlaat  city,  and,  in  bin 
opinion,  such  changes  should  be  made  for  each  reduction  of  25 
to  50  heat  units.  That  appliance  adjustments  should  be  made 
by  and  at  the  expense  of  the  company  appears  proper,  and  they 
will  be  required  in  the  manner  hereinafter  prescribed. 

The  substitution,  as  proposed  by  petitioner,  of  a  heating  in- 
stead of  a  lighting  standard  for  its  gas,  will  ultimately  work  to 
the  benefit  of  its  consumers,  but  initially  will  require,  in  some 
cases,  the  installation  of  mantle  lights  to  replace  the  present 
open  flame  burners  which  will  be  rendered  obsolete  by  the  change. 
Equity,  therefore,  requires  these  changes  be  made  by  the  com- 
pany furnishing  and  installing  free  of  cost  proper  mantle  lights 
for  its  consumers  for  the  first  installation,  and  the  order  herein 
so  provides. 

Ordinance  Provisions. 

The  Public  Service  Company  of  Northern  Illinois  is  a  con- 
solidation of  numerous  predecessor  companies,  some  of  them 
organized  many  years  ago.  As  each  of  these  former  companies 
<ngaged  in  business,  it  secured  from  the  municipality  in  which 
it  proposed  to  operate  an  ordinance  covering  construction  and 
<jperation  therein.  Among  other  provisions  these  ordinances 
-covered  the  questions  of  rates  that  should  be  charged  and  quali- 
ties of  gas  that  should  be  furnished.  These  rates  were  frequently 
based  upon  those  that  were  in  eflFect  in  surrounding  munici- 
palities, or  upon  other  considerations  that  had  little  to  do  with 
the  cost  of  the  service  rendered. 

Similarly,  the  qilality  of  gas  was  usually  fixed  by  its  candla 
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power  under  certain  specified  conditions,  this  formerly  being 
about  the  only  practical  standard  that  could  be  applied.  With 
the  introduction  of  water  gas  and  other  improvements  in  gas 
manufacture  and  testing,  this  standard  was  gradually  displaced 
by  one  having  for  its  measure  the  heating  power  of  the  gas, 
hereinbefore  discussed  in  considerable  detail.  So  marked  has 
been  the  change  to  the  heating  standard  that  the  one  based  on 
candle  power  is  now  obsolete,  and  is  no  longer  required  by  the 
rules  of  tnis  and  many  other  state  commissions. 

The  ordinances  heretofore  granted  petitioner  vary  in  duration 
from  thirty  years  to  perpetuity,  and  some  of  them  contain  no 
provisions  for  either  the  prices  that  should  be  charged  for  the 
product  or  the  quality  of  the  gas  required  to  be  furnished.  While 
certain  of  them  contained  provisions  requiring  the  payment  of 
a  fixed  sum  or  percentage  of  earnings  for  the  privil^es  granted, 
the  majority  do  not  require  a  monetary  consideration  for  the 
grant.  It  should  be  borne  in  mind  that  a  company  is  entitled 
to  earn  a  reasonable  return  upon  sums  properly  expended  for 
franchise  privileges,  inevitably  resulting  in  increased  costs  of 
the  service.  Hence,  the  users  of  such  services  as  may  be  pro- 
vided by  the  company  are  in  effect  required  to  assist  in  the  gen- 
eral upkeep  of  their  own  or  some  other  municipality.  The  prin- 
cipal features  of  many  of  these  ordinances  are  shown  in  table  2 : 
P.U.R.191&D. 
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Examination  of  table  2  shows  the  ordinances  under  which 
petitioner  operates  in  the  municipalities  herein  involved  require 
that  gas  of  a  candle  power  ranging  from  17  to  20  be  furnished. 
Petitioner  has  six  gas-producing  stations  serving  these  fifty  mu- 
nieipalitics,  and  has  installed  transmission  lines  from  these 
stations  to  surrounding  communities.  The  impracticability  of 
furnishing  from  a  common  source  several  communities  with  gas 
of  widely  different  quality  is  readily  seen.  To  furnish  each 
community  with  gas  of  its  particular  candle  power  would  require 
a  gas-producing  station  in  each,  or  else  would  require  the  instal- 
lation of  expensive  machinery  to  change  the  grades  of  gas,  either 
procedure  inevitably  resulting  in  increased  cost  of  the  product. 
It  must  be  remembered  that  under  the  theory  of  regulation  now 
practised  in  this  and  other  states,  a  utility  performing  a  public 
function  is  entitled  to  earn,  among  other  things,  a  fair  rate  of 
return  upon  the  judicious  investment  in  its  property ;  and  it  can 
easily  be  seen  that  the  value  of  machinery  required  to  produce 
gas  of  a  particular  quality  in  order  to  comply  with  an  ordinance 
requirement  would  be  a  proper  amount  upon  which  the  company 
might  expect  a  return,  even  though  the  expenditure  of  such  sum 
added  not  one  whit  to  the  quality  of  the  product,  so  far  as  con- 
cerns its  utilization.  Low  costs  and  high-grade  service  are  in 
compatible,  and  injudicious  expenditures  made  to  fulfil  unreason- 
able ordinance  requirements  are  certain  to  be  .reflected  in  in- 
creased costs  of  service  to  the  consumer.  The  uses  of  gas  have 
80  long  been  known  that  its  qualities  have  become  well  standard- 
ized, and  a  quality  that  is  suitable  for  one  community  can  there- 
fore be  depended  upon  to  suffice  for  others  of  similar  character. 
One  good  standard  of  quality  is  many  times  superior  to  numerous 
and  ofttimes  conflicting  requirements,  for  the  reasons  that  it  may 
be  more  easily  and  cheaply  furnished,  or  persons  moving  from 
one  community  to  another  may  suffer  loss  or  inconvenience 
through  failure  of  appliances  to  work  properly  when  the  quality 
i»f  the  gas  is  changed.  In  the  march  of  progress  it  is  frequently 
necessary  for  the  old  to  give  way  to  the  new,  and  for  the  unpro- 
gres^ive  to  be  replaced  by  that  which  is  better  and  more  adapted 
to  fill  certain  needs.  The  advantages  of  consolidation  in  certain 
lines  of  business,  with  consequent  large  production,  are  too  v;ell 
known  to  require  discussion,  and  there  can  be  no  doubt  that  com- 
P.U.R.1918D. 
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munities  situated  as  most  of  those  herein  involved  are  in  position 
to  receive  a  superior  service  at  considerably  less  cost  than  if  each 
were  served  by  its  own  separate  plant 

[5]  During  the  hearings,  counsel  for  certain  objectors  made 
a  motion  to  dismiss  the  application  of  petitioner  upon  the  ground 
that  the  Commission  lacked  jurisdiction,  and  was  without  au- 
thority to  set  aside  ordinance  provisions  governing  quality  of 
gas.  While  the  Commission  can  exercise  only  such  powers  as 
are  delegated  to  it  by  statute,  nevertheless  the  authority  thus 
vested  in  it  appears  ample.  Section  41  of  the  Public  Utilities 
Act  provides :  "Whenever  the  Commission,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  shall  find  that  the  rates 
or  other  charges  or  classifications,  or  any  of  them  demanded* 
observed,  charged  x)r  collected  by  any  public  utility  for  any  serv- 
ice or  product  or  commodity,  or  in  connection  therewith,  includ- 
ing the  rates  or  fares  for  excursion  or  commutation  tickets,  or 
that  the  rules,  regulations,  contracts  or  practices,  or  any  of  them 
affecting  such  rates  or  other  charges,  or  classifications,  or  any  of 
them,  are  unjust,  unreasonable,  discriminatory,  or  preferential, 
or  in  anywise  in  violation  of  any  provision  of  law,  or  that  such 
rates  or  other  charges  or  classifications  are  insufficient,  the  Com- 
mission shall  determine  the  just,  reasonable  or  sufficient  rates 
or  other  charges,  classifications,  rules,  regulations,  contracts  or 
practices  to  be  thereafter  observed  and  in  force,  and  shall  fix  the 
same  by  order  as  hereinafter  provided." 

Section  54  of  the  Public  Utilities  Act  provides :  "The  Com- 
mission shall  have  power  to  ascertain,  determine  and  fix  for 
each  kind  of  public  utility  suitable  and  convenient  standard 
commercial  imits  of  service,  product,  or  commodity,  which  units 
shall  be  lawful  units  for  the  purposes  of  this  act;  to  ascertain, 
determine  and  fix  adequate  and  serviceable  standards  for  the 
measurement  of  quantity,  quality,  pressure,  initial  voltage,  or 
other  condition  pertaining  to  the  performing  of  its  service  or  to 
the  furnishing  of  its  product  or  commodity  by  any  public 
utility.     .     .     ." 

The  legal  right  of  the  Commission  to  fix  standards  of  service 
and  rates  and  charges  for  the  products  of  a  public  utility  thus 
seems  clearly  established. 

The  motion  made  by  counsel  for  certain  municipalities  to  dis- 
P.U.R.1918D. 
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miss  the  application  of  petitioner  for  lack  of  jurisdiction   is 
therefore  denied. 

FINDINGS. 

The  Commission,  having  considered  the  evidence  and  argu- 
ments in  this  case,  and  being  fully  advised  in  the  premises^  finds 
as  follows : 

1.  That  the  Commission  has  full  and  complete  jurisdiction 
over  the  subject-matter  of  this  cause  and  of  the  parties  thereto. 

2.  That  the  reduction  in  its  standards  of  gas  service  applied 
for  by  petitioner  herein  is  equivalent  to  an  increase  in  the  rates 
for  its  services. 

3.  That  it  is  in  the  interests  of  the  Public  Service  Company 
of  Iforthern  Illinois,  and  of  the  consumers  of  its  gas  services, 
that  the  calorific  value  of  the  gas  furnished  by  it  in  the  mu- 
nicipalities involved  in  this  proceeding  be  reduced  from  its 
present  standard  to  one  having  an  average  of  565  British  ther- 
mal units  per  cubic  foot  and  otherwise  in  accordance  with  general 
order  No.  20  of  this  Commission. 

4.  That,  should  petitioner  reduce  the  calorific  value  of  its 
gas,  the  rates  and  charges  therefor  shall  be  reduced  as  herein- 
after provided. 

5.  That,  should  petitioner  reduce  the  calorific  value  of  the 
gas  now  supplied  by  it,  the  necessary  adjustments  of  appliances 
ahall  be  made  by  and  at  its  own  expense. 

6.  That,  should  the  calorific  value  of  its  gas  be  reduced,  pe- 
titioner shall,  in  accordance  with  the  conditions  hereinafter  pre- 
scribed, furnish  and  install  free  of  cost,  mantle-burner  lights  to 
replace  open  flame  burners. 

It  is  therefore  ordered  and  permission  is  hereby  granted  the 
Public  Service  Company  of  Northern  Illinois,  within  thirty 
days  from  the  date  of  service  of  this  order,  to  reduce  the  total 
calorific  value  of  the  gas  furnished  by  it  in  the  municipalities 
involved  in  this  proceeding  to  the  requirements  prescribed  in 
rule  15  of  general  order  No.  20  of  this  Commission. 

It  is  further  ordered  that  the  Public  Service  Company  of 
Northern  Illinois  shall,  at  its  own  expense  and  before  the  quality 
of  its  gas  is  reduced  as  herein  provided,  make  such  adjustments 
in  the  appliances  of  its  consumers  as  may  be  necessary  for  proper 
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combustion  of  the  quality  of  gas  prescribed  by  this  order.  Also, 
that  within  thirty  days  from  the  date  of  reducing  the  calorific 
value  of  its  gas  as  herein  provided,  the  company,  at  its  own  ex- 
pense, shall  make  such  further  adjustments  of  consumers'  gas 
appliances  as  may  be  necessary  to  insure  proper  combustion. 

It  is  further  ordered  that  the  Public  Service  Company  of 
Xorthem  Illinois,  during  the  period  of  six  months  from  the 
date  of  service  of  this  order,  upon  request  of  consumers  and 
only  for  the  purpose  of  replacing  open-flame  burners,  furnish 
and  install  free  of  cost  Junior  mantle-burner  lights,  or  their 
equivalent.  Notice  of  this  requirement  shall  be  served  upon 
each  consumer  by  attaching  to  his  monthly  gas  bill  during  the 
said  period  a  slip  stating  that  mantle  installations  will  be  made 
as  herein  provided.  Only  one  installation  of  a  mantle-burner 
light  shall  be  required  under  this  provision  for  each  open  flame 
burner  now  being  used  by  a  consumer. 

It  is  further  ordered  that,  before  reducing  the  calorific  value, 
of  its  gas  as  herein  provided,  the  Public  Service  Company  of 
Northern  Illinois  shall  file  with  this  Commission  and  post  in 
each  location  where  its  gas  bills  may  be  paid  rates  and  schedules 
for  its  gas  services  that  shall  be  in  accordance  with  the  follow- 
ing rules: 

In  the  municipalities  involved  in  this  proceeding  where  there ' 
are  now  in  effect  rates  as  follows : 

Oeneral  Qas  Service, 
Rate. 
$1.10  per  1,000  cubic  feet  of  gas  used. 

Discount 
10^  per  1,000  cubic  feet  when  bills  are  paid  on  or  before  10  days  after  their 
respective  dates. 

Emphyeet'  Rate. 
The  net  rate  for  gas  furnished  to  employees  of  this  company  for  use  in  hia 
residoice  shall  be  50^  per  1,000  cubic  feet. 

Wholesale  OiM  Service, 
Ayailable  for  any  customer  using  the  company's  standard  gas  service. 
Rate. 
n^nand  Charge: 
For  the  first  1,000  cu.  ft.  hr.  of  the  maximum  demand  in  any  month, 

6^  per  cu.  ft.  hr. 
For  the  next  9,000  cu.  ft.  hr.  of  the  maximum  demand  in  the  month, 

6^  per  cu.  ft.  hr. 
For  the  excess,  if  any,  of  the  maximum  demand  in  the  month  over 
10,000  cu.  ft.  hr.,  4^  per  cu.  ft.  hr. 
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Output  Charge  (being  an  additional  charge  for  all  gas  used) : 

For  the  first  100,000  cubic  feet  of  consumption  in  any  month,  45^  per 

1,000  cu.  ft. 
For  the  next  900,000  cubic  feet  of  consumption  in  the  month,  40^  per 

1,000  cu.  ft. 
For  the  excess  consumption  in  the  month  over  1,000,000  cu.  ft.,  35^  per 
1,000  cu.  ft. 
Determination  of  Maximum  Demand, 

Measurement  is  by  maximum  demand  instruments.  The  maximum  de- 
mand  in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by  2) 
indicated  or  recorded  in  the  30-minute  interval  in  such  montii  in  which 
interval  the  consumption  of  gas  hereunder  is  greater  than  in  any  other 
30-minute  interval  in  such  month ;  provided  that  in  case  the  momentary 
maximum  demand  in  any  month  shall  exceed  by  more  than  100  per  e»it 
the  maximum  demand  for  such  month  determined  as  aforesaid,  the  com- 
pany reserves  the  right  to  base  the  customer's  maximum  demand  for 
that  month  and  any  or  all  of  the  succeeding  months  of  the  term  upon  a 
5-minute  instead  of  a  30-minute  interval,  in  which  event  the  maximum 
demand  for  any  month  will  be  deemed  to  be  the  niunber  of  cubic  feet 
(multiplied  by  12)  indicated  or  recorded  in  the  5-minute  interval  in 
such  month  in  which  interval  the  consumption  of  gas  hereunder  ia 
greater  than  in  any  other  5-minute  interval  in  such  month. 
Diacownt. 
2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is  paid 
on  or  before  10  days  after  its  date. 

'*  The  customer  must  agree  that  his  total  payments  for  any  month's  aervice 
hereunder  shall  be  not  less  than  an  amount  equal  to  50  per  cent  of  the 
highest  previous  monthly  demand  charge  under  the  contract. 

There  shall  be  placed  in  effect,  for  all  gas  consumed  after  the 
date  of  reducing  the  heat  contents  as  hereinbefore  provided,  rates 
and  charges  as  follows: 

,     General  Baa  Service. 
Rate. 

$1.00  per  1,000  cu.  ft.  of  gas  used. 
Discount, 
10^  per  1,000  cu.  ft.  when  bills  are  paid  on  or  before  10  days  after  their 
respective  dates. 
Employees*  Rate. 
The  net  rate  for  gas  furnished  to  employees  of  this  company  for  use  in 
his  residence  shall  be  50^  per  1,000  cu.  ft. 

Wholesale  Oas  Service. 
Available  for  any  customer  using  the  company's  standard  gas  service. 
Rate. 

Demand  Charge: 

For  the  first  1,000  cu.  ft.  hr.  of  the  maximum  demand  in  any  month, 

6^  per  cu.  ft.  hr. 
For  the  next  9,000  cu.  ft.  hr.  of  the  maximum  demand  hi  the  month, 

54  per  cu.  ft.  hr. 
For  the  excess,  if  any,  of  the  maximum  demand  in  the  month  over 
10,000  cu.  ft.  hr.,  44  per  cu.  ft.  hr. 
Output  charge  (being  additional  charge  for  all  gas  used) : 

For  the  first  100,000  cu.  ft.  of  consumption  in  any  month,  46^  per  1,000 

cu.  ft. 
For  the  next  900,000  cu.  ft.  of  consumption  in  the  month,  40^  per  1,000 

cu.  ft. 
For  the  excess  consumption  in  the  month  over  1,000,000  cu.  ft.,  35^  per 
1,000  cu.  ft. 
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Determinatiofi  of  Macnm/um  Demand, 
Jdeasurement  is  by  maximum  demand  instnunents.  The  maximum  de- 
mand in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by  2) 
indicated  or  recorded  in  the  30-minute  interval  in  such  month  in  which 
interval  the  consumption  of  gas  hereunder  is  greater  than  in  any  other 
30-minute  interval  in  such  month;  provided  tluit  in  case  the  momentary 
maximum  demand  in  any  month  shall  exceed  by  more  than  100  per 
cent  the  maximum  demand  for  such  month  determined  as  aforesaid,  the 
company  reserves  the  right  to  base  the  customer's  maximmn  demand 
for  that  month  and  any  or  all  of  the  succeeding  months  of  the  term 
upon  a  5-minute  instead  of  a  30-minute  interval,  in  which  event  the 
maximum  d^nand  for  any  month  will  be  deemed  to  be  the  number  of 
cubic  feet  (multiplied  by  12)  indicated  or  recorded  in  the  5-minute 
interval  in  such  month  in  which  interval  the  cohsumption  of  gas  here- 
\mder  is  greater  than  in  any  other  5-minute  interval  in  such'  month. 

Discount. 

2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is  paid 
on  or  before  10  days  after  its  date. 

Jf  minium. 

The  customer  must  agree  that  his  total  payments  for  any  month's  service 
hereunder  shall  be  not  less  than  an  amount  equal  to  50  per  cent  of  the 
highest  previous  monthly  demand  charge  under  the  contract. 

In  certain  municipalities  involved  in  this  proceeding  there 
arc  now  in  effect  rates  and  charges  for  gas  service  as  shown  in 
sdiedule  2 : 

SCHEDULE  2. 

OenenU  Qaa  Service. 

Bate. 

For  the  first  1,000  cu.  ft.  of  consumption  in  any  month $1.10  per  M 

I'or  the  next  2,000  cu.  ft.  of  consumption  in  any  month 1.00  per  M 

For  the  excess  consumption  in  the  month  over  3,000  cu.  ft.  . .     0.90  per  M 

J^itcount, 
10  cents  per  1,000  cu.  ft.  when  bills  are  paid  on  or  before  10  days  after 
their  respective  dates. 

^^imum  Charge. 
i5  cents  per  month  per  meter. 

^^yment  Meters. 
*vnere  measurement  is  by  prepayment  meter  the  company  will  charge  for 
*''  ^aa  consumed  at  the  rate  of  $1.00  net.  per  1,000  cubic  feet.     The 
Pii> visions  of  this  schedule  regarding  minimum  charge  are  inapplicable 
^  prepayment  meters. 


M 


Wholesale  Oas  Service. 
^^«ila.l>X^  for  any  customer  using  the  company's  standard  gas  service. 


L 


^*^<i    Charge: 

^^     'kJie  first  1,000  cubic  foot  hours  of  the  maximum  demand  in  any 

P^Ofcith,  6^  per  cu.  ft.  hr. 

'**■     t:.lie  next  9,000  cubic  foot  hours  of  the  maximum  demand  in  the 

J  ^**^>Xith,  6^  per  cu.  ft.  hr. 

^      -the  excess,  if  any,  of  the  maximum  demand  in  the  month  over 
Q^^^,COO  cubic  foot  hours,  4^  per  cu.  ft.  hr. 
'PU-t    Charge  (being  an  additional  charge  for  all  gas  used) : 

^^^     tdie  first  100,000  cubic  feet  of  consumption  in  any  one  month,  45^ 
m  1^*^  1»000  cu.  ft. 
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For  the  next  900,000  cubic  feet  of  consumption  in  the  month,  40^  per 

1,000  cu.  ft. 
For  the  excess  consumption  in  the  month  over  1,000,OnOO  cubic  feet,  35^ 

per  1,000  cu.  ft. 

Determination  of  Maximum  Demand. 

Measurement  is  by  maximum  demand  instruments.  The  maximum  demand 
in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by  2)  indi- 
cated or  recorded  in  the  30-minutc  interval  in  such  month  in  which 
interval  the  consumption  of  gas  hereunder  is  greater  than  in  any  other 
30-minute  interval  in  such  month;  provided  that  in  case  the  momentary 
maximum  demand  in  any  month  shall  exceed  by  more  than  100  per 
cent  the  maximum  demand  for  such  month  determined  as  aforesaid,  the 
company  reserves  the  right  to  base  the  customer's  maximimi  demand  for 
that  month  and  any  or  all  of  the  succeeding  months  of  the  term  upon  a 
5-minute  instead  of  a  30-minute  interval,  in  which  event  the  maximum 
demand  for  any  month  will  be  deemed  to  be  the  number  of  cubic  feet 
(multiplied  by  12)  indicated  or  recorded  in  the  5-minute  interval  in 
such  month  in  which  interval  the  consumption  of  gas  hereunder  is 
greater  than  in  any  other  5-minute  interval  in  such  month. 

Prompt  Payment  Discount. 
2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is  paid 
on  or  before  10  days  after  its  date. 
Minimum  Charge, 
The  customer  must  agree  that  his  total  payments  for  any  month's  service 
hereunder  shall  be  not  less  than  the  amount  equal  to  50  per  cent  of  the 
highest  previous  monthly  demand  charge  under  the  contract. 

In  all  municipalities  involved  in  this  proceeding  in  which 
the  present  rates  and  charges  for  gas  service  are  in  accordance 
with  those  shovm  in  schedule  2,  next  above,  the  Public  Service 
Company  of  Northern  Illinois,  for  all  gas  consumed  after  re- 
ducing its  heat  content  as  herein  provided,  shall  place  in  effect 
rates  and  charges  therefor  as  foUows: 

General  Oaa  Service, 
Rate. 

For  the  first  1,000  cu.  ft.  of  consumption  in  any  month $1.05  per  H 

For  the  next  2,000  cu.  ft.  of  consiunption  in  any  month 0.00  per  M 

For  the  excess  consumption  in  the  month  over  3,000 0.80  per  M 

Discount. 

10  cents  per  1,000  cubic  feet  when  bills  are  paid  on  or  before  10  days 
after  their  respective  dates. 
Minimum  Charge. 

76  cents  per  month  per  meter. 
Prepayment  Meters. 

Where  measurement  is  by  prepayment  meter  the  company  will  charge  for 
all  gas  consiuned  at  the  rate  of  $1  net,  per  1,000  cubic  feet.  The  pro- 
visions of  this  schedule  regarding  minimum  charge  are  inapplicable  to 
prepayment  meters. 

Wholesale  Oas  Service, 
Available  for  any  customer  using  the  company's  standard  gas  service. 
Rate. 

Demand  Charge: 
For  the  first  1,000  cubic  foot  hours  of  the  maximum  demand  in  any 
month,  6^  per  cu.  ft.  hr. 
P.U.R.1918D. 


Digitized  by 


Google 


RE  PUBLIC  SERVICE  CO.  267 

For  the  next  9,000  cubic  foot  hours  of  the  miiviiiniim  demand  in  the 

month,  5^  per  cu.  ft.  hr. 
For  the  excess,  if  any,  of  the  maximum  demand  in  the  month  over 

10,000  cubic  foot  hours,  4^  per  cu.  ft.  hr. 
Output  Charge  (being  an  additional  charge  for  all  gas  used) : 
For  the  first  100,000  cubic  feet  of  consumption  in  any  month,  45^  per 

1,000  cu.  ft. 
For  the  next  900,000  cubic  feet  of  consumption  in  any  month,  40^  per 

1,000  cu.  ft. 
For  the  excess  consumption  in  the  month  over  1,000,00  cabic  feet,  86^ 

per  3,000  cu.  ft. 
Determination  of  Mawimum  Demand, 
Measurement  is  by  maximum  demand  instruments.     The  maximum  de- 
mand  in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by  2) 
indicated  or  recorded  in  the  30-minute  interval  in  such  month  in  which 
interval   the   consumption   of   gas    hereunder   is   greater  than   in   any 
other   30-minute   interval   in   such   month;    provided   that  in   case  the 
momentary  maximum  demand  in  any  month  shall  exceed  by  more  than 
100  per  coit  the  maximum  demand  for  such  month  determined  as  afore- 
said, the  company  reserves  the  right  to  base  the  customer's  maximum 
demand  for  that  month  and  any  or  all  of  the  succeeding  months  of  the 
term  upon  a  5-minute  instead  of  a  80-minute  interval,  in  which  event 
the  maximum  demand  for  any  monl^  will  be  deemed  to  be  the  number 
of  cubic  feet  (multiplied  by  12)   indicated  or  recorded  in  the  5-minute 
interval    in   such   month    in   which    interval    the   consiunption    of   gas 
hereunder  is  greater  than  in  any  other  5-minute  interval  in  such  month. 
Prompt  Payment  Discount, 
2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is  paid 
on  or  before  10  days  after  its  date. 

Minimum  Charge. 
The  customer  must  agree  that  his  total  payments  for  any  month's  service 
hereunder  shall  be  not  less  than  an  amount  equal  to  60  per  cent  of  the 
highest  previous  monthly  demand  charge  imder  the  contract. 

In  certain  municipalities  involved  in  this  proceeding  there 
ai-e  now  in  effect  rates  and  charges  for  gas  service  as  shown  in 
schedule  3: 


SCHEDULE  3. 
General  Gas  Service, 
Kate, 
$1.10  per  1,000  cubic  feet  of  gas  used. 

Discount. 
10  cents  per  1,000  cubic  feet  when  bills  are  paid  on  or  before  10  days 
after  their  respective  dates. 

Minimum. 
50  cents  per  meter  per  month. 

¥,mployees*  Rate. 
The  net  rate  for  gas  furnished  to  employees  of  this  company  for  use  in 
his  residence  shall  be  50  cents  per  1,000  cubic  feet. 

Industrial  Gas  Service. 

Rate. 

For  the  first  16,000  cu.  ft.  of  gas  used  per  month $1.10  per  M 

For  the  next  1.5,000  cu.  ft.  of  gas  used  per  month 1.00  per  M 

For  the  next  20,000  cu.  ft.  of  gas  used  per  month 0.00  per  M 

For  all  over  50,000  cu.  ft.  of  gas  used  per  month 0.80  per  M 
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Prompt  Payment  Discount. 

10  cents  per  1,000  cubic  feet  when  bills  are  paid  on  or  before  10  days 
after  their  respective  dates. 

Minimum. 

For  each  3-,  5-,  10-,  or  20-light  meter $0.60  per  month 

For  each     30-light  meter   1.00  per  month 

For  each     45-light  meter   150  per  month 

For  each     60-light  meter   2.00  per  month 

For  each     80-light  meter   2.50  per  month 

For  each  100-light  meter   3.00  per  month 

For  each  150-light  meter    4.00  per  month 

Wholesale  Oaa  Service. 
Available  for  any  customer  using  the  company's  standard  service. 
Rate. 

Demand  Charge: 

For  the  first  1,000  cubic  feet  of  the  maximum  demand  in  any  month, 

6^  per  cu.  ft.  hour. 
For  the  next  0,000  cubic  foot  hours  of  the  maximum  d^nand  in  any 

month,  5^  per  cu.  ft.  hour. 
For  the  excess,  if  any,  of  the  maximum  demand  in  the  m<mth  over 
10,000  cubic  foot  hrs.,  4^  per  cu.  ft.  hour. 
Output  Charge  (being  an  additional  charge  for  all  gas  used) : 
For  the  first  100,000  cubic  feet  of  consumption  in  any  month,  46#  p^ 

1,000  cu.  ft. 
For  the  next  900,000  cubic  feet  of  consumption  in  the  month,  40^  per 

1,000  cu.  ft. 
For  the  excess  consumption  in  the  month  over  1,000,000  cubic  ieet,  Z54 
per  1,000  cu.  ft. 
Determination  of  Maximum  Demand. 

Measurement  is  by  maximum  demand  instnunents.  The  maximum  demand 
in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by  2)  indi- 
cated or  recorded  in  the  30-minute  interval  in  such  month  in  which 
interval  the  consumption  of  gas  hereunder  is  greater  than  in  any  other 
30-minute  interval  in  such  month ;  provided  that  in  case  the  momentary 
maximum  demand  in  any  month  shall  exceed  by  more  than  100  per 
eent,  the  maximum  demand  for  such  month  determined  as  aforesaid, 
the  company  reserves  the  right  to  base  the  customer's  maximum  de- 
mand for  that  month  and  any  or  all  of  the  succeeding  months  of  the 
term  upon  a  5-minute  interval  instead  of  a  30-minute  interval,  in 
which  event  the  maximum  demand  for  any  month  will  be  deemed  to 
be  the  number  of  cubic  feet  (multiplied  by  12)  indicated  or  recorded 
in  the  5-minute  interval  in  such  month,  in  which  interval  the  consump- 
tion of  gas  hereunder  is  greater  than  any  5-minute  interval  in  such 
month. 
Discount. 

2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is 
paid  on  or  before  10  days  after  its  date. 
Minimum. 
The  customer  must  agree  that  his  total  payments  for  any  month's  service 
hereunder  shall  be  not  less  than  an  amount  equal  to  50  per  cent  of 
the  highest  previous  monthly  demand  charge  under  the  contract. 

In  all  municipalities  involved  in  this  proceeding,  except  Kan- 
kakee, in  which  the  present  rates  and  charges  for  gas  service  are 
in  accordance  with  those  shown  in  schedule  8,  next  above,  the 
Public  Service  Company  of  Northern  Illinois,  for  all  gas  con- 
f  umed,  after  reducing  its  heat  content  as  herein  provided,  shall 

place  in  eflFect  rates  and  charges  therefor  as  follows: 
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Oeneral  Oom  Service. 
Rate. 

$1.06  per  1,000  cubic  feet  of  gas  used. 
Discount, 
10<  per  1,000  cubic  feet  when  bills  are  paid  on  or  before  10  days  after 
their  respective  dates. 
Minimum. 

504  per  meter  per  month. 
Employee^  Rates. 
The  net  rate  for  gas  furnished  to  employees  of  this  company  for  use  in 
his  residence  shall  be  60  cents  for  1,000  cubic  feet. 

Industrial  Oas  Service, 

Rate. 

For  the  first  16,000  cu.  ft.  of  gas  used  per  month $1.06  per  M 

For  the  next  16,000  cu.  ft.  of  gas  used  per  month 1.00  per  M 

For  the  next  20,000  cu.  ft.  of  gas  used  per  month 0.90  per  M 

For  all  over  60,000  cu.  ft.  of  gas  used  per  month 0.80  per  M 

Prompt  Payment  Discount. 
10  cents  per  1,000  cu.  ft.  when  bills  are  paid  on  or  before  10  days  after 
their  respective  dates. 

Minimum. 

For  each  3-,  6-,  10-  or  20-light  meter $0.60  per  month 

For  each     30-light  meter   1.00  per  month 

For  each     46-light  meter   1.60  per  month 

For  each     60-light  meter   2.00  per  month 

For  each     80-light  meter   2.60  per  month 

For  each  100-light  meter   3.00  per  month 

For  each  160-light  meter   4.00  per  month 

Wholesale  Gas  Service. 

Available  for  any  customer  using  the  company's  standard  gas  service. 

Rate. 

Demand  Charge: 
For  the  first  1,000  cu.  ft.  hours  of  the  maximum  demand  in  any  month, 

6^  per  cu.  ft.  hour. 
For  the  next  9,000  cu.  ft.  hours  of  the  maximum  demand  in  the  month, 

6^  per  cu.  ft.  hour. 
For  the  excess,  if  any,  of  the  maximum  demand  in  the  month  over 

10,000  cu.  ft.  hrs.,  44  per  cu.  ft.  hour. 

Output  Charge  (being  an  additional  charge  for  all  gas  used) : 
For  the  first  100,0^  cu.  ft.  of  consumption  in  any  month,  46f  per  1,000 

cubic  feet. 
For  the  next  900,000  cu.  ft.  of  consumption  in  the  month,  40^  per  1,000 

cubic  feet. 
For  the  excess  consumption  in  the  month  ovor  1,000,000  cubic  feet,  36^ 

per  1,000  cubic  feet. 

Determination  of  Mawimum  Demand. 
Heasuronent  is  by  maximum  demand  instruments.  The  maximum  de- 
mand in  any  month  shall  be  the  number  of  cubic  feet  (multiplied  by 
2)  indicated  or  recorded  in  the  30-minute  interval  in  such  month  in 
which  interval  the  consumption  of  gas  hereunder  is  greater  than  in  any 
other  30-minute  interval  in  such  month;  provided  that  in  case  the 
momentary  maximum  demand  in  any  month  shall  exceed  by  more  than 
100  per  cent  the  maximum  demand  for  such  month  determined  as  afore- 
'  said,  the  company  reserves  the  right  to  base  the  customer's  maximum, 
demand  for  that  month  and  any  or  all  of  the  succeeding  months  of  the 
term  upon  a  5-minute  interval  instead  of  a  30-minute  interval,  in  which 
event  the  maximum  demand  for  any  month  will  be  deemed  to  be  the- 
number  of  cubic  feet  (multiplied  by  12)   indicated  or  recorded  in  th» 
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5-minute  interval  in  such  month  in  which  interval  the  consumption  of 
gas  hereimder  is  greater  than  in  any  other  5-minute  interval  in  such 
month. 

Discount. 

2  per  cent  of  the  total  amount  of  any  monthly  bill  when  the  bill  is  paid 
on  or  before  10  days  after  its  date. 

Minimum. 

The  customer  must  agree  that  his  total  payments  for  any  month's  service 
hereimder  fhall  be  not  less  than  an  amount  equal  to  50  per  cent  of  the 
highest  previous  monthly  demand  charge  under  the  contract. 

In  the  city  of  Kankakee,  Illinois,  one  of  the  municipalities 
herein  involved,  rates  and  charges  for  gas  service  shall  remain 
as  at  present. 

It  is  further  ordered  that  the  Public  Service  Company  of 
N'orthern  Illinois,  within  twenty  days  from  the  date  of  service 
of  this  order,  shall  file  with  this  Commission  its  written  accept- 
ance of  the  same.  In  default  of  the  filing  of  such  written  ac- 
ceptance as  aforesaid  this  order  shall  be  null  and  void. 

Note— In  Ee  Princeton  Gas  Co.  No.  6968,  Sept.  12,  1917,  the 
Illinois  Commission  authorized  a  minimum  monthly  charge  for  gas 
of  50  cents  per  meter  applicable  alike  to  consumers  using  the  regular 
credit  or  prepayment  meters. 

The  Colorado  Commission  established  a  minimum  monthly  charge 
of  70  cents  net,  for  a  gas  company,  where  the  estimated  average  cost 
to  the  company  of  maintaining  service  for  consumers  using  no  gas 
was  56  cents  per  month,  and  the  average  cost  of  serving  customers 
whose  bills  are  less  than  $1  per  month  was  85  cents.  La  Junta  v. 
Otero  County  Gas  Co.  Decision  No.  148,  Case  No.  145,  Dec.  20, 
1917. 

A  minimum  charge  is  not  based  on  the  production  cost  of  gas,  and 
bears  almost  no  direct  relation  to  increase  in  the  cost  of  the  ma- 
terials from  which  the  gas  is  made.  Re  Wisconsin  Trust  Co.  (Wis.) 
Dec.  31,  1917. 

In  Re  Pueblo  Gas  &  Fuel  Co.  Case  No.  142,  Jan.  31,  1918,  the 
Colorado  Commission  said  that  the  rate  for  gas  sold  through  pre- 
payment meters  should  be  slightly  higher  than  the  rates  to  other 
consumers  for  the  reason  that  such  meters  are  in  themselves  more 
expensive  and  are  likewise  more  expensive  to  maintain  and  adjust. 
P.U.R.1918D, 
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NEBRASKA    STATE   BAUiWAT    COMMISSION. 

GROVEE  B.  HODGES  et  d. 

V. 

LINCOLN  TBACTION  COMPANY. 

[Formal  Complaint  No.  346.] 

CmistiiuHonal  law  ^  Due  process  ^  BestoraUon  of  discharged  em^ 
ployees. 

The  Nebraska  Commission  cannot  require  a  utility  not  to  discharge 
employees  because  of  membership  in  a  union  or  order  discharged  em- 
ployees to  be  restored,  on  the  theory  that  this  is  an  exercise  of  its  juris- 
diction over  service;  since  the  exercise  of  such  a  power  would  deprive 
the  company  of  its  liberty  and  property  without  due  process  of  law. 

(Wilson,  Commissioner,  dissents.) 

[April  10,  1918.] 

Complaint  demanding  the  restoration  of  adequate  street  rail- 
way service,  the  immunity  of  employees  from  discharge  because 
of  membership  in  a  union,  and  the  restoration  of  discharged 
employees;  dismissed. 

Hall,  Commissioner:  The  defendant,  the  Lincoln  Traction 
Cojupany,  hereinafter  called  the  company,  owns  and  operates 
a  street  railway  system  in  the  city  of  Lincoln,  employing  about 
11(5  men  as  motormen  and  conductors  in  carrying  on  its  business. 
The  contracts  of  employment  are  individual  and  are  indefinite 
as  to  time ;  they  are  verbal,  being  supplemented  by  printed  rules 
laid  down  by  the  company,  which  provide,  among  other  things, 
for  increases  in  pay  and  certain  perquisites  to  those  remaining 
in  service  for  specified  periods  of  time.  These  relations  between 
the  employees  and  the  company  have  obtained  since  its  organiza- 
tion in  1909. 

During  the  early  part  of  the  year  1917  the  employees  became 
dissatisfied  with  'their  conditions  of  employment  and  decided  to 
fonn  a  union,  in  order  more  effectually  to  enforce  their  de- 
mands against  the  company.  The  organization  was  effected  by 
forming  division  No.  744  of  the  Amalgamated  Association  of 
Street  &  Electric  Kailway  Employees  of  America.  Thereafter 
the  demands  of  the  men  were  taken  up  with  the  company,  some 
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of  which  the  company  agreed  to  and  others  of  which  it  rejected. 
The  recognition  of  the  union  was  the  principal  question  involved ; 
the  company  wholly  refused  to  recognize  the  union  or  to  deal 
with  it.  An  operating  agreement  was  proposed  and  discussed 
by  the  parties,  but  no  conclusion  was  reached,  owing  principally 
to  the  refusal  of  the  company  to  recognize  the  union.  We  w  ish 
to  say  in  passing  that  the  proposed  agreement  contained  pro- 
visions inconsistent  with  the  powers  of  the  State  Railway  Com- 
mission over  the  company;  and  such  provisions,  even  though 
adopted  by  both  parties,  would  have  been  wholly  ineffective,  as 
the  constitutional  powers  of  the  Commission  are  not  to  be  abro- 
gated by  private  agreement;  contracts  affecting  the  service  or 
general  control  of  common  carriers  are  always  subject  to  the 
powers  of  the  Eailway  Commission.  The  company,  through 
some  of  its  officers,  urged  the  men  not  to  join  the  union,  and 
later  discharged  a  number  of  them  on  account  of  their  activity 
in  its  formation. 

Wo  adjustment  of  the  difficulties  having  been  reached,  a  strike 
was  called,  and  about  125  of  the  men  quit  the  servioe  of  the 
company.  No  useful  purpose  could  be  subserved  by  detailing 
the  history  of  the  strike.  It  followed  the  usual  course,  leading 
to  heavy  loss  on  both  sides  and  imposing  great  hardship  on  the 
public  Prior  to  the  strike,  and  when  it  became  known  that  it 
was  impending,  both  parties  were  invited  by  the  Conmiiseion 
to  appear  before  it  to  solve  the  difficulties,  but  neither  availed 
itself  of  the  opportunity.  Notwithstanding  the  offer  of  the 
Commission,  the  employees,  under  most  unwise  leadership, 
elected  to  disregard  the  Commission  and  to  take  matters  into- 
their  own  hands  to  force  the  company  to  recognize  the  union, 
and  to  that  end  called  a  strike  and  wholly  disrupted  the  service 
of  the  company.  The  responsibility  for  the  disastrous  results 
that  followed  must  be  borne  by  those  who  ordered  the  strike.  It 
is  apparent  from  the  record  that  had  the  Commission  had  op- 
portunity to  settle  the  trouble,  the  strike  and  all  of  its  attending- 
and  unfortunate  results  might  have  been  averted.  It  goes  with- 
out saying  that  no  one  whose  action  contributed  to  the  disruption 
of  the  public  service  can  now  be  heard  to  complain  that  the 
company  did  not  render  proper  service. 

On  the  9th  day  of  May,  1917,  after  the  strike  had  been  iu 
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prc^ess  for  about  three  weeks  and  it  was  apparent  that  it  would 
prove  a  failure,  complaint  was  filed  by  five  of  the  former  em- 
ployees, charging  that  the  service  rendered  by  the  company  was 
inadequate  and  setting  forth  that  some  fifteen  or  more  employees 
of  the  company  had  been  wrongfully  discharged  for  the  reason 
that  they  had  refused  at  the  demand  of  the  company  to  with- 
draw from  the  union.    In  their  prayer  complainants  asked  that 
the  company  be  required  to  restore  adequate  service,  that  the 
Commission  order  that  in  the  future  the  company  should  not 
discharge  employees  because  of  membership  in  a  union,  and  that 
the  discharged  employees  be  restored  to  their  former  positions. 
On  the  15th  of  May  the  Commission  entered  an  order  providing 
for  the  investigation  of  the  service  rendered  by  the  company 
and  the  terms  and  conditions  of  employment  of  all  of  its  em- 
ployees, with  a  view  to  making  such  an  order  as  a  proper  stand- 
ard of  public  service  might  require.    A  hearing  was  had  and  a 
very  voluminous  record  was  made.     The  general  investigation 
by  the  Commission  was  not  pressed,  nor  was  the  character  of 
the  service  rendered  by  the  company  considered  at  length,  but 
^th  were  made  subordinate,  the  eflforts  of  the  complainants 
centering  on  the  reinstatement  of  the  discharged  employees.    At 
the  time  the  hearing  closed — and  the  decision  must  be  entered 
^  of  that  date — the  service  rendered  by  the  company,  %which  had 
^D  greatly  crippled  by  the  strike,  had  been  largely  restored. 
Owing  to  the  sympathy  of  many  of  the  citizens  of  the  city  with 
^^  ttien  who  had  gone  out  of  the  service  of  the  company,  and 
o\fnj2g  to  the  fear  of  personal  violence  on  the  part  of  many  others, 
Jfe  Xfcuxuber  of  passengers  at  that  time  was  comparatively  small. 
ttG    o^xs  run  during  the  day  were  sufficient  to  carry  all  who 
Qsjar^^  to  ride.     Owing  to  the  danger  of  operating  the  cars  at 
Jgtxt^^      that  service  was  not  fully  restored  when  the  hearing 

^        ^^Ximing  that  the  company  then  needed  additional  men,  the 
^    ^^•i^Dn  to  be  determined  is,  Has  the  Commission  power  to  order 

..-.^^^instatement  of  the  discharged  employees  as  prayed? 
^j^     "^-^^  source  of  the  Commission's  power  is  the  constitutional 
ig       '"^^iment  of  1906,  §  19-a,  article  5  of  the  Constitution,  which 


gj^    Y"^       follows:     "The  powers  and  duties  of  such  Commission 
1>,XJ"  ^^^  include  the  regulation  of  rates,  service  and  general  control 
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of  common  carriers  as  the  legislature  may  provide  by  law.  But, 
in  the  absence  of  specific  legislation,  the  Commission  shall  exer- 
cise the  powers  and  perform  the  duties  enumerated  in  this  pro- 
vision." 

An  amendment  once  adopted  becomes  an  integral  part  of  the 
Constitution,  and  the  whole  instrument  must  be  considered  as 
though  all  adopted  at  one  time.  Const,  art.  15,  §  1:  State  ex 
rel.  Mortensen  v.  Furse,  89  Neb.  652,  131  N.  W.  1030.  The 
Constitution  must  be  construed  as  a  whole  and  all  provisions 
must  be  deemed  of  equal  validity.  While  the  powers  of  the 
Commission  are  broad  and  comprehensive,  they  are  strictly 
limited  by  §  3  of  article  1 ;  and  they  must  not  be  exercised  so 
thai  any  person  will  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

The  constitutional  amendment  and  the  statute  enacted  pur- 
suant thereto,  with  its  amendments,  give  the  Railway  Commis- 
sion the  regulation  of  rates,  service,  and  general  control  of  all 
conmion  carriers.  The  statute  provides  for  the  making  of  rates, 
the  regulation  of  the  service,  and  a  general  supervision  of  the 
management  of  such  corporations.  It  covers  violations  of  law 
and  of  the  orders  of  the  Commission  by  common  carriers  and 
their  managers;  penalties  are  provided  for  such  violations,  and 
the  proced^ire  is  laid  down.  In  all  the  instances  covered  the 
penalty  is  against  the  carrier  and  those  who  are  in  control  of  it 
There  is  no  penalty  provided  for  violations  by  employees.  While 
the  Commission  exercises  large  supervisory  powers,  there  is 
nothing  that  gives  it  the  internal  management  of  a  common 
carrier.  Its  functions  are  not  comparable  to  those  of  a  receiver 
acting  under  appointment  of  a  court  of  equity.  His  powers  are 
managerial;  those  of  the  Commission  affect  the  general  control. 
The  Commission's  powers  are  exceedingly  broad;  it  may,  for 
instance,  in  regulating  the  service,  fix  the  hours  of  labor  of  the 
employees,  the  conditions  of  service,  the  number  of  employees, 
and  may  even  fix  the  scale  of  wages.  Wilson  v.  New,  243  U.  S. 
332,  61  L.  ed.  755,  L.R.A.1917E,  938,  37  Sup.  Ct.  Rep.  298, 
Ann.  Cas.  1918A,  1024;  Evans  v.  Erie  R.  Co.  1  P.  S.  C.  (2d 
Dist.  N.  Y.)  28;  all  of  these  things  may  be  done  only  after  due 
inquiry  and  investigation  and  subject  to  the  right  of  review  by 
the  courts.  If  upon  investigation  the  Commission  find  the  serv- 
P.U.R.1918D. 
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ice  rendered  by  a  carrier  to  be  inadequate,  it  clearly  has  the 
power  to  order  the  carrier  to  increase  the  nnmber  of  its  em- 
ployees so  that  a  sufficient  force  will  be  provided ;  and  in  regu- 
lating the  number  of  operatives  the  Commission  will  provide 
suitable  working  regulations  between  the  carrier  and  its  em- 
ployees.     But,   while   it   has   power  to  direct   the   number   of 
employees  so  that  a  sufficient  force  will  be  provided  to  take  care 
of  the  carrier's  service,  the  Commission  cannot  direct  the  com- 
pany what  individuals  it  may  or  may  not  employ.     Its  powers 
go  to  regulating  the  service  and  supervising  the  general  manage- 
ment, and  any  attempt  to  go  farther  would  be  to  proceed  without 
due  process  of  law.     If  the  company  can  be  required  to  employ 
and  pay  those  whom  it  does  not  wish  in  its  service,  its  property 
is  thereby  taken  without  due  process  of  law  and  in  violation 
of  the  Constitution.     The  Commission  could  not  assume  the 
Bianagement  of  the  property,  altliough  the  property  was  being 
mismanaged  and  the  carrier  would  not  obey  the  orders  of  the 
Commission.     It  has  authority  to  institute  an  action  in  equity, 
^here  such  conditions  prevail,  for  the  appointment  of  a  receiver ; 
but  in  such  case  the  receiver  would  be  the  officer  of  the  court, 
and  responsible  to  the  court  for  the  management  of  the  property. 
The  constitutional  powers  of  the  Commission  over  rates  and 
service  and  general  control  would  not  be  in  anywise  abrogated 
l>y  the  appointment  of  such  receiver.     United  States  v.  Nixon, 
^^^    tr.  S.  231,  59  L.  ed.  207,  35  Sup.  Ct.  Rep.  49;  United 
States  V.  Eamsey,  42  L.R.A.(lSr.8.)  1031,  116  C.  C.  A.  568, 
^^^  lE^ed.  144;  Erb  v.  Morasch,  177  U.  S.  584,  44  L.  ed.  897,  20 
^"I>-      €t  Rep.  819;  Beers  v.  Wabash,  St  L.  &  P.  R  Co.  34 
^*^-     244. 

*^^   it  is  to  be  assumed  that  the  power  of  general  control  enables 

^"tate  Railway  Commission  to  settle  individual  disputes  be- 

^^^»>.  employer  and  employee,  it  must  be  assumed  that  it  can 

'^^^***     coercive  force  upon   either  party.     If  it  be  within  its 

^^[^^'"ijiee  to  require  a  carrier  to  retain  a  certain  employee  or  to 

^^-^'^  state  one  already  discharged,  it  must  have  a  correlative  power 

^O-Tce  an  unwilling  employee  to  remain  in  the  service  or  to 

!^^^i-re  him  to  return  to  such  service  if  he  has  voluntarily  left 

Such  a  power  would  be  a  plain  violation  of  the  guaranties 

w/-*^l>^Tty  and  property  as  provided  in  §  1  of  the  Constitution; 
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undor  the  Constitution  the  Railway  Commission  has  no  power 
to  retjiiire  an  employer  to  retain  a  particular  «nployee,  nor  can 
it  require  an  unwilling  employee  to  remain  in  service. 

It  must  not  be  inferred  that  tiiere  is  an  unlimited  right  on 
the  part  of  the  employees  to  quit  the  service,  or  on  the  part  of 
the  carrier  to  discharge  its  employees.  All  contract  rights  flow- 
ing from  such  relation  are  fully  protected  by  the  courts,  and  in 
the  present  instance  some  of  the  employees  who  have  remained 
with  the  company  for  a  sufficient  period  of  time  to  entitle  them 
to  certain  advantages  and  perquisites  might,  if  wrongfully  dis- 
charged, have  a  cause  of  action  against  the  company.  This, 
however,  is  a  matter  over  which  we  have  no  jurisdiction,  and 
only  refer  to  it  to  avoid  misunderstanding. 

Our  views  as  to  the  powers  of  the  Commission  to  reinstate  em- 
ployees, both  those  discharged  by  the  company  and  those  quitting 
voluntarily,  are  fully  sustained  by  the  authorities.  In  Adair  v. 
United  States,  208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep. 
277,  13  Ann.  Cas.  764,  an  act  of  Congress  making  it  a  criminal 
offense  against  the  United  States  for  an  agent  or  officer  of  an 
interstate  carrier  having  full  authority  in  the  premises  from  his 
principal  to  discharge  an  employee  from  the  service  of  such  car- 
rier because  of  his  membership  in  a  labor  organization  was  held 
to  be  in  violation  of  the  5th  Amendment  of  the  Federal  Constitu- 
tion, providing  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  In  that  case  the  defend- 
ant, Adair,  who  was  an  agent  of  an  interstate  carrier,  discharged 
an  employee  of  the  compcmy  because  of  his  membership  in  a 
union.  After  considerable  discussion  Justice  Harlan  sums  up  as 
follows : 

"May  Congress  make  it  a  criminal  offense  against  the  United 
States — as,  by  the  10th  section  of  the  Act  of  1898,  it  does — ^for 
an  agent  or  officer  of  an  interstate  carrier,  having  full  authority 
in  the  premises  from  the  carrier,  to  discharge  an  employee  from 
service  simply  because  of  his  membership  in  a  labor  organiza- 
tion?    .     .     . 

"The  first  inquiry  is  whether  the  part  of  the  10th  section  of 
the  Act  of  1898  upon  which  the  first  count  of  the  indictment  was 
based  is  repugnant  to  the  5th  Amendment  of  the  Constitution, 
declaring  that  no  person  shall  be  deprived  of  liberty  or  property 

P.U.R.1918D. 


Digitized  by 


Google 


\ 


HODGES  V.  LINCOLN  TRACTION  CO.  277 

without  due  process  of  law.  In  our  opinion  that  section,  in  the 
particular  mentioned,  is  an  invasion  of  the  personal  liberty,  as 
well  as  of  the  right  of  prc^rty,  guaranteed  by  that  Amendment." 
The  5th  Amendment  of  the  Federal  Constitution  is  almost 
verbatim  the  same  as  §  3  of  the  Constitution  of  Nebraska,  which 
provides  that  "no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

Quoting  Justice  Harlan  again:  *^hile,  as  already  suggested, 

the  rights  of  liberty  and  property  guaranteed  by  the  Constitution 

against  deprivation  without  due  process  of  law  is  subject  to  such 

reasonable  restraints  as  the  common  good  or  the  general  welfare 

may  require,  it  is  not  within  the  functions  of  government — at 

least,  in  the  absence  of  contract  between  the  parties — ^to  compel 

any  person,  in  the  course  of  his  business  and  against  his  will,  to 

accept  or  retain  the  personal  services  of  another,  or  to  compel 

any  person,  against  his  will,  to  perform  personal  services  for 

another.    The  right  of  a  person  to  sell  his  labor  upon  such  terms 

as  he  deems  proper  is,  in  its  essence,  the  same  as  the  right  of  the 

purchaser  of  labor  to  prescribe  the  conditions  upon  which  he 

^U  accept  such  labor  from  the  person  offering  to  sell  it    So  the 

right  of  the  employee  to  quit  the  service  of  the  employer,  for 

whatever  reason,  is  the  same  as  the  right  of  the  employer,  for 

whatever  reason,  to  dispense  with  the  services  of  such  employee 

It  was  the  legal  right  of  the  defendant,  Adair, — ^however  unwise 

such  a  course  might  have  been, — to  discharge  Coppage  because  of 

iia  being  a  member  of  a  labor  organization,  as  it  was  the  legal 

^^g&t  of  Coppage,  if  he  saw  fit  to  do  so, — ^however  unwise  such  a 

c<?&jrso  on  his  part  might  have  been, — to  quit  the  service  in  which 

^  ^«vas  engaged,  because  the  defendant  employed  some  persons 

.  ^  Tv^ere  not  members  of  a  labor  organization.    In  all  such  par- 

^lax-s   the  employer  and  the  employee  have  equality  of  right, 

•  ^    axijr  legislation  that  disturbs  that  equality  is  an  arbitrary 

^  ^"''-^'^^^nce  with  the  liberty  of  contract  which  no  government 

^^S5^Jly  justify  in  a  free  land." 
jgj^  <^oppage  V.  Kansas,  236  U.  S.  1,  59  L.  ed.  441,  L.R.A. 
^  "^>  960,  35  Sup.  Ct.  Eep.  240,  which  was  a  case  involving 
^.  ^^^^te  of  the  state  of  Kansas  declaring  it  to  be  unlawful  to 
^^^  require,  demand,  or  influence  any  person  to  enter  into 
Pu  j^^^^^eement  not  to  join  a  labor  organization  as  a  condition  of 
18D. 
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securing  employment  or  continuing  in  employment,  Coppage,  the 
defendant,  who  was  a  superintendent  of  the  St.  Louis-San  Fran- 
cisco Railway,  discharged  a  switchman  employed  by  that  cam- 
pany  because  he  would  not  agree  to  withdraw  from  a  switch- 
men's union  as  a  condition  to  his  remaining  in  the  service  of  the 
company.  Coppage  was  thereupon  arrested  and  prosecuted.  In 
that  case,  Adair  v.  United  States,  cited  supra,  is  approved.  The 
court,  Justice  Pitney  rendering  the  opinion,  uses  this  language : 
"Under  constitutional  freedom  of  contract,  whatever  either  party 
has  the  right  to  treat  as  sufficient  ground  for  terminating  the  em- 
ployment, where  there  is  no  stipulation  on  the  subject,  he  has 
the  right  to  provide  against  by  insisting  that  a  stipulation  respect- 
ing it  shall  be  a  sine  qua  non  of  the  inception  of  the  employment, 
or  of  its  continuance  if  it  be  terminable  at  wilL^' 

And  further :  "It  is  said  in  the  opinion  of  the  state  court  that 
membership  in  a  labor  organization  doe%  not  necessarily  affect  a 
man's  duty  to  his  employer;  that  the  employer  has  no  right,  by 
virtue  of  the  relation,  *to  dominate  the  life  nor  to  interfere  with 
the  liberty  of  the  employee  in  matters  that  do  not  lessen  or  de- 
teriorate the  service;'  and  that  ^the  statute  implies  that  labor 
imions  are  lawful,  and  not  inimical  to  the  rights  of  employers.^ 
The  same  view  is  presented  in  the  brief  of  counsel  for  the  state, 
where  it  is  said  that  membership  in  a  labor  organization  is  the 
'personal  and  private  affair'  of  the  employee.  To  this  line  of 
argument  it  is  sufficient  to  say  that  it  cannot  be  judicially 
declared  that  membership  in  such  an  organization  has  no  relation 
to  a  member's  duty  to  his  employer ;  and  therefore,  if  freedom  of 
contract  is  to  be  preserved,  the  employer  must  be  left  at  liberty 
to  decide  for  himself  whether  such  membership  by  his  employee 
is  consistent  with  the  satisfactory  performance  of  the  duties  of 
the  employment. 

"Of  course  we  do  not  intend  to  say,  nor  to  intimate,  anything 
inconsistent  with  the  right  of  individuals  to  join  labor  unions, 
nor  do  we  question  the  legitimacy  of  such  organizations  so  long 
as  they  conform  to  the  laws  of  the  land  as  others  are  required  to 
do.  Conceding  the  full  right  of  the  individual  to  join  the  union, 
he  has  no  inherent  right  to  do  this  and  still  remain  in  the  employ 
of  one  who  is  unwilling  to  employ  a  union  man,  any  more  than 
the  same  individual  has  a  right  to  join  the  union  without  the  con- 
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sent  of  that  organization.  Can  it  be  doubted  that  a  labor  organi- 
zation— a  voluntary  association  of  workingmen — has  the  inher- 
ent and  constitutional  right  to  deny  membership  to  any  man  who 
will  not  agree  that  during  such  membership  he  will  not  accept  or 
retain  employment  in  company  with  nonunion  men  ?  Or  that  a 
union  man  has  the  constitutional  right  to  decline  preferred  em- 
ployment unless  the  employer  will  agree  not  to  employ  any  non- 
union man  ?  (In  all  cases  we  refer,  of  course,  to  agreements  made 
voluntarily,  and  without  coercion  or  duress  as  between  the  par- 
ties. And  we  have  no  reference  to  questions  of  monopoly,  or  in- 
terference with  the  rights  of  third  parties  or  the  general  public. 
These  involve  other  considerations,  respecting  which  we  intend 
to  intimate  no  opinion.  .  .  .)  And  can  there  be  one  rule  of 
liberty  for  the  labor  organization  and  its  members,  and  a  differ- 
ent and  more  restrictive  rule  for  employers  ?  We  think  not ;  and 
since  the  relation  of  employer  and  employee  is  a  voluntary  rela- 
tion, as  clearly  as  is  that  between  the  members  of  a  labor  organi- 
zation, the  employer  has  the  same  inherent  right  to  prescribe  the 
terms  upon  which  he  will  consent  to  the  relationship,  and  to  have 
them  fairly  understood  and  expressed  in  advance." 

The  latest  expression  of  the  Supreme  Court  of  the  United 

States  is  found  in  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (U.  S. 

Adv.  Ops.  1917-18,  p.  96)  245  U.  S.  229,  62  L.  ed.  — ,  I.R.A. 

191 8G,  497,  38  Sup.  Ct.  Rep.  190,  which  was  a  suit  to  obtain  an 

-'Djunction  to  restrain  defendants,  some  of  whom  were  organizers 

^  ^^    £L    labor  union,  from  interfering  with  the  relation  existing 

v>etA\'ecn  plaintiff  and  its  employees.    The  organizers  of  the  union 

^ex^o   attempting  to  induce  employees  of  the  plaintiff  company  to 

^eoxxxe  members  of  the  union  and  still  stay  in  the  employ  of  the 

conu.j3^jjy^  -^liere  the  contract  between  the  two  forbade  the  em- 

P^^^*€*es  from  remaining  in  the  employ  of  the  company  under  such 

^^^^^^^'Xistances.    The  injunction  was  allowed  by  the  district  court ; 

®  district  court's  decision  was  reversed  by  the  circuit  court  of 

Ppo^X^^  whose  opinion  in  turn  was  reversed  by  the  Supreme 

J^ux-t    ^f  the  United  States.    The  court,  Mr.  Justice  Pitney  ren- 

f^^'^^S    the  decision,  uses  the  following  language:     "That  the 

P^^^»:it:lff  was  acting  within  its  lawful  rights  in  employing  its 

.,  ^       ^::>nly   upon  terms   of  continuing  nonmembership   in   the 

p>j^^^^  Mine  Workers  of  America  is  not  open  to  question.  Plain- 
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tiff's  repeated  costly  experiences  of  strikes  and  other  interfer- 
ences while  attempting  to  ^run  union'  were  a  suflScient  explana- 
tion of  its  resolve  to  run  'nonunion/  if  any  were  needed.  But 
neither  explanation  nor  justification  is  needed.  Whatever  may 
be  the  advantages  of  'collective  bargaining/  it  is  not  bargaining 
at  all,  in  any  just  sense,  unless  it  is  voluntary  on  both  sides.  The 
same  liberty  which  enables  men  to  form  unions,  and  through  the 
union  to  enter  into  agreements  with  employers  willing  to  agree, 
entitles  other  men  to  remain  independent  of  the  imion  and  other 
employers  to  agree  with  them  to  employ  no  man  who  owes  any  al- 
legiance or  obligation  to  the  union.  In  the  latter  case,  as  in  the 
former,  the  parties  are  entitled  to  be  protected  by  the  law  in 
the  enjoyment  of  the  benefits  of  any  lawful  agreement  they  may 
make.  This  court  repeatedly  has  held  that  the  employer  is  as 
free  to  make  nonmembership  in  a  union  a  condition  of  employ- 
ment, as  the  workingman  is  free  to  join  the  union,  and  that 
this  is  a  part  of  the  constitutional  rights  of  personal  liberty  and 
private  property,  not  to  be  taken  away  even  by  legislation,  unless 
through  some  proper  exercise  of  the  paramount  police  power. 
Adair  v.  United  States,  208  U.  S.  161,  174,  52  L.  ed.  436,  442, 
28  Sup.  Ct  Kep.  277, 13  Ann.  Cas.  764;  Coppage  v.  Kansas,  236 
U.  S.  1,  14,  59  L.  ed.  441,  446,  L.R.A.1915C,  960,  35  Sup.  Ct. 
Eep.  240.  In  the  present  case,  needless  to  say,  there  is  no  act  of 
legislation  to  which  defendants  may  resort  for  justification. 

"Plaintiff,  having  in  the  exercise  of  its  undoubted  rights  estab* 
lished  a  working  agreement  between  it  and  its  employees,  with  the 
free  assent  of  the  latter,  is  entitled  to  be  protected  in  the  enjoy- 
ment of  the  resulting  status,  as  in  any  other  l^al  right.  That  the 
employment  was  *at  will,'  and  terminable  by  either  party  at  any 
time,  is  of  no  consequence.  In  Truax  v.  Eaich,  239  U.  S.  33, 
38,  60  L.  ed.  131,  134,  L.R.A.1916D,  545,  36  Sup.  Ct.  Rep.  7, 
Ann.  Cas.  1917B,  283,  this  court  ruled  upon  the  precise  question 
as  follows :  ^t  is  said  that  the  bill  does  not  show  an  employment 
for  a  term,  and  that  under  an  employment  at  will  the  complarin- 
ant  could  be  discharged  at  any  time  for  any  reason  or  for  no 
reason,  the  motive  of  the  employer  being  immaterial.  The  con- 
clusion, however,  that  is  sought  to  be  drawn  is  too  broad.  The 
fact  that  the  employment  is  at  the  will  of  the  parties,  respective- 
ly, does  not  make  it  one  at  the  will  of  others.  The  employee  has 
P.U.R.1918D. 
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manifest  interest  in  the  freedom  of  the  employer  to  exercise  his 
judgment  without  illegal  interference  or  compulsion,  and,  by  the 
weight  of  authority,  the  unjustified  interference  of  third  persons 
is  actionable  although  the  employment  is  at  will/  (Citing  many 
cases.  )'^ 

There  was  a  dissent  by  three  judges,  the  dissenting  opinion 
being  rendered  by  Justice  Brandeis,  but  there  is  no  disagreement 
as  to  the  proposition  before  us.  The  following  language  is  used 
by  Justice  Brandeis :  "In  other  words,  an  employer,  in  order  to 
effectuate  the  closing  of  his  shop  to  union  labor,  may  exact  an 
agreement  to  that  effect  from  his  employees.  The  agreement 
itself  being  a  lawful  one,  the  employer  may  withhold  from  the 
man  an  economic  need — employment — until  they  assent  to  make 
it  Likewise  an  agreement  closing  a  shop  to  nommion  labor 
being  lawful,  the  imion  may  withhold  from  an  employer  an  eco- 
nomic need — labor — ^until  he  assents  to  make  it." 

It  has  been  the  policy  of  the  Commission  to  recognize  estab- 
lished working  agreements  between  carriers  and  their  employees 
so  long  as  such  agreements  do  not  result  in  impaired  service. 
When  either  party  seeks  to  change  such  an  agreement  and  the 
change  might  reasonably  be  expected  to  lessen  the  eflSciency  of 
the  service,  it  is  the  duty  of  the  party  seeking  to  make  the  change 
to  apply  to  the  Commission  for  authority  therefor.     In  the 
absence  of  such  an  application  under  such  circumstances,  it  is 
the  constitutional  duty  of  the  Conmiission  to  initiate  proceedings 
for  the  purpose  of  determining  proper  working  conditions.     All 
parties,  the  public  included,  would  then  have  full  opportunity 
to  be  heard,  and  a  just  determination  could  be  reached,  with  the 
right  of  any  party  to  appeal.    Such  a  hearing,  held  before  violent 
feeling  became  engendered,  would  of  itself  go  far  toward  estab- 
lishing a  complete  and  friendly  understanding  between  the  car- 
riers and  their  employees,  and  would  indirectly  as  well  as  direct- 
ly minimize  the  probability  of  a  strike.    The  Commission  is  ever 
charged  with  the  obligation  to  maintain  just  bases  of  employment 
between  carriers  and  their  employees,  to  the  end  that  at  all  times 
the  operations  of  the  carriers  may  be  properly  maintained  and 
tie  public  be  protected  in  its  rights  to  uninterrupted  and  adequate 

,  ^*  -follows  that,  under  the  provisions  of  the  Constitution  of 
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Nebraska  and  the  authorities  cited,  the  Commission  has  no  juris- 
diction to  grant  the  prayer  of  the  complaint  for  the  reinstatement 
of  the  discharged  employees,  and  it  should  be  dismissed. 

At  the  time  of  the  close  of  the  hearing  the  day  service  of  the 
company  had  been  restored  sufficiently  to  care  for  the  traffic.  The 
night  service  at  that  time  had  not  been  fully  restored,  due  largely 
to  the  danger  of  operating  the  cars.  That  part  of  the  complaint 
relating  to  the  inadequacy  of  the  service  was  practically  aban- 
doned in  the  hearing.  Under  the  circumstances  we  do  not  deem 
it  necessary  to  make  any  finding  or  order  upon  that  part  of  the 
complaint 

Wilson,  Commissioner,  dissenting:  I  dissent.  The  first 
requisite  of  an  opinion  determining  a  controversy  is  a  true  and 
fairly  complete  statement  of  the  material  testimony.  The  ma- 
jority opinion  falls  considerably  short  of  this  measure.  It  says 
that  the  company  agreed  to  some  of  the  demands  of  the  men  and 
rejected  others,  and  that  an  operating  agreement  was  discussed 
by  the  parties.  Members  of  the  union  committee  who  presented 
the  demands  to  President  Sharp  of  the  company  testified  that 
Sharp  refused  to  discuss  or  consider  any  of  them,  which  is  corrob- 
orated by  Sharp  himself.  He  says  at  page  892  of  the  record: 
"This  committee  that  called  upon  me  at  that  time  presented  to 
me  the  first  contract,  defendant's  exhibit  1 ;  this  was  presented 
to  me  in  the  afternoon  of  April  17  (the  second  day  previous  to 
the  strike).  The  committee  that  waited  on  me  at  that  time,  when 
they  came  I  supposed  was  a  committee  representing  the  em- 
ployees of  the  company.  If  I  remember  rightly  Mr.  Cooper 
(president  of  the  imion)  presented  this  document  to  me;  we  were 
all  sitting  in  a  circle  around  my  table  in  the  executive  office  of 
the  traction  company,  and  he  was  sitting  on  the  north  side,  the 
paper  was  folded  up  like  this,  and  he  came  over  to  my  table  and 
dropped  it  on  the  table  and  says,  "Look  over  that  and  see  if  you 
will  sign  it;'*  and  I  opened  it  up,  and  as  soon  as  I  opened  it  I 
found  that  the  first  clause  of  it  provided  that  it  was  a  memoran- 
dum of  agreement  to  be  entered  into  between  the  Lincoln  Trao- 
tiou  Company  and  the  Amalgamated  Association  of  Street  and 
Electric  Railway  Companies  of  America,  Division  744  of  Lin- 
coln, and  sat  there  and  read  it  through ;  when  I  got  through  read- 
P.U.R.1918D. 
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ing  it  I  told  the  committee  that  under  no  circumstances  would  I 
recognize  that  committee  as  a  committee  from  the  employees  of 
tiie  Lincoln  Traction  Company;  that  they  only  represented  a 
certain  portion  of  the  employees  of  the  Lincoln  Traction  Com- 
pany ;  that  the  officers  of  the  compaivy  would  under  no  circum- 
stances  enter  into  any  kind  of  an  agreement  with  a  portion  of  the 
employees  of  the  company;  that  whatever  action  we  took  would 
be  taken  between  the  entire  list  of  employees  and  the  company, 
and  not  with  a  faction  of  them ;  therefore  I  would  not  discuss  the 
memorandum  of  agreement  presented  at  all,  and  I  refused  to 
discuss  it  and  refused  to  consider  it  in  any  way;  some  of  the 
others  in  the  meeting  (members  of  the  union  committee)  called 
attention  to  certain  sections  of  it  and  discussed  it  in  a  casual 
way,  but  I  refused  under  any  circumstances  to  discuss  the  pro- 
visions of  this  draft  or  memorandum  of  agreement  hy  those  who 
had  joined  the  Association/' 

This  position  of  the  company  was  maintained  without  de- 
viation up  to  and  during  the  strike.  Sharp  testified  at  page  917 
of  the  record  that  he  replied  to  a  second  proposition  from  the 
nnion:  "Gentlemen,  there  is  no  use  of  my  going  any  further 
with  this  [meaning  his  reading  of  the  proposed  agreement  beyond 
the  first  paragraph  which  recited  the  union  as  one  of  the  parties]  ; 
under  no  circumstances  will  I  recognize  any  conmiittee  that  is 
appointed  by  the  union,  because  under  no  circumstances  are  we 
going  to  recognize  the  union  division  No.  744/* 

The  majority  say  that  the  employees  elected  "to  take  matters 
into  their  own  hands  to  force  the  company  to  recognize  the  union, 
and  to  that  end  called  a  strike,"  and  that  the  refusal  of  the  com- 
pany to  recognize  the  union  alone  caused  the  strike.  What  con- 
stitutes "recognition  of  a  union"  is  often  the  subject  of  consider- 
able controversy.  Fortunately  in  this  case  we  have  the  writer 
of  the  majority  opinion  (Commissioner  Hall)  testifying  as  a  wit- 
ness in  behalf  of  the  company  and  conveying  the  company's 
definition  of  the  term.  Mr.  Hall  said,  at  page  1605  of  the  record : 
"I  do  not  know  just  what  is  meant  by  recognition  of  the  union, 
whether  that  means  a  contract  with  the  imion  as  a  union  or  not, 
but  that  is  my  understanding  from  the  ofiices  of  the  traction  com- 
pany (after  consultation  with  the  company's  officers  just  previous 
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to  the  strike)  that  the  traction  company  would  not  enter  into 
contracts  with  the  union  as  a  union." 

That  is  also  the  construction  placed  upon  it  by  President 
Sharp,  who  refused  to  enter  into  the  proposed  agreement  on  the 
ground  that  the  union  was  a  party  to  it.  Was  the  refusal  to 
recognize  the  union  the  cause  of  the  strike  ?  The  record  shows 
by  a  great  preponderance  of  the  testimcmy  that  the  union  offered 
in  advance  of  the  strike  to  waive  recognition  of  the  union,  and  to 
submit  their  differences  between  the  union  and  the  company  ex- 
cepting the  right  of  employees  to  belong  to  a  union,  to  arbitra- 
tion. 

This  is  corroborated  by  President  Sharp,  on  page  1162  of  the 
record,  as  follows : 

Q.  Then  there  was  no  hope  then  or  now  of  arbitration  with 
you? 

A.  No  hope  of  their  getting  arbitration  through  a  committee 
representing  only  a  portion  of  the  employees  of  the  company. 

And  again  at  page  1182  of  the  record: 

I  refused  to  arbitrate  in  any  way,  shape,  or  manner  with  a 
portion  of  our  employees. 

It  was  the  refusal  of  the  company  to  arbitrate  the  differences 
with  the  union,  not  the  recognition  of  the  imion,  that  caused  the 
strike. 

What  caused  the  strike  ?  What  were  tibe  conditions  concern- 
ing which  arbitration  was  sought  ?  Not  recognition  of  the  union, 
not  hours  of  labor,  not  choice  of  runs,  not  working  conditions,  in 
fact  nothing  affecting  the  service  or  the  revenues  of  the  company. 
Simply  the  reinstatement  of  a  few  men  who,  as  the  majority  cor- 
rectly say,  were  discharged  on  account  of  their  activity  in  form- 
ing the  union.  The  men  who  struck  are  presumed  to  know  why 
they  did  so. 

Following  is  their  testimony  on  the  subject: 

Motorman  Umphres:  Q.  ''Why  did  you  quit  the  service  of 
the  company  ? 

A.  Simply  because  I  could  not  look  my  fellow  workmen  in  the 
face  and  see  them  fired  without  any  cause. 

Conductor  Robinson:    Q.  Why  couldn't  you  work  any  longer  ? 
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A.  I  walked  out  in  sympathy  with  the  men  .  .  .  because 
they  were  out  on  protest,  protesting  against  the  men  being  fired. 

Motorwan  Einker:  (I)  would  be  working  for  the  traction 
company  now  if  it  had  not  been  for  the  fact  that  (I)  understood 
and  believed  that  (my)  fellow  employees  were  discharged 
because  they  had  seen  fit  to  join  the  carmen's  union. 

Condv/ctor  SUsbee:    Q.  Why  did  you  strike? 

A.  Because  my  fellow  workmen  were  being  discharged. 

Conductor  LUtrell:  Q.  Why  did  you  suspend  employment 
with  the  traction  company  ? 

A.  Simply  because  I  saw  the  men  that  was  working  discharged 
from  the  company  when  I  did  not  think  they  had  any  cause  to 
discharge  them. 

Conductor  Tyler:  When  (I)  quit  the  service  of  the  company 
or  suspended  work  (I  was)  going  to  try  to  help  those  men  back 
that  had  been  discharged. 

Conductor  Miller:  Quit  because  of  the  fact  that  fifteen  or 
sixteen  members  had  been  discharged,  or  told  (me)  they  were 
discharged,  because  they  belonged  to  the  union. 

Two  or  three  other  strikers  testified  that  they  struck  out  of 
sympathy  for  all  of  the  men  on  strike  and  because  they  believed 
that  the  union  was  in  the  right ;  but  there  is  not  a  single  state- 
ment in  the  record  by  any  of  the  strikers,  including  two  or  three 
men  who  later  renounced  the  imion  and  went  back  to  work,  that 
the  strike  was  called  because  the  company  refused  to  recognize 
the  union. 

The  majority  say :  "It  is  apparent  from  the  record  that  had 
the  Commission  had  opportunity  to  settle  the  trouble,  the  strike 
with  all  of  its  attending  and  unfortunate  results  might  have  been 
averted."  How  the  majority  would  have  settled  the  matter  is 
not  pointed  out;  and  in  view  of  the  further  majority  statement 
that  "the  Commission  cannot  direct  the  company  what  individual 
it  may  or  may  not  employ,"  one  may  well  raise  the  eyebrows  in 
asking,  "How  ?"  The  only  possible  settlement,  assuming  the  ma- 
jority statement  as  to  the  powers  of  the  Commission  to  be  correct, 
would  have  left  the  discharged  men  where  they  already  were, — 
down  and  out,  steam  roUered  by  both  company  and  Commission. 

The  majority  statement  that  "the  general  investigation  by  the 
Commission  was  not  pressed,  nor  was  the  character  of  the  service 
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rendered  by  the  company  considered  at  length,"  is  another  as- 
sault upon  the  record,  and  can  be  accounted  for  only  by  the  fact 
that  the  writer  of  the  opinion  did  not  participate  in  the  hearing 
except  as  a  witness,  and  by  the  assumption  that  he  did  not  read 
the  record.  The  record  shows  with  extraordinary  minuteness  the 
performance  of  the  company's  sixty-eight  cars  during  the  first 
thirty  days  of  the  strike — ^hours  in  operation  and  departures 
from  schedules  daily;  uncomfortableness  of  operation;  inter- 
ferences with  cars  and  operators;  demeanor  of  trainmen  toward 
passengers  and  public ;  accidents ;  in  fact,  everything  out  of  the 
normal  in  the  company's  service  during  that  period.  Twenty- 
three  witnesses  testified  for  the  complainant  alone  as  to  service 
and  ten  for  the  company;  and  the  Commission's  chief  engineer 
made  a  complete  inspection  of  the  brake  equipment  of  all  of  the 
cars  to  determine  whether  or  not  the  distressingly  large  number 
of  accidents  was  due  to  weak  or  defective  brakes.  Moreover,  the 
Commission  had  previously  adopted  a  resolution  reciting  that 
the  strike  had  resulted  in  "the  suspension  and  demoralization" 
of  the  company's  service  "to  a  considerable  degree"  based  upon 
common  knowledge;  the  hearing  consumed  fourteen  days  of 
time,  and  dealt  with  the  disruption  of  the  service,  its  causes  and 
results;  the  controversy  fell  altogether  within  one  of  the  chief 
divisions  of  the  Commission's  powers, — service;  hence,  it  is 
nothing  short  of  effrontery  to  say  that  the  Commission  did  not 
consider  at  length  the  character  of  the  service  rendered. 

The  majority  say  that  the  service  "was  greatly  crippled  by 
the  strike,'^  and  that  it  was  not  fully  restored  when  the  hearing 
closed,  which  is  true;  but  the  further  statement  that  the  service 
was  not  so  restored,  "owing  to  the  danger  of  operating  cars  at 
night,"  is  absolutely  contrary  to  the  record.  The  hearing  com- 
menced May  22,  1917,  and  closed  on  June  10  following, — fifty- 
two  days  after  the  beginning  of  the  strike.  President  Sharp 
testified  that  on  April  26th  he  appealed  to  the  police  department 
of  Lincoln  for  protection  in  operating  the  cars  at  night,  that  such 
protection  was  given  immediately  upon  the  advent  of  a  new 
mayor  on  May  8,  and  that  thereupon  all  physical  disturbance 
ceased.  Many  cases  of  violation  are  shown  to  have  occurred  prior 
to  May  8,  but  none  thereafter.  The  fact  is  that  the  service  was 
not  fully  restored  for  want  of  experienced  operators.    The  record 
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shows  that  about  175  car  men  are  required  to  give  normal  service, 
and  that  approximately  190  men  are  required  for  the  more  ex- 
tensive service  given  during  the  summer  season.  One  hundred 
and  sixty-three  car  men  were  fully  employed  the  day  previous  to 
the  strike,  of  which  forty-nine  only  remained  with  the  company. 
President  Sharp  testified  that  fifty  of  the  new  employees  taken  on 
after  the  strike  were  without  previous  experience  in  street  car 
operation.  Jkfany  of  the  new  men  came  from  other  cities  in 
response  to  newspaper  advertisements  and  at  the  solicitation  of 
street  car  companies  friendly  to  the  local  company, — profession- 
al strike  breakers  for  the  most  part.  The  customary  results  as 
to  the  service  followed.  Citizens  testified  to  rough  handling  of 
cars  and  injuries  to  passengers,  to  cars  running  with  no  one  at 
the  controller,  to  passing  over  railway  crossings  without  flagging, 
to  ignoring  of  safety  stops,  to  obnoxious  conduct  toward  lady  pas- 
sengers, indecencies  in  public  view  and  smoking  cigarettes  inside 
tne  cars  by  trainmen,  to  numerous  collisions  with  vehicles  and 
with  other  street  cars,  to  bunching  cars  at  ends  of  lines,  and  to 
careless,  irregular  service  generally.  One  of  the  car  men  was 
under  indictment  for  the  murder  of  a  citizen  during  the  strike. 
And  it  is  not  in  evidence  that  the  company  suspended  or  dis- 
charged a  single  employee  from  the  beginning  of  the  strike  down 
to  the  close  of  the  hearing.  Is  it  not  a  travesty,  under  the  cir- 
cumstances, for  the  majority  to  dismiss  the  character  of  the  serv- 
ices rendered  during  the  strike  with  this  single  comment,  "The 
cars  run  during  the  day  were  suflSicient  to  carry  all  who  desired 
lo  ride?^'  And  does  it  not  indicate  the  greatest  dereliction  of 
duty  on  the  part  of  the  majority,  clothed  as  it  is  with  the  power 
to  require  adequate  service  of  the  company  ?  Such  a  dismissal 
would  be  justifiable  only  in  a  case  of  hog  car  shortage. 

The  following  facts  are  shown  to  exist  by  an  overwhelming 
preponderance  of  the  evidence:  First,  the  service  rendered  by 
the  company  at  the  close  of  the  hearing  was  inadequate  to  reason- 
ably accommodate  the  people  to  the  degree  that  the  labor  of  not 
less  than  thirty  additional  competent  car  men  was  necessary  to 
give  adequate  service.  The  record  shows  that  190  car  men  arc 
required  to  give  adequate  service  during  the  summer  season,  and 
that  only  174  men  were  at  work  at  the  close  of  the  hearing  in 
that  season ;  and  of  these  men  at  work  at  least  fifteen  were  guilty 
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of  serious  violations  either  of  the  company's  operating  rules  or 
of  law.  The  majority  opinion  assumes  that  the  company  needed 
additional  men  and  yet  grants  no  relief.  I  hold  that  the  least 
that  the  Commission  should  do  under  the  circumstances  is  to 
order  the  company  forthwith  to  bring  its  force  of  men  to  full 
operating  strength.  The  majority  say  that  the  Commission  has 
5uch  power  and  yet  they  refuse  to  exercise  it. 

Second,  the  company  used  every  means  in  its  power  except 
arbitration  to  recruit  its  operating  force  to  full  strength.  This 
was  the  company's  testimony  on  the  subject,  and  it  was  not  con- 
tradicted; and  it  neither  suspended  nor  discharged  a  single  em- 
ployee from  the  beginning  of  the  .strike  to  the  close  of  the  hear- 
ing. Further,  five  employees  discharged  for  union  activity  and 
about  100  of  the  strikers,  all  presumably  competent  because  of 
previous  service,  and  naught  against  any  of  them  as  to  incom- 
petency, offered  at  all  times  subsequent  to  the  filing  of  the  com- 
plaint on  May  9,  1917,  to  go  back  to  work  upon  such  terms  as 
the  Commission  might  fix.  The  names  of  fourteen  of  these  men 
are  of  record  in  the  persons  of  the  discharged  ^nployees  and  the 
officers  of  the  union,  and,  because  of  their  leadership  in  organiz- 
ing and  conducting  the  union,  it  is  fair  to  assume  that  they  are 
the  most  competent  of  the  men  offering  to  work.  At  least,  these 
discharged  employees  and  officers  of  the  union  submitted  them- 
selves most  completely  to  the  jurisdiction  of  the  Commission,  and 
thus  made  themselves  amenable  to  its  mandates ;  and  neither  the 
eompany  nor  the  remaining  strikers  can  complain  against  the 
selection  of  these  fourteen  men  for  special  treatment,  assuming 
that  the  Commission  has  the  power  to  administer  such  treat- 
ment. 

Third,  the  company  is  a  ccwnmon  carrier  subject  to  regulation 
AS  to  rates,  service,  and  general  control  by  the  Commission. 

Upon  these  facts  and  the  Commission's  resolution  antedating 
the  hearing  to  investigate  the  company's  service  "with  a  view  to 
the  making  and  entering  of  such  an  order  as  may  be  necessary  to 
the  maintenance  of  a  proper  standard  of  public  service"  by  the 
company,  I  hold  that  the  Commission  has  the  power  and  it  is  its 
duty  to  direct  the  company  (1)  to  re-employ  the  five  men  dis- 
charged for  union  activity  and  the  nine  officers  of  the  union,  nam- 
ing them;  (2)  to  discharge  each  and  every  employee  shown  to  be 
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guilty  of  violating  an  operating  rule  of  the  company  or  the.law, 
and  to  employ  in  their  stead  the  requisite  number  of  strikers; 
and  (3)  to  cease  discriminating  against  members  of  the  Amalga- 
mated Association  of  Street  and  Electric  Railway  Employees  of 
America  in  employing  men  for  public  service. 

The  majority  say  that  the  Conunission  lacks  the  power  to  make 
such  an  order  because  (1)  it  involves  the  "internal  management" 
of  the  company  which  is  prohibited  to  regulatory  commissions ; 
(2)  it  amounts  to  taking  the  property  of  the  company  without 
due  process  of  law;  and  (3)  it  amounts  to  enforced  servitude  of 
the  men  whom  the  company  is  directed  to  employ. 

Dealing  with  these  objections  in  the  order  stated :  No  author- 
ity is  cited  in  support  of  the  first  objection.  True,  some  courts 
have  said  that  regulatory  commissions  cannot  interfere  with  the 
internal  management  of  a  public  utility,  but  the  statement  is 
found  in  a  general  way  only,  without  any  definition  as  to  its 
boundaries;  and  the  opinion  in  which  it  appears  did  not  deal 
with  the  service  of  the  utility.  On  the  other  hand,  there  are 
nmnerous  court  decisions  upholding  the  power  of  regulatory  com- 
missions to  require  everything  necessary  to  the  rendition  of  ade- 
quate service.  As  said  in  the  case  of  State  v.  Atlantic  Coast  Lino 
E.  Co.  56  Ha.  617,  32  L.K.A.(KS.)  639,  47  So.  969:  "The 
right  to  regulate  extends  to  every  phase  of  the  service  and  to  every 
act  of  the  carrier  corporation  that  affects  the  service,  either  as  to 
its  promptness  and  adequacy  and  equality  to  all  under  like  cir- 
■cumstances,  or  as  to  the  compensation  for  the  service.  Whatever 
affects  the  public  is  subject  to  reasonable  regulation  by  govern- 
mental authority  in  the  interest  of  the  public.  The  limit  of  the 
regulation  is  the  reasonable  requiranents  of  the  public  service 
undertaken  or  engaged  in  to  meet  the  just  demands  of  the  public 
to  be  served.^' 

Examples  of  interference  with  the  internal  management  of 
public  utilities  by  commissions  are  the  building  of  depots  and 
sidings,  the  running  of  additional  trains,  the  maintenance  of 
suitable  highway  crossings  and  danger  signals,  the  construction 
<rf  bridges  over  running  streams  in  particular  ways,  the  hours  of 
depot  service,  public  notice  of  service  offered,  the  character  of 
telepboTie  service,  whether  it  be  grounded,  metallic,  magneto,  or 
common  battery,  interchange  of  service  with  other  companies,  re- 
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placement  of  specific  instruments  and  property  used  in  the  serv- 
ice, building  of  additional  telephone  lines  necessary  to  serve  resi- 
dents of  the  territory  occupied  by  the  utility,  furnishing  of  serv- 
ice to  particular  persons,  setting  aside  from  the  revenues  of  cer- 
tain amounts  for  the  purpose  of  maintenance  and  depreciation, 
suspension  of  dividends,  limitations  of  salaries,  and  in  the  case 
of  all  utilities,  fixing  the  amount  of  capital  securities  and  the 
rates  of  interest  to  be  paid  thereon  and  the  terms  upon  whidi 
they  may  be  sold ;  and  limitations  upon  the  expenditure  of  capi- 
tal fimds.  In  substance  regulatory  commissions  have  interfered 
^vith  the  internal  management  of  utilities  in  almost  innumerable 
specific  ways,  subject  only  to  the  reasonable  needs  of  the  public 
or  any  representative  member  of  it,  and  the  resources  of  the 
utility. 

What  is  doubtless  meant  by  the  term  "internal  management" 
are  such  acts  of  the  utility  which  do  not  affect  the  public,  of 
which  there  are  comparatively  few  in  the  last  analysis,  and 
surely  the  act  of  employing  certain  men  to  properly  furnish  the 
service  when  no  others  are  available  is  not  one  of  them.  Read 
what  the  celebrated  Justice  Gaynor,  of  New  York,  said  in  the 
cases  of  Loader  v.  Brooklyn  Heights  R.  Co.  and  Loader  v.  At- 
lantic Ave.  R.  Co.  14  Misc.  208,  212,  35  N.  Y.  Supp.  996  and 
999,  involving  the  duty  of  street  railway  companies  to  furnish 
service  when  its  employees  were  on  strike.  Quoting  from  the 
opinion  in  the  first-named  case :  "The  duty  of  the  company  now 
before  the  court  is  to  carry  passengers  through  certain  streets  of 
Brooklyn,  and  to  furnish  men  and  run  cars  enough  to  fully  ac- 
conunodate  the  public.  It  may  not  lawfully  cease  to  perform 
that  duty  for  even  one  hour.  The  directors  of  a  private  business 
company  may,  actuated  by  private  gieed  or  motives  of  private 
gain,  stop  business  and  refuse  to  employ  labor  at  all  unless  labor 
come  down  to  their  conditions,  however  distressing,  for  such  are 
the  existing  legal,  industrial,  and  social  conditions.  But  the  di- 
rectors of  a  railroad  corporation  may  not  do  the  like.  They  are 
not  merely  accountable  to  stockholders.  They  are  account- 
able to  the  public  first,  and  to  their  stockholders  second.  They 
have  duties  to  the  public  to  perform  and  they  must  perform 
them.  If  they  cannot  get  labor  to  perform  such  duties  at  what 
they  offer  to  pay,  then  they  must  pay  more,  and  as  much  as  is 
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necessary  to  get  it.  Likewise,  if  the  conditions  in  respect  of 
honrs  or  otherwise  which  they  impose  repel  labor,  they  must 
adopt  more  lenient  or  just  conditions.  They  may  not  stop  their 
cars  for  one  hour,  much  less  one  week  or  one  year,  to  thereby 
beat  or  coerce  the  price  or  conditions  of  labor  down  to  the  price 
or  conditions  they  offer.  For  them  to  do  so  would  be  a  defiance 
of  law  and  of  government,  which,  becoming  general,  would  in- 
evitably, by  force  of  example,  lead  to  general  disquiet,  to  the  dis- 
integration of  the  social  order,  and  even  the  downfall  of  the 
government  itself." 

Again  from  the  last-named  case :  "The  company's  public  duty 
is  to  run  its  cars,  and  it  may  not  lawfully  cease  to  do  so  on  the 
ground  that  it  cannot  get  men  to  work  at  the  price  or  conditions 
it  offers.  The  law  requires  it  to  continue  to  run  its  cars  to  the 
full  accommodation  of  the  public,  leaving  it  free  to  supersede  its 
men  from  day  to  day  by  men  who  are  willing  to  work  on  its 
terms,  or  to  supersede  them  all  at  once  when  it  has  obtained  men 
enough  to  enable  it  to  do  so.'' 

I  disagree  with  the  learned  justice  in  the  extent  to  which  some 
of  his  words  carry  him,  as  it  is  easy  to  imagine  circumstances 
under  which  a  conunon  carrier  could  not  be  required  to  furnish 
adequate  service.  The  inability  to  secure  competent  labor  at  any 
price  would  relieve  the  carrier,  and  unavoidable  casualty  and 
misfortune.  But  the  general  conclusion  to  be  drawn  from  the 
opinions,  to  wit,  that  a  common  carrier  must  furnish  service  to 
the  reasonably  full  accommodation  of  the  public  at  all  times  if 
within  its  power  to  do  so  within  the  direct  costs  of  the  service, — 
the  expense  of  operating  and  maintaining  the  property, — ^has  un- 
doubtedly been  the  common  law  of  the  subject  from  time  im- 
memorial. To  quote  further  from  the  Brooklyn  Heights  Co. 
Case:  The  company  "has  received  franchise  of  great  value  from 
the  state,  and  had  conferred  upon  it  the  state's  transcendent  pow- 
er of  eminent  domain.  In  return  it  took  upon  itself  the  per- 
formance of  public  duties  and  functions,  in  the  performance  of 
which  it  is  in  law  and  in  fact  not  an  independent  individual  or 
entity,  but  the  accountable  agent  of  the  state.  Though  these 
principles  are  old  and  inherent  in  the  idea  of  the  sovereignty  of 
the  people,  it  would  seem  that  in  the  recent  rapid  growth  of  cor- 
porate power  and  of  the  tendency  to  use  public  franchises  for  the 
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aggi'aixdizement  of  individuals,  first,  and  for  the  qprvice  and 
benefit  of  the  public,  second,  they  have  come  to  be  somewhat  over- 
looked and  need  to  be  restated.  They  have  also  been  declared  by 
the  highest  courts  of  this  state  and  the  Supreme  Court  of  the 
United  States." 

Our  own  supreme  court  has  sanctioned  this  view  of  the  law 
and  of  its  character ;  to  wit,  common  law,  in  a  case  involving  the 
service  of  the  company  now  before  the  Commission  (H.  Herpols- 
heinier  Co.  v.  Lincoln  Traction  Co.  96  Neb.  159,  147  K  W. 
20G).  In  that  case  the  traction  company  undertook  to  abandon 
service  upon  some  of  its  lines  without  first  securing  the  consent  of 
the  Commission.  The  court  denied  the  company's  power  to  do 
80,  saying,  aliter:  "The  power  to  regulate  rates  of  common  car- 
riers would  be  incomplete  and  comparatively  useless  without  the 
corresponding  power  to  regulate  the  service  and  control  the  com- 
mon carrier  in  performing  such  service,  and  these  powers  are 
expressly  given  to  the  State  Railway  Commission  by  the  terms  of 
the  Constitution,  and  the  statute  enacted  thereunder.'^  The 
amendment  creating  the  State  Railway  Conunission  and  the  stat- 
ute enacted  pursuant  to  the  power  given  to  the  legislature  thereby 
confer  administrative  and  judicial  powers  upon  the  Commission 
in  addition  to  the  main  purpose  of  its  creation,  which  is  the  ex- 
ercise of  legislative  powers." 

It  naturally  follows  from  the  decision  of  the  Nebraska  court 
that,  if  the  company  cannot  abandon  service  on  a  part  of  its  lines, 
affecting  a  few  people,  comparatively  speaking,  without  the  con- 
sent of  the  Commission,  it  cannot  abandon  as  it  did  in  the  instant 
case  from  12  to  55  per  cent  of  the  entire  service,  affecting  all  of 
the  people,  without  such  consent,  especially  where  it  is  within  the 
power  of  the  company  to  continue  the  service  as  before. 

As  to  the  second  objection  of  the  majority,  that  to  order  the 
company  to  employ  certain  men  would  deprive  it  of  property 
without  due  process  of  law  doubtless  what  is  meant  is  not  that 
it  would  cost  the  company  more  in  wages  to  employ  certain  men 
(as  there  is  nothing  in  the  record  to  support  that  contention), 
but  rather  that  the  deprivation  consists  in  taking  away  the  right 
to  hire  employees  of  the  company's  own  choosing.  The  third 
objection,  that  of  enforced  servitude  of  the  men  selected  by  name 
by  the  Commission  for  employment,  is  really  not  in  the  case,  as 
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the  men  offer  and  are  willing  to  render  the  service.  But,  assum- 
ing that  it  might  appear  subsequently  that  the  men  refused  to 
enter  the  service,  or  that  they  should  refuse  to  remain  in  the 
service  after  entering:  both  of  these  objections  are  effectually 
disposed  of  by  the  case  of  Wilson  v.  New,  243  TJ.  S.  332,  61  L. 
ed.  755,  L.E^.1917E,  938,  37  Sup.  Ot.  Kep.  298,  Ann.  Cas. 
1918A,  1024,  growing  out  of  the  Adams<m  Act.  This  was  an  act 
of  the  Congress  specifically  fixing  the  wages  and  hours  of  labor 
of  nearly  all  railway  train  employees  in  the  country,  and  prac- 
tically requiring  the  carriers  to  hire  the  employees  dt  work,  at 
the  wages  and  hours  prescribed  in  the  act.  The  carriers  were 
organized  as  a  unit  on  the  one  hand  and  the  employees  on  the 
other;  they  would  not  agree  among  themselves  as  to  the  wages 
and  hours  of  labor,  and  both  sides  threat^ied  to  terminate  the 
employment.  The  effect  of  such  termination  would  have  been  to 
paralyze  the  transportation  facilities  of  the  country.  Congress 
was  led,  in  the  language  of  the  court,  "to  exert  the  legislative 
wDl  for  the  purpose  of  settling  the  dispute,  and  bind  botfi  parties 
to  the  duty  of  acceptance  and  cc«npliance  to  the  end  that  no  in- 
dividual dispute  or  condition  might  bring  ruin  to  the  vast  inter- 
ests concerned  in  the  movement  of  interstate  commerce.'' 
The  court  sustained  the  measure,  saying  aiiter: 
''What  benefits  would  flow  to  society  by  recognizing  the  right, 
because  of*  the  public  interest,  to  regulate  the  relation  of  employ- 
er and  employee  and  of  the  employees  among  themselves,  and  to 
give  to  the  latter  peculiar  and  special  rights  safeguarding  their 
persons,  protecting  them  in  case  of  accident,  and  giving  efficient 
remedies  for  that  purpose,  if  there  was  no  power  to  remedy  a 
situation  created  by  a  dispute  between  employers  and  employees 
as  to  rate  of  wages,  which,  if  not  remedied,  would  leave  the  pub- 
lic helpless,  the  whole  people  ruined,  and  all  the  homes  of  the 
land  suteutted  to  a  danger  of  the  most  serious  character  ?  And 
finally,  to  what  derision  would  it  not  reduce  the  proposition  that 
government  had  power  to  enforce  the  duty  of  operation  if  that 
power  did  not  extend  to  doing  that  which  was  essential  to  prevent 
operation  from  being  completely  stopped  by  filling  the  interreg- 
num created  by  an  absence  of  a  conventional  standard  of  wages, 
because  of  a  dispute  on  that  subject  betwen  the  employers  and 
employees,  by  a  legislative  standard  binding  on  employers  and 
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employees,  for  such  a  time  as  might  be  deemed  by  the  I^islature 
i*easonably  adequate  to  enable  normal  oonditions  to  come  about  as 
the  result  of  agreements  as  to  wages  between  the  parties  ? 

'^We  are  of  opinion  that  the  reasons  stated  conclusively  estab- 
lish that,  from  the  point  of  view  of  inherent  power,  the  act  which 
is  before  us  was  clearly  within  the  legislative  power  of  Congress 
to  adopt,  and  that,  in  substance  and  effect,  it  amounted  to  an 
exertion  of  its  authority  under  the  circumstances  disclosed  to 
compulsorily  arbUrate  the  dispute  between  tiie  parties  by  estab- 
lishing as  to  the  subject-matter  of  diat  dispute  a  legislative  stand- 
ard of  wages  operative  and  binding  as  a  matt^  of  law  upon  the 
parties/' 

Further: 

"This  leaves  only  to  be  generally  considered  whether  the  right 
to  exercise  such  a  power  under  the  conditions  which  existed  was 
limited  or  restrained  by  the  private  ri^ts  of  the  carriers  or  their 
employees.'* 

"(a)  As  to  the  carrier. — Aa  engaging  in  the  business  of  inter- 
state commerce  carriage  subjects  the  carrier  to  the  lawful  power 
of  Congress  to  regulate  irrespective  of  the  source  whence  the  car- 
rier draws  its  existence,  and  as  also,  by  engaging  in  a  business 
charged  with  a  public  interest,  all  the  vast  property  and  every 
right  of  the  carrier  become  subject  to  the  authority  to  r^ulate 
possessed  by  Congress  to  the  extent  that  regulation  may  be  ex- 
erted, considering  the  subject  regulated  and  what  is  appropriate 
and  relevant  thereto,  it  follows  that  the  very  absence  of  the  scale 
of  wages  by  agreement,  and  the  impediment  and  destruction  of 
interstate  commerce  which  was  threatened,  called  for  the  appro- 
priate and  relevant  remedy, — the  creation  of  a  standard  by  opera- 
tion of  law,  binding  upon  the  carrier. 

"(b)  As  to  the  employee. — ^Here  again  it  is  obvious  that  what 
we  have  previously  said  is  applicable  and  decisive,  since  what- 
ever would  be  the  right  of  an  employee  engaged  in  a  private  busi- 
ness to  demand  such  wages  as  he  desires,  to  leave  the  employment 
if  he  does  not  get  them,  and,  by  concert  of  action,  to  agree  with 
others  to  leave  upon  the  same  condition,  sudi  rights  are  neces- 
sarily subject  to  limitation  when  employment  is  accepted  in  a 
business  charged  with  a  public  interest  and  as  to  which  the  power 
to  regulate  commerce  possessed  by  Congress  applied,  and  the 

P.U.R.1918D. 


Digitized  by 


Google 


HODGES  V.  LINCOLN  TRACTION  CO.  295 

resulting  right  to  fix,  in  case  of  disagreement  and  dispute,  a 
standard  of  wages,  as  we  have  seen,  necessarily  obtained," 

The  court  further  discussed  the  pleas  of  the  carriers  that  the 
act  was  in  violation  of  the  constitutional  guaranties  as  to  the 
equal  protection  of  the  laws  and  due  process  of  law,  and  held 
that  the  act  was  not  in  violation  of  either  of  them. 

It  will  be  noted  that  the  eminent  chief  justice  who  wrote  the 
opinion  opines  that  compulsory  arbitration  is  within  the  powers 
of  Congress,  which  view  is  likewise  concurred  in  by  dissenting 
Justice  McReynolds,  who  stated  in  his  opinion:  "Oonsidering 
the  doctrine  now  affirmed  by  a  majority  of  the  court  as  estab- 
lished, it  follows  as  of  course  that  Congress  has  power  to  fix  a 
maximum  as  well  as  a  minimum  wage  for  trainmen;  to  require 
compulsory  arbitration  of  labor  disputes  which  may  seriously 
and  directly  jeopardize  the  movement  of  interstate  traffic ;  and  to 
take  measures  effectively  to  protect  the  free  flow  of  such  com- 
merce against  any  combination,  whether  of  operatives,  owners, 
or  strangers." 

Compulsory  arbitration  of  labor  disputes  means  taking  away 
altogether  the  private  right  of  terminating  the  employment  under 
consideration,  or  at  least  making  the  exercise  of  that  right  sub- 
ject to  governmental  approval.  The  court  in  the  lastrmentioned 
case  called  the  employees  "quasi  public  employees,"  i.  e.,  public 
employees  with  a  difference.  That  difference  lies  only  in  the 
capacity  of  the  employer ;  he  being  a  private  person  or  corpora- 
tion instead  of  the  government.  The  nature  of  the  service  ren- 
dered by  quasi  public  employees  is  the  same  as  that  of  public  em- 
ployees; hence  their  obligations  as  to  the  service  must  be  the 
same.  In  this  connection  it  is  interesting  to  note  that  public 
officials  and  employees,  from  the  president  down  to  road  over- 
seer, are  nowhere  in  the  law  given  the  right  of  resignation.  The 
Nebraska  statute  on  the  subject,  which  is  a  replica  of  the  law  of 
all  of  the  states  and  of  the  general  government  in  the  premises, 
provides  a  method  for  tendering  resignations  by  public  officials, 
but  does  not  make  their  acceptance  mandatory.  I  am  of  the 
opinion  that  the  conmion-law  obligation  of  common  carriers  as 
to  service  includes  employees  within  its  purpose  and  spirit.  The 
obligation  is  for  the  benefit  of  the  public,  and  would  fail  of  its 
object  if  but  one  party  to  the  service  is  included.  A  fair  state- 
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ment  of  the  entire  obligation  would  appear  to  be  as  follows :  A 
common  carrier  must  furnish  service  to  the  reasonably  full  ac- 
commodation of  the  public  at  all  times  when  its  gross  operating 
revenues  are  suflScient  to  defray  the  direct  costs  of  the  service, — 
the  expense  of  operating  and  maintaining  the  property ;  it  may 
not  discharge  an  employee  for  a  cause  which  is  common  to  other 
employees  whose  labor  is  necessary  to  the  rendition  of  adequate 
service,  when  there  is  good  reason  to  believe  that  the  discharge 
will  result  in  the  suspension  of  work  by  enough  of  the  employees 
to  render  such  service  inadequate,  without  the  consent  of  the 
government;  and  public  service  employees  may  not  quit  their 
labors  in  sufficient  number  to  render  the  service  at  which  they 
are  engaged  inadequate,  or  where  there  is  good  reason  to  believe 
that  such  quitting  will  so  affect  the  service,  without  the  consent 
of  the  government. 

I  see  no  danger  in  this  law  either  to  capital  or  to  labor.  The 
law  has  been  enforced  as  to  capital  for  a  long  time  without 
serious  results,  and  labor's  relation  with  the  government  has  ever 
been  of  the  most  satisfactory  character.  The  law  applies  only 
when  the  public  service  is  in  serious  jeopardy,  and  to  persons  who 
had  voluntarily  entered  upon  such  labor  and  preferred  to  con- 
tinue in  it.  And  it  is  evident  to  every  thoughtful  person  that 
the  present  highly  specialized  state  of  society  cannot  endure 
unless  the  government  possesses  and  exercises  power  necessary  to 
the  continuous  operation  of  transportation  facilities,  at  least. 
Therefore,  if  Congress  has  the  power  under  the  brief  commerce 
clause  of  the  Federal  Constitution  to  compel  railway  employees 
engaged  in  interstate  conamerce  to  continue  their  labors,  it  is 
idle  to  say  that  this  Commission,  empowered  as  it  is  by  the  state 
Constitution  to  regulate  the  service  and  general  control  of  com- 
mon carriers  within  the  state,  cannot  do  so. 

The  authorities  cited  by  the  majority  against  this  contention 

are  none  of  them  in  point     They  relate  wholly  Jto  the  right  of 

employers  to  select  employees  under  normal  circumstances  and 

when  the  public  interest  is  not  affected.     It  is  amazing  to  the 

writer  as  a  student  of  the  law  that  the  majority  should  have 

passed  by  the  only  expression  of  the  highest  court  in  the  land  on 

the  subject, — a  decision  in  harmony  with  the  spirit  of  the  times 

and  generally  accepted  as  settling  the  law  of  the  subject. 
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As  to  the  Commission's  duty  to  order  the  company  to  discharge 
such  of  its  operatives  as  were  shown  to  be  guilty  of  the  offenses 
described  above,  there  can  be  no  doubt.  The  public  was  proper- 
ly shocked  at  the  indecency  and  immorality  of  some  of  those 
offenses,  and  particularly  in  putting  over  them  in  authority  while 
traveling  upon  one  of  the  cars  a  conductor  who  was  under  indict- 
ment for  murder  alleged  to  have  been  committed  while  acting  in 
that  capacity  and  during  the  strike.  The  indignities  suffered 
by  the  public  in  these  respects  were  given  no  consideration  by  the 
majority  of  the  Commission, — another  example  of  the  "hog 
standard  of  service." 

In  support  of  the  idea  that  the  company  should  be  ordered  to 
cease  discriminating  against  members  of  the  street  railway  men's 
union  in  the  future,  I  point  to  the  fact  that  such  discrimination 
admittedly  caused  the  strike  in  the  instant  case ;  to  the  good  rep- 
utation of  the  local  union  and  of  the  national  organization  with 
which  it  is  affiliated  as  shown  by  the  record;  and  to  order  No.  8 
of  the  Director  General  of  Railroads,  providing  against  discrimi- 
nation "in  the  employment,  retention,  or  conditions  of  employ- 
ment of  employees  (of  railroads  under  government  operation) 
because  of  membership  or  nonmembership  in  labor  organiza- 
tions.'* The  right  of  laboring  men  to  organize  and  maintain 
unions  is  expressly  recognized  by  statute  in  this  state;  and  one 
of  counsel  and  of  the  board  of  directors  of  the  company  in  the 
instant  case  admitted  that  he  told  one  of  the  strikers,  and  still 
believed  it,  "that  any  man  that  did  not  belong  to  an  organization 
and  tried  to  protect  himself  was  a  chump.^^  I  am  strongly  of  the 
opinion  that  the  right  of  the  company's  employees  to  organize 
and  maintain  a  union  should  be  protected  in  order  to  insure 
adequate  service.  I  would  have  the  Commission  throw  the  power 
of  the  state  effectually  about  that  right  by  an  express  order  to 
that  effect,  and  by  a  substantial  gtant  of  complainant's  prayer  as 
hereinbefore  indicated* 

Note. — Constitutianal  law;  due  process  and  equal  protection. 

Where  the  North  Dakota  Board  of  Railrofid  Commissioners  en- 
tered an  order  which  is  referable  to  the  police  power  of  the  state, 
being  designed  to  protect  the  lives  and  property  of  the  public,  and 
^befe  to  plan  for  such  order  would  involve  an  expenditure  of  money 
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l)y  a  railroad  company,  the  railroad  company  is  not  entitled  to  re- 
imbursement or  compensation.  State  v.  Chicago,  M.  &  St.  P.  R.  Co, 
(1917)  37  N.  D.  98,  163  K  W.  730. 

An  order  of  the  California  Commission  requiring  an  irrigation 
utility  to  deepen  an  existing  canal  Mid  increase  the  capacity  of  its 
pumps  to  supply  additional  water  for  the  irrigation  of  lands,  within 
the  area  for  which  the  canal  was  planned  and  its  water  appropriations 
made,  does  not  require  the  utility  to  engage  in  a  new  enterprise  re- 
quiring the  expenditure  of  money,  or  compel  it  to  dedicate  its  prop- 
erty to  a  new  use,  so  as  to  amount  to  a  taking  of  its  property  without 
compensation  in  violation  of  the  provision  of  the  state  or  Federal 
Constitutions.  Ee  Fowler,  Decision  No.  5131,  Application  No.  3369, 
Feb.  18, 1918. 

In  Fulker  v.  Chicago,  M.  &  Si  P.  B.  Co.  (S.  D.)  F-188,  Aug. 
18,  1917,  it  was  held  that  a  railroad  company  was  not  deprived  of 
property  without  due  process  of  law  by  a  regulatory  order  of  a  state 
Commission  with  reference  to  intrastate  commerce,  merely  because 
the  right  of  way  was  acquired  and  constructed  with  the  intention  of 
engaging  in  intrastate  commerce  only. 

A  statute  requiring  the  filing  of  complainte  against  overcharges 
with  the  Public  Service  Commission  within  two  years  as  a  condition 
precedent  to  the  right  of  action  is  not  unconstitutional,  since  a  liti- 
gant has  no  vested  right  in  procedure  so  long  as  his  right  of  action 
is  not  abolished.  Hewitt  Logging  Co.  v.  Northern  P.  B.  Co.  (1917) 
97  Wash.  597,  166  Pac.  1153. 

Prohibiting  a  railway  company  from  charging  more  for  shorter 
than  for  longer  intrastete  hauls  without  regard  to  direction,  cir- 
cumstences,  or  condition,  and  giving  a  shipper  an  absolute  right  to 
recover  any  overcharge  paid  by  him  if  this  inhibition  is  disobeyed,  as 
is  done  by  Mo.  Const.  1875,  art.  12,  §  12,  as  construed  by  the  highest 
stete  court,  does  not,  in  the  absence  of  special  controlling  circum- 
stances, amount  to  a  denial  of  due  process  of  law  or  the  equal  pro- 
tection of  the  laws.  Missouri  P.  E.  Co.  v.  McGrew  Coal  Co.  (1917) 
244  U.  S.  191,  61  L.  ed.  1075,  37  Sup.  Ct.  Eep.  518. 

Prohibiting  owners  of  a  railroad  from  removing  the  main  track 
in  accordance  with  the  stetute  in  force  at  the  time  the  charter  was 
accepted  does  not  deprive  them  of  the  use  of  their  property  without 
due  process  of  law  although  the  owners  are  financially  unable  to 
operate  the  road.  Stete  v.  Enid,  0.  &  W.  E.  Co.  (1917)  —  Tex.  — , 
191  S.  W.  560. 

The  operation  by  a  city  of  a  street  railway  on  streets  occupied  by  an 
existing  company  not  having  an  exclusive  franchise  to  operate  upon 
such  streets  does  not  constitute  a  teking  or  damaging  of  the  com- 
pany's property  without  compensation,  nor  an  interference  with  the 
exercise  of  its  franchise,  although  some  inconvenience  will  follow 
the  construction  and  operation  of  additional  lines  by  the  city :  since 
P.U.R.1918D. 
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Buch  inconveniences  are  susceptible  to  minimization  by  regulation, 
and  do  not  constitute  a  violation  of  constitutional  rights.  United 
R.  Co.  V.  San  Francisco  (1917)  239  Fed.  987.  The  court  said: 
"Contingencies  of  such  character,  if  it  is  desired  that  they  should 
be  guarded  against,  must  be  anticipated  by  such  clear  and  explicit 
language  as  will  take  the  contract  out  of  the  established  rule  that 
public  grants  susceptible  of  two  constructions  must  receive  the  one 
most  favorable  to  ihe  public.'* 

Failure  to  give  landowners  affected  by  a  relocation  of  railroad 
tracks,  notice  of  proceedings  before  the  Commission  to  eliminate 
grade  crossings,  and  a  copy  of  the  Commission's  order  requiring  a  re- 
location of  the  railroad  tracks,  to  enable  them  to  seek  to  have  the 
order  modij&ed  or  set  aside,  did  not  amount  to  a  violation  of  the  due 
process  provision  of  the  Constitution  nor  a  taking  of  property ;  since 
the  order  of  the  Commission  did  not  amount  to  an  appropriation  of 
the  property,  which  could  only  be  accomplished  by  a  court  proceeding 
and  th^, payment  of  compensation  for  the  property.  Chicago,  B.  & 
Q.  R  Co.  V.  Cavanagh  (1917)  278  111.  609,  116  N.  E.  128.  The 
court  said  that  the  provisions  of  the  statute  relative  to  notice  of  a 
complaint  in  proceedings  before  the  Commission  to  the  person  or  cor- 
poration complained  of,  and  for  service  of  every  order  of  the  Com- 
mission upon  persons  or  corporations  to  be  affected  thereby,  and  for 
an  appeal  by  any  person  or  corporation  affected  by  a  rule,  regula- 
tion, order,  or  decision  made  by  the  Commission,  relate  only  to  notice 
or  service  of  an  order  upon  some  person  or  corporation  either  com- 
plained of  or  required  to  do  something  or  to  comply  with  some  order, 
rule,  or  regulation. 

A  fine  of  $22,400,  being  $100  for  each  failure  of  a  carrier  to 
comply  with  an  order  of  the  State  Eailroad  Commission  which,  con- 
formably to  a  statutory  mandate,  required  such  carrier  to  stop  two 
interstate  passenger  trains,  one  each  way,  at  a  designated  county 
seat,  is  not  excessive,  where  the  local  statute  provides  for  a  suit  to 
test  the  validity  of  the  order  in  a  court  either  of  the  state  or  of  the 
United  States,  and  the  carrier  saw  fit  to  await  proceedings  against 
it.  Gulf,  C.  &  S.  F.  E.  Co.  V.  Texas  No.  158,  March  4,  1918  (U.  S. 
Adv.  Ops.  1917-18,  p.  349)  246  U.  S.  58,  62  L.  ed.  — ,  38  Sup.  Ct. 
Kep.  236. 

The  Wisconsin  Act  of  1913,  which  was  intended  as  a  complete 
scheme  for  the  control  and  supervision  of  dams,  modifying,  in  so  far 
as  it  conflicted  therewith,  franchises  previously  granted,  is  uncon- 
biitutional  in  that  it  permits  the  taking  of  private  property  without 
compensation  and  without  due  process  of  law  by  reason  of  its  failure 
to  give  some  of  the  parties  affected  by  it  access  to  the  court.  State 
ex  rel.  Owen  v.  Wisconsin-Minnesota  Light  &  P.  Co.  (1917)  165 
Wis.  430,  162  N.  W.  433. 
P.U.R.1918D. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

BE  BRONX  GAS  &  ELECTEIC  COMPANY. 
[Case  No.  2277.] 

Bates  —  Jurisdiction  of  Commission  —  Gets  —  Constitutional  Unr. 

Until  the  question  of  the  Commission's  power*  to  grant  relief 
has  first  been  determined  by  the  courts,  the  New  York  Commission, 
First  District,  will  not  determine  on  the  merits  an  application  for  an 
increase  in  gas  rates  beyond  a  maximum  fixed  by  statute,  where  the 
Public  Service  Commissions  Law  limits  the  Commission's  power  to  es- 
tablish a  maximum  rate  therefor,  to  a  price  ^not  exceeding  that  fixed 
by  statute,''  although  there  may  be  grave  doubt  as  to  the  constitutional- 
ity of  the  section  of  the  statute  containing  such  limitation. 

[April  18,  1918.] 

Application  for  an  order  authorizing  an  increase  in  gas  rates; 
dismissed  for  lack  of  jurisdiction. 

Whitney,  Commissioner:  The  Bronx  Gas  &  Electric  Com- 
pany, which  now  charges  $1  per  thousand  cubic  feet  for  gas  and 
may  not  lawfully  now  charge  more,  seeks  to  obtain  from  this 
Commission  an  order  giving  it  the  right  to  charge  $1.50  per 
thousand  cubic  feet.  The  company  alleges  that  the  actual  cost 
of  the  production  and  delivery  of  gas  by  it  has  recently  been 
$1.14^,  now  exceeds  $1.20,  and  will  shortly  be  considerably 
higher,  if  the  cost  of  materials  continues  to  mount  and  its  wage 
Avorkers  are  to  be  paid  the  wages  necessary  under  present  war- 
time conditions. 

Before  subjecting  the  company,  its  consumers,  the  city  of 
IKTew  York,  and  the  Commission's  own  expert  staffs,  to  the  labor 
and  expense  of  the  extended  preparation  requisite  for  dealing 
with  the  company's  application  on  its  merits,  the  Commission 
felt  it  preferable,  as  a  matter  of  policy,  to  hear  argument  upon 
the  question  of  the  Commission's  power  and  jurisdiction  to 
award  to  the  petitioner  the  particular  relief  asked  for,  despite 
the  Commission's  undoubted  jurisdiction  over  the  company  and 
its  rates,  service,  accounts,  and  affairs  generally.  People  ex  rel. 
Karr  v.  Seward,  7  Wend.  518;  People  ex  rel.  Bean  v.  Russell, 
49  Barb.  351;  People  ex  rel.  Ballin  v.  Smith,  184  N.  T.  96,  76 
N.  E.  925;  Quinby  and  City  of  Rochester  v.  Public  Service 

P.U.R.1918D. 
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Commission,  223  N.  T.  244,  ante,  30,  —  N.  E.  — ,  decided  April 
5,  1918.  In  accord  with  the  recent  ruling  of  the  Pennsylyania 
supreme  court  in  St.  Clair  v.  Tamaqua  &  P.  Electric  R.  Co. 
—  Pa,  — y  ante,  229, 103  AtL  287,  that  questions  of  law  as  to  the 
Commission's  power  and  jurisdiction  should  be  raised,  argued, 
and  determined  before  the  Commission  in  the  first  instance,  the 
Commission  set  the  case  for  oral  argument  and  the  submission  of 
briefs  upon  this  preliminary  question.  In  the  St.  Clair  Case, 
the  municipal  authorities,  without  presentation  of  the  legal 
question  to  the  Commission,  had  applied  to  the  court  for  an 
injunction  against  an  increase  of  a  street  railroad  fare  to  6 
cents,  in  disr^ard  of  a  limitation  contained  in  a  franchise  ordi- 
nance, granted  in  pursuance  of  a  constitutional  provision  as  to 
the  "consent^'  of  the  local  authorities  similar  to  that  contained 
in  the  New  York  state  Constitution  and  construed  in  the  Roches- 
ter Case.  The  Pennsylvania  court  declined  to  pass  upon  the 
effect  of  the  franchise  limitation  upon  fares,  on  the  ground  that 
the  borou^  should  first  have  urged  its  contention  befgre  the 
Public  Service  Commission,  the  tribunal  established  by  law  for 
the  determination  of  all  the  questions  of  fact  and  law  involved 
in  the  reasonableness  of  rates,  subject  to  review  by  the  courts 
if  "the  Commission  errs  as  to  the  questions  of  law.  In  the 
Eochester  Case,  as  was  pointed  out  in  the  opinion  of  Judge 
Pound  for  the  majority  in  the  court  of  appeals,  the  question  of 
the  Commission's  power  in  the  premises  had  been  raised  by  the 
city  of  Rochester,  through  oral  arguments  and  submitted  briefs, 
before  the  Public  Service  Commission  for  the  Second  District, 
and  that  Commission  had,  in  November,  1917,  "made  a  decision 
in  one  of  the  cases  (  Re  Huntington  R.  Co.  14  N.  T.  Off.  Dept. 
R  305,  .  .  .)  in  which  a  petition  for  permission  to  increase 
rate  of  fare  was  presented  to  it,  and  held  that  the  Commission 
had  the  power  to  permit  fares  to  be  increased  to  an  amount  be- 
yond 5  cents,  notwithstanding  the  provision  of  §  181  of  the  Rail- 
road Law,  and  also  that  it  had  power  to  permit  fares  to  be  in- 
creased beyond  the  rate  fixed  in  a  franchise  granted  by  a  munici- 
pality to  a  street  railway  company,  and  beyond  the  rate  fixed  in  a 
contract  existing  between  a  municipality  and  a  street  railway 
company.     After  such  decision  the  Public  Service  Commission 

decided  to  hear  the  Rochester  Case  on  the  merits.  The  Public 
P.U.R.1918D. 
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Service  Commission  has  thus  assumed  jurisdiction  of  the  matter 
of  th^  application  of  the  New  York  State  Railways  for  permis- 
sion to  increase,  its  rate  of  fare  in  the  city  of  Rochester  to  6 
cents." 

The  contention  of  law  in  behalf  of  the  city  having  thus  been 
raised  and  passed  upon  adversely  by  the  Commission  for  the 
Second  District  in  the  Rochester  Case,  and  all  the  parties  to  the 
proceeding  being  "content  to  have  the  issue  decided  on  its 
merits,"  without  reference  to  the  procedural  question,  a  writ  of 
prohibition  was  granted.  In  the  instant  case  before  this  Com- 
mission, the  hearing  order  provided  for  the  preliminary  deter- 
mination of  this  question  of  power,  and  the  Commission  invited 
all  of  the  gas  and  electric  companies  within  its  jurisdiction,  to- 
gether with  the  Empire  State  Gas  &  Electric  Association,  com- 
posed of  companies  which  also  operate  in  upstate  cities,  to  join 
with  the  petitioner,  its  consumers,  the  city,  and  various  civic 
organizations,  in  the  discussion  of  the  jurisdictional  question. 
Only  the  petitioner  availed  itself  of  the  opportunity  to  present 
arguments  to  the  Commission  in  support  of  the  contention  that 
the  Commission  has  power  to  increase  a  gas  rate  above  a  statu- 
tory maximum. 

The  Rate  History  of  the  Bronx  Oas  &  Electric  Company. 

The  Commission  has  never  undertaken  to  determine  or  pre- 
scribe the  rate  which  the  Bronx  Gas  &  Electric  Company  shall 
charge  for  gas.  The  legal  maximum,  as  to  this  company,  has 
been  fixed  by  statute,  throughout  the  life  of  this  Conunission. 
Although  the  Commission  has  by  order  dealt  with  the  security 
issues,  capital  accounts,  depreciation,  extensions,  refinancing, 
and  practically  every  other  phase  of  this  company's  operations, 
its  rate  for  gas  has  been  continuously  governed  by  the  statutory 
maximum.  The  legislature,  in  the  year  before  the  Public  Serv- 
ice Commissions  were  created,  fixed  a  "sliding  scale"  of  rates 
thereafter  chargeable  in  the  territory  served  by  the  Bronx  Gas 
&  Electric  Company.  For  the  years  1906,  1907,  and  1908,  the 
legislature  fixed  a  maximum  of  $1.15  per  thousand  cubic  feet 
of  gas  (Laws  1906,  chap.  125).  For  1909,  the  same  statute 
prescribed  a  rate  of  $1.10 ;  for  1910,  a  rate  of  $1.05 ;  and  foi 

1911  and  thereafter  a  rate  of  $1.  Since  1911,  the  company  has 
P.U.R.1918D. 
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chai^d  a  maximum  of  $1,  under  the  limitation  prescribed  by 
the  legislature  as  a  part  of  the  maturely  considered  "Eighty-cent 
Gas  Law"  before  the  Public  Service  Commissions  came  into  be- 
ing: The  Commission,  in  1916  and  early  in  1917,  conducted 
an  investigation  as  to  the  rates  charged  by  the  Bronx  Gas  & 
Electric  Company  for  electricity,  and  found  that  a  reduction 
in  rates  was  not  warranted  by  the  operating  conditions.  Re 
Bronx  Gas  &  E.  Co.  8  P.  S.  C.  (1st  Dist.  N.  Y.)  99,  P.U.R. 
1917D,  777,  decided  April  25, 1917. 

The  Bronx  Gas  &  Electric  Company  serves  what  roughly  may 
be  called  one  of  the  outlying,  and,  for  the  most  part,  undeveloped, 
regions  of  the  borough  of  the  Bronx,  comprising  particularly 
the  former  town  of  Westchester.  It  is  not  a  subsidiary  of,  or 
controlled  by,  any  other  corporation.  In  many  respects,  both 
the  history  of  the  company's  operations  and  the  basis  of  its 
present  application  are  such  as  to  call  for  full,  prompt  ascertain- 
ment of  its  merits,  and  the  unhesitating  award  of  such  relief  as 
the  facts,  upon  careful  inquiry,  may  be  found  to  warrant,  imless 
the  CoBMnission  be  of  the  opinion  that  there  is  full  foundation 
for  the  grave  doubt  which  the  learned  counsel  for  the  petitioner 
concedes  to  exist  as  to  the  power  of  the  Conunission  to  award  the 
relief  asked  for  in  the  petition. 

The  affairs  of  the  company  have  been  conducted  under  the 
close  and  co-operative  supervision  of  the  Conmiission.  This 
body  appraised  the  company's  property  in  1909,  and  the  com- 
pany fully  readjusted  its  fixed  capital  accounts  so  as  to  con- 
form to  the  Commission's  directions.  All  accrued  depreciation 
found  by  the  Commission  to  exist,  at  the  time  of  its  appraisal, 
was  "charged  off"  and  amortized  in  a  model  and  modem  fashion, 
so  that  the  fixed  capital  shoAvn  by  the  books  must  be  regarded  by 
the  Commission  as  representing  net  value  as  of  December  81, 
1908,  plus  additions,  less  retirements  and  depreciation.  Since 
that  time,  the  company  has  conformed  closely  and  commendably 
to  the  requirements  of  the  Conunission's  Uniform  System  of 
Accounts,  and  no  amount  or  sum  has  been  added  to  the  fixed 
capital  or  investment  of  the  company,  except  under  the  direction, 
authority,  or  supervision  of  the  Commission.  Securities  have 
been  issued  by  the  company  from  time  to  time,  under  a  Commis- 
sion scrutiny  virtually  continuous.  The  depreciation  reserves 
P.U.R.1918D. 
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directed  by  the  Commissioii  have  been  maintained  since  1908. 
The  company's  standards  of  service  have  been,  on  the  whole, 
efficient  and  progressive,  if  the  breakdown  under  the  adverse 
conditions  of  coal  and  oil  supply  last  winter  be  excepted.  The 
company's  real  estate  is  carried  on  its  books,  and  so  as  a  part 
of  its  capital  account,  only  at  its  assessed  valuation. 

The  company's  operating  statistics,  kept  in  the  manner  pre- 
scribed by  the  Commission  through  the  Uniform  System  of 
Accounts,  but  as  to  the  proper  inferences  from  which  in  a  rate 
proceeding  the  Commission  of  course  does  not  undertake  now  to 
pass,  are  stated  to  show  a  deficit  last  year  in  the  earnings  of  its 
gas  department,  and  a  net  return  of  about  1  per  cent  on  its  ag- 
gregate property,  which  includes  its  more  profitable  electrical 
business.  The  figures  are  claimed  to  show  the  need  for  at  least 
$72,678  of  additional  annual  revenue  from  gas,  if  wages  and 
materials  do  not  advance  further,  and  an  8  per  cent  return  upon 
the  investment  is  to  be  earned.  The  company's  figures,  kept 
under  Commission  supervision,  are  claimed  to  show  that  the 
cost  to  it  of  manufacturing  and  delivering  gas  has  increased  from 
81i  cents  in  1916  to  $1,011  in  1917,  and  upwards  of  $1.14J 
thus  far  in  1918. 

In  a  number  of  respects,  the  company's  petition  likewise  stands 
on  a  basis  which,  under  the  familiar  concepts  of  the  Commission 
plan  of  regulation,  would  entitle  it  to  a  full  consideration  of  the 
merits  of  the  facts  developed  thereunder.  For  example,  the  ap- 
plication is  based  squarely  upon  the  facts  disclosed  by  the  com- 
pany's fixed  capital  accounts  and  operating  statistics,  all  as 
kept  under  the  scrutiny  and  approval  of  the  Commission.  The 
petition  moreover  proceeds  on  the  sound,  fair  basis  of  "actual 
capital  investment"  as  representing  "value  for  rate  purposes.  "^ 
There  is  no  suggestion  of  claimed  right  to  earn  a  return  on 
"cost  to  produce  new"  or  such  other  fictitious  or  estimated  bases 
as  were  recently  disapproved  by  this  Commission  in  Re  Electric 
Eates  of  Flatbush  Gas  Co.  decided  on  February  1,  1918.  The 
petition  does  not  sufficiently  or  satisfactorily  disclose  the  surplus 
of  the  company,  or.  the  extent  of  its  earnings,  dividends,  and 
accumulations  in  normal  and  recent  years.  Those  facts,  and 
others,  would  remain  for  development  upon  hearings  as  to  the 

merits. 
P.U.R.1918D. 
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It  is  obvious  that  unless  the  legislature  has  deliberately  with- 
held from  this  Commission  power  to  afford  relief  to  such  a  com- 
pany upon  such  a  petition,  though  withholding  from  the  Com- 
mission power  to  advance  a  gas  rate  above  a  statutory  maximum, 
the  Commission  ought  to  proceed  to  take  the  evidence  of  all 
persons  interested,  and  then  award  to  this  company  such  a  rate 
as  is  just,  reasonable,  and  remunerative,  be  that  new  rate  higher 
or  lower  than  the  present  rate,  which  is  now  in  force  under 
chapter  125  of  the  Laws  of  1906. 

Grounds  of  Objection  by  Consumers  to  the  (hunting  of  the 

Petition. 

The  application  for  an  advance  in  rates  is  opposed  with  great 
vigor  by  many  residents  of  the  area  served  by  the  company,  and 
by  various  civic  organizations  in  that  part  of  the  Bronx.  There 
has  been  an  insistent  demand,  before  the  legislature  as  well  as 
before  the  Commission,  for  a  summary  reduction  of  the  rate  in 
this  area  to  that  prevailing  in  other  portions  of  the  Bronx,  viz., 
to  80  cents  per  thousand  cubic  feet,  instead  of  any  increase  above 
$1.  The  main  contentions  of  the  opponents  of  the  granting  of 
a  petition  for  an  increase  may  be  here  summarized,  although  of 
course,  in  so  far  as  they  relate  to  the  merits  of  the  application, 
they  are  in  nowise  passed  upon : 

(1)  That,  as  it  is  claimed  the  company  will  hardly  question, 
the  company  has  extended  its  mains  and  "built"  its  service  area 
far  in  excess  of  present  or  immediately  prospective  requirements, 
and  that  in  consequence  only  a  part  of  the  property  shown  by 
its  investment  outlay  can  be  regarded  as  now  "used  and  useful 
in  the  public  service;" 

(2)  That  present  operating  costs  are  abnormal  and  t^nporary, 
and  that  a  public  utility  corporation  has  no  right  to  complain 
of  current  shrinkages  in  income,  due  to  war  burdens,  or  insist 
that  its  net  earnings  remain  stationary  or  increase  at  a  time 
when  other  individuals  and  corporations  are  sustaining  decreases, 
or  even  temporary  losses,  without  flinching; 

(3)  That  the  Bronx  Gas  &  Electric  Company  has  been  at 

various  times  for  several  years,  and  now  is,  a  violator  of  the 

22-Candle  Power  Law,  and  has  been  furnishing  gas  far  below 

the  standard  which  the  law  says  it  must  furnish  for  $1,  and  that 
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in  consequence  it  can  have  no  standing  to  ask  for  an  increase  of 
the  rate  to  $1.50,  because  it  does  not  furnish  the  only  commodity 
the  law  authorizes  it  to  sell ;  and 

(4)  That  the  so-called  increased  cost  of  the  manufacture  of 
gas  is  an  arbitrary  and  uncalled-for  exaction,  in  that  such  in- 
creased cost  is  due  very  largely  to  the  increased  cost  of  gas  oil, 
and  the  Standard  Oil*  Company  grades  its  price  of  gas  oil  to  a 
company  according  to  the  rate  which  the  company  charges  for 
gas,  or  at  the  rate  which  it  thinks  the  company,  with  reasonable 
effort,  could  get  the  legal  right  to  charge. 

(5)  That  the  legislature  has  specifically  and  intentionally 
withheld  from  the  Public  Service  Commissions  the  power  to 
disturb  or  terminate  *'the  period  of  repose"  which  the  court  of 
appeals  has  said  the  legislature  intended  atould  follow  the  up- 
holding of  chapter  125  of  the  Laws  of  1906  (the  "Eighty-cent 
Gas  Law")  in  the  Supreme  Court  of  the  United  States. 

Except  for  the  question  as  to  the  legislature's  action  concern- 
ing the  Commission's  power  over  statutory  maximimis  in  gas 
rates,  the  petition  is  in  form  and  substance  such  as  to  call  for 
the  granting  of  a  hearing  and  the  taking  of  testimony  concerning 
the  merits  of  its  allegations  and  the  above-summarized  grounds 
of  insistent  objection.  Concededly  the  Commission  would  have 
power,  upon  a  proper  showing  of  facts,  to  reduce  the  rate  below 
the  statutory  figure.  Mwy  the  Commission  by  order  sanction  a 
charge  in  excess  of  the  statutory  maximum  of  $1  ? 

General  Powers  to  Increase  Rates  Above  the  Figure  Fixed  by 

Statute, 

As  to  street  railroad  fares,  this  Commission  has  latelv  in- 
dicated  a  view,  now  upheld  by  the  court  of  appeals  (Quinby  and 
City  of  Eochester  v.  Public  Service  Commission,  228  N.  Y.  244, 
ante,  30,  —  N.  E.  — ,  decided  April  5,  1918,  hereinafter  more 
fully  discussed),  that  the  legislature  has  vested  it  with  the  power 
to  advance  such  a  rate  above  a  statutory  maximum,  although  it 
has  indicated  in  the  same  connection  at  least  a  doubt  whether  it 
has  been  given  any  such  power  as  to  gas  rates.  On  this  subject 
of  the  power  of  the  Commission  to  advance  rates  above  a  legis- 
lative maximum,  my  opinion,  filed  in  Re  New  York  &  N.  S. 
P.U.R.1918D. 
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TVaction  Co.  P.U.R.1918A,  893,  and  adopted  by  the  Commission 
oxx  eTanuary  10,  1918,  said: 

'^THe  further  question  whether  the  legislature  has  empowered 
the  Commission,  under  §  49  of  the  Public  Service  Commissions 
Law,  to  sanction  a  charge  in  excess  of  the  5-cent  maximum  pre- 
scribed by  the  Railroad  Law,  I  shall  not  discuss  at  length  in 
this  opinion.  That  question  is  more  particularly  involved  in 
a  series  of  cases  in  course  of  hearing  before  the  Commission, 
and  more  detailed  discussion  of  this  phase  of  the  legal  question 
^ill   be  deferred  until  counsel  have  been  heard  in  those  cases. 

**It  may  suflSce  to  say  at  this  juncture  that  I  am  of  the  opinion 
mat  by  the  trend  of  judicial  pronouncement  which  this  Conmiis- 
^lon  ought  in  fairness  to  follow,  there  is  no  statutory  barrier  to 
^®  granting  of  the  7-cent  fare  asked  for  by  the  petitioner.     I 
^^^   fully  aware  that  the  Railroad  Law  contains  a  prohibition 
^SHinst  a  rate  of  fare  in  excess  of  5  cents,  and  that  §  49  of  the 
^olio  Service  Conunissions  Law  appears  to  relieve  the  Com- 
''^^ss  ion's  power  from  the  ban  of  the  statutory  prohibition  only  to 
^G   ^3s:tent  that  the  Commission  may  fix  a  reasonable  rate  *not- 
with.Qt;anding  that  a  higher  rate,  fare  or  charge  has  been  hitherto 
flutlxox'ized  by  statute.'    I  was  in  Albany  frequently  during  the 
^^sla^tive  sessions  of  1909  and  1910,  and  participated  in  many 
<^orif  ex-ences  concerning  the  revised  phrasing  of  the  Act  of  1910 ; 
^^  1  am  able  to  say  that  beyond  peradventure  any  judicial  inter- 
P^ta.tion  of  the  1910  amendments  which  empowers  the  Commis- 
s^^xi  "to  fix  a  rate  in  excess  of  the  5-cent  fare  requirement  of  the 
^^ilaroad  Law  accomplishes  a  result  contrary  to  what  was  in  the 
^^^mplation  of  either  the  legislators,  the  Commission  represen- 
tatives, or  even  the  company  representatives,  who  struggled  so 
Patiently  with  the  matter  in  Albany  during  that  winter.    Refer- 
^^ce  to  the  minutes  of  the  legislative  hearings  and  other  public 
^ivtn^nts  shows  this  clearly. 

-^t  the  same  time,  it  cannot  be  gainsaid  that  the  disposition 

the  H"ew  York  courts  has  been  to  uphold  the  view  that  the 

^sla^ture  has  made  the  Commission  a  repository  of  the  legis- 

^^  power,  the  legislature's  agent  for  the  expert  ascertainment 

*^^  Enforcement  of  reasonable  rate  standards,  empowered  thus 

#  ^^^persede  for  good  cause  shown  a  rate  once  fixed  by  the  legis- 

atvii*^  itself.     The  tendency  has  been  to  look  upon  the  language 

^•^•l^.ioisD. 
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of  the  various  statutes  as  warrant  for  the  paramountcy  of  the 
Commission's  expert  findings  over  lower  or  higher  rates  fixed 
casually  by  the  legislature;  except,  of  course,  where  the  legis- 
lature otherwise  specifically  directs  as  to  the  Commission's  power 
over  rates,  as  in  the  case  of  gas  and  electrical  corporations. 
Opinion  of  Honorable  Charles  E.  Hughes  as  referee,  in  Brooklyn 
Borough  Gas  Co.  v.  Public  Service  Commission,  reported  in  57 
K  Y.  L.  J.  No.  66,  June  18,  1917,  P.U.R.1917E,  345 
( abstract). '* 

In  case  No.  2235,  Ee  Heating  Standards  for  Gas,  P.U.R. 
1918A,  357,  as  to  the  change  from  a  candle-power  to  a  heating 
standard  of  admeasuring  the  quality  of  gas,  the  opinion  filed 
by  Chairman  Straus  on  October  13,  1917,  discussed  the  Com- 
mission's powers  as  to  gas  rates  as  follows: 

"In  the  delegation  of  powers  to  the  Commission,  the  legis- 
lature expressly  imposed  a  limitation  upon  the  rate-making 
function  of  the  Commission  in  the  provision  of  §  72,  Public 
Service  Commissions  Law,  that  the  Commission  may  not  fix  a 
gas  rate  in  excess  of  that  fixed  by  the  statute,  to  wit,  80  cents 
per  thousand  cubic  feet.  The  investigation,  the  public  discussion 
necessary  to  secure  the  legislation,  the  character  of  the  litigation, 
and  the  reservation  by  the  legislature  to  itself  of  the  power  to 
raise  the  80-cent  gas  rate,  were  such  as  to  make  the  Eighty-cent 
Gas  Law,  in  the  minds  of  the  people  of  New  York  city,  a  funda- 
mental provision  of  law.  It  should  not  be  changed  except  by 
the  authority  which  created  it  or  by  the  authority  which  sus- 
tained it.     .     .    • 

"In  fact  the  Commission  does  not  have  the  power  directly  to 
authorize  a  higher  rate  for  gas  than  prescribed  by  the  law;  and, 
while  it  has  the  power  to  change  the  standard  of  the  quality,  it 
does  not  appear  to  have  the  power  indirectly  to  do  what  it  can- 
not do  directly,  that  is,  by  lowering  the  quality  to  force  con- 
sumers to  use  a  greater  quantity  of  gas  to  secure  service  equiva- 
lent to  that  received  under  the  present  statutory  quality,  and 
thus  produce  higher  bills  to  the  consumers." 

This  Commission's  view  as  to  the  powers  which,  in  the  public 
interest,  it  ought  to  possess,  and  the  policy  which,  in  the  public 
interest,  it  ought  to  pursue,  whether  the  consequence  be  increase 
or  decrease  of  rates,  has  been  several  times  indicated  in  receirt 
P.U.R.1918D. 


Digitized  by 


Google 


RE  BRONX  GAS  &  E.  CO.  309 

rulings.  For  example,  in  Re  Long  Island  R.  Co.  8  P.  S.  C. 
(IstDist.  N.  Y.)  294,  P.U.R1918A,  649,  decided  on  November 
30, 1917,  the  Commission  said,  through  adoption  of  the  opinion 
prepared  by  Commissioner  Hervey :  "The  Commission  is  keenly 
conscious  of  the  need  for  a  broad,  constructive,  far-sighted  policy 
in  dealing  with  these  applications  of  public  utilities  for  rate 
advances  designed  to  aflFord  emergency  relief  from  emergency 
conditions.  It  is  in  the  public  interest  that  these  vital  public 
utilities  shall  be  kept  in  a  condition  of  solvency  and  efficiency 
in  service  throughout  the  war,  and  that  need  must  be  taken  into 
account  in  all  rate  problems.  The  public  utility  corporations 
will  of  course  hardly  expect  to  maintain  their  normal  rate  of 
return;  they  will  not  ask  for  aid  in  shifting  to  their  patrons  all 
the  burdens  of  war  costs,  at  a  time  when  all  individuals  and 
businesses  are  having  to  assume  a  share  of  the  nation's  burden ; 
ihey  will  not  seek  to  do  violence  to  long-established  rate  schedules 
merely  by  reason  of  the  increased  costs  and  narrowed  margin 
of  return  brought  by  emergency  conditions  both  unusual  and 
temporary.  In  fixing  a  rate  for  the  future,  the  Commission  is 
bound  to  take  into  account  the  facts  which  have  been  placed  in 
the  record,  and  the  rights  of  the  company  and  the  public  alike 
must  stand  or  fall  for  the  time  on  that  basis.'* 

In  the  opinion  which  I  filed  in  Ee  New  York  &  N.  S.  Traction 
Co.  9  P.  S.  C.  (1st  Dist.  N.  Y.)  1,  27,  P.TI.R1918A,  893,  ap- 
proved by  the  Conmiission  on  January  10,  1918,  it  was  said: 
"By  way  of  compensation  for  fulfilment  of  these  quasi  public 
obligations,  the  corporation  is  entitled  to  have,  and  is  entitled  to 
Lave  the  Commission  vouchsafe  to  it,  a  rate  of  payment  by  the 
company's  patrons  sufiicient  to  make  possible  permanency  of 
efficient  operation  and  to  yield  a  reasonable  return  upon  the 
property  value  represented  by  the  unimpaired  investment,  sub- 
ject only  to,  the  qualification,  of  course,  that  neither  the  state 
nor  the  Commission  can  guarantee  that  the  volume  of  business 
becomes  or  continues  such  as  to  yield  in  all  events  an  adequate 
operating  income.  The  state,  through  the  Conmiission,  endeavors 
to  see  to  it  that,  upon  the  business  done  by  the  company,  rates 
reasonable  for  the  service  and  productive  of  a  reasonable  revenue 
are  charged.  Otherwise  the  company  must  go  out  of  business 
or  rely  on  the  charity  of  investors.  It  is  obvious  that  any  busi- 
P.U.R.1918D. 
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ness  to  continue  must  have  a  revenue  that  will  do  more  than 
meet  the  mere  cost  of  currently  running  the  business.  And,  I 
may  add,  a  street  railroad,  in  order  to  continue  in  business  at 
all,  must  derive  from  some  source  at  least  enough  money  to 
meet  the  expenses  of  operation,  and  this  is  true  whether  the  street 
railroad  is  privately  or  publicly  owned.  If  it  is  privately  owned, 
the  revenue,  legally  suflScient,  must  come  from  fares  paid  by 
passengers.  If  the  utility  is  publicly  owned,  the  revenue  must 
come  either  from  fares  or  taxes.  Under  any  system  of  owner- 
fhip  and  operation  which  has  or  can  be  devised,  the  cost  of 
rendering  the  service  must  be  paid  wholly  by  the  patrons  and 
rates  readjusted  on  that  basis,  or  partly  by  the  patrons  and  partly 
from  the  public  treasury  and  rates  permitted  to  remain  on  that 
basis.  Failing  to  adopt  either  course  means  only  the  impair- 
ment of  the  investment,  the  depreciation  of  the  property,  the 
wiping  out  of  the  investors,  and  eventual  cessation  of  the  service. 
There  is  no  way  of  getting  something  for  nothing,  over  a  long 
period  of  time.'' 

In  the  opinion  adopted  on  March  1,  1918,  granting  the  appli- 
cation of  the  riatbush  Gas  Co.  for  a  rehearing  as  to  certain 
matters,  Conunissioner  Hervey  said:  "It  goes  without  saying, 
however,  that  it  is  the  duty  of  a  regulative  Commission,  at  a 
time  of  stress  and  sudden  changes  such  as  the  present,  to  keep 
a  very  openminded  and  flexible  view  as  to  the  needs  of  public 
utility  corporations  and  their  maintenance  of  such  fiscal  con- 
ditions as  will  enable  them  to  conserve  their  properties  and 
efficiently  serve  the  public.  The  Commission  must  realize  frank- 
ly, and  keep  ever  in  mind,  that  conditions  are  oftentimes  chang- 
ing nowadays,  and  that  what  is  remunerative  to-day  may  not  be 
so  six  months  hence  or  vice  versa,'* 

In  its  per  curiam  opinion,  adopted  on  March  20,  1918,  relative 
to  Gas  Eates  in  the  Second  &  Fourth  Wards  of  Queens,  the  Com- 
mission declared: 

It  is  the  Commission's  view  that,  in  the, long  run,  public 
interests  will  be  best  served  and  the  purposes  sought  in  the 
enactment  of  the  Public  Service  Commissions  Law  most  nearly 
fulfilled,  if  the  Commission  accepts  and  acts  upon  its  own  pri- 
mary responsibility  for  keeping  its  own  determinations  four- 
square with  actual  conditions,  even  though  unexpectedly  changed. 

P.U.R.1918D. 
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.  .  .  If  in  any  respect  the  rates  previously  fixed  by  the 
Commission  as  ohargeable  by  the  companies  for  the  future  are 
unwarranted  by  what  has  actually  developed  under  the  war-time 
conditions,  the  Commission  feels  its  own  duty  and  responsibility 
to  be  itself  to  make  any  necessary  readjustments  of  maxvma  and 
rates,  rather  than  to  leave  this  task  to  a  court,  and  rather  than 
to  leave  the  companies  to  struggle  along  on  a  rate  basis  which 
might  be  found  to  threaten  impairment  of  capital,  the  prevention 
of  the  extensions  and  additions  needed  for  the  adequate  service 
of  a  developing  area,  and  eventually  an  actual  decline  and  break- 
ing down  in  the  quality  of  the  company's  service  to  its  con- 
sumers. 

"This  view  is  in  accord  with  the  position  commonly  taken  by 
this  Commission  relative  to  rates  fixed  by  it  under  the  changing 
conditions  now  obtaining  with  respect  to  many  factors  affecting 
public  utility  operation,  and  is  in  accord  with  this  Commission's 
steadfast  concept  of  its  own  duty  to  afford  a  forum  for  the  cor- 
^reot  adjustment  and  readjustment  of  rates  as  conditions  may 
demand,  in  justice  alike  to  the  consumers  and  the  public  utility 
corporation." 

TAe  Concepts  of  Commission  Power  Declared  in  the  "Rochester 

Fare"  Case, 

It  will  be  both  timely  and  helpful  in  this  connection  to  ex- 

^loiine  the  latest  utterance  of  the  court  of  appeals,  in  Quinby  v. 

-PwWic  Service  Commission,  223  N.  Y.  244,  ante,  30,  —  N.  E. 

\>    "iJxe  so-called  '^Rochester  Fare"  Case,  decided  on  April  5, 

"(^JZ^,    in  which  the  learned  court  considered  the  extent  of  the 

Vg'i^^la.tive  power  which  the  legislature  has  delegated,  and  also 

\a,ti     ^which  it  may  delegate,  to  the  Public  Service  Commissions, 

^vitlx     ^respect  to  the  rates  prescribed  for  street  railroad  corpora- 

^^^"^^    ty  enactments  of  the  legislature  itself,  and  by  the  terms  of 

^r-arrxciX^igQ  agreements  entered  into  by  the  companies  with  the 

^^^^*>-i<3ipalities  or  other  local  authorities  of  the  respective  com- 

^^^^■^itiies  through  the  streets  or  highways  on  which  the  com- 

P^*-^i^^s  have  extended  their  lines.    In  that  proceeding,  instituted 

^y   t^lzx^  corporation  counsel  of  the  city  of  Rochester  in  the  name 

^^  ^"t^  comptroller,  the  court  of  appeals  had  before  it  the  question 

^*  ^^^  Qcope  of  the  powers  delegated  to  the  Public  Service  Com- 
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missions  by  the  general  provisions  of  the  Public  Service  Commia- 
sions  Law  and  the  Eailroad  Law,  and  also  the  question  of  the 
limiting  eflFects,  if  any,  of 

(a)  The  subsequent  fixation  of  a  rate  for  a  particular  rail- 
road or  locality  by  a  special  act  of  the  legislature ; 

(b)  The  provisions  of  a  general  statute  prescribing  a  maxi- 
mum fare  chargeable  for  single  rides  within  the  limits  of  a 
municipality ; 

(c)  The  presence  of  a  fare  limitation  in  a  franchise  contract 
granting  the  "consent"  of  the  local  authorities  of  a  municipality, 
under  article  3,  §  18,  of  the  state  Constitution,  to  the  construc- 
tion of  a  street  surface  railroad  along  a  street  or  highway  of 
such  municipality;  and 

(d)  The  presence  of  a  fare  provision  in  a  franchise  contract 
entered  into  by  the  company  and  the  municipality,  granting 
franchise  rights,  but  not  in  pursuance  of  any  constitutional  re- 
quirement or  constitutional  grant  of  power  to  the  municipality. 

With  respect  to  both  (c)  and  (d),  five  out  of  seven  members 
of  the  court  ruled  that,  because  neither  the  provisions  of  the 
raiboad-rate  sections  of  the  Public  Service  Commissionfl  Law 
nor  of  the  Railroad  Law  contain  any  reference  to  franchises, 
contracts,  consents,  or  agreements,  or  to  rates  fixed  by  any  such 
document,  "it  is  impossible  to  find  a  word  in  the  statutes  which 
discloses  the  legislative  intent  to  deal  with  the  matter  of  rates 
fixed  by  agreement  with  the  local  authorities,"  and  "it  may  well 
be  inferred  that  the  legislature  excluded  them  from  considera- 
tion by  failure  to  mention  them,  and  that  it  has  made  no  attempt 
to  turn  them  over  to  the  Public  Service  Commission  for  revision. 
.  .  .  The  authority  of  the  Commission  to  regulate  rates  in 
such  cases  and  thus  to  extinguish  an  undoubted  power  of  the 
local  authorities  should  fairly  appear  before  it  is  assumed  to 
exist.  ...  In  the  absence  of  clear  and  definite  language 
conferring  without  ambiguity  jurisdiction  upon  the  Public  Serv- 
ice Commission  to  increase  rates  of  fare  agreed  upon  by  the 
street  railroad  and  the  local  authorities,  we  should  not  unneces- 
sarily hold  that  the  legislature  has  intended  to  delegate  any  of 
its  powers  in  the  matter,  whatever  its  powers  may  be." 

No  doubt  because  the  question  of  the  delegated  powers  of  the 
Commissions  as  to  gas  and  electric  corporations  was  not  spe- 
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cifically  before  the  court,  no  reference  was  made  to  the  fact 
that  in  the  ^'rates,  property,  equipment,  and  appliances"  portion 
of  the  rates  subdivision  (Public  Service  Commissions  Law,  §  QQ, 
subd.  5),  it  is  provided  that  the  Commission's  orders  as  to  "prop- 
erty, equipment,  and  appliances"  of  gas  and  electric  corporations 
shall  be  such  as  to  secure  operation  and  service  "in  compliance 
with  the  provisions  of  law  and  of  their  franchises  and  charters," 
whereas  no  such  provision  is  contained  as  to  orders  in  relation 
to  rates. 

With  respect  to  both  (c)  and  (d)  above,  at  least  five  out  of 
seven  members  of  the  court  ruled  that  franchise  agreements  be- 
tween public  utility  corporations  and  municipalities,  covering 
rates  and  other  conditions,  are  "valid,"  even  in  their  limitations 
on  rates,  the  court  saying  that  "the  power  of  the  local  authorities 
to  impose  as  a  condition  to  giving  its  consent  to  the  construction 
and  operation  of  a  street  railroad  that  a  stipulated  rate  of  fare 
should  be  diarged  has  been  repeatedly  upheld.  People  ex  rel. 
West  Side  Street  B.  Co.  v.  Barnard,  110  N.  T.  548,  18  N.  E. 
354;  .  .  .  Public  Service  Commission  v.  Westchester 
Street  K  Co.  206  N.  T.  209,  99  N.  E.  536;  People  ex  rel. 
Frontier  Electric  R  Co.  v.  North  Tonawanda,  70  Misc.  91,  126 
N.  Y.  Supp.  186 ;  Allegheny  v.  Millville,  E.  &  S.  Street  R  Co. 
159  Pa.  411,  28  Atl.  202." 

The  Legislative  Power  Pwramount  ''in  the  Absence  of  CoiisiHu- 
tional  Limitation.'* 

With  respect  to  (d)  above,  at  least  five — and  proba))ly  all — 
of  the  members  of  the  state's  highest  court  ruled  that,  at  least 
in  the  absence  of  a  constitutional  delegation  of  power  directly 
to  the  municipality,  "the  legislature  may,  by  virtue  of  its  gen- 
€rdl  power,  .  .  .  regulate  the  mode  and  manner  in  which 
the  consent  of  the  local  authorities  to  the  construction  and  opera- 
tion of  street  railroads  shall  be  given,  and  may  regulate  aiid 
limit  by  statute  the  conditions  upon  which  it  may  be  given  (Re 
Thirty-fourth  Street  K.  Co.  102  N.  Y.  343,  7  N,  E.  172;  Beek- 
man  v.  Third  Ave.  K.  Co.  153  N.  Y.  144,  152,  47  N.  E.  277; 
People  ex  reL  South  Shore  Traction  Co.  v.  Willcox,  190  X.  Y. 
212,  89  N.  E.  459)  ;"  and  that  where  "the  question  was  one  of 
unrestricted  legislative  power,  policy  and  discretion  over  a  city 
P.UJ1.1918D. 
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or  town  where  the  local  authorities  were  held  to  be  mere  instru- 
mentalities through  which  the  state  exercised  its  sovereign 
power/'  (Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  TJ.  S. 
265,  53  L.  ed.  176,  29  Sup.  Ct.  Eep.  50 ;  Board  of  Survey  v.  Bay 
State  Street  E.  Co.  224  Mass.  463,  113  N.  E.  273 ;  State  ex  rel. 
Webster  v.  Superior  Ct  67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78 ;  State  ex  rel.  Missouri  Southern 
Co.  V.  Public  Service  Commission,  259  Mo.  704,  168  S.  W.  1156; 
Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  K  W.  925 ;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  508 ;  Woodbum  v.  Public  Service  Com- 
mission, 82  Or.  114,  L.E.A.1917C,  98,  P.U.R1917B,  967,  161 
Pac.  391,  Ann.  Cas.  1917E,  996;  CoUingswood  Sewerage  Co. 
V.  CoUingswood,  —  K  J.  L.  — ,  P.U.R1918C,  261,  102  Atl. 
901,  decided  February,  1918),  "the  paramount  power  of  the 
legislature  over  the  subject  of  fares  was  upheld,  in  the  absence 
of  a  constitutional  limitation^*  In  other  words,  as  to  street  rail- 
road franchises  antedating  the  adopti<m  of  the  constitutional 
amendment  of  1875,  and  as  to  franchisee  other  than  for  street 
railroad  purposes  (t.  «.,  for  gas,  electric,  telephone,  omnibus  line, 
and  other  utilities),  it  was  probably  the  unanimous  view  of  the 
court  that  the  legislature  could  validly  delegate  to  the  Commis- 
sion power,  upon  a  proper  showing  of  fact,  to  advance  a  rate 
fixed  in  such  a  franchise  above  the  franchise  figure.  This  con- 
clusion was  deemed  to  follow  from  the  reasoning  that  in  cases 
where  the  municipality,  in  making  the  contract,  acts  merely  in 
pursuance  of  powers  granted  by  the  legislature,  its  status  is  only 
that  of  agent  for  the  legislative  power,  and  two  principals  (i,  e., 
the  public  utility  company  and  the  legislature)  may  agree  to 
modify  any  term  of  any  contract  the  public  utility  company  has 
made  with  the  legislature's  agent,  and  the  latter  may  not  be 
heard  to  object  to  such  modification  by  agreement  of  the  two 
principals,  even  though  the  legislature  undertake  now  to  act 
through  another  and  different  agent,  viz.,  the  Public  Service 
Commission.  It  is  true  that  the  majority  of  the  court  did  not 
expressly  decide  whether  they  would  follow  and  adopt  the  rule 
of  the  cases  which  they  cited  and  quoted  with  evident  approval ; 
they  declined  "unnecessarily''  to  decide  the  possible  limits  of 
legislative  power,   even  over  franchise  terms  exacted   in  pur- 
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suance  of  legislative  authority;  but  as  to  these  franchise  agree- 
ments not  protected  by  the  constitutional  provision,  it  is  appar- 
ently the  unanimous  view  of  the  court  of  appeals  that  power  to 
modify  their  rate  provisions  may  be  delegated  by  the  legislature 
to  the  Public  Service  Commission,  although  five  out  of  seven 
judges  agree  that  such  a  delegation  has  not  been  imdertaken  by 
the  legislature. 

Franchise  Rates  Fixed  under  Constitviional  Delegations  of 

Power. 

With  respect  to  (c)  above,  the  court  of  appeals  carefully  and 
explicitly  refrains,  at  this  juncture  when  administrative  mech- 
anisms are  being  subjected  to  the  severest  tests  in  all  history,  from 
''unnecessarily'^  deciding  any  question  as  to  the  possible  limits 
of  legislative  power.  Five  manbers  of  the  court  prefer  to  join 
in  deciding  what  the  legislature  has  done,  rather  than  undertak- 
ing to  decide  in  advance  what  it  might  do,  viz.,  whether  a  specific 
delegation  of  power  to  prescribe  rates  notwithstanding  the  limit- 
ing provisions  of  franchises,  contracts,  consents,  and  agreements 
with  the  municipal  authorities,  would  be  construed  by  the  court 
of  appeals  to  confer  validly  and  effectually  any  power  on  the 
Commission  to  deal  with  rates  fixed  by  franchises  granted  under 
the  cegis  of  the  Constitutional  provision.  One  member  of  the 
court  (Judge  Crane)  plainly  indicates  his  view  to  be  that,  even 
by  the  constitutional  grant  and  franchises  made  in  pursuance 
thereof,  "the  reserve  police  power  of  the  legislature  has  not  been 
contracted  away.''  Whether  this,  if  true,  could  avail  anything 
as  to  a  rate  fixed  by  a  franchise  granted  under  constitutional 
sanction,  in  view  of  the  rule  that  the  "police  power"  of  the  legis- 
lature may  not  be  invoked  to  impair  the  validity  of  a  right  ex- 
pressly protected  by  the  Constitution  (People  v.  Qillson,  109 
X.  Y.  389,  4  Am.  St.  Eep.  465,  17  N.  E.  343),  Judge  Crane 
does  not  indicate,  in  his  brief  concurring  memorandum.  Four 
judges — a  majority  of  the  court — explicitly  join  in  upholding 
the  ruling  made  by  this  Commission  in  the  New  York  &  N.  S. 
Traction  Co.  Case  on  January  10,  1918,  as  to  the  nature  of  the 
municipal  action  as  to  rates  under  the  constitutional  provision, 
these  four  judges  saying,  through  the  opinion  prepared  by  Judge 
Pound :    "The  paramount  power  of  the  legislature  over  the  sub- 
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ject  of  fares  was  upheld  in  the  absence  of  a  constitutional  limi- 
tation.  But  our  Constitution,  by  requiring  the  consent  of  the 
local  authorities,  recognizes  our  municipalities  as  pro  tanto  inde« 
pendent  of  l^slative  control,  exercising  some  fragment  of  power^ 
otherwise  legislative  in  character,  which  has  been  thus  irrevo- 
cably transferred  by  the  fundamental  law  from  the  legislature 
to  the  locality.  The  grant  by  the  municipality  of  authority  to 
use  the  streets  is  not  a  mere  privilege  or  gratuity.  Once  accepted, 
it  becomes  a  contract  which  neither  the  state  nor  its  agencies 
can  impair.  People  v.  O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7 
Am.  St.  Eep.  684,  18  N.  E.  692." 

The  question  of  the  possible  limits^of  legislative  power  with 
respect  to  the  rates  fixed  in  such  contracts  the  learned  court  ex- 
pressly declined  to  "unnecessarily  decide,"  but  at  least  until  such 
time  as  the  legislature  may  undertake  to  confer  broadly  upon  the 
Commission  a  power  to  determine  and  prescribe  what  rates  are 
reasonable,  even  in  excess  of  those  fixed  by  franchise  agreements, 
the  Commission,  in  the  absence  of  a  modification  of  the  contract 
or  the  city's  consent,  has  no  power  to  take  action  looking  to  an 
advance  in  any  rate  above  the  franchise  figure.  It  is  at  least 
true  that,  as  held  by  this  Commission  last  January,  no  determina- 
tion by  this  Commission  of  the  inadequacy  of  the  rate  fixed  by  a 
franchise  can  be  made  effective  without  the  consent  and  approval 
of  the  municipality,  through  its  mayor  and  local  contractual  au- 
thorities. The  ordinary  regulative  power  of  the  Commission  may 
at  any  time  be  availed  of,  on  a  proper  showing  of  facts,  to  reduce 
any  public  utility  rate,  even  if  that  involves  the  fixation  of  a  rate 
for  such  utility  service  below  the  rate  fixed  or  authorized  by  the 
company's  franchise;  but  if  the  public  utility  has  obtained  the 
valuable  right  to  use  public  streets  by  agreeing  to  maintain,  at  the 
city's  option,  a  stipulated  rate  or  fare,  the  regulative  power  can- 
not raise  that  rate  or  fare  above  the  contract  figure  without  the 
city's  consent.  If  the  company  seeks  relief  from  that  by  which 
it  has  agreed  to  be  bound  and  for  which  it  has  obtained  invalu- 
able public  rights,  the  Commission  cannot  deal  with  the  matter 
alone,  as  a  matter  of  regulative  determination  and  policy, — the 
company  must  make  terras  with  the  other  party  to  its  solemn 

contract,  the  mimicipality. 
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The  Rochesfer  Decision  in  Its  Bearings  on  Statutory  Maximums 
Fixed  by  Special  or  General  Acts. 

With  respect  to  the  power  of  the  Commission,  under  a  statutory 
authorization  granted  by  the  legislature  in  1907  or  1910,  to  in- 
crease a  rate  above  the  figure  specifically  fixed  by  the  legislature 
by  a  special  local  act  as  to  such  railroad  company  and  locality 
in  1915,  the  court  said :  ''Rates  so  fixed  by  special  statute  are 
still  subject  to  regulation  by  the  Pvhlic  Service  Commission. 
The  jurisdiction  of  that  body  over  such  rates  is  not  to  be  reduced 
by  implication.  The  legislature  merely  fixed  the  rate  pro  tem- 
pore/' 

The  learned  court  evidently  felt  that  a  general  delegation  of 
power  to  fix  rates  was,  at  least  in  the  absence  of  a  specific  provi- 
sion to  the  contrary,  sufficient  to  confer  the  power  on  the  Com- 
mission to  raise  a  rate  above  a  figure  fixed  by  a  special  statute 
subsequently  passed,  even  though  the  general  grant  of  power  con- 
tains no  reference  to  statutes  or  rates  fixed  by  statute,  special  or 
otherwise.  This  concept  of  statutory  construction  would  of 
course  be  even  more  obviously  applicable  to  a  special  statute  and 
rate  enacted  prior  to  the  passage  of  the  Public  Service  Commis- 
sions Law,  e.g.,  the  1906  statute  prescribing  special  rates  for  tliis 
petitioner's  territory  and  elsewhere.  A  rate  fixed  by  a  special 
statute,  passed  before  or  after  the  Public  Service  Commissions 
law,  remains  subject  to  Commission  revision,  downwards  or  up- 
wards, unless  the  legislature  has,  by  the  Public  Service  Commis- 
sions Law,  specifically  and  clearly  withheld  the  power  to  increase 
the  rates  of  a  particular  class  of  utility  above  the  maximum  fixed 
by  such  a  statute. 

Commission  Power  over  Rates  Prescribed  by  General  Act. 

With  respect  to  the  extent  to  which  power  has  been  granted  to 
the  Public  Service  Conamissions  to  increase  rates  above  maxi- 
mums fixed  by  general  acts  of  the  legislature,  usually  antedating 
the  enactment  of  the  Public  Service  Commissions  Law,  the  court 
of  appeals  ruled,  in  the  Quinby  Case,  with  probable  unanimity 
of  view  of  the  sitting  members : 

(1)  That  the  Ulster  &  D.  R  Co.  Case,  171  App.  Div.  607, 
P.TJ.R.1916E,  243,  156  K  Y.  Supp.  1065,  affirmed  in  218  N. 
P.U.R.1918D. 
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Y.  643,  112  N.  E.  1071,  "had  to  do  exclusively  with  statutory 
mileage  book  rates,  and  it  has  not  been  held  by  this  court  that 
the  Commission  has  power  to  raise  ordinary  rates  of  fare  above 
the  rate  fixed  by  statute.  The  point  was  expressly  saved  for 
future  consideration.  'We  are  now  simply  dealing  with  the 
question  of  reduced  rates  to  which  those  words,  "notwithstand- 
ing that  a  higher  rate,  fare,  or  charge  had  been  heretofore  au- 
thorized by  statute,"  clearly  do  not  apply,'  said  Cochrane,  J.,  in 
the  Ulster  &  D.  R.  Case,  supra,  and  his  opinion  was  adopted  by 
this  court." 

(2)  That  the  "words,  *not withstanding  that  a  higher  rate, 
charge,  or  fare  has  heretofore  been  authorized  by  statute,'  are 
not  entirely  apt,  but  the  section,  read  as  a  whole,  is  susceptible  of 
no  other  natural  interpretation  than  that  the  legislature  has,  for 
greater  certainty,  expressly  included  in  its  general  delegation  of 
powers,  the  power  of  the  Commission  to  reduce  a  maximum  rate 
fixed  by  the  legislature/* 

(3)  That  the  general  grant  of  power  to  the  Commission  to  fix 
reasonable  rates,  as  embodied  in  the  Public  Service  Commis- 
sions Law  and  the  Eailroad  Law,  is  suflScient  to  empower  the 
Commission  to  prescribe  and  put  in  force  a  rate  higher  than  a 
statutory  maximum,  even  though  the  Eailroad  Law  does  not 
mention  statutory  maximums  at  all  in  connection  with  the  pow- 
ers of  the  Commission;  and  the  Public  Service  Commissions 
Law,  in  §  49  (as  also  in  §  66,  subdivision  5),  mentions  statutory 
maximums  only  to  "expressly"  delegate  power  to  reduce  them. 

In  other  words,  the  learned  court  holds  that,  even  though  statu- 
tory limitations  are  not  mentioned,  the  conferring  on  the  Com- 
mission of  "the  same  power"  possessed  by  the  legislature  vests 
the  Commission  with  all  the  power  the  legislature  itself  would 
have  to  override  or  supersede  a  statutory  maximum  fixed  by  the 
legislature,  although  the  court  also  evidently  holds  that,  because 
there  is  no  "word  in  the  statute  which  discloses  an  intent  to  deal 
with  the  matter  of  rates  fixed  by  agreement  with  the  local  au- 
thorities," the  conferring  on  the  Public  Service  Commission  of 
"the  same  power"  possessed  by  the  legislature  does  not  operate  to 
vest  the  Commission  to  do  what  the  legislature  itself  might  do 
as  to  rates  fixed  in  such  agreements,  at  least  as  to  rates  fixed  in 

agreements  not  entered  into  under  the  constitutional  sanction. 
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The  whole  underlying  point  of  view  of  the  court  with  respect  to 
the  Public  Service  Commissions  Law  and  the  powers  of  the  Com- 
mission, 80  far  as  statutory  maximums  is  concerned,  seems  to  be 
smnmed  up  in  the  following^  admirable  sentence :  "The  purpose 
of  the  l^slation  was  to  provide  for  the  regulation  of  statutory 
fares  by  a  board  which  may  be  expected  to  pass  equitably  upon 
conflicting  claims,  with  its  single  purpose  the  common  good,  even 
where  a  maximum  rate  had  been  fixed  by  the  legislature." 

This  view  is  reflected  elsewhere  in  the  opinion.  For  example, 
the  court  says :  "The  policy  of  the  state  is  said  to  be  that  the 
Public  Service  Commission  should  deal  with  the  regulation  of 
rates  of  fare  charged  by  railroad  corporations  without  limita- 
tion or  restraint,  and  with  the  power  to  increase  as  well  as  de- 
crease such  rates." 

The  word  "railroad,"  above  italicized,  is  not  so  italicized  in 
the  opinion,  but  it  is  not  difficult  to  believe  that  the  use  of  this 
limiting  word  was  intended,  in  view  of  what  was  said  on  the 
oral  argument  and  in  the  submitted  briefs,  with  respect  to  the 
effect  of  the  phrase  contained  in  §  72  as  to  gas  and  electric  corpo- 
rations and  their  rates.  Again,  the  opinion  says  that  the  legis- 
lature "has  constitutionally  conferred  on  the  Public  Service  Com- 
mission certain  functions  (Saratoga  Springs  v.  Saratoga  Gas,  E. 
L  &P.  Co.  191  ]Sr.  Y.  123, 18  L.R.A.(N.S.)  713,  83  N.  E.  693, 
14  Ann.  Cas.  606),  which  plainly  include  the  power  to  regulate 
lates  fixed  by  statute."  It  is  not  too  much  to  say  that  the  evident 
view  of  the  highest  court  of  the  state  is  that,  in  the  absence  of  a 
provision  clearly  and  unmistakably  establishing  a  legislative  in- 
tent to  the  contrary  as  to  certain  kinds  of  utilities,  the  legislature 
has  vested  the  Public  Service  Commissions  with  the  duty,  as 
well  as  the  requisite  powers,  of  seeing  to  it  that  utility  rates 'go 
up  or  down,  as  may  be  necessary  to  keep  them  reasonable,  just, 
remunerative,  and  neither  too  high  nor  too  low ;  and  that  to  this 
end  the  l^sJature  has  vested  the  Commissions  with  power  to  do 
anything  it  could  itself  do,  so  far  as  overriding  or  superseding 
specific  statutory  rates  is  concerned. 

The  Need  for  Power  to  Keep  Rates  **ReasonaJ)le**  Through  In- 
crease or  Decrease. 

This  view  of  the  highest  court  of  the  state  that  in  enacting  the 
P.U.R.1918D. 
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Public  Service  Commissions  Law,  "the  purpose  of  the  legislature 
was  to  prescribe  for  the  regulation  of  statutory  fares  by  a  board 
which  may  be  expected  to  pass  equitably  upon  conflicting  claims 
with  its  single  purpose  the  common  good,  even  where  a  maximum 
rate  had  been  fixed  by  the  legislature,"  is  in  accord  with  the 
weight  of  authority  and  the  obvious  necessities  of  the  situation. 
The  concept  that  public  control  should  make  and  keep  rates  "rea- 
sonable," whether  that  involved  decrease  or  increase,  was  New 
York  state's  notable  contribution  to  the  form  and  substance  of 
public  utility  legislation  in  the  United  States.  Prior  to  the  pas- 
sage of  the  Public  Service  Commissions  Law,  all  or  most  of  the 
concepts  of  regulatory  control  had  originated  in  a  period  of  com- 
pany exploitation  of  public  utility-  enterprises,  and  the  rules  of 
public  utility  law  and  the  machinery  set  up  for  their  administra- 
tion were  devised  and  developed  for  the  purpose  of  decreasing 
rates  and  increasing  service.  Even  the  state  statutes  followed  the 
phraseology  and  concepts  of  the  Interstate  Commerce  Act  as  it 
stood  at  that  time,  which  had  been  framed  frankly  for  the  pur- 
pose of  affording  a  specialized  forum  through  which  complaining 
shippers  could  eliminate  inequalities  and  force  reductions  in 
rates.  Governor  Hughes,  however,  in  recommending  the  passage 
of  the  Public  Service  Commissions  Law,  gave  a  new  and  broader 
meaning  to  the  rule  that  rates  should  be  "reasonable."  He  recog- 
nized that  rates  should  be  "just  and  reasonable''  to  the  patron, 
the  investing  public,  and  the  utility  corporation  alike,  and  that 
there  was  need  for  the  "just,  impartial,  and  expert"  determina- 
tion of  rates,  because  the  interests  of  the  patrons  and  the  invest- 
ing public,  no  less  than  the  interests  of  the  managers  of  the  utili- 
ty, are  menaced  by  rates  unreasonably  low. 

The  Recommendations  of  Governor  Hughes  and  The  Reasoning 
of  the  Saratoga  Case. 

In  this  spirit  Governor  Hughes  urged  that  the  legislature  con- 
fer on  the  Commission  power  "to  prescribe  reasonable  rates"  in 
this  new  and  broader  sense  (Annual  Message  of  January  2,  1907 ; 
Public  Papers  of  Governor  Hughes,  p.  31),  and  not  merely  to 
reduce  rates.  And  the  court  of  appeals,  in  Saratoga  Springs  v. 
Saratoga  Gas,  E.  L.  &  P.  Co.  supra,  explained  the  reasons  which 
led  to  a  legislative  delegation  of  power  to  a  Commission :  "There 
P.U.R.1918D. 
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are  in  this  state  approximately  450  gaslight  and  electric  light 
companies.  They  are  located  in  nearly  every  portion  of  the  state, 
Avhich  contains  within  its  bounds  not  only  cities  varying  in  pop- 
ulation from  10,000  to  4,000,000,  but  villages,  agricultural  or 
rural  communities,  and  the  wild  forests  of  the  Adirondacks.  It 
18  plain  that  no  uniform  rate  of  charges  could  be  established  that 
would  be  just  or  reasonable.  Besides  the  difference  in  the  output 
of  the  several  companies,  varying  with  the  size  of  the  communi- 
ties they  respectively  supply  as  well  as  the  difference  in  the  cost 
of  material  to  the  various  companies,  depending  on  their  location 
with  reference  to  the  cost  of  transportation  of  coal,  oil,  and  the 
like,  would  make  a  rate  that  was  fair  in  one  place  unreasonable 
in  another.  Therefore  any  close  approximation  to  a  reasonable 
tariff  would  require  special  rates  to  be  prescribed  for  many  differ- 
ent localities.  To  do  this  properly  would  involve  an  investigation 
into  the  particular  facts  in  each  case.  There  was  a  time  in  the 
history  of  this  country  when  carriers  and  public  service  corpora- 
tions were  so  few  that  the  legislature  itself  might  have  performed 
that  labor.  But  by  reason  of  the  rapid  growth  of  population  and 
the  great  increase  in  the  number  of  such  corporations,  it  has  be- 
<iome  impracticable  for  the  legislature  to  discharge  that  duty, 
slorecpver,  many  rates  may  require  alteration  from  time  to  time. 
That  the  most  appropriate  method  (speaking  from  a  practical, 
not  ilecessarily  constitutional,  point  of  view)  is  the  creation  of  a 
ijommission  or  body  of  experts  to  determine  particular  rates  has 
been  said  several  times  in  the  opinions  rendered  by  the  Supremo 
Court  of  the  United  States  in  the  various  railroad  commission 
cases  and  in  those  of  state  courts." 

The  court  added  that  "by  the  enactment  of  this  statute  the 
legislature  intended  to  establish  permanently  a  tribunal  for  the 
adjustment  and  determination  of  conflicting  claims  of  consumers 
and  corporations  as  to  what  were  reasonable  rates  to  be  charged.'' 

In  Troy  v.  United  Traction  Co.  202  ]S".  Y.  333,  95  X.  E.  759, 
the  court  of  appeals  said :  "The  Public  Service  Commission  was 
established,  among  other  things,  for  the  purpose  of  promoting 
uniformity  and  consistency  in  authoritative  directions  to  be  given 
to  public  service  corporations,  and  to  constitute  a  tribunal  trained 
to  consider  and  determine  controversies  and  problems  relating  to- 
P.U.R.1018D.  21 
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such  corporations  and  to  direct  and  supervise  their  relations  to 
and  dealings  with  the  public  as  their  patrons." 

In  People  ex  rel.  Westchester  R.  Co.  v.  Public  Service  Com- 
mission, 158  App.  Div.  251,  256,  143  N.  Y.  Supp.  148,  the  court 
said :  "The  power  of  the  Public  Service  Commission  to  fix  rea- 
sonable rates  involves  the  right  to  increase  as  well  as  to  lower 
rates.  The  rates  are  to  be  reasonable  to  the  public  and  reasonable 
to  the  corporation.''  -  * 

The  Decisions  in  Other  States: 

This  view  is  in  accord  with  the  opinion  declared  in  other  states. 
In  People  ex  rel.  Missouri  Southern  R.  Co.  v.  Public  Service 
Commission,  259  Mo.  704,  168  S.  W.  1156,  the  Missouri  court 
had  under  construction  a  provision  of  statute  corresponding  to 
that  embodied  in  §  49  and  in  subdivision  5  of  §  66  of  the  Public 
Service  Commissions  Law  of  the  state  of  New  York.  The  Mis- 
souri Utilities  Act  was  in  this  respect,  as  the  court  said,  *T)or- 
rowed"  from  the  New  York  statute.  The  maximum  rates  pre- 
scribed by  the  Revised  Statutes  of  the  state  of  Missouri  were 
deemed  by  the  carrier  to  produce  less  than  a  reasonable  return  on 
the  value  of  the  carrier's  property  as  used  in  the  public  service, 
and  the  public  utility  asked  the  Commission  (rather  than  the 
court)  to  sanction  a  charge  in  excess  of  the  rate  fixed  by  the  l^s- 
lature.  In  upholding  the  power  of  the  Commission,  after  due 
hearing  and  full  ascertainment  of  the  facts,  to  authorize  a  charge 
in  excess  of  the  figure  fixed  by  the  legislature,  the  Missouri 
court  said: 

"In  fine,  it  gave  the  Commission  plenary  power  to  coerce  a 
public  utility  corporation  into  a  safe  and  adequate  service  and 
the  performance  of  the  public  duty  unto  which  its  franchise  bound 
it.  On  the  other  hand,  the  act  does  not  contemplate  a  confiscation 
of  corporate  property,  and  we  include  in  the  term  ^propeftV  the 
right  to  earn  a  reasonable  return  on  its  investment.  Looking  to 
that  end,  the  act  undertakes  to  balance  outgo  with  in- 
come.    .     .     . 

'We  take  it  that  a  decent  respect  for  the  legislature  precludes 
the  theory  that  the  Commission  was  given  control  of  expenditures 
and  denied  control  of  income ;  the  two  being  inseparable  in  the 
very  nature  of  things.    Moreover,  it  precludes  the  theory  that  the 
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CWmission  was  given  power  to  ascertain  a  just  rate,  and  then 
(wonderful  to  relate)  was  denied  power  to  enforce  it ;  that  prior 
legislation  controlled  the  rate,  while  the  Commission  controlled 
the  outgo,  thereby  providing  an  upper  and  nether  millstone  with 
the  corporation  between.  Therefore  it  follows  that,  if  the  hand 
of  the  legislature  by  former  acts  was  so  laid  on  rates  that  no  power 
existed  to  increase  a  hard  and  fast  maximum  general  statutory 
rate  (established  to  cover  all  cases  and  arrived  at  by  legislative 
guess,  however  intelligent  the  guess  may  be,  as  seems  to  be  the 
case  at  the  time  the  Utilities  Act  was  passed),  the  conclusion  i& 
irresistible  that  the  legislature  intended  its  hand  should  be  lifted, 
and  that  by  general  rules  and  methods  prescribed  for  the  guidance 
of  the  Commission,  as  here  it  was  intended  that  it  first  ascer- 
tain the  facts,  and  next  should  apply  them  in  regulating  rates, 
up  or  down.     .     .     . 

"Section  47  of  our  Utilities  Act  is  borrowed  from  a  statute  of 
New  York.  It  varies  from  that,  but  the  variations  are  not  of 
substance  on  any  question  involved  here.  .  .  .  This  leaves 
doiutory  maximum  rales  in  force  until  facts  established  before 
the  Commission  call  into  play  the  modifications  contemplated 
by  the  Utilities  Act.  In  no  other  may  can  the  statute  be  given 
vigor  and  be  rrwde  a  complete  and  rounded  scheme,  adjusting 
itself  to  meet  the  form  and  pressure  of  the  fa^ts  in  each  par- 
ticular case  and  subserving  right  ends'* 

Eecently  the  same  court  reaffirmed  the  holding  of  the  Missouri 
Southern  E.  Co.  Case  in  State  ex  rel.  Ehodes  v.  Public  Service 
Commission,  270  Mo.  547,  P.U.R1917E,  315,  194  S.  W.  287. 
In  upholding  an  order  of  the  Public  Service  Commission  of  Mis- 
?oviri  increasing  rates  above  the  statutory  maximums,  the  court 
said: 

"We  are  unable  to  detect  any  error  in  our  former  ruling  as  to 
the  bare  effect  upon  existing  rate-fixing  statutes,  of  the  passage 
of  the  later  law  as  contained  in  §  -47^  supra.  Indeed,  as  Judge 
Lamm  very  broadly  intimates,  if  we  are  to  have,  or  retain  in  its 
integrity,  any  law  at  all  regulating  public  utilities,  any  other  view 
or  construction  of  the  above  section  would  be  shocking  in  its  in- 
iquities and  unfairness.     .     .     . 

"In  practice,  no  more  fair  and  feasible  plan  can  be  devised  than 
to  delegate  this  difficult  and  most  technical  duty  to  a  board  which 
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is  perpetually  in  session  and  furnished  with  skilled  accountants 
and  experts.  The  situation  as  to  common  carriers  changes  from 
J  ear  to  year;  sometimes  even  from  month  to  month."  A  fixed 
hard  and  fast  rate  made  one  year  might  be  almost  confiscatory 
next  year,  or,  conversely,  the  rate  fixed  might  become  far  greater 
than  the  service  rendered  is  worth.  No  legislature  has  the  time, 
nor  is  it  equipped  with  the  machinery  necessary  to  investi^jate 
mailers  of  rate  m^ing  in  any  manner  which  will  serve  to  prevent 
its  enactment  of  laws  fixing  alleged  'reasonable  maodmum  rates* 
from  being  other  than  a  mere  guess/' 

In  Eoard  of  Survey  v.  Bay  State  Street  R.  Co.  224  Mass.  463, 
113  N.  E.  273,  the  supreme  court  of  Massachusetts  construed 
provisions  of  the  Massachusetts  statute  corresponding  closely  lo 
those  of  §§  49  and  66  of  the  Public  Service  Commissions  Law 
of  the  state  of  Xew  York.  The  Massachusetts  court  said :  "The 
question,  therefore,  is  reduced  to  one  of  statutory  interpretation. 
It  is  whether  the  general  control  over  fares  has  been  vested  in  the 
Public  Service  Commission  by  Stat.  1913,  chap.  784.  That  act 
marked  a  radical  change  in  the  policy  of  the  legislature  in  the 
regulation  of  street  railways.  It  conferred  upon  the  Public  Serv- 
ice Commission  far  greater  powers  over  the  operation  and  accom- 
modations to  be  provided  by  such  common  carriers  than  had  been 
vested  in  any  board  by  earlier  acts.  Summarily  stated,  ii  clothed 
the  Commission  with  full  power  to  require  safe,  reasonable,  and 
udecjucUe  service  to  the  public  from  aU  common  carriers.  The 
authority  of  the  Commission  as  to  supervision  and  regulation  in 
other  respects  is  ample  It  is  manifest  that  such  broad  powers 
justly  cannot  be  exercised  to  the  extent  conferred  by  the  UH)rds 
used  except  when  joined  either  with  equally  full  power  to  regur 
late  charges,  rates,  and  fares,  or  until  freedom  of  action  by  the 
carrier  in  these  respects,  so  as  to  enable  the  carrier  to  receive  a 
fair  return  for  the  service  required.  This  power  expressly  is  con- 
ferred by  §  22,  which,  after  subjecting  the  rates  and  fares  actual- 
ly charged  or  demanded  to  their  supervision,  enacts  that  when- 
ever the  Commission  is  of  opinion  Hhat  the  rates,  fares,  or  charges 
or  any  of  them  chargeable  by  any  such  common  carrier  are  in- 
sufficient to  yield  reasonable  compensation  for  the  service  ren- 
dered and  are  unjust  and  unreasonable,  the  Conmiission  shall 

determine  the  just  and  reasonable  rates,  fares,  and  charges  to  be 
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charged  f  and  shall  fix  the  same  by  order  binding  upon  the  carrier. 
That  these  words  were  intended  to  be  interpreted  according  to 
their  full  natural  scope  is  obvious  from  the  provision  of  §  29,  to 
the  effect  that  'this  act  shall  be  deemed  and  construed  as  a  reme- 
dial act  and  in  enlargement  and  extension  of  all  previous  acts  and 
existing  laws  conferring  upon  or  vesting  in  the  Commission  any 
jurisdiction,  powers,  or  discretion  with  respect  to  any  subject  or 
matter  treated  in  this  act.  Except  as  above  provided  all  acts  and 
parts  of  acts  inconsistent  with  any  provision  of  this  act,  and  all 
acts  and  parts  of  acts  which  would  in  any  way  limit  or  prevent 
the  exercise  to  the  fullest  extent  of  any  of  the  jurisdiction,  pow- 
ers, authority,  or  discretion  delegated  herein  to  the  Commission 
are  hereby  repealed/  It  is  impossible  to  give  the  act  a  narrow  or 
constricted  construction  as  to  the  subject  of  fares/' 

In  State  ex  rel.  Public  Service  Commission  v.  Baltimore  &  O. 
R.  Co.  76  W.  Va.  399,  P.U.K.1915D,  658,  85  S.  K  714,  the  West 
Virginia  supreme  court  ruled  that  "if  it  be  true  as  contended  that 
the  statutory  rate  for  passengers  and  baggage,  as  to  respondent, 
operates  to  deprive  it  of  a  reasonable  and  lawful  return  for  the 
services  rendered,  and  therefore  confiscatory,  the  proper  constmc- 
tion  of  the  act  creating  the  Public  Service  Oommisswn,  in  our 
opinion,  requires  that  resort  be  first  had  to  thai  Com/nvission  as 
the  primary  forum  in  which  to  have  investigated  and  determined 
those  questions.  That  Commission  being  given  the  power  and 
authority  to  investigate  and  to  change  any  intrastate  charge  or 
toll  which  is  unjust  or  unreasonablcj  and  to  prescribe  a  rate  that 
wUl  be  just  and  reasonable,  must  be  construed  to  include  the  pow- 
er to  change  the  rate  prescribed  by  the  statute,  if  such  maodmum 
rate  is  in  fact  confiscatory  and  void  on  constitutional  or  other 
grounds.  In  our  opinion  this  power  must  necessarily  have  been 
included  in  the  plan  and  scheme  of  the  legislature  in  creating  the 
Commission.  .  .  .  And  while  the  Commission  may  not  have 
l^een  empowered,  at  the  time  these  proceedings  were  begun,  to 
suspend  a  rate  lawfully  promulgated,  it  has  the  specific  power 
given  by  the  provision  of  the  statute  quoted,  to  require  respondent 
to  conform  to  the  law  of  the  state,  and  this  includes  jurisdiction 
and  power  to  require  it  to  adhere  to  the  rate  prescribed  by  the 
statute,  until  by  lawful  and  orderly  proceedings  under  the  statute, 
ly  application  to  the  Public  Service  Commission,  that  rate  has 
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been  lawfully  suspended  or  changed^  for  until  then  that  law  must 
be  regarded  the  law  of  the  state  enforceable  against  the  railway 
company.  "As  thus  construed  the  statute  imposes  no  hardship 
upon  or  barrier  to  the  speedy  determination  of  respondent's  right 
in  the  premises.  The  remedy  given  by  this  statute  is  more  sum- 
mary and  is  calculated  to  lead  to  better  and  quicker  results 
because  of  the  peculiar  powers  and  functions  of  the  Commission, 
than  resort  to  a  court  of  equity  in  the  first  instance,  tvhose  powers 
are  limited  to  the  determination  whether  a  specific  rate  is  unrea- 
sonable, and  it  is  without  power  or  jurisdiction  to  determine  what 
rate  would  be  reasonable,  and  to  enforce  the  same." 

''Powers  Necessary  cmd  Proper  to  Carry  Out  the  Purposes  of 

This  Act." 

The  learned  appellate  division  of  the  supreme  court  for  the 
first  judicial  department  has  recently  filed  an  opinion  which,  both 
as  a  matter  of  law  and  as  a  matter  of  policy,  indicates  the  neces- 
sary point  of  approach  to  any  question  as  to  the  powers  which  tlie 
legislature  has  delegated,  or  should  delegate,  to  the  Commission, 
in  order  to  make  effective  the  legislative  purposes  in  enacting  the 
Public  Service  Commissions  Law.  In  People  ex  rel.  T^'ew  York 
R  Co.  V.  Public  Service  Commission,  181  App.  Div.  338,  163 
N.  Y.  Supp.  760,  decided  on  January  18,  1918,  the  court  had 
before  it  upon  certiorari  review  an  order  of  this  Commission  re- 
quiring the  company  to  set  aside  certain  reserves  out  of  gross 
operating  revenues,  month  by  month,  to  provide  for  the  mainte- 
nance and  depreciation  of  its  properties.  The  court  was  unable 
to  find  any  provision  in  the  statute  which  specified  such  an  order, 
or  an  order  upon  such  a  subject,  as  within  the  scope  of  what  the 
legislature  had  authorized  the  Commission  to  do.  Nevertheless 
the  court  recognized  that  the  legislative  purpose,  in  enacting  the 
Public  Service  Commissions  Law,  had  been  "to  provide  protec- 
tion for  the  investing  and  traveling  public,"  and  that  unless  the 
Commission  is  to  be  deemed  "authorized  to  require  a  suiBcient 
fund  to  be  set  aside  to  provide  for"  the  making  good  of  depreci- 
ation and  obsolescence,  the  Commission  will  be  left  powerless  to 
fulfil  the  legislative  purpose  as  to  either  class  of  the  public. 
"Under  settled  rules  of  statutory  interpretation,"  said  the  court, 
"power  is  impliedly  given  to  take  such  action  as  may  be  necessary 
P.U.R.1918D. 
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to  make  eflFective  the  powers  explicitly  given  to  accomplish  the 
purpose  of  the  enactment.    But  in  this  case  we  need  not  resort 
to  the  rule  of  implied  powers  for  by  §  4  of  the  act  it  is  provided 
that  'there  shall  be  a  Public  Service  Commission  for  each  district, 
and  each  Cconmission  shall  possess  the  powers  and  duties  herein- 
after specified  and  aJso  all  powers  necessary  or  proper  to  enable 
it  to  carry  out  the  purposes  of  this  chapter/    If  this  power  be 
denied,  the  directors  are  at  liberty  to  divert  this  fund  necessary 
for  the  maintenance  of  the  value  of  the  security  and  also  neces- 
sary for  adequate  service  to  the  traveling  public  to  the  payment 
of  the  interest  on  these  income  bonds.    When,  therefore,  in  the 
course  of  time  it  becomes  necessary  to  replace  obsolescent  and 
depreciated  equipment,  what  is  the  situation  created  ?    No  fund  » 
will  have  been  reserved  for  that  purpose.    The  Commission  is  not 
authorized  to  assent  to  the  issuance  of  new  securities  therefor. 
The  necessary  replacement  cannot  be  made  for  lack  of  funds  and 
of  ability  to  procure  them.     The  corporation  becomes  unable  to 
perform  its  pvbUc  functions,  and  corporate  death  is  inevitaile. 
Another  reorganization  becomes  necessary,  with  the  consequent 
inaterial  impairment  of  securities.    Even  if  power  existed  to  raise 
money  for  replacements  by  the  issue  of  new  securities,  the  fatal 
ending  is  only  postponed.     If  the  legislature  has  left  this  loop- 
tola  in  its  scheme  for  the  protection  of  the  security  holders,  it  has 
niade  a  serious  blunder.    Such  a  fate  has  befallen  too  many  of 
tiese  corporations,  and  it  was  largely  to  prev^it  just  such  cata&- 
^Phes  that  this  Commission  was  created.    The  court  should  not 
^  construe  the  powers  given  as  to  permit  the  very  evils  which  the 
^^g'islature  has  sought  to  reSnedy.     .     .     .     While  the  powers 
^^^^  to  the  Commission  have  been  in  some  cases  strictly  con- 
^^^e^^  no  case  has  denied  to  the  Commission  powers  obsohdely 
^^^^^ary  to  accomplish  the  purposes  of  its  creation/' 
^ix^  question  may  fairly  be  said  to  arise  whether,  as  to  gas 
^o^rations  which  have  conformed  closely  to  all  of  the  regulative 
^^i^ements  of  the  Commission,  as  has  this  petitioner,  power  to 
r^^^d  to  the  company  a  reasonable  and  remunerative  rate,  suffi- 
.  ^^t:  to  provide  for  liie  maintenance  of  its  service,  the  upkeep  of 
J^Toperty,  the  payment  of  its  fixed  charges,  and  the  award  of  a 
^^onable  return  to  its  investors  upon  their  unimpaired  invest- 
^^t;  of  capital  used  and  necessary  in  the  public  service,  is  not 


Digitized  by 


Google 


528  NEW  YORK  IPUBLIC  SERVICE  COMMISSION. 

^'absolutely  necessary  to  accomplish  the  purposes  of  the  creation'*' 
of  the  Public  Service  Commission  and  the  carrying  out  of  the 
legislative  intent  as  to  the  protection  of  both  the  investing  and 
the  consuming  public. 

The  Regvlative  Theory  as  to  Pvhlic  Utility  Rates. 

The  difficulty  which  is  too  often  encountered,  in  discussing  with 
representatives  of  the  general  public  the  essential  principles  which 
should  underlie  periodic  revisicms  of  public  utility  rates,  arisen 
from  failure  to  realize  the  changed  conditions  which  have  come 
with  continuous  commission  supervision  of  public  utilities.  For 
example,  because  of  the  realization  that  in  the  years  before  the 
Public  Service  Commissions  were  created,  most  public  utility 
corporations  were  greatly  overcapitalized,  it  is  believed  that  rate» 
should  not  be  readjusted  to  enable  such  corporations  to  earn  divi- 
dends on  grossly  watered  stock.  In  point  of  fact,  of  course,  the 
amount  of  stock  and  bonds  which  a  company  has  outstanding  can 
in  nowise  determine  its  right  to  a  particular  rate.  The  outstand- 
ing securities  may  be  90  per  cent  "water,"  and  the  company  there- 
by gains  no  right  to  revenue.  The  rate  is  figured  on  the  actual,, 
reasonable  investment  value  of  the  company's  property  used  and 
useful  in  the  public  service  (Ee  Electric  Kates  of  Flatbush  Gas 
Co.  decided  February  1,  1918),  and  not  upon  the  amount  of  its 
securities  outstanding,  unless  the  par  value  of  such  securities  i& 
no  greater  than  such  actual  value  of  the  company's  property. 
Whatever  sum  or  return  may  be  yielded  by  a  rate  so  figured  may 
be  used  by  the  company  to  pay  dividends  on  whatever  stock  it 
has  outstanding.  It  is  most  often  because  the  rates  and  the  return 
are  calculated  on  actual  property  values,  and  not  on  "watered" 
securities,  that  such  small  dividends  are  payable  by  companies 
having  overcapitalized  securities  outstanding, — a  reasonable  re- 
turn of  6  per  cent  or  8  per  cent  on  their  property  does  not  yield 
anything  like  that  upon  their  capitalization.  The  C<Hnmisaion 
bases  rates  only  upon  actual  property  values,  the  true  present  in- 
vestment of  the  owners,  and  rates  have  no  relationship  to  securi- 
ties, overcapitalized  or  otherwise.  In  fact,  in  the  case  of  a  nnwr. 
ber  of  companies,  including  this  petitioner,  the  "water"  has  been 
taken  out  of  their  securities  by  Commission  order,  and  "written 
oif "  and  amortized,  and  a  similar  course  has  been  pursued  as  to 
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accrued  depreciation,  so  that  no  question  of  disparity  between  the 
value  of  property  and  the  face  amount  of  securities  is  presented. 

Again,  it  is  a  belief  not  uncommonly  held  that  in  ordinary 
times  public  utility  companies  still  are  permitted  to  earn  high 
rates  of  return,  pay  large  dividends,  and  accumulate  large  sur- 
pluses and  capital  reserves,  all  of  which  should  be  drawn  upon 
before  rates  should  be  raised  when  costs  go  up  and  the  margin  of 
return  dwindles  or  disappears.  This  feeling  overlooks  the 
thoroughgoing  change  which  the  past  ten  years  have  brought  in 
the  relations  between  public  service  corporations  and  the  com- 
munities they  serve.  The  conditions  of  the  past  now  rarely  exist, 
as  to  corporations  subject  to  Conmiission  jurisdiction.  Their  ac- 
counts, finances,  and  operaticMis  are  public,  and  are  continuously 
scrutinized  by  representatives  of  the  Commission,  the  municipali- 
ties, civic  organizations,  and  tibe  general  public,  including  lawyers 
and  experts  who  are  watchful  for  opportunities  to  start  proceed- 
ings to  force  rate  reductions.  The  earning  of  large  profits  upon 
fictitious  investments  no  longer  takes  place  under  any  conditions, 
normal  or  otherwise.  The  theory,  practice,  and  actuality  have 
become  a  close,  continuous  scrutiny,  and  a  conformance  of  rates 
to  such  a  figure  as  will  yield  operating  expenses,  depreciation, 
and  obsolescence,  and  a  moderate  return  on  the  actual  value  of 
the  property.  When  operating  expenses  are  lowered,  tiirough  de- 
cline in  wages,  material  costs,  or  otherwise,  the  margin  of  return 
is  expanded,  and  the  way  paved  for  a  reduction  in  rates.  When 
operating  costs  increase,  the  increase  comes  at  the  expense  of  the 
return  to  investors,  and  perhaps  even  at  the  expense  of  the  upkeep 
and  efiiciency  of  the  property,  unless  Ae  rate  is  suitably  increased 
to  preserve  the  same  moderate  margin  of  return. 

As  has  recently  been  said  by  the  Oregon  Public  Service  Com- 
mission in  Ee  Portland  R  Light' &  P.  Co.  P.U.R.1918B,  278, 
284: 

'TJnder  state  regulation  of  rates  no  utility  is  permitted  to  earn 
a  surplus  during  good  times  by  which  to  carry  itself  over  the  lean 
years  which  may  lie  ahead  of  it.  Rates  must  at  all  times  be  kept 
down  in  conformity  with  the  value  and  the  cost  of  the  service 
rendered.  Justice,  therefore,  requires  that  when  costs  go  up, 
rates  should  do  likewise. 

"The  law  forbids  the  establishment  of  rates  whose  effect  will 
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be  the  confiscation  of  the  property  of  fiie  utility.  It  has  been 
shown  to  the  satisfaction  of  the  Commission  that  the  existing 
rates,  with  the  present  cost  of  operation,  are,  in  fact,  confiscatory. 
WJiot  the  Commission  has  no  legal  right  to  estai>lish,  it  has  no 
moral  right  to  maintain,     .     .     . 

"It  is  time  for  the  public  to  realize  that  the  powers  conferred 
upon  public  service  commissions,  thoroughly  tested  and  upheld 
by  the  courts,  are  ample  for  the  protection  of  the  public  against 
all  the  evils  from  which  they  have  suffered  in  the  past  It  is  time 
also  to  realize  that  good  service  can  be  obtained  only  by  just  and 
equitable  treatment.  No  starved  horse  ever  pulled  a  heavy  load. 
The  utilities  have  been  deprived  of  the  power  to  make  unjust 
profits.  They  must  also  be  protected  against  unjust  losses.  If 
a  utility  is  driven  into  a  position  where  its  credit  is  impaired  and 
it  can  obtain  money  for  operations  and  extensions  only  at  un- 
reasonable cost;  the  public  must  share  the  loss," 

The  Commission's  Threefold  Functions: 

Althou^  the  Public  Service  Commission  approaches  its  inqui- 
ries from  what  the  court  of  appeals  has  called  ^^the  judicial  or 
quasi  judicial  aspect"  (People  ex  rel.  Central  Parik,  N.  &  E. 
River  R.  Co.  v.  Willcox,  194  N.  T.  383,  87  N.  E.  517),  it  has 
been  said  that  the  Commission  has  in  fact  to  keep  in  mind,  and 
to  perform,  three  different  kinds  of  functions,  which  have  been 
roughly  and  somewhat  inaccurately  called  administrative,  judi- 
cial, and  legislative : 

1.  The  Commission  must  see  that  the  public  gets  what  it  pays 
for.  That  task  is  administrative,  and  requires  the  continuous 
supervision  of  all  phases  of  public  utility  service  by  the  Commis- 
sion's expert  staffs.  The  basis  of  the  right  of  a  public  utility  to 
charge  a  reasonable  rate  and  ^am  a  reasonable  return  is  the  f  ur^ 
nishing  of  adequate  service.  The  theory  of  the  Public  Service 
Commissions  Law  is  that  the  Commission  will  require  the  com- 
pany to  furnish  adequate  service,  and  then  give  the  company  an 
adequate  rate.  The  service  for  which  a  company  is  entitled  to 
earn  a  return  is  the  adequate  and  sufficient  service  defined  by  law 
and  administratively  enforced  by  the  Commission.  (Re  Dyck- 
man  Street  Extension,  decided  March  8,  1918.)  Rates  are 
builded  upon  the  service  rendered,  and  the  duty  of  the  Commis- 
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•ion  is  to  determine  what  service  shall  be  rendered  and  the  rate 
to  be  paid  for  snch  service,  and  then  vigilantly  to  see  to  it  that  the 
property  is  maintained,  operating  efficiency  kept  at  high  stand- 
ard, eqniimient  kept  adequate  and  modem,  and  the  like,  so  that 
the  public  will  get  that  for  which  it  pays. 

2.  The  Commission  must  see  to  it  thai  the  public  pays  for  what 
it  gets.  That  duty  is  primarily  and  peculiarly  judicial.  Failure 
of  the  Commission  to  perform  it  fully  and  carefully  brings 
grounds  for  judicial  interference.  This  Commission  has  analyzed 
the  recent  rulings  of  the  courts  in  respect  to  this  duty  of  the 
Commission,  in  the  per  curiam  opinion  filed  in  Ee  Keopening  of 
Second  &  Fourth  Ward  Gas-Rate  Proceedings,  decided  March  20, 
1918.  In  the  exercise  of  this  function,  the  Commission  ought 
to  be  at  all  times  in  position  to  see  to  it  that  the  rates  at  any  time 
chargeable  by  a  public  utility  are  such  as  to  represent  payment 
by  the  public  for  what  it  gets, — no  less,  and  no  more.  As  the 
court  of  appeals  pointed  out  in  the  Saratoga  Springs  Case,  191 
N.  Y.  123,  18  L.RA.(N.S.)  713,  83  N.  E.  693,  14  Ann.  Cas. 
606,  this  means  frequent  and  numerous  readjustments  in  rates, 
according  to  variations  in  conditions,  costs,  companies,  and  lo- 
calities,— oftentimes  readjustments  upward, — so  as  to  keep  the 
rate  such  as  continuously  to  yield  neither  less  nor  more  than  a 
fair  return.  If  the  company  is  to  be  at  all  times  denied  the  right 
to  earn  more  than  a  fair  return  when  operating  costs  are  falling, 
it  cannot  be  left  to  earn  less  when  costs  are  mounting. 

3.  The  Commission  must  see  to  it  that  the  policy  pursued  by 
it  and  by  other  public  authorities  is  such  as  to  assure  at  all  times 
the  development  and  improvement  of  such  public  utility  enter- 
prises as  will  meet  the  puhlic  need  for  public  utility  service.  It 
must  see  that  the  conditions  surrounding  public  utility  enterprises 
are  such  as  to  encourage  new  utilities  or  additional  facilities, 
where  and  as  needed,  and  generally  to  attract  the  necessary  capi- 
tal to  enable  the  upkeep  of  the  properties  and  service  at  suitable 
efficiency.  This  function  of  the  Commission  has  been  called 
legislative.  If  the  policies  of  the  Commission,  or,  more  impor- 
tant still,  of  the  legislature,  are  such  as  to  deter  free  capital  from 
engaging  in  new  utility  enterprises  or  investing  in  existing  enter- 
prises, the  community  suffers  no  less  than  the  investors.    Capital 

can  be  drawn  to  public  utilities  from  private  enterprises  only  by 
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establishing  an  attractive  relationship  between  the  certainty  of 
the  return  and  the  percentage  of  the  return  the  utility  is  allowed 
to  earn  upon  the  money  put  into  the  project  by  investors.  If  the 
Commission  cannot  make  a  moderate  return  fairly  certain,  the 
percentage  of  return  must  go  higher,  else  capital  will  be  repelled. 
Public  utility  enterprises  can  be  kept  on  a  basis  of  efBciency, 
throu^  the  availability  of  the  necessary  capital,  only  if  investors 
can  feel  that  the  Commissions  have  the  power  and  the  willingness 
to  readjust  rates  upwards,  if  need  be,  in  order  to  secure  and  as- 
sure a  fair  return  on  the  investment  outlay. 

'^Reasonable  Prosperity"  Requisite  for  ^'Reasonable  Service.'* 
If  the  Commission  is  required  and  expected  by  the  legislature 
to  regulate  all  phases  of  the  operations  of  a  gas  corporation  such 
as  this  petitioner, — dictate  its  service,  compel  its  conformance  to 
standards  of  quality,  purity,  and  pressure  of  gas,  prescribe  its 
accounts,  supervise  its  depreciation  reserves,  require  the  upkeep 
of  property,  and  otherwise  control  the  factors  which  determine 
its  aggregate  expenditures  and  influence  largely  its  operations,  is 
it  to  be  expected  that  the  legislature  has  left  the  Commission 
powerless  to  secure  to  the  company  the  reasonable  revenues  requi- 
site for  the  fulfilment  of  the  statutory  purposes  and  the  company's 
compliance  with  the  Commission's  regulatory  orders?  Has  the 
Commission  been  left  with  power  to  lower  rates  below  statutory 
figures,  but  not  to  raise  them?  The  presumptions  would  seem 
to  be  strongly  against  an  intent  to  create  any  such  one-sided  plan ' 
of  public  regulation, — a  plan  which  commands  the  Commission 
to  require  the  companies  to  do  various  things  to  serve  the  public, 
yet  withholds  from  the  Commission  power  to  secure  to  the  com- 
panies the  revenue  necessary  for  the  doing  of  those  things.  As 
was  said  by  Mr.  Justice  Houghton  in  the  appellate  division  of 
the  supreme  court  for  the  first  department  (People  ex  rel.  South 
Shore  Traction  Co.  v.  Willcox,  133  App.  Div.  564,  118  N.  Y. 
Supp.  248)  :  "A  transportation  corporation  which  faces  certain 
bankruptcy  cannot  properly  s(?rve  the  public  Reasonable  pros- 
perity is  necessary  to  reasonable  service." 

The  Powers  Delegated  by  the  Legislature  as  to  Gas  Corporations. 

It  seems  clear  that,  according  to  the  reiterated  rulings  of  the 

court  of  appeals  and  the  concepts  which  necessarily  underlie  any 

acceptable  plan  of  public  regulation,  the  legislature  has,  in  gonr 
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eral,  made  the  PuWic  Service  Commissions  its  administrative 
agents  for  the  ascertainment  and  enforcement  of  ^treasonable 
rates,"  and  has  given  the  Commissions  the  same  general  power 
the  legislature  would  itself  have  to  override  or  supersede  a  rate 
once  fixed  by  statute.  It  would  be  entirely  within  the  discretion 
of  the  legislature  to  withhold  from  the  Commission  such  a  power 
with  respect  to  the  statutory  rates  applicable  to  any  given  kind 
or  kinds  of  utilities,  even  as  the  legislature  has  withheld  from  the 
Commission  power  to  supersede  rates  fixed  in  franchise  contracts 
made  by  municipalities  in  pursuance  of  power  delegated  to  them 
by  the  legislature.  If  the  legislature  does  not  wish,  to  give  to 
the  Commission,  as  to  gas  and  electric  rates,  the  plenary  power 
which  it  has  conferred  as  to  the  rates  of  other  utilities,  such  a 
decision  is  altogether  within  the  discretion  of  the  legislature ;  and 
the  only  question  for  the  Commission  to  consider  is  whether  such 
an  exception  to  the  general  policy  of  the  law  seems  to  have  been 
clearly  and  unmistakably  embodied  in  the  statute.  In  the  absence 
of  sifcfa  a  clear  and  unmistakable  limitation  on  the  Commission's 
power  with  respect  to  maximum  gas  rates  fixed  by  statute,  it 
would  seem,  imder  the  ruling  in  the  Rochester  Case  and  the  uni- 
form weight  of  reasoning  and  authority,  that  plenary  power  as 
to  gas  rates  has  been  conferred  by  the  appropriate  sections  of  the 
Public  Service  Commissions  Law. 

Examination  of  §  65  of  the  Public  Service  Commissions  Law 
discloses  that  ihe  charges  sanctioned  for  gas  shall  not  be  more 
than  "allowed  by  law  or  by  order  of  the  Commission  having  juris- 
diction." The  full  wording  is :  "All  charges  made  or  demanded 
by  any  such  gas  corporation,  electrical  corporation,  or  munici- 
pality for  gas,  electricity,  or  any  service  rendered  or  to  be  ren- 
dered, shall  be  just  and  reasonable,  and  not  more  than  allowed  by 
law  or  by  order  of  the  Commission  having  jurisdiction.  Every 
unjust  or  unreasonable  charge  made  or  demanded  for  gas,  elec- 
tricity, or  any  such  service,  or  in  connection  therewith,  or  in 
excess  of  tlwi  allowed  by  law  or  by  the  order  of  the  Commission 
is  prohibited.^' 

The  above-quoted  provision  exactly  parallels  the  provision  of 
§  26  of  the  same  statute,  as  to  the  rates  of  common  carriers.    The 
maximum  is  in  each  instance  made  that  "allowed  by  law  or  by 
order  of  the  Commission.^' 
P.U.R.miSD. 
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The  rate  provisions  as  to  gas  and  electric  corporations  are  two- 
fold,— one  basis  and  form  of  procedure  is  prescribed  by  §  66, 
subdivision  5;  a  second,  by  §§  71  and  72.  So  far  as  rates  are 
concerned,  subdivision  5  of  §  66  parallels  in  most  respects  sub- 
division 1  of  §  49,  especially  the  form  in  which  subdivision  1  of 
§  49  stood  prior  to  the  amendment  of  1910,  and  contains  no  great- 
er limitations  on  the  power  of  the  Commission  than  did  the 
earlier  or  the  present  form  of  subdivision  1.  Section  49,  sub- 
division 1,  has  been  held,  in  the  Rochester  Case,  to  confer  on  the 
Commission  power  to  increase  a  rate  above  a  statutory  maximum, 
and  there  is  nothing  in  subdivision  5  of  §  66  to  require  a  dif- 
ferent conclusion  as  to  the  effect  of  that  subdivision  as  inserted  in 
the  statute  in  1910.  This  subdivision  provides:  ^'Whenever  the 
Conuuission  shall  be  of  opinion,  after  a  hearing  had  upon  its  own 
motion  or  upon  complaint,  that  the  rates  or  charges  or  the  acts 
or  regulations  of  any  such  person,  corporation  or  municipality 
are  unjust,  unreasonable,  unjustly  discriminatory  or  unduly 
preferential  or  in  anywise  in  violation  of  any  provision  of  law, 
the  Commission  shall  determine  and  prescribe  the  just  and  rea- 
sonable rates  and  charges  thereafter  to  be  in  force  for  the  service 
to  be  furnished  notwithstanding  that  a  higher  rate  or  charge  has 
heretofore  been  authorized  by  statute,  and  the  just  and  reason- 
able acts  and  regulations  to  be  done  and  observed ;  and  whenever 
the  Commission  shall  be  of  opinion,  after  a  hearing  had  upon  its 
own  motion  or  upon  complaint,  that  the  prc^rty,  equipment  or 
appliances  of  any  such  person,  corporation  or  municipality  are 
unsafe,  inefficient  or  inadequate,  the  Commission  shall  determine 
and  prescribe  the  safe,  efficient  and  adequate  property,  equipment 
and  appliances  thereafter  to  be  used,  maintained  and  operated 
for  the  security  and  accommodation  of  the  public  and  in  com- 
pliance with  the  provisions  of  law  and  of  their  franchises  and 
charters." 

It  will  be  noted  that  only  as  to  "property,  equipment,  or  ap- 
pliances" is  there  any  indication  that  the  Commission's  power  to 
make  orders  is  in  any  respect  limited  by  "the  provisions  of  law 
and  of  their  franchises  and  charters." 

The  Provmom  of  §  66  and  %  72: 

Section  66  thus  affords  an  adequate  and  complete  procedure 
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for  rate  orders  as  to  gas  companies, — asxxompl^  and  as  adequate 
as  that  afforded  by  §  49  as  to  common  carriers, — and  §  66  con- 
tains no  suggestion  of  limitation  by  extant  statutory  mdxvnia. 
Any  person  or  corporation  may  complain  under  §  66,  for  higher 
or  lower  rates,  or  the  Commission  may  institute  a  hearing  on  its 
own  motion ;  and  upon  a  hearing  under  this  subdivision,  whether 
the  complainant  seeks  increase  or  decrease,  no  statutory  figure 
would  seem  to  bar  the  making  of  such  an  order  as  the  facts 
warrant. 

But  §§  71  and  72  provide  another  procedure  for  complaints 
and  hearings  as  to  gas  or  electric  rates,  and  the  provisions  of 
these  sections  are  not  paralleled  elsewhere  in  the  Public  Service 
Commissions  Law.  The  municipality,  one  hundred  consumers, 
or  the  corporation,  may  make  complaint,  under  §  71,  as  to  the 
quaUty  or  price  of  gas  or  electricity.  By  its  first  sentence,  the 
procedure  of  the  Commission  under  §  72  is  made  to  relate  only 
to  the  hearing  of  complainants  made  under  §  71.  Section  72 
specifically  recc^nizes  that  the  Commission,  in  fixing  a  gas  rate, 
may  act  either  pursuant  to  §§  71  and  72  or  pursuant  to  §  66, 
subdivision  5,  and  the  latter  part  of  §  72  is  specifically  made 
iipplicable  to  rates  fixed  under  either  authorization.  The  perti- 
nmt  portions  of  §  72  are :  "After  a  hearing  and  after  such  an 
investigation  as  shall  have  been  made  by  the  Commission  or  its 
officers,  agents,  examiners,  or  inspectors,  the  Commission  within 
lawful  limits  may,  by  order,  fix  the  maximum  price  of  gas  or 
electricity  not  exceeding  that  fixed  by  stcdvJte  to  be  charged  by 
such  corporation  or  person,  for  the  service  to  be  furnished ;  and 
may  order  such  improvement  in  the  manufacture,  distribution  or 
supply  of  gas,  in  the  manufacture,  transmission  or  supply  of  elec- 
tricity, or  in  the  methods  employed  by  such  person  or  corpora- 
tion, as  will  in  its  judgment  be  adequate,  just,  and  reasonable. 
The  price  fixed  by  the  Commission  under  this  section  or  under 
subdivision  6  of  ^  66  shall  be  the  maximum  price  to  be  charged 
by  such  person,  corporation  or  municipality  for  gas  or  electricity 
for  the  service  to  be  furnished  within  the  territory  and  for  a 
period  to  be  fixed  by  the  Commission  in  the  order,  not  exceeding 
three  years  except  in  the  case  of  a  sliding  scale,  and  thereafter 
until  the  Commission  shall,  upon  its  own  motion  or  upon  the 
complaint  of  any  corporation,  person  or  municipality  interested, 
P.U.R.1918D. 
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fix  a  higher  or  lower  maximum  price  of  gas  or  electricity  to  be 
thereafter  charged." 

Conceivably  it  may  have  been  the  thon^t  of  the  f ramers  of  § 
72  that,  as  has  been  urged,  the  phrase,  "not  exceeding  that  fixed 
by  statute,"  was  equivalent  to  the  phrase,  "notwithstanding  that  a 
higher  rate  or  charge  has  heretofore  been  authorized  by  statute,'' 
which  appears  in  both  §  49  and  §  66,  and  has  been  held  to  con- 
fer specific  power  to  revise  rates  downward  and  no  barrier  to  in- 
creases above  statutory  maxima.  Whatever  may  have  been  the 
legislative  intent  as  to  the  phrase  last  quoted,  it  can  hardly  be 
gainsaid  that  the  words  used  in  §  72  are  clear,  explicit,  apt,  and 
unambiguous,  and  leave  no  doubt  that  their  purport  and  effect 
is  to  give  the  Commission  no  power,  at  least  in  any  proceeding 
under  §  72,  to  put  in  effect  a  rate  hi^er  than  that  fixed  by  exist- 
ing statutes. 

The  probability  that  this  was  also  the  legislative  intent  in  in- 
serting these  words  in  the  statute  gains  color  from  the  fact  that, 
following  the  enactment  of  the  "Eighty-cent  Gas  Law"  by  the 
legislature  in  1906,  the  fierce  and  prolonged  contest  of  the  meas- 
ure before  the  legislature  was  followed  by  a  similar  contest  in  the 
courts,  until  finally  the  public  right  to  require  the  statute  to  be 
put  in  force  and  experimentally  tried  for  an  adequate  period  was 
upheld  by  the  Supreme  Court  of  the  United  States.  The  legis- 
lature perhaps  felt,  very  naturally,  that  the  Eighly-cent  Law  had 
I'cpresented  so  fully  considered  a  measure  of  public  policy,  that 
the  Public  Service  Commission  should  not  be  permitted  to  over- 
turn what  had  been  done  with  such  difiiculty.  Accordingly  the 
legislature  withheld  the  right  to  increase  a  statutory  rate  for  gas, 
and  provided  for  what  the  court  of  appeals,  in  the  Saratoga  Case, 
called  "a  period  of  repose,"  from  litigation  and  legislation  alike. 
Such  a  provision  was  of  course  a  legitimate  exercise  of  legislative 
discretion. 

The  Riding  of  Ex-Justice  Charles  E.  Hughes  as  Referee: 

The  conclusion  cannot  be  escaped  that  the  words,  "not  exceed- 
ing that  fixed  by  the  statute,"  contained  in  the  provisions  as  to 
procedure  under  §  72,  mean  exactly  what  they  say.  It  would  be 
no  province  of  this  Commission  to  undertake  to  give  them  any 
other  meaning  or  effect.    They  clearly  limit  what  the  Commiasion 
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may  do  under  §  72 ;  the  question  remainfi  whether  they  similarly 
limit  what  the  Commission  may  do  under  §  66,  in  the  face  of  the 
fact  that  §  72  explicitly  recognizes  that  the  procedure  under  §  66 
is  parallel  to,  but  independent  of,  that  under  §  72. 

The  Honorable  Charles  E.  Hughes,  formerly  governor  of  the 
state  of  Kew  York  and  later  a  justice  of  the  Supreme  Court  of 
the  United  States,  in  large  part  the  author  as  well  as  the  pro- 
ponent of  the  Public  Service  Commissions  Law,  had  this  question 
before  him  as  a  referee  in  Brooklyn  Borough  Gas  Co.  v.  Public 
Service  Commission,  57  N.  Y.  L.  J.  Na  66,  June  18,  1917, 
P.U.R1917E,  345  (abstract),  in  which  it  was  urged  "that  the 
plaintiflF  company  had  no  right  to  invoke  the  aid  of  a  court  of 
equity  to  obtain  relief  from  two  statutory  maximums, — one 
passed  before  and  one  passed  after  the  enactment  of  the  Public 
Service  Commissions  Law, — ^for  the  reason  that  the  courts  had 
construed  the  Public  Service  Conmoiissions  Law  in  such  a  way  as 
to  empower  the  Commission  to  increase  rates  above  statutory  limi- 
tations. On  June  18,  1917,  the  distinguished  referee  filed  an 
opinion  upon  the  preliminary  motion  to  dismiss  the  complaint  at 
I  the  opening  of  the  case,  in  the  course  of  which  he  said : 

i  "I  think  it  is  clear  that  the  Public  Service  Commission  cannot, 

!  in  fixing  a  reasonable  rate  for  gas,  exceed  the  maximum  fixed  by 

I  a  valid  statute. 

I  "Section  72  of  the  Public  Service  Commissions  Law  provides 

I  that  ^after  a  hearing  and  after  such  an  investigation  as  shall  have 

I  been  made  by  the  Commission,  or  its  officers,  agents,  examiners 

I  or  inspectors,  the  Commission,  within  lawful  limits,  may,  by 

I  order,  fix  the  maximum  price  of  gas  or  electricity  not  exceeding 

I  that  fixed  by  statute,  to  be  charged  by  such  corporation  or  person 

for  the  service  to  be  furnished.' 

"The  decision  of  the  court  of  appeals,  affirming  the  decision 
of  the  appellate  division,  upon  its  opinion,  in  the  case  of  People 
ex  rel.  Ulster  &  D.  R.  Co.  v.  Public  Service  Commission,  171 
App.  Div.  607,  P.U.R.1916E,  243,  156  N.  Y.  Supp.  1065,  218 
N.  Y.  643,  112  N.  E.  1071,  is  not  applicable  here,  inasmuch  as 
the  sections  of  the  Public  Service  Conmiissions  Law,  there  under 
consideration,  which  related  to  railroads,  did  not  contain  the  ex- 
plicit provision  which  I  have  mentioned  as  being  found  in  §  72 
of  the  Public  Service  Commissions  Law,  relating  to  the  powers 
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of  the  Commission  in  dealing  with  companies  supplying  gas  and 
electricity. 

"It  will  be  noted  that  those  words,  ^not  exceeding  that  fixed 
by  statute/  were  not  in  the  Public  Service  Commissions  Law 
originally.  They  were  inserted  by  the  amendments  of  1910.  In 
other  words,  at  the  same  time  when  the  legislature  amended  the 
Public  Service  Commissions  Laws  with  respect  to  railroads  in 
the  manner  pointed  out  by  the  court  in  the  case  cited,  and  also 
amended  that  law  with  respect  to  gas  and  electric  light  com- 
panies, it  inserted  in  §  72  these  words,  'not  exceeding  that  fixed 
by  statute.^ 

"It  seems  to  me  that  these  words  are  very  clear  and  that  they 
cannot  be  disregarded. 

"It  is  urged  that  §  66 — and  especially  subdivision  5  of  that 
section — contains  provisions  correspondii^  to  those  found  in  § 
49,  relating  to  common  carriers,  and  that  §  72  contains  a  clause 
to  the  effect  that  the  'price  fixed  by  the  Commission  under  this 
section  or  under  subdivision  5  of  §  66  shall  be  the  maximum 
price  to  be  charged,'  etc.  Section  66,  subdivision  5,  refers  to 
hearing  by  the  Commission  'upon  its  own  motion  or  upon  com- 
plaint.' Section  71  states  who  may  make  complaint,  and  as 
amended  in  view  of  the  decision  in  Saratoga  Springs  v.  Saratoga 
Gas,  E.  L.  &  ^.  Co.  191  N.  Y.  123,  18  L.R.A.(]S'.S.)  713,  83 
NT.  E.  693,  14  Ann.  Cas.  606,  provides  that  complaint  may  be 
made  by  a  'gas  corporation  or  electrical  corporation  supplying 
said  gas  or  electricity'  as  to  the  'price  of  gas'  or  'price  of  elec- 
tricity.' Section  72  relates  to  proceedings  under  complaints 
presented  as  provided  in  §  71,  and  provides  that  after  hearing 
find  investigation,  as  stated,  the  Commission  may  fix  the  maxi- 
mum price  of  gas  or  electricity  'not  exceeding  that  fixed  by  stat- 
ute.' It  would  be  wholly  improper,  in  my  judgment,  to  construe 
§  66  so  as  to  permit  escape  from  the  express  restriction  thus  im- 
posed by  the  Amendment  of  §  72.  The  sections  relating  to  gas 
«ind  electrical  corporations  should  receive  a  harmonious  construc- 
tion, but  this  cannot  be  had  by  seeking  implications  in  §  66  to 
override  the  unequivocal  language  which  the  other  section 
contains. 

"No  construction  of  the  Public  Service  Commissions  Law  with 

reference  to  other  provisions  of  the  act,  either  relating  to  rail- 
P.U.R.1918D, 
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roads  or  relating  to  gas  or  electric  light  companies,  would  be 
admissible,  as  it  seems  to  me,  which  would  destroy  the  effect  of 
this  explicit  provision  which  the  legislature  has  seen  fit  to  incor- 
porate in  §  72." 

Assuming  the  validity  of  this  clause  as  contained  in  §  72,  it 
'Would  seem,  by  the  weight  of  the  authority  which  this  Commis- 
sion as  an  administrative  tribunal  should  in  fairness  follow,  that 
the  Commission  ought  not  to  undertake  to  prescribe,  under  either 
§  72  or  §  66,  a  rate  in  excess  of  that  hitherto  fixed  by  statute. 

Do  the  Words,  "Not  Exceeding  Thai  Fixed  by  Statute"  Render 
§  72  to  That  Extent  Unconstitutional  f 

A  question  of  great  difficulty,  however,  is  presented  by  the 
inquiry  whether,  in  the  event  the  words,  "not  exceeding  that 
fixed  by  statute,"  are  thus  given  their  obvious  and  ordinary 
meaning,  §  72  of  the  Public  Service  Conamissions  Law  is  not 
thereby  rendered  unconstitutional,  at  least  to  that  extent,  and 
the  rate  powers  of  the  Commission  as  to  gas  and  electric  cor- 
porations left  those  prescribed  in  subdivision  5  of  §  66,  which 
fire  free  from  any  such  special  limitation. 

The  act  which  created  the  predecessor  of  the  Public  Service 
Commissions,   the   State   Commission  of   Gas   and   Electricity 
{chapter  737  of  the  Laws  of  1905),  became  effective  on  June  3, 
1^05,  and  provided,  in  §  15  thereof,  for  complaints  by  munici- 
pal ofScers  and  by  consumers  as  to  the  price  of  gas,  but  made 
^^  provision  for  complaints  by  the  utilities.    Section  17  of  that 
*ct  provided  that  the  Commission  should  fix  the  maximum  price 
*^  be  charged,  and  then  provided  "the  price  so  fixed  by  the  Com- 
'^ssion  shall  be  the  maximimi  price  to  be  charged  by  such  person 
^^  oorporation  for  gas  or  electricity  in  such  municipality  for  a 
V  ^^irrrx  of  three  years,  and  until,  after  the  expiration  of  such  term, 

^ydi  Commission  shall,  upon  complaint  as  provided  in  this  sec- 
^^^>  again  fix  the  price  of  such  gas  or  electricity.''  Despite  this 
^^l^gation  in  1905  of  power  to  the  State  Commission  of  Gas  and 
"^l^otricity  to  fix  maximum  rates,  the  legislature  enacted  chap- 
^^  3.25  of  the  Laws  of  1906,  providing  the  rates  chargeable  for 
€^s   within  the  city  of  New  York. 

lii  his  message  to  the  legislature  on  January  2,  1907,  Governor 
^  I  ^^ghes  reconmiended  the  passage  of  the  Public  Service  Com- 
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missions  Law,  and  advised  that  the  existing  Board  of  Railroad 
Commissioners  and  of  the  State  Commission  of  Gas  and  Elec- 
tricity be  abolished,  and  that  new  commissions  be  constituted^ 
which  should  have  the  power  of  these  existing  commissions.  The 
Public  Service  Commissions  Law  became  effective  July  1,  1907. 
Section  71  of  the  law  provided  for  complaints  as  to  the  price  of 
gas  by  municipalities  and  consumers,  but  did  not  provide  for 
complaints  by  the  companies.  Section  72  provided  that  the  priw? 
fixed  by  the  Commission  upon  a  complaint  "shall  be  the  maxi- 
mum price  to  be  charged  .  .  .  until  the  Commission  shall, 
upon  complaint  as  provided  in  this  section  or  upon  an  investi- 
gation conducted  by  it  of  its  own  motion/*  again  fix. the  maximum 
price  of  such  gas  or  electricity.  In  November,  1907,  the  appel- 
late division  of  the  supreme  court  (Saratoga  Springs  v.  Saratoga 
Gas,  E.  L.  Heat  &  P.  Co.  122  App.  Div.  203,  107  N.  Y.  Supp. 
341,  held  valid  an  order  of  the  State  Commission  of  Gas  and 
Electricity,  fixing  the  maximum  price  of  gas  to  be  charged  by 
the  defendant  company  in  Saratoga  Springs.  In  February,  1908, 
lliis  decision  was  reversed  by  the  court  of  appeals  (191  2^.  Y. 
123,  18  L.E.A.(KS.)  713,  83  N,  E.  693,  14  Ann.  Cas,  006), 
upon  the  ground  that  the  provision  of  §  17  of  the  act  creating  the 
state  Conmaission  was  invalid,  in  that  it  deprived  the  company 
of  the  equal  protection  of  the  laws  by  depriving  it  of  the  right 
of  applying  to  the  Commission  for  a  change  in  the  rate  after 
the  expiration  of  three  years,  whereas  that  right  of  reapplication 
was  specifically  accorded  to  the  consumers.  After  pointing  out 
the  reasons  for  this  holding.  Chief  Judge  Cullen  said:  *^\'hat 
we  do  hold  is  that  a  statute  of  the  character  of  the  one  before 
us  to  be  valid  must  confer  equal  rights  on  both  parties,  the  con- 
sumers and  the  companies.  It  was  said  on  the  argument  that  fhe 
omission  in  the  statute  to  give  the  companies  an  equal  right  with 
the  consumers  occurred  through  inadvertence.  If  so  the  inad* 
vertence  is  to  be  regretted,  for  it  constrains  us  to  declare  invalid 
the  portion  of  the  statute  before  us  which  we  would  otherwise 
uphold.  It  J  however,  is  an  objection  that  can  he  readily  remedied 
by  legislation  giving  all  parties  in  interest  an  equal  right  to  appeal 
to  the  Commission  for  a  readjustment  of  rates/* 

In  view  of  this  decision  in  1908,  it  may  well  be  doubted 
whether  the  Public  Service  Commissions  Law  as  enacted    in 
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1907  did  not  also,  in  at  least  the  same  way,  deprive  the  com- 
pany of  the  equal  protection  of  the  laws.    Under  §§  71  and  72 
of  the  act  last  referred  to,  the  Commission  was  empowered  to 
entertain  only  the  complaints  of  mimicipalities  and  consumers 
which  sought  a  reduction  in  the  maximum  price,  but,  like  its  pre- 
decessor under  the  1905  statute  condemned  by  the  court,  was 
given  no  authority  to  entertain  complaints  of  the  utilities.     Sec- 
tion 72  provided  that  the  amount  fixed  by  the  Commission  after  a 
hearing  upon  such  a  complaint  was  to  remain  in  eflFect  until  the 
Commission  should,  upon  the  complaint  as  provided  in  §  72  or 
upon  an  investigation  conducted  by  it  on  its  own  motion,  again 
fix  the  maximum  price  of  gas  or  electricity.     The  right  of  the 
Commission  upon  its  own  motion,  to  change  the  maximum  price 
fixed  by  its  order  would  not  seem  to  grant  to  the  utility  the  right 
to  file  a  complaint  seeking  an  increase  in  rates,  corresponding  to 
the  right  specifically  conferred  on  municipalities  and  consumers 
to  seek  decreases.     But  the  municipality  and  the  consumer  by 
§§  71  and  72  had  the  right  to  file  a  complaint,  and  it  therefore 
seems  that  there  was  inherent  in  these  provisions  of  the  Public 
Service  Commissions  Law  as  enacted  in  1907  the  vice  which 
was,  as  to  the  preceding  statute,  pointed  out  by  the  court  of 
appeals  in  the  Saratoga  Case  in  1908: 

Accordingly,  in  the  general  revision  of  the  Public  Service 

Commissions  Law  in  1910,  the  statute  was  amended  by  adding, 

as  to  gas  and  electric  corporations,  to  subdivision  6  of  §  66,  an 

aoiendment  corresponding  in  phraseology  to  that  of  the  first 

paragraph  of  §  49,  which  relates  to  the  rates  of  common  carriers. 

-^t  the  time  this  amendment  was  made  to  §  66,  however,  there 

^^  added  to  the  first  paragraph  of  §  49,  a  clause  providing  that 

'Whenever  the  Commission  should  be  of  the  opinion  "that  the 

^^^^^^imum  rates,  fares,  or  charges  chargeable  by  any  such  com- 

^oxi  carrier,  railroad,  or  street  railroad  corporation  ore  insuffi- 

^^^  to  yield  reasonable  compensation  for  the  service  rendered, 

^d  are  unjust  and  unreasonable,''  the  Commission  "shall,  with 

<iue    regard  among  other  things  to  a  reasonable  average  return 

^Pon,  ^^g  value  of  the  property  actually  used  in  the  public  service 

^^    to  the  necessity  of  making  reservation  out  of  income  for 

^^pliis  and  contingencies,  determine  the  just  and  reasonable 

'ates,  fares,  and  charges  to  be  thereafter  observed  and  in  force 
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as  the  maximum  to  be  charged  for  the  service  to  be  performed, 
notwithstanding  that  a  higher  rate,  fare,  or  charge  has  been  here- 
iofore  authorized  by  statute."     [Laws  1911,  chap.  546.] 

It  may  be  said  in  this  connection  that  the  failure  of  the  legis- 
lature of  1910  to  include  a  similar  clause  in  subdivision  5  of 
§  60  may  be  deemed  to  be  significant  It  has  been  urged  to 
indicate  that  there  was  no  intention  in  1910  to  authorize  the 
Commission  to  raise  the  rates  of  gas  and  electric  corporations 
upon  their  application,  and  that  the  intention  was  to  limit  the 
Commission's  jurisdiction  to  prescribe  a  new  rate  upon  its  own 
motion  to  a  case  where  the  rate  was,  from  the  consumer's  view- 
point,  unjust  or  discriminatory.  The  decision  in  the  Rochester 
Case  must  be  regarded,  however,  as  indicating  such  a  contention 
to  be  incorrect. 

At  the  same  time  that  the  foregoing  amendment  was  made  to 
subdivision  5  of  §  66^,  amendments  were  also  made  to  §  71  and 
§  72.  It  seems  not  unlikely  that  these  amendments  were  made 
in  order  to  meet  the  objection  pointed  out  in  the  Saratoga  Springs 
Case,  and  were  intended  to  lawfully  establish  a  "permanent 
tribunal  for  the  adjustment  and  determination  of  conflicting 
claims  of  consumers  and  corporations  as  to  what  were  reasonable 
rates  to  be  charged."  Section  71  was  amended  so  as  to  provide 
for  complaints  as  to  price,  not  only  by  the  municipalities  and 
consumers,  but  also  by  ^^a  gas  and  electric  corporation  supplying 
gas  or  electricity."  Section  72  was  amended  so  as  to  provide 
that,  after  a  hearing  upon  a  complaint  filed  under  §  71,  the 
Commission  "within  lawful  limits"  might  by  order  fix  the  maxi- 
mimi  price  of  gas  or  electricity  not  exceeding  that  fixed  by  stat- 
ute to  be  charged,  and  to  further  provide  that  the  rate  so  fixed 
"shall  be  the  maximum  price  to  be  charged  .  .  .  for  a  period 
to  be  fixed  by  the  Commission  in  the  order,  not  exceeding  three 
years  except  in  the  case  of  sliding  scale  and  thereafter  until  the 
Conmaission,  upon  its  own  motion  or  upon  the  complaint  of  any 
corporation,  person,  or  municipality  interested,  fixes  a  higher  or 
lower  maximum  price  of  gas  or  electricity  to  be  thereafter 
charged." 

Here  for  the  first  time  was  an  express  provision  in  §  71  which 

granted  to  the  utilities  the  same  right  as  that  possessed  by  the 

consumer  and  the  municipality  and  thus  fully  complied  with  the 
P.U.n.ioiSD. 
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rule  in  the  Saratoga  Springs  Case.    But  it  is  asserted  that  the 
rate  to  be  fixed  by  the  Commission  upon  such  a  complaint,  while 
it  may  upon  a  ccmiplaint  of  a  municipality  or  consumers  be  made 
less  than  the  maximum  fixed  by  statute,  cannot  upon  complaint 
of  the  company  be  made  more  than  that  maximum,  because  of 
the  limitation  contained  in  §  72,  even  where  it  appears  that  the 
existing  statutory  maximum  is  unreasonable  or  confiscatory.    If 
this  is  the  correct  interpretation  of  the  intent  and  effect  of  the 
present  wording  of  the  statute,  then  how  cau  the  conclusion  be 
escaped  that  §  72  as  it  stands  to-day  is,  in  respect  to  this  clause, 
subject  to  the  same  basic  objection  as  was  the  statute  passed  on 
in  the  Saratoga  Springs  Case?    If  the  Commission  upon  com- 
plaint by  a  municipality  or  a  consumer  may  reduce  the  rate  below 
the  maximum  fixed  by  a  statute  heretofore  passed,  when  that 
^ate  is  xmreasonably  high,  and  does  not  possess  the  power  to 
increase  the  rate  upon  application  of  a  company  when  the  statu- 
tory rate  is  unreasonably  low  or  confiscatory,  then  the  company 
would  seem  to  be  deprived  of  the  equal  protection  of  the  laws, 
dnd  the  provision  of  statute  rendered  pro  tanto  unconstitutional. 
This  is  strongly  suggested  by  the  reasoning  of  Chief  Judge  Cullen 
i'n    tlie  Saratoga  Springs  Case,  where  he  said:     "The  learned 
cioart    below  said  that  the  company  would  be  in  no  worse  con- 
^itioii  than  if  the  legislature  had  itself  fixed  rates,  for  in  such 
case  -the  rates  would  be  permanent  until  the  statute  enacting  thean 
ta<i  "been  modified  or  repealed.    This  is  doubtless  true;  but  statu- 
tory   rates  would  operate  eqv/My  on  both  parties.    It  would  he 
\ust  cLs  necessary  for  the  consumer,  in  order  to  obtain  lower  rates, 
io  o^pply  to  the  legislature  for  a  change  of  the  statute  as  it  would 
i^  for  the  corporation  to  take  a  similar  course  for  an  increase 
of  '"'^tes.    Neither  parly  would  have  any  advaavtage  over  the  other, 
^ext  it  is  said  that  in  case  the  rates  became  unfair  the  corpora- 
tion Could  apply  to  the  legislature  for  relief  and  for  a  repeal  of 
^^  sta.tute.    This  is  also  true,  but  it  is  not  an  answer  to  the  un- 
constitutionality of  a  statute  that  tiie  legislature  might  repeal  it. 
^7  tho  enactment  of  this  statute  tiie  l^slature  intended  to  estab- 
•isli  permanently  a  tribunal  for  the  adjustment  and  determina- 
tion  ^-£  conflicting  claims  of  consumers  and  corporations  as  to 
^tat   ^ere  reasonable  rates  to  be  charged,  and  the  validity  of  the 
statute  must  be  decided,  not  on  the  possibility  or  probability  of 
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its  repeal,  in  which  it  differs  in  no  degree  from  other  statutes,  but 
on  the  statute  itself.  Finally  the  respondents  take  the  position 
that  if  the  rate  is  confiscatory  the  corporations  may  contest  its 
validity  in  the  courts.  This  we  may  assume  to  be  true;  never- 
theless the  order  of  the  Commission  is  at  least  presumptively 
valid  and  prima  facie  evidence  that  the  rate  prescribed  is  reason- 
able. Such  an  order  would  throw  on  the  corporations  the  burden 
of  proving  its  invalidity.  Moreover,  we  are  by  no  means  certain 
that  there  is  not  a  difference  between  a  rate  that  is  confiscatory 
and  one  that  is  reasonable.  The  courts  could  scarcely  declare  a 
rate  confiscatory  which  yielded  a  return  equal  to  that  generally 
obtained  from  the  investment  of  capital.  On  the  other  hand, 
the  circumstances  of  a  particular  case  might  render  it  fair  to 
award  the  corporation  a  return  greater  than  that  resulting  from 
ordinary  investments.  One  can  hardly  be  expected  to  invest 
capital  in  an  enterprise  involving  risk  for  the  same  return  that 
he  could  receive  from  an  investment  in  safe  securities.  It  is 
not  necessary  to  say  that  these  and  similar  matters  should  be 
taken  into  consideration ;  it  is  sufficient  to  say  that  the  Commis- 
sion might  consider  them." 

It  seems  idle  and  meticulous  to  say  that  the  guaranty  of  equal 
protection  of  the  laws  is  not  offended  against  by  the  presence  of 
these  words  in  the  statute,  because  the  company,  a  municipality, 
and  the  consumers,  are  given  equal  rights  to  apply  for  either  in- 
creases or  decreases  in  rates,  and  that  the  statutory  maximum 
would  bar  the  demand  of  one  hundred  or  more  consimiers  that 
they  be  charged  more  than  the  statute  prescribed,  no  less  than  it 
would  bar  the  company's  request  that  it  be  given  the  right  to 
charge  them  more.  Neither  the  consumers  nor  the  municipalities 
are  likely  to  complain  because  barred  from  insisting  that  a  rate 
higher  than  the  statute  be  imposed;  they  obtained  their  desired 
relief  when  they  gained  the  right  to  seek  a  charge  below  the  statu- 
tory figure.  If  this  be  a  denial  of  the  equal  protection  of  the 
laws,  and  the  unaltered  holding  of  the  Saratoga  Springs  Case  is 
still  to  be  deemed  good  law  in  this  state,  as  indeed  it  must  be 
until  changed  by  the  court  which  gave  utterance  to  its  rulings, 
onglit  not  the  Conmiission  and  the  courts  seek  to  avoid  a  con- 
struction which  would  bring  a  portion  of  the  statute  afoul  of  the 
Constitution  ?    Should  not  a  harmonious  construction  be  sought  ? 
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(United  States  v.  Bennett,  232  U.  S.  307,  58  L.  ed.  616,  34 
Sup.  Ct  Kep.  433). 

A  further  question  in  this  connection  is  presented,  in  view  of 
my  conclusion  that  the  words,  "not  exceeding  that  fixed  by  stat- 
ute," evince  a  legislative  intent  to  distinguish  the  power  and 
authority  of  the  Commission,  as  to  the  scope  of  the  relief  which 
it  may  award  to  gas  or  electric  corporations,  from  that  which  the 
court  of  appeals,  in  the  Rochester  Case,  has  ruled  to  have  been 
conferred  as  to  common  carriers.  If  the  words  of  this  clause  as 
quoted  are  a  limitation  upon  the  relief  which  the  Commission, 
after  due  investigation,  has  power  to  grant,  or  are  a  qualification 
of  the  standard  to  which  the  exercise  of  the  delegated  power  of 
the  legislature  must  be  conformed,  may  the  Commission,  acting 
in  the  quasi  judicial  capacity  which  the  courts  of  this  state  have 
attributed  to  it,  (1)  adjudge  and  treat  the  provision  "not  exceed- 
ing that  fixed  by  statute"  to  be  unconstitutional,  either  generally 
or  as  applied  to  the  Bronx  Gas  &  Electric  Company,  either  on 
the  grounds  already  hereinbefore  discussed,  or  on  the  ground 
that  such  a  maximum  has  become  unremunerative  and  confisca- 
tory; and  (2)  further  hold  that  this  provision  is  so  separable 
from  and  independent  of  the  rest  of  the  provisions  of  §§  72,  71, 
and  66,  that  such  an  adjudication  of  its  invalidity  would  not 
disturb  the  accompanying  provisions  as  to  the  Commission's 
power  over  gas  rates?  In  other  words,  is  the  contention  of  the 
company  correct  that  the  Commission  is  not  bound  to  leave  to 
the  courts  the  adjudication,  in  the  first  instance,  of  the  validity 
or  constitutionality  of  this  limitation  to  power  to  afford  par- 
ticular relief  or  this  qualification  of  standard?  With  respect 
to  these  intricate  questions  of  rates,  revenues,  and  earnings,  as  to 
which  the  public  policy  of  this  state  has  made  the  Commissions 
"a  permanent  forum  for  expert  determination,"  is  the  Commis- 
sion bound  to  force  the  companies  to  go  to  a  court  for  a  first- 
instance  determination  of  these  specialized  questions  of  fact  in 
order  to  get  a  ruling  upon  the  present  enforceability  of  surfi  a 
maximum  as  to  a  particular  company,  or  may  the  Commission 
itself  determine  whether  the  rate  fixed  by  statute  has  become  con- 
fiscatory and  thus  the  statutory  limitation  a  denial  of  "due 
process  V^ 

Difficulty  arises  in  resolving  these  doubts  and  difficulties,  as  to 
P.U.R.191SD. 
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the  effect  and  validity  of  the  provision  under  consideration  and 
its  own  powers  with  respect  thereto,  but  it  seems  preferable  that 
as  an  administrative  tribunal  acting  only  quasi  judicially,  the 
Commission,  shall  give  effect  to  the  obvious  letter  of  the  statute, 
and  leave  consideration  of  the  constitutional  question  in  this 
instance  to  the  court,  before  entering  upon  any  examination  of 
the  facts. 

In  Conclusion. 

Upon  the  whole  situation,  it  is  believed  that  the  orderly, 
economical  administration  of  the  Public  Service  Commissions 
Law  will  be  facilitated  if  the  Commission  disposes  of  the  present 
application  in  such  a  way  as  to  give  effect  to  the  natural,  obvious 
meaning  of  the  words,  "not  exceeding  that  fixed  by  statute,"  and 
defers  the  taking  of  testimony  and  the  presentation  of  proofs 
until  the  question  of  the  Commission's  power  to  grant  this  pe- 
titioner the  relief  which  it  requests  has  been  passed  upon  by 
the  courts. 

The  opinion  is  therefore  reached  that  the  legislature  has  with- 
held from  the  Commission  the  power  to  increase  the  rate  charge- 
able by  the  Bronx  Gas  &  Electric  Company  above  the  $1  maxi- 
mum prescribed  by  the  statute.  Because  of  that  lack  of  power 
to  afford  the  only  relief  asked  for  jpy  the  petitioner,  the  petition 
is  dismissed.  An  order  denying  and  dismissing  the  petition  of 
the  company  on  that  ground  is  entered  herewith* 


OHIO  SUPREMC  COURT. 


STLVANIA  HOME  TELEPHONE  COMPANY 


PUBLIC  UTILITIES  COMMISSION  OF  OHIO. 
(—  Ohio  St.  — •,  119  N.  E.  205.) 

Commissions  —  Powers  —  Restraining  order. 

The  Public  Utilities  Commission  is  not  authorized  to  issue  an  order 
requiring  a  company  to  cease  the  operation  of  its  plant  for  the  furnish- 
ing of  telephone  service,  or  to  compel  such  company  to  apply  for  the 
certificate  contemplated  by  the  provisions  of  §  614-52,  General  Code. 


[January  22,  1918.] 


Headnote  by  the  CotmT. 
P.U.R.1918D. 
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Erbob  to  the  Public  Utilities  Commission.  Application  for 
an  order  requiring  the  defendant  company  to  cease  operation 
of  its  system  in  the  territory  occupied  by  the  complainant.  From 
an  order  denying  the  application,  the  complainant  brings  error ; 
order  sustained.  For  Commission's  opinion,  see  P.U.R.1917C. 
903. 

Appearances:  Edward  H.  Ray,  of  Toledo,  for  plaintiff  in 
error;  Josej^  McGhee,  Attorney  General,  and  C.  A.  Radcliffe, 
of  Columbus,  for  defendant  in  error  Public  Utilities  Commis- 
mission ;  Thad.  S.  Powell  and  Marshall  &  Fraser,  all  of  Toledo, 
for  defendant  in  error  Berkey  Farmers'  Mutual  Telephone 
Company. 

Newman,  J.,  delivered  the  opinion  of  the  court : 
It  was  admitted  by  the  Berkey  Farmers'  Mutual  Telephone 
Company  that  it  had  not  procured  from  the  Public  Utilities 
Conunission  a  certificate  under  the  provisions  of  §  614 — 62,  Page 
k  A.  General  Code.  It  claimed,  however,  that  its  right  to  do 
business  without  procuring  such  a  certificate  had  been  fully  and 
finally  established  by  the  court  of  appeals  in  a  proceeding  had 
in  1914,  and  that  therefore  the  Commission  had  no  power  to  act 
in  the  proceeding  before  it.  Plaintiff  in  error,  while  admitting 
that  its  petition  for  an  injunction  had  been  dismissed,  insisted 
that  it  was  dismissed  upon  the  sole  ground  that  a  mutual  tele- 
phone company,  according  to  the  decision  of  the  court  of  appeals, 
did  not  come  within  the  provisions  of  §  614 — 52,  Page  &  A. 
General  Cod^  but  that  subsequently  the  supreme  court,  in  Ash- 
ley Tri-County  Mut.  Teleph.  Co.  v.  New  Ashley  Teleph.  Co.  92 
Ohio  St.  336,  P.U.R.1916B,  401,  110  N.  E.  959,  decided  that  ' 
the  section  in  question  applied  to  all  telephone  companies, 
whether  such  telephone  companies  were  organized  for  profit  or 
not.  Counsel  for  the  Berkey  Farmers'  Mutual  Telephone  Com- 
pany claimed  that  under  the  ruling  of  this  court  in  the  Ash- 
ley Case,  supra,  it  must  appear  that  the  complaining  company 
is  furnishing  adequate  service  in  the  locality  before  the  second 
company  can  be  required  to  procure  a  certificate,  and  that  the 
ruling  could  not  apply  in  the  controversy  between  the  parties 
here;  for  it  was  found  by  the  court  of  appeals  that  the  service 
rendered  by  the  Sylvania  Home  Telephone  Company  was  and 
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had  been  grossly  inadequate  and  inefficient  in  ike  territory 
covered  and  proposed  to  be  covered  by  its  lines* 

The  Commission  in  dismissing  the  proceeding  took  the  positioiii 
that  before  it  could  make  the  order  sought  by  the  complainant 
it  would  be  required,  as  a  prerequisite  thereto,  to  construe  the 
decision  of  the  court  of  appeals  to  which  we  have  referred  and 
the  decision  of  this  court  in  the  Ashley  Case,  supra,  and  then 
determine  the  present  legal  status  of  the  parties  to  this  proceed- 
ing, and  it  was  of  the  opinion  that  these  were  matters  to  be 
determined  by  the  courts,  and  not  by  the  Commission.  But 
would  the  Commission  have  had  the  right  to  entertain  the  com- 
plaint filed  with  it  even  though  there  had  been  no  prior  litigation 
between  these  two  telephone  companies  ? 

It  is  to  be  observed  that  the  Berkey  Farmers'  Mutual  Tele- 
phone Company  itself  was  not  asking  for  a  certificate  of  con- 
venience, but  that  plaintiff  in  error,  whose  territory  it  was 
claimed  had  been  unlawfully  invaded,  was  applying  to  the  Com- 
mission for  an  order  requiring  the  Berkey  Farmers'  Mutual  Tele- 
phone Company  to  cease  operation  and  compelling  it  to  apply 
for  a  certificate  showing  that  its  operation  was  proper  and  neces- 
sary for  the  public  convenience. 

A  telephone  company  is  the  only  utility  coming  under  the 
jurisdiction  of  the  Commission  which  is  required  under  any  con- 
dition to  obtain  a  certificate  that  the  operation  of  its  system  is 
necessary  for  the  public  convenience,  and  this  requirement  is 
found  in  §  614 — 52,  Page  &  A.  General  Code,  which  is  as  fJ5l- 
lows:  "^o  telephone  company  shall  exercise  any  permit,  right, 
license  or  franchise  that  may  have  been  heretofore  granted  but 
not  actually  exercised  or  that  may  hereafter  be  granted  to  own 
or  operate  a  plant  for  the  furnishing  of  any  telephone  service 
thereunder  in  any  municipality  or  locality,  where  there  is  in 
operation  a  telephone  company  furnishing  adequate  service,  un- 
less such  telephone  company  first  secures  from  the  commission 
a  certificate  after  public  hearing  of  all  parties  interested  that  the 
exercising  of  such  license,  permit,  right  or  franchise  is  proper 
and  necessary  for  the  public  convenience." 

By  this  section  it  is  made  unlawful  for  a  telephone  company  to 
operate  in  a  municipality  or  locality  where  there  is  in  operation 
a  telephone  company  furnishing  adequate  service,  unless  such 
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<»oinpany  first  secure  from  the  Commission  a  certificate  that  such 
operation  is  proper  and  necessary  for  the  public  convenience. 
It  is  the  only  section  of  the  Code  to  which  our  attention  has  been 
called  which  touches  this  subject.  The  powers  of  the  Public 
Utilities  Commission  are  conferred  by  statute,  and  it  possesses 
no  authority  other  than  that  thus  vested  in  it.  Cincinnati  v. 
Public  Utilities  Commission,  96  Ohio  St.  270,  117  N.  E.  381. 
The  statute  we  have  quoted  does  not  contemplate  the  filing  of  an 
application  by  the  telephone  company  whose  territory  is  unlaw- 
fully invaded.;  and,  besides,  the  order  which  plaintiff  in  error 
sought  was  in  the  nature  of  an  injunction  the  granting  of  which 
would  be  the  exercise  of  judicial  power,  peculiarly  the  function 
of  a  court  of  equity.  If  such  a  power  were  expressly  or  impliedly 
conferred  upon  the  Commission,  it  would  be  in  contravention  of 
tlie  provisions  of  §  1,  art.  4,  of  the  Constitution,  which  vests 
judicial  power  in  the  courts. 

Section  614 — 67,  Page  &  A.  General  Code,  reads  as  follows : 
'•'Whenever  the  Commission  shall  be  of  the  opinion  that  any 
public  utility  or  railroad  has  failed,  omitted  or  neglected  to  obey 
any  order  made  with  respect  thereto,  or  is  about  to  fail  or  neglect 
so  to  do,  or  is  permitting  anything,  or  about  to  permit  anything 
contrary  to,  or  in  violation  of  law,  or  an  order  of  the  Commission, 
duly  authorized  under  the  provisions  of  this  act,  the  attorney 
general,  upon  the  request  of  the  Commission,  shall  commence  and 
prosecute  such  action,  actions,  or  proceedings  in  mandamus  or 
|jy  injunction  in  the  name  of  the  state,  as  may  be  directed  by 
the  Commission,  against  such  public  utility  or  railroad,  alleging 
the  violation  complained  of  and  praying  for  proper  relief,  and 
in  such  case  the  court  may  make  such  order  as  may  bo  proper 
in  the  premises.'' 

Under  favor  of  the  provisions  of  this  section  the  Commission 
may,  when  a  public  utility  has  committed  an  act  in  violation  of 
law,  apply  to  the  attorney  general,  who  shall  commence  and  prose- 
cute a  proceeding  by  injunction  against  such  utility.  And  again, 
we  know  of  no  reason  why  a  telephone  company  itself  whose  ter- 
ritory has  been  unlawfully  invaded  cannot  apply  to  a  court  for 
an  injunction  and  ask  that  the  invading  company  be  enjoined 
from  operating  in  that  locality.  An  injunction  in  such  case 
would  be  effective  until  the  company  which  is  enjoined  secures  a 
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certificate  from  the  Public  Utilities  Commission,  upon  whom  is 
imposed  the  duty  of  determining  whether  the  operation  by  such 
company  is  proper  and  necessary  for  the  public  convenience. 

Our  attention  has  been  called  to  State  Public  Utilities  Com- 
mission ex  rel.  Noble  Teleph.  Co.  v.  Noble  Mut.  Teleph.  Co.  268 
m.  411,  P.U.R.1915D,  770,  109  N.  E.  298,  Ann.  Cas.  1916D, 
897;  State  Public  Utilities  Commission  ex  rel.  Macon  County 
Teleph.  Co.  v.  Bethany  Mut.  Teleph.  Asso.  270  HI.  183,  P.U.R. 
191GA,  997,  110  N.  E.  334,  Ann.  Cas.  1917B,  495;  and  Moun- 
tain States  Teleph.  &  Teleg.  Co.  v.  Project  Mut.  Teleph.  &  E. 
Co.  P.U.R.1916F,  370,  the  latter  being  an  Idaho  case.  The 
statutes  dealt  with  in  those  cases  are  quite  different  from  the 
statute  we  are  called  upon  to  consider  here,  and  these  decisions 
are  not  at  all  helpful. 

Our  holding  is  that  the  Commission  was  not  authorized  to 
issue  an  order  requiring  the  Berkey  Farmers'  Mutual  Telephone 
Company  to  cease  the  operation  of  its  plant  for  the  furnishing 
of  telephone  service  or  to  compel  it  to  apply  for  the  certificate 
contemplated  by  the  provisions  of  §  614 — 52,  Page  &  A.  General 
Code.  It  follows,  then,  that  the  order  dismissing  the  proceeding 
was  not  unlawful  or  unreasonable. 

Order  sustained. 

Nichols,  Ch.  J.,  and  Wanamaker,  Jones,  Matthias,  Johnson, 
and  Donahue,  J  J.,  concur. 

Note. — Power  of  Conimission,  generally. 

In  National  Tube  Co.  v.  Baltimore  &  0.  R.  Co.  (W.  Va.)  Case  No. 
676,  Feb.  14, 1918,  the  Commission  said  that  the  Public  Service  Com- 
mission of  West  Virginia,  being  strictly  an  administrative  body  exer- 
cising quasi  judicial  functions,  has  no  powers  other  than  those  vested 
in  it  by  the  Public  Service  Commission  Act.  It  therefore  cannot 
follow  the  Interstate  Commerce  Commission  decisions,  nor  apply  the 
common-law  rules  of  construction  of  statutes,  in  determining  w^hether 
its  action  in  striking  the  tariff  in  question  from  its  files  revives  tlie 
former  tariff  on  the  subject. 

In  Re  Franklin  Power  Co.  U-216,  Dec.  2,  1917,  the  Maine  Com- 
mission said  it  ought  not  to  assume  by  indirection  authority  not  di- 
rectly or  impliedly  conferred  upon  as  when  a  party^  rights  are  fully 
protected  otherwise. 

The  Oklahoma  Commission  has  no  power  to  enforce  a  contract  with 
reference  to  the  furnishing  of  public  utility  service  to  a  city.  Tri- 
P.U.R.1918D. 
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City  Gas  Co.  v.  Tahlequah  Gas  Co.  Order  No.  1399,  Cause  No.  3201, 
April  23,  1918. 

The  Montana  Commission  has  no  power  to  make  or  authorize  re- 
troactive rates  to  reimburse  a  utility  for  losses  sustained  in  the  past. 
Be  Farmers'  Mut.  Teleph.  Co.  Docket  No.  631,  Report  and  Order  No. 
222,  Jan.  18,  1918. 

The  Alabama  Public  Service  Commission  cannot  authorize  or 
compel  a  railroad  utility  to  install  a  sidetrack  with  loading  facilities 
along  a  private  line  which  the  carrier  does  not  own  or  control,  but 
uses  under  an  agreement  with  the  owner,  giving  it  the  right  to  operate 
trains  thereon  for  limited  purposes,  with  the  mere  right  to  repair 
and  keep  up  the  lines,  where  the  enforcement  of  such  an  order  would 
cause  the  carrier  to  forfeit  all  of  its  rights  under  the  contract  and 
be  liable  for  trespass  in  constructing  the  track.  Alabama  C.  R.  Co. 
V.  Alabama  Pub.  Service  Conmiission  (1917)  —  AJa.  — ,  L.R.A. 
1918C,  293,  76  So.  862. 

The  poles  and  wires  of  a  telephone  company  do  not  constitute  a 
system  or  a  part  of  a  system  used  in  the  transmission  of  electricity, 
as  designated  in  §  1  of  chapter  228  of  the  Connecticut  Public  Acts 
of  1915  giving  the  Commission  exclusive  jurisdiction  over  the  method 
of  construction  or  reconstruction.  Re  American  Teleph.  &  Teleg. 
Co.  Docket  No.  2664,  Nov.  16, 1917. 

The  Oregon  Commission  has  no  jurisdiction  over  the  use  of  a 
county  highway  railroad  track.  Re  Mohawk  Lumber  Co.  F-683, 
P.  S.  C.  Or.  Order  No.  271,  Oct.  1, 1917. 

In  General  Motor  Transp.  Co.  Decision  No.  4637,  Application  No. 
3089,  Sept.  13, 1917,  it  was  held  that  the  California  Commission  has 
no  jurisdiction  over  the  freight  and  drayage  business  between  fixed 
terminals  or  over  a  regular  route. 

In  Producers  Hay  Co.  v.  Ajaderson,  Decision  No.  4916,  Case  No. 
1141,  Dec.  1,  1917,  the  California  Commission  held  that  it  will  be 
seen  that  the  amended  sections  of  the  Public  Utilities  Act  are  con- 
fined to  vessels  operating  on  the  bays,  rivers,  sloughs,  channels,  and 
other  inland  bodies  of  water,  and  apply  in  no  way  to  vessels  operated 
exclusively  on  the  high  seas.  As  to  the  latter  class  of  vessels,  the 
Commission's  jurisdiction  is  still  confined  to  those  operated  over 
regular  routes  between  points  within  California. 

The  Colorado  Commission  has  jurisdiction  over  all  public  utilities, 
whether  privately  or  municipally  owned  or  operated,  even  though 
such  municipalities  are  governed  under  a  special  charter  knownr  as  the 
**home  rule"  amendment.  Campbell  v.  Grand  Junction,  Decision 
No.  144,  Case  No.  136,  Nov.  27,  1917. 

The  Connecticut  Commission,  rather  than  the  selectmen  of  a  town, 
has  exclusive  jurisdiction  to  determine  the  particular  method  of 
construction  of  a  telephone  line  along  a  given  location.    Re  American 
Teleph.  &  Teleg.  Co.  Docket  No.  25G4,  Nov.  16,  1917, 
.P.U.R.1918D. 
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D.  B.  HARBER 

V. 

CITY  OF  PHCENIX. 
[Docket  No.  383.] 

Discrifn{nati€Ht  —  Municipal  plants  —  Outside  consumers, 

1.  A  municipality  bperating  a  utility  cannot  require  consumers  out- 
Bide  of  its  limits  to  install  meters  at  their  own  expense  merely  on  the 
ground  that  such  consumers,  not  being  within  the  police  power  of  the 
municipality,  can  be  controlled  in  no  other  manner  than  through  meters; 
or  on  the  ground  that  such  consumers  are  relieved  from  .the  burden  of 
municipal  taxes. 

Municipal  plants  —  Service  of  outside  patrons, 

2.  The  business  of  a  municipal  utility  outside  of  the  limits  of  a 
municipality  is  subject  to  the  jurisdiction  of  the  Arizona  Commission, 
notwithstanding  its  jurisdiction  is  limited  by  the  Constitution  to  public 
service  corporations,  and  that  public  service  corporations  are  so  defined 
by  that  instrument  as  to  exclude  municipalities;  since  the  municipality, 
80  far  as  its  outside  business  is  concerned,  operates  as  a  private  utility. 

(CoLEy  Commissioner,  dissents.) 

[April  15,  1918.] 

CoMPi^ATNT  demanding  the  reinstatement  of  rates,  rules,  and 
regulations  in  effect  for  the  service  of  water  to  customers  outside 
of  the  city  limits  of  Phoenix  prior  to  change  whereby  customers 
were  required  to  install  at  their  own  expense  meters  necessary  to 
serve  them ;  sustained. 

Appearances:  J.  J.  Cox  and  A.  Y.  Moore  for  complainant; 
R.  E.  Sloan  and  J.  E.  Nelson  for  city  of  Phoenix ;  R.  W.  Kramer 
for  Commission. 

Betts,  Commissioner:  The  original  complaint  in  this  case, 
filed  with  the  Commission  on  January  12,  1917,  set  forth  that 
the  complainant  had,  several  years  previous  thereto,  entered  into 
a  contract  with  the  city  of  Phoenix,  whereby  the  complainant  was 
to  lay  a  pipe  line  from  the  city  limits  of  the  city  of  Phoenix  to 
the  residence  property  of  the  complainant,  and  through  which 
the  city  of  Phoenix  was  to  serve  water  for  domestic  purposes  to 
the  complainant  at  the  rates  then  in  effect  to  all  consumers  of 
water  under  the  water  system  owned  and  operated  by  the  city  of 
P.U.R.1918D. 
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Phoenix;  that  all  of  the  conditions  of  said  contract  were  faith- 
fully complied  with  by  the  complainant  herein,  and  that  for  a 
number  of  years  thereafter  the  respondent  also  conformed  to  the 
provisions  of  said  contract;  and  that  notwithstanding  the  large 
<5xpenditures  incurred  by  the  complainant  herein  for  the  con- 
struction of  the  pipe  line,  and  the  prompt  payment  by  him  of  all 
water  rentals  due  the  city  of  Phoenix  under  the  contract  entered 
into  (hereinbefore  mentioned),  the  city  of  Phoenix  had,  on  the 
day  on  which  this  complaint  was  filed,  arbitrarily  disconnected 
the  water  service  and  refused  to  further  serve  complainant  under 
the  conditions  and  at  the  rates  agreed  upon  in  said  contract,  and 
refused  to  reconnect  said  service  and  furnish  complainant  with 
water  for  domestic  purposes  until  complainant  had  installed  at 
his  expense  a  meter  for  the  purpose  of  measuring  the  water  sup- 
plied to  said  complainant,  and  providing  that  such  installation 
of  water  should  be  served  only  upon  a  metered  basis,  and  not  at 
the  flat  rate  theretofore  in  effect  and  as  provided  for  in  the  con- 
tract between  said  parties. 

Responding  to  the  order  of  the  Commission  to  satisfy  or  answer 
the  complaint,  Ihe  city,  through  its  attorney,  moved  for  a  dis- 
missal of  the  action,  alleging  that  under  the  provisions  of  the 
Constitution  of  the  state  municipal  corporations  are  exempted 
from  the  jurisdiction  of  the  Commission.  This  motion  having 
been  fully  considered  and  denied,  the  case  was  duly  heard  and 
submitted,  and  the  Commission  did,  on  March  29,  1917,  issue 
its  opinion  and  order,  holding  that  the  city  of  Phoenix,  in  serving 
i^ater  beyond  the  city  limits,  subjected  itself  to  the  provisions  of 
the  Constitution  and  statute  of  the  state  applicable  to  public  serv- 
ice corporations,  and  requiring  it  to  continue  service  to  the  com- 
plainant and  others  similarly  situated  at  the  rates  and  under  the 
rules  and  regulations  in  effect  prior  to  the  attempt  by  the  city  to 
require  all  consumers  of  water  outside  the  city  of  Phoenix  to 
install  meters  at  their  own  expense. 

The  city,  on  April  6,  1917,  filed  a  motion  for  a  rehearing, 
which,  after  due  consideration,  was  granted.  Thereafter  the  case 
came  on  for  rehearing  at  the  office  of  the  Commission,  in  Phoenix, 
May  18,  1917.  The  city  again  rested  its  case  to  a  very  lai^e  ex- 
tent upon  the  claim  that  the  Commission  is  without  jurisdiction, 
Ky  virtue  of  the  provisions  of  §  2,  article  16,  of  the  Constitution 
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of  the  state  of  Arizona,  and  the  further  fact  that  the  citj  had, 
subsequent  to  statehood,  adopted  a  home  rule  charter,  under  the 
provisions  of  §  2,  article  13,  of  the  Constitution,  and  f  2035, 
chap.  16,  title  7,  Revised  Statutes  of  Arizona  1913.  These  ob- 
jections will  be  hereinafter  referred  to  and  discussed  at  greater 
length. 

At  the  hearing  of  May  18th,  it  was  disclosed  that  the  city  has 
an  investment  in  its  water  plant  of  approximately  $252,000; 
that  the  annual  gross  revenue  therefrom  amounts  to  from  $100,- 
000  to  $110,000;  and  that  the  total  operating  expenses  incident 
thereto  are  from  $22,000  to  $23,000.  There  is  a  bonded  indebt- 
edness of  $300,000,  carrying  an  interest  charge  of  5  per  cent. 
Within  the  city  limits  there  are  approximately  5,100  consumers, 
and  290  consumers  outside  thereof.  That  the  operation  of  the 
municipal  water  plant  by  the  city  of  Phoenix  is  beneficial  to  the 
inhabitants  thereof  may  not  be  gainsaid,  and  that  it  is  also  a 
hi^ly  profitable  business  venture  is  apparent  from  even  a  casual 
review  of  the  above  figures.  Taking  the  interest  charge  on  bonds 
of  $15,000  per  annum  and  3  per  cent  return  upon  the  investment, 
approximately  $20,000  per  annum,  and  the  operating  expense  of 
$23,000  per  annum,  we  have  a  total  expenditure  of  $58,000, 
which,  deducted  from  the  annual  revenue  of  $105,000,  leaves  a 
surplus  of  $47,000,  or  easily  double  what  might  be  deemed  a  rea- 
sonable depreciation  charge.  It  is  therefore  patent  to  the  least 
observing  that  the  operation  of  this  plant  may  be  looked  upon  as 
a  successful  business  venture.  That  it  should  be  so  viewed  ex- 
clusively in  so  far  as  it  serves  water  outside  the  city  limits  of 
Phoenix  will  be  established  beyond  peradventure  of  doubt  bj  a 
unanimous  line  of  court  decisions  which  will  hereinafter  be  re- 
ferred to. 

The  Commission  endeavored  to  ascertain  the  investment  of  the 
city  in  the  distributing  system  outside  the  city  limits,  and  the 
operating  expenses  properly  chargeable  thereto,  but  without  suc- 
cess,— the  superintendent  of  the  city  water  department  respond- 
ing that  the  investment  was  "not  very  much,"  and  being  unable 
to  properly  segr^ate  the  charges  for  this  service.  The  allegation 
of  the  complainant  that  he  and  other  consumers  outside  the  city 
limits  had  constructed  the  distribution  system  was  admitted  by 

the  city.  Therefore  it  is  impossible  for  the  CiHnmission  at  this 
P.U.R.1918D. 
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time  to  determine  the  reasonableness  of  the  rates^  rules,  and  regu- 
lations prescribed  by  the  city  for  those  consumers  situated  beyond 
the  city  boundary. 

[1]  The  city  gave  as  its  reasons  for  ihe  change  in  its  rates, 
rules,  and  regulations,  resulting  in  this  complaint,  that  it  had 
found  that  consumers  outside  the  city  were  using  excessive 
amounts  of  water,  in  many  instances  for  irrigation  purposes,  and 
that  these  consumers,  not  being  within  the  jurisdiction  of  the 
police  power  of  the  city,  were  not  subject  to  criminal  prosecution^ 
and  could  not  be  reached  and  controlled  in  any  other  manner 
than  through  meters.  That  the  impossibility  of  bringing  crimi- 
nal proeecuticsi  to  remedy  this  evil  was  not  the  compelling  mo- 
tive, however,  is  apparent  from  the  fact  that  the  testimony  dis- 
closed that  in  not  more  than  one  instance  in  the  history  of  this 
city  had  such  measure  been  resorted  to  for  the  prevention  of  such 
abuse.  We  think  we  may  assume  without  any  reflection  upon 
the  asserted  motives  of  the  city  that  the  real  reasons  for  the  pro- 
posed rule  relative  to  the  instaUation  of  meters  is  more  nearly  ex- 
pressed in  the  concluding  words  of  the  preamble  of  ordinance 
No.  174  of  the  city  of  Phoenix,  passed  and  approved  on  thq  8d 
day  of  February,  1917,  as  follows: 

".  .  .  and  the  best  interests  of  the  residents,  taxpayers, 
and  citizens  of  the  city  served  by  the  regulation  and  measurement 
of  the  water  supplied  to  nonresident  water  users,  and  that  because 
of  the  fact  that  said  nonresident  water  users  are  relieved  from 
the  burden  of  said  taxes,  it  is,  in  the  judgment  of  the  Commis- 
sion, reasonable  and  proper  that  said  nonresident  water  users 
should  pay  the  cost  of  installing  said  meters." 

We  will  concede  that  there  is  some  force  to  the  argument  that 
the  inhabitants,  or  at  least  the  taxpayers  within  the  city  limits, 
must  meet  the  taxes  incident  to  the  conducting  of  the  city  govern- 
ment ;  but  it  is  also  obvious  that  it  must  also  lose  its  force  and  be 
in  fact  nullified  in  so  far  as  the  operation  of  the  city  water  plant 
is  concerned,  when  we  view  the  financial  results  of  such  opera- 
tion ;  and,  in  addition,  it  must  be  borne  in  mind  that  the  inhabit- 
ants within  the  city  limits  are  afforded  police  and  fire  protection^ 
which  is  denied  the  consumers  outside  the  city  limits.  But  above 
and  beyond  this,  as  we  have  heretofore  stated,  it  will  be  shown 
that  the  city  of  Phoenix  in  operating  its  water  plant  without  the 
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limits  of  the  city  of  Phcenix  is  operating  in  a  private  capacity, 
and  is  subject  in  all  respects  to  the  laws  applicable  to  a  private  in- 
dividual or  corporation ;  and  from  this  it  must  follow  that,  in  serv- 
ing water  to  consumers  outside  of  its  boundary,  it  is  entitled  to 
charge  such  rates  and  apply  such  rules  and  regulations  as  are 
reasonable  per  se  and  as  would  be  applicable  to  any  otiber  corpo- 
lation  or  individual  serving  water  to  the  citizens  of  the  state. 

[2]  The  provisions  of  §  2,  article  15,  that  the 'Constitution, 
upon  which  the  respondent  bases  its  argument  that  the  Commis- 
sion is  without  jurisdiction  in  this  case,  reads:  "All  corpora- 
tions, other  than  municipal,  engaged  in  carrying  persons  or  prop- 
erty for  hire;  or  in  furnishing  gas,  oil,  or  electricity  for  light, 
fuel,  or  power ;  or  in  furnishing  water  for  irrigation,  fire  protec- 
tion, or  other  public  purposes ;  or  in  furnishing,  for  profit,  hot  or 
cold  air  or  steam  for  heating  or  cooling  purposes;  or  in  trans- 
mitting messages  or  furnishing  public  tdegraph  or  telephone 
service,  and  all  corporations  other  than  municipal,  operating  as 
common  carriers,  shall  be  deemed  puUic  service  corporations/' 

This  section  definitely  prescribes  that  persons,  companies,  and 
corporations  therein  named  shall  be  deemed  public  service  corpo- 
rations. It  does  not  include  municipal  corporations,  but  it  does 
not  say  that  the  legislature  may  not  thereafter  make  such  inclu- 
sion, and  in  the  light  of  the  wording  of  §  6  of  this  same  article, 
providing  that  "the  lawmaking  power  may  enlarge  the  powers 
and  extend  the  duties  of  the  Corporation  Commission,"  which  sec- 
tion must  be  read  and  interpreted  in  connection  with  §  2,  and  in 
view  of  the  provisions  of  subdivision  (x),  f  2278,  Revised  Stat- 
utes of  Arizona  1913,  providing  that  "the  term  Vater  corpora- 
tion,' when  used  in  this  chapter,  includes  every  corporation 
.  .  .  owning,  controlling,  operating,  or  managing  any  water 
system  for  compensation  within  this  state,"  we  believe  that  any 
doubt  relative  to  the  proper  interpretation  of  the  provisions  of  §  2, 
article  15,  of  the  Constitution,  is  completely  removed.  It  is  in- 
deed perfectly  clear  to  us  that  the  exception  of  municipal  corpo- 
rations, as  contained  in  said  §  2  of  the  Constitution,  was  intended 
entirely  and  solely  to  apply  to  the  operation  of  municipally 
owned  plants  exclusively  within  the  jurisdiction  of  municipali- 
ties. 

Chapter  XL,  title  9,  Revised  Statutes  of  Arizona  1913,  is 

P.U.R.1918D. 
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^nown  as  the  "Public  Service  Corporation  Aot-'^     Paragraph 
^^^T  thereof  reads : 

^his  chapter  shall  be  known  as  the  'Public  Service  COTpora- 
tjon  Act^  and  shall  apply  to  the  public  service  corporations  herein 
described  and  to  the  Commission  herein  referred  to/^ 
Siibdi^isions  (w),  (x),  and  (z)  of  If  2278  read: 
\\vy     The  term  Vater  system'  when  used  in  this  chapter,  in- 
cludes    all  reservoirs,  tunnels,  shafts,  dams,  dika^,  headgates, 
pipes,-  fliames,  canals,  structures  and  appliances,  and  all  other 
real  oat;  ate,  fixtures,  and  personal  property,  owned,  controlled, 
opera t;o<i  or  managed  in  connection  with  or  to  facilitate  the  diver- 
sion, <lo"velopment,  storage,  supply,  distribution,  sale,  furnishing, 
carria.g^j  apportionment,  or  measurement,  of  wat^  for  power, 
fire  pi*otection,  irrigation,  reclamation,  or  manufacturing,  or  for 
municipal,  domestic,  or  other  beneficial  use. 

*  Qx')  The  term  Vater  corporation,'  when  used  in  this  chapter, 
includes  every  corporation,  or  person,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever,  owning, 
controllings  operating,  or  managing  any  water  system  for  com- 
pensatioxi  within  this  state.'' 

C^)    The  term  ^public  service  corporation,'  when  used  in  this 
^Pter,    includes  every  common  carrier,  pipe  line  corporation, 
■f  K^®    ^^I'poration,   electrical   corporation,   telephone  corporation, 

j  ^  ^S^pli  coirporation,  water  corporation,  and  warehouseman,  as 

»  ^^  ^^>rms  are  defined  in  this  section,  and  each  thereof  is  hereby 

Y  ^^^f^  to  be  a  public  service  corporation  and  to  be  subject  to 

-'^^i  sdiction,  control,  and  regulation  of  the  Commission  and 
^  1>  revisions  of  this  chapter.'' 
^^^ill  be  observed  that  subdivision  (x)  includes  every  corpo- 

.      ^^^*:>sel  for  city  argiied  with  much  force  and  energy  that  the 

./^  ^^     authorized  to  extend  its  municipal  activities  beyond  the 

J  *^^>:^its  with  respect  to  furnishing  water,  by  virtue  of  the  pro- 

5^^  of  its  home  rnle  charter,  adopted  in  conformity  with  the 

^  ^^^ions  of  article  13  of  the  Constitution  and  of  chapter  16  of 

^^Tised  Statutes  of  1913.    It  is  manifest,  as  will  hereinafter 

^^^vn,  that  the  adoption  of  a  heme  rule  charter  does  not  carry 

Biictx  a.uthority ;  but,  erv^en  if  such  a  grant  should  be  conceded,  the 

T^^^^^sions  of  §  5  of  said  article  13  of  the  Constitution  and  the 

^•^-^aoiSD. 
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opening  sentence  of  f  2035  of  said  chapter  16  of  said  Revised 
Statutes  are  fatal  to  such  a  conclusion.  Said  §  5,  article  13,  of 
the  Constitution,  which  is  identical  with  the  opening  sentence 
of  f  2035,  chapter  16,  of  the  Revised  Statutes,  reads:  "Every 
municipal  corporation  within  this  state  shall  have  the  right  to 
engage  in  any  business  or  enterprise  which  may  be  engaged  in 
by  a  person,  firm,  or  corporation  by  virtue  of  a  fwmchise  from 
said  municigal  corporation.'' 

We  presume  that  no  one  would  argue  that  the  city  of  Phoenix 
might  grant  a  franchise  to  a  person,  company,  or  corporation  for 
the  operation  of  a  water  plant  within  the  district  involved  in  this 
complaint,  which  lies  wholly  without  the  city  limits  of  Phoenix, 
and  this  being  true  it  must  follow  that  the  city  cannot  claim  the 
right  to  so  operate  itself  without  let  or  hindrance.  In  other 
words,  if  it  elects  to  operate  a  vrater  system  within  this  district,  it 
must  conform  to  every  law  that  would  apply  to  any  other  corpora- 
tion, company,  or  individual. 

As  heretofore  stated,  the  authorities  are  unanimous  in  holding 
that  cities  and  towns  do  not  have  extraterritorial  jurisdiction  un- 
less the  same  be  specifically  granted  by  the  lawmaking  power, — 
in  this  state  either  by  the  legislature  or  by  the  peof^e  themselves, 
— and  it  cannot  be  said  that  such  power  has  been  granted  by 
either  the  people  or  the  legislature  to  the  city  of  Phoenix. 

Dillon  on  Mimicipal  Corpcwrations,  in  §  237,  page  448,  of  vol- 
ume 1,  says :  "It  is  a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and  can  exercise  the  fol- 
lowing powers,  and  no  others:  First,  those  granted  in  express 
words ;  second,  those  necessarily  or  fairly  implied  in  or  incident 
to  the  powers  expressly  granted ;  third,  those  essential  to  the  ac- 
complishment of  the  declared  objects  and  purposes  of  the  corpo- 
ration,— ^not  simply  convenient,  but  indispensable.  Any  fair, 
reasonable,  substantial,  doubt  concerning  the  existence  of  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power  is 
denied.'^  And,  in  §  239,  page  452 :  "The  extent  of  the  powers  of 
municipalities,  whether  express,  implied,  or  indispensable,  is  one 
of  construction.  And  here  the  fundamental  and  universal  rule, 
which  is  as  reasonable  as  it  is  necessary,  is,  that  while  the  con- 
struction is  to  be  just,  seeking  first  of  all  for  the  legislative  intent 
in  order  to  give  it  fair  effect,  yet  any  ambiguity  or  fair,  reason- 
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^ble,  substantial  doubt  as  to  the  extent  of  the  power  is  to  be  deter- 
mmed  in  favor  of  the  state  or  general  public,  and  against  the 
state's  grantee."  And,  in  §  18,  page  30 :  "Municipal  corpora- 
tions are  institutions  designed  for  the  local  government  of  towns 
and  cities;  or,  more  accurately,  towns  and  cities,  with  their  in- 
Jiabitants,  are,  for  purposes  of  subordinate  local  administration, 
invested  with  a  corporate  character.  To  clothe  them  with  powers 
to  accomplish  purposes  which  can  better  be  left  to  private  enter- 
prise is  unwise.  Their  chief  function  should  be  to  regulate  and 
govern  in  respect  of  local  affairs,  which  can  be  dealt  with  better 
by  the  people  concerned  than  by  the  distant  central  power.  To 
invest  them  with  the  powers  of  individuals  or  of  private  corpora- 
tions, for  objects  not  pertaining  to  municipal  rule,  is  to  pervert 
the  institution  from  its  Intimate  ends,  and  to  require  of  it  duties 
which  it  is  not  adapted  satisfactorily  to  execute." 

In  State  ex  rel.  Chouteau  v.  Leffin^well,  54  Mo.  458,  the  court 
says :  "The  definition  of  a  municipal  corporation  would  only  in- 
clude organized  cities  and  towns  and  other  like  organizations  with 
political  and  legislative  powers  for  the  local  civil  government  and 
police  regulation  of  the  inhabitants  of  particular  districts  in- 
cluded in  the  boundaries  of  the  corporation." 

In  §  116,  page  199,  of  volume  1,  Dillon  says:  "The  difficulty 
which  exists  in  determining  the  nature  and  proper  scope  of 
the  l^slative  power  over  the  property  and  affairs  of  a  mu- 
nicipality is  well  illustrated  in  the  case  of  public  utilities  such 
as  water,  gas,  and  electric  light  works  constructed  by  the  mu- 
nicipality or  purchased  with  the  proceeds  of  taxation.  It  is 
generally  laid  down  that  in  constructing  or  purchasing  works  for 
these  purposes,  and  in  operating  and  managing  them,  a  city  or 
other  municipal  corporation  acts  rather  in  its  private  and  corpo- 
rate capacity,  than  in  the  exercise  of  its  governmental  functions." 

And  at  page  201 :  "But  cities  as  corporations  are  emanations 
of  the  supreme  lawmaking  power  of  the  state,  and  they  are  estab- 
lished for  the  more  convenient  government  of  the  people  within 
their  limits." 

In  the  case  of  South  Pasadena  v.  Pasadena  Land  &  Water  Co. 
Mr.  Justice  Shaw,  writing  the  opinion  for  the  court  says  (152 
Cal.  at  page  592,  93  Pac  490) :    "South  Pasadena  would  have 
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the  power  above  stated,  under  the  Constitution,  and  Pasadena^ 
so  far  as  that  service  is  concerned,  would  be  subject  to  those  pow- 
ers, to  the  same  extent  as  the  Pasadena  Land  &  Water  Company 
is  now  siibject  thereto.  Li  the  carrying  oh  of  the  water  service 
to  the  people  of  South  Pasadena  the  city  of  Pasadena  will  not  be 
acting  in  its  political,  public,  or  governmental  capacity  as  an 
agent  of  the  sovereign  power  equal  in  all  respects  to  the  city  with- 
in which  it  operates.  In  administering  a  public  iitility,  such  as 
a  water  system,  even  within  its  own  limits,  a  city  does  not  act  in 
its  governmental  capacity,  but  in  a  proprietary  and  only  quasi 
public  capacity.'^ 

And  at  page  593 :  "Having  taken  over  the  whole  system  sub- 
ject to  the  burden  of  supplying  a  part  of  the  water  to  inhabitants 
of  South  Pasadena,  the  city  of  Pasadena  will  have  no  greater 
rights  or  powers  respecting  that  part  of  the  service  than  its  grant- 
or previously  had.  It  will  be  under  the  same  obligation  as  its 
grantor  to  continue  the  service  and  supply  the  water  to  all  persons 
who  may  become  entitled  to  it  in  the  future,  so  long  as  it  retains 
possession  and  control  of  the  property  so  charged.'' 

In  the  case  before  us,  counsel  for  the  city  of  Phoenix  urged 
that  it  would  be  inconsistent  to  hold  that  the  Corporation  Com- 
mission has  jurisdiction  over  the  service  outside  of  the  city  limits, 
inasmuch  as  the  city  plant  is  operated  by  the  city  commission,  a 
body  created  by  the  city  charter,  and  that  such  a  holding  would 
create  a  conflict  of  jurisdiction.  In  this  connection  it  is  pertinent 
to  note  the  comment  of  the  court  in  the  case  last  above  mentioned^ 
at  page  693  of  the  decision,  as  follows :  ^*The  powers  of  the  two 
cities  in  regard  to  this  water  service  will  be  separate  and  distinct, 
one  will  be  subordinate  to  the  other,  and  hence  there  will  not  be 
two  cities  exercising  the  same  powers  in  the  same  territory  at  the 
same  time;  South  Pasadena,  within  its  o^vn  limits,  will  be  the 
sole  representative  of  sovereignty  in  the  fixing  of  rates,  and  in 
the  supervision  of  the  streets ;  and  Pasadena  will  be  subject  there- 
to, as  a  private  person.  If,  by  fixing  too  low  rates.  South  Pasa- 
dena should  attempt  to  compel  the  service  to  be  made  at  a  loss, 
Pasadena  would  have  the  same  remedies,  and  no  greater,  in  the 
courts  that  a  quasi  public  corporation  or  natural  person  would 
have  in  the  same  circumstances.    The  fact  that  the  outside  service 

is  within  another  city  does  not  appear  to  be  a  significant  factor 
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in  the  question  of  the  power.  If  it  were  in  a  rural  community, 
the  rates  charged  would  be  subject  to  judicial  control  to  make 
them  reasonable.  Being  in  another  city,  the  serving  city  has  a 
right  to  demand  reasonable  rates  and  may  enforce  them  if  not 
granted.  The  limitations  would  not  affect  the  power  in  one  case 
more  than  in  the  other.^' 

From  this  language  it  is  clear  that  there  could  be  no  conflict  of 
authority ;  that  in  the  "rural  community"  the  rates  charged  would 
be  subject  to  judicial  control  to  make  them  reasonable ;  and  that 
judicial  control  within  this  state  could  come  from  no  other  source 
than  the  Corporation  Commission,  since  the  supreme  court  in 
State  V.  Tucson  Gas,  E.  L.  &  P.  Co.  15  Ariz.  294,  138  Pac  V81, 
has  held  that  the  power  to  prescribe  rates  is  lodged  exclusively 
with  this  Commission. 

In  the  Federal  district  court  for  the  southern  district  of  Cali- 
fornia, in  the  case  of  Los  Angeles  Gas  &  E.  Co.  v.  Los  Angeles, 
241  Fed.  912,  wherein  the  city  was  attempting  to  enforce  the 
provisions  of  an  ordinance  requiring  the  removal  or  relocation  of 
poles  and  other  property  of  an  existing  light  company  for  the  pur- 
pose of  enabling  the  city  of  Los  Angeles  to  construct  a  mimici- 
pally  owned  plant,  the  court,  after  reviewing  the  case  and  -find- 
ing "that  the  motives  which  prompted  this  undertaking  have  been 
those  of  propriety  and  expediency  rather  than  those  of  necessity," 
stated  that,  "while  operating  in  its  private  capacity,  and  con- 
siderations of  necessity  giving  rise  to  an  exertion  of  the  police 
power  being  nonexistent,  as  adverted  to  hereinabove,  the  power 
of  police  is  wanting,  and  may  not  be  asserted  in  furtherance  of 
that  which  is  merely  expedient.  In  other  words,  when  acting 
clearly  within  the  domain  of  its  private  and  proprietary  capacity, 
the  city  may  not  draw  sustenance  or  power  to  itself  through  an 
assumption  of  public  and  governmental  functions."  The  court 
then  proceeds  to  quote  with  approval  from  the  language  of  the 
Supreme  Court  of  the  United  States  in  South  Carolina  v.  United 
States,  199  U.  S.  437,  50  L.  ed.  261,  26  Sup.  Ct.  Eep.  110,  4 
Ann.  Cas.  737,  as  follows : 

"Such  contracts  are  not.  made  by  the  municipal  corporation, 
ty  virtue  of  its  powers  of  local  sovereignty,  but  in  its  capacity 
of  a  private  corporation.  The  supply  of  gaslight  is  no  more  a 
duty  of  sovereignty  than  the  supply  of  water.    Both  these  objects 
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may  be  accomplished  through  the  agency  of  individuals  or  private  i 

corporations,  and  in  very  many  instances  they  are  accomplished 
by  those  means.  If  this  power  is  granted  to  a  borough  or  a  city, 
it  is  a  special  private  franchise,  made  as  well  for  the  private 
emolument  and  advantage  of  the  city,  as  for  the  public  good. 
The  whole  investment  is  the  private  property  of  the  city,  as  much 
so  as  the  lands  and  houses  belonging  to  it.     Blending  the  two  I 

powers  in  one  grant  does  not  destroy  the  clear  and  well-settled 
distinction,  and  the  process  of  separation  is  not  rendered  impos- 
sible by  the  confusion.  In  separating  them,  regard  must  be  had 
to  the  object  of  the  legislature  in  conferring  them.  If  granted 
for  public  purposes  exclusively,  they  belong  to  the  corporate  body 
in  its  public,  political,  or  municipal  character.  But  if  the  grant 
was  for  purposes  of  private  advantage  and  emolument,  though 
the  public  may  derive  a  common  benefit  therefrom,  the  corpora- 
tion quoad  hoc  is  to  be  regarded  as  a  private  cconpany.  It  stands 
on  the  same  footing  as  would  any  individual  or  body  of  persons, 
upon  whom  the  like  special  franchises  had  been  conferred." 

The  court  also,  at  page  921,  forcefully  and  eloquently  lays 
down  the  principle  involved  in  the  case  before  us,  in  the  follow- 
ing language:  "As  indicated  hereinabove,  assuming  the  neces- 
sity, propriety,  and  expediency  of  such  course  to  have  been  satis- 
factorily determined  by  those  in  authority,  I  am  in  entire  har- 
mony with  a  plan  of  municipal  improvement  such  as  has  been 
projected  in  the  city  of  Los  Angeles  and  as  is  here  under  con- 
sideration. I  am,  however,  also  firmly  of  the  belief  that  until 
the  city,  by  purchase,  appeal  to  eminent  domain,  or  otherwise, 
has  lawfully  and  properly  and  justly  eliminated  competition,  it 
must  meet  its  competitors  as  any  other  private  agency  would  be 
compelled  to  meet  them,  and  must  stand  with  them  in  the  same 
relation  to  the  law,  and  let  its  success  be  measured  by  its  ability 
satisfactorily  to  serve  the  public,  rather  than  by  its  power  through 
the  exertion  of  public  functions  to  occupy  a  position  of  suprem- 
acy in  the  field  which  it  deliberately  has  chosen  to  invade.'^ 

In  the  United  States  court  of  appeals,  in  the  case  of  Omaha 
Water  Co.  v.  Omaha,  12  L.R.A.(N.S.)  736,  77  C.  C.  A.  267, 
147  Fed.  1,  8  Ann.  Cas.  614,  heard  before  Judges  Sanborn, 
Hook,  and  Adams,  Mr.  Judge  Sanborn,  speaking  for  the  court,  at 
page  6,  said :    "A  city  has  two  classes  of  powers,  the  one  legisla- 
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tive  or  govemmental,  by  virtue  of  which  it  controls  its  people  as 
their  sovereign,  the  other  proprietary  or  business,  by  means  of 
which  it  acts  and  contracts  for  the  private  advantage  of  the  in- 
habitants of  the  city  and  of  the  city  itself.  In  the  exercise  of 
powers  which  are  strictly  governmental  or  legislative  the  officers 
of  a  city  are  trustees  for  the  public,  and  they  may  make  no  grant 
or  contract  which  will  bind  the  municipality  beyond  the  terms  of 
their  offices,  because  they  may  not  lawfully  circumscribe  the  legis- 
lative powers  of  their  successors.  But  in  the  exercise  of  the 
business  powers  of  a  city,  the  municipality  and  its  officers  are 
controlled  by  no  such  rule,  and  they  may  lawfully  exercise  these- 
powers  in  the  same  way,  and  in  their  exercise  the  city  will  be 
governed  by  the  same  rules  which  control  a  private  individual  or 
a  business  corporation  under  like  circumstances.  In  contracting 
for  the  construction  or  purchase  of  waterworks  to  supply  itself 
and  its  inhabitants  with  water,  a  city  is  not  exercising  its  govern- 
mental or  l^slative,  but  is  using  its  business  or  proprietary^ 
powers.  The  purpose  of  such  a  contract  is  not  to  govern  its  in- 
habitants, but  to  obtain  a  private  benefit  for  the  city  and  for  its 
denizens.'' 

In  the  district  court  of  appeals,  second  district  of  California,  in 
the  case  of  Nourse  v.  Los  Angeles,  26  Cal.  App.  385,  143  Pac. 
801,  Mr.  Justice  Shaw  had  this  to  say :  "Under  its  charter  the 
city  has  assumed  the  duty  of  operating  a  water  system  for  the  pur- 
pose of  supplying  water  to  its  inhabitants.  In  the  performance 
of  this  duty  it  acts,  not  in  its  sovereign  capacity,  but  in  the  ca- 
pacity of  a  private  corporation  engaged  in  like  business." 

In  the  Kansas  City  court  of  appeals,  in  the  case  of  BuUmaster 
V.  St.  Joseph,  70  Mo.  App.  60,  the  court,  in  commenting  upon 
the  n^lect  of  the  municipality  acting  in  its  private  capacity, 
held:  ^^ut  the  abovcHjited  cases  with  much  unanimity  further 
declare  that  where  the  officer  or  servant  of  a  municipal  corpora- 
tion is  in  the  exercise  of  a  power  conferred  upon  it  for  its  private 
benefit,  and  an  injury  ensues  from  the  n^ligence  or  misfeasance 
of  such  officer  or  servant,  the  municipality  is  liable  to  the  same 
extent  as  in  the  case  of  private  corporations  or  parties.*'  And 
fnrther,  at  page  65:  "It  is  said  in* Bailey  v.  New  York,  8 
HiH,  531,  38  Am.  Dec.  669,  if  powers  are  granted  for  public 
purposes  exclusively  they  belong  to  the  corporate  body  in  its 
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political  or  municipal  character,  but  if  the  grant  was  for  the  pur- 
pose of  private  advantage  and  emolument,  though  the  public  may 
derive  a  common  benefit  therefrom,  the  corporation  quoad  hoc  is 
to  be  r^arded  as  a  private  company.  It  stands  on  the  same  foot- 
ing as  would  any  individual  or  body  of  persons  upon  whom  the 
like  special  franchises  have  been  conferred,"  And  at  page  68: 
"It  is  plain  that  the  power  conferred  by  the  statute  upon  de- 
fendant to  provide  for  lighting  its  streets,  parks,  public  build- 
ings, etc.,  belongs  to  the  latter  class  of  powers.  The  electric 
plant  in  question  was  erected  and  is  maintained  for  the  defend- 
ant's private  advantage,  and  for  that  reason  it  occupied  no  differ- 
ent legal  relation  to  those  employed  by  it  in  carrying  on  said 
plant  than  if  it  had  been  a  private  corporation  or  individual." 

Dillou,  on  Municipal  Qorporations,  in  §  1303,  at  page  2134, 
volume  3,  with  reference  to  the  operation  of  municipal  water 
plants,  says :  "And  in  questions  arising  in  the  performance  of 
the  contract  the  municipality  should  be  treated  in  the  same  man- 
ner as  a  private  individual  or  corporation,  and  is  subject  to  the 
same  general  rules  of  law,  restrictions,  and  responsibilities." 

Pond,  on  Public  Utilities,  §  153,  at  page  195,  holds  that  con- 
tracts executed  by  a  municipality  as  a  business  concern  are  en- 
tered into  by  the  municipality  in  its  private  business  capacity, 
and  not  in  the  exercise  of  its  governmental  and  legislative  powers, 
and  quotes  approvingly  from  the  decision  of  the  Federal  court  in 
the  case  of  Little  Falls  Elwtric  &  Water  Co.  v.  Little  Falls,  102 
Fed.  663,  from  which  we  quote  as  follows:  "Contracts  on  the 
part  of  a  municipality  for  the  supply  to  the  municipality  and  to 
its  citizens  of  water  and  light  are  not  made  in  the  exercise  of  the 
governmental  powers  vested  in  the  municipal  council,  but  of  its 
proprietary  or  business  powers  .  .  .  and  ...  are  gov- 
erned by  the  same  rules  that  govern  contracts  of  private  individ- 
uals and  corporations." 

In  §  267,  at  page  322,  Pond  says:  "Where,  however,  the 
municipality  undertakes  to  provide  water  service  or  any  other 
municipal  public  utility  to  the  individual  inhabitants  for  their 
private  domestic  use,  although  this  service  is  furnished  in  con- 
nection with  the  providiiig  of  a  public  service  and  the  perform- 
ance of  a  governmental  duty,  'the  municipality  becomes  liable  for 
negligence  in  providing  service  for  the  private  domestic  purposes, 
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for  the  reason  that  in  doing  so  it  acts  in  the  same  capacity  as  the 
private  corporation  or  individual  undertaking  to  render  such 
service  for  the  purpose  of  realizing  a  revenue  or  some  special 
benefit  or  advantage  for  itself  and  its  inhabitants.  As  the  court 
in  the  case  of  Brown  v.  Salt  Lake  City,  33  Utah,  222,  14  L.R.A. 
(KS.)  619,  126  Am.  St.  Rep.  828,  98  Pac.  670,  14  Ann.  Cas. 
1004,  decided  in  1908,  says:  It  may  be  conceded  for  the  pur- 
poses of  this  discussion,  that,  in  so  far  as  the  city  provides  ap- 
paratus and  water  for  fire  protection,  it  acts  in  a  governmental 
capacity.  The  city,  however,  was  not  required  to  assume  the  duty 
of  furnishing  its  inhabitants  water  for  all  uses  and  purposes. 
When  it  acquired  property,  and  constructed  the  system  of  water- 
works for  that  purpose,  however,  it  did  so  voluntarily,  and  with  a 
view  of  deriving  revenue  therefrom.  It  therefore  acquired, 
owned,  and  conducted  its  water  system  and  the  property  con- 
nected therewith,  except  as  stated  above,  as  any  other  private 
corporation  or  owner  would,  and  is  liable  in  like  manner  and  to 
the  same  extent  as  such  owners  would  be.'  '^ 

In  §§  268-271,  275  and  276,  Pond  follows  up  his  argument, 
reiterating  and  emphasizing  that  a  municipality  acting  in  this 
capacity  does  so  in  its  private  capacity,  and  is  therefore  subject 
to  all  of  the  laws  that  would  apply  to  the  individual  or  private 
company.  In  §  268,  he  quotes  from  the  decision  of  the  court  in 
the  case  of  Davoust  v.  Alameda,  149  Cal.  69,  5  L.RA.(]Sr.S.) 
536,  84  Pac.  760,  9  Ann.  Cas.  847,  20  Am.  Neg.  Rep.  7,  decided 
in '1906,  wherein  the  court  said:  "Such  a  corporation  [t.  e., 
mimicipal],  however,  has  a  double  character, — ^governmental,  and 
also  proprietary  and  private, — and,  when  acting  in  the  latter 
capacity,  its  liabilities  arising  out  of  either  contract  or  tort  are 
the  same  as  those  of  natural  persons  or  private  corporations.^' 

In  §  271  he  also  quotes  from  the  language  of  the  court  in  the 
case  of  State  Journal  Printing  Co.  v.  Madison,  148  Wis.  396, 
134  N.  W.  909,  as  follows:  "In  furnishing  water  to  private  con- 
sumers, the  city  is  acting  in  a  private  business  capacity,  and  not 
in  its  governmental  capacity ;  and  it  is  bound  to  exercise  ordinary 
care,  namely,  that  reasonable  degree  of  care  in  view  of  the  dangers 
involved  which  the  great  mass  of  ordinarily  prudent  persons  en- 
gaged in  the  same  or  similar  business  would  and  do  exercise  under 
^ike  circumstances.  For  any  failure  to  exercise  this  degree  of 
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care  proximately  causing  injury  to  another,  the  city  is  liable  to 
the  same  extent  that  a  private  person  or  s  corporation  operating  a 
waterworks  system  is  liable ;  no  more  and  no  less." 

With  respect  to  the  service  of  water  beyond  the  city  limits,  we 
find  a  unanimous  line  of  decisions  to  the  effect  that  this  cannot 
be  done  except  upon  express  authority.  In  the  case  of  Dyer  v. 
Kewport,  123  Ky.  203,  94  S.  W.  25,  the  court  held  that  "it  is  not 
within  the  power  of  the  city  of  Newport  to  embark  in  even  gov- 
ernmental enterprises  beyond  its  territorial  jurisdiction.  It  is 
not  authorized  to  undertake,  by  contract  or  otherwise,  to  dis- 
charge a  governmental  duty  to  localities  other  than  its  own  terri- 
tory, for  the  reasons  (1)  that  a  municipality  has  only  such  power 
as  is  expressly  delegated  to  it  by  the  legislature  and  such  as  is 
incidentally  included  therein;  and  (2)  that  to  execute  any  power 
of  government  presupposes  the  power  to  levy  and  collect  taxes 
from  its  inhabitants  and  property  within  its  jurisdiction  to  de- 
fray the  expenses  incurred  in  its  execution." 

Dillon,  in  §  1299,  volume  3,  at  page  2121,  says: 

"The  purpose  for  which  a  municipality  is  authorized  to  con- 
struct waterworks  or  to  contract  for  a  supply  of  water  is  usually 
to  supply  its  own  needs  and  the  needs  of  its  inhabitants ;  and  it 
may  be  laid  down  as  a  general  rule  that  a  grant  of  power  to  a 
municipality  for  these  purposes  gives  it  by  implication  no  au- 
thority to  enter  into  the  business  of  furnishing  water  to  persons 
beyond  the  municipal  limits." 

In  the  case  of  Paris  v.  Sturgeon,  50  Tex.  Civ.  App.  519,  110 
S.  W.  459,  Chief  Justice  Willson,  at  page  524,  says:  "If  it 
should  be  conceded  that  the  power  to  own  and  operate  such  utili- 
ties for  the  use  of  persons  or  property  living  or  situated  beyond 
its  limits  could  be  conferred  upon  a  municipal  corporation,  that 
such  power  has  been  conferred  we  think  should  be  conceded  only 
when  a  clear  intent  to  confer  it  is  evidenced  by  the  legislative  act. 
An  exercise  of  such  power  goes  beyond  the  purposes  for  which 
such  incorporations  exist,  and  strong  reasons  might  be  urged  why 
it  should  not  be  conferred." 

In  the  case  of  Ashland  v.  Haupt,  125  Pa.  211,  17  AtL  436, 

the  court,  referring  to  the  general  law  passed  in  1851,  covering 

the  subject,  states,  at  page  223 :    ^We  have  no  doubt  the  plaintiff 

had  the  power  under  the  Act  of  1851  to  construct  its  dam  and 
P.U.R.1918D. 


Digitized  by 


Google 


BARBER  V.  PHCENIX.  367 

cany  this  water  by  pipes  to  tke  borough  of  Ashland,  and  dis- 
tribute it  to  and  among  the  inhabitants  thereof.  There,  however, 
its  right  ceases.  It  would  have  no  power  to  carry  it  outside  the 
borough  and  supply  any  of  the  inhabitants  of  another  place  or 
municipality." 

The  United  States  Supreme  Courts  in  the  case  of  Ottawa  v. 
Carey,  108  U.  S.  110,  says,  at  page  122,  25  L.  ed.  669,  674,  2 
Sup.  Ct  Eep.  861 :  "No  matter  how  much  authority  there  may 
be  in  the  legislature  to  grant  a  particular  power,  if  the  grant  has 
not  been  made  the  city  cannot  act  under  it." 

Any  fair,  reasonable  doubt  of  the  existence  of  a  power  of  a 
municipal  corporation  is  resolved  by  the  courts  against  the  corpo- 
ration, and  the  power  is  denied.  In  the  case  of  Hopkins  v.  Rich- 
mond, supreme  court  of  appeals  of  Virginia,  decided  September 
9, 1915,  117  Va.  692,  86  S.  E.  139,  Ann.  Cas.  1914D,  1114,  the 
court  says :  "A  municipal  corporation  possesses  and  can  exercise 
the  following  powers,  and  no  others:  (1)  Those  granted  in  ex- 
press words;  (2)  those  necessarily  implied,  or  necessarily  incident 
to  the  power  expressly  granted;  (8)  those  absolutely  essential  to 
the  declared  object  and  purpose  of  the  corporation,  not  simply 
convenient,  but  indispensable.  ...  It  is  furthermore  true 
that  any  fair,  reasonable  doubt  concerning  the  existence  ef  power 
is  resolved  by  the  courts  against  the  corporation,  and  the  power 
18  denied." 

In  the  case  of  Bly  v.  White  Deer  Mountain  Water  Co,  197 
Pa.  80,  46  Atl.  929,  the  court,  at  page  97,  says:  "  'In  the  con- 
struction of  a  charter,'  says  Chief  Justice  Black  in  Pennsylvania 
K.  Co.  V.  Canal  Comrs.  21  Pa.  22,  %  be  in  doubt  is  to  be  re- 
solved; and  every  resolution  which  springs  from  doubt  is  against 
the  corporation.  This  is  the  rule  sustained  by  all  the  courts  in 
this  country  and  in  England.  No  other  has  ever  received  the 
sanction  of  any  authority  to  which  we  owe  much  deference.  This 
«)urt  has  asserted  it  times  without  number." 

Dillon,  in  volume  1,  §  239,  at  page  452,  has  this  to  say :  "The 
«tent  of  the  powers  of  mimicipalities,  whether  express,  implied, 
or  indispensable,  is  one  of  construction.  And  here  the  funda- 
mental and  universal  rule,  which  is  as  reasonable  as  it  is  neces- 
sary, is,  that  while  the  construction  is  to  be  just,  seeking  first  of 
all  for  the  legislative  intent  in  order  to  give  it  fair  effect,  yet  any 
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ambiguity  or  fair,  reasonable,  substantial  doubt  as  to  the  extent 
of  the  power  is  to  be  determined  in  favor  of  the  state  or  general 
public,  and  against  the  state's  grantee/' 

Counsel  for  city  in  his  brief  stated  that  "the  Corporation  Com- 
mission was  created  to  act  as  a  buffer  between  public  service 
corporations  and  their  customers.  It  is  an  institution  to  which 
such  customers  may  complain  when  overcharged  or  discriminated 
against  and  which  has  the  power  to  remedy  such  wrongs.  A  mu- 
nicipal corporation  is  governed  and  its  affairs  conducted  by  legis- 
lative body  elected  by  its  inhabitants,  the  people,  which  presum- 
ably is  fair  in  all  its  dealings  with  the  public  at  large."  We  will 
concur  in  the  statement  that  the  Commission  is  an  institution  to 
which  customers  of  public  service  corporations  may  complain 
when  overcharged  or  discriminated  against.  Indeed,  we  will 
emphasize  it  by  quoting  the  language  of  the  supreme  court  of  this 
state  in  the  case  of  State  v.  Tucson  Gas,  E.  L,  &  P.  Co.  15  Ariz. 
294, 138  Pac.  781,  as  follows :  "With  a  full  knowledge  that  these 
things  had  not  been  accomplished  under  the  laws  heretofore  ex- 
isting in  this  and  other  jurisdictions,  the  people  in  their  fimda- 
mental  law  created  the  Corporation  Conunission,  and  clothed  it 
with  full  power  to  investigate,  hear,  and  determine  disputes  and 
controversies  between  public  utility  cofnpanies  and  the  general 
public.  This  was  done  primarily  for  the  interest  of  the  con- 
sumer. If  he  is  dissatisfied  with  the  rates  and  charges  exacted 
of  him  by  his  public  service  corporation,  he  may  file  his  com- 
plaint with  the  Commission  and  secure  an  investigation  and 
determination  of  the  wrong  charged.  With  trained,  capable, 
and  conscientious  commissioners^  it  is  fair  to  assume  that  he 
will  be  granted  a  speedy  heading  and  a  reasonable  adjustment  of 
his  complaint." 

Particular  weight  should  be  given  to  that  statement  of  the 
court,  "This  was  done  primarily  for  the  interest  of  the  con- 
sumer." We  do  not  believe  that  the  people  of  the  state,  in  adopt- 
ing the  Constitution,  desired  or  intended  that  a  part  of  the  popu- 
lation, and  indeed  a  very  material  part,  should  be  left  without 
the  pale  of  the  jurisdiction  of  this  Commission,  and  that  ia  the 
only  conclusion  that  could  be  reached  if  we  are  to  hold  that  a 
municipal  corporation  may  serve  water  or  other  similar  public 
service  commodities  to  patrons  outside  of  its  corporate  limits* 
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without  subjecting  itself  to  this  law.  To  whom,  pray,  would 
the  people  appeal  if  not  to  this  Commission  ?  They  are  not  voters 
nor  taxpayers  within  the  municipal  limits,  and  consequently 
would  have  no  voice  in  the  shaping  of  its  affairs;  nor  can  they 
appeal  to  the  courts  for  the  purpose  of  having  just  and  reason- 
able rates  and  rules  prescribed,  since,  as  hereinbefore  stated,  the 
supreme  court  of  this  state  has  held  that  such  power  rests  wholly 
and  solely  with  the  Corporation  Conunission,  and  we  cannot  see 
wherein  there  is  any  sacred  entity  attached  to  the  administration 
of  jaunicipal  affairs.  It  is  very  easy  to  believe  that  officials 
charged  with  the  administration  of  city  affairs,  holding  their 
positions  of  trust  and  profit  at  the  will  and  pleasure  of  the  voters 
of  such  city,  might  easily  bring  themselves  to  believe  that  every 
dollar  of  revenue  which  they  could  brmg  to  the  city  from  outside 
sources  would  increase  their  prestige  and  add  to  their  popularity 
with  the  voters  of  the  city. 

In  the  case  of  the  State  v.  Tucson  Gas,  E.  L.  &  P.  Co.  supra, 
it  is  interesting  to  note  the  language  of  the  court,  as  follows: 
"One  court  used  this  language:  'It  is  utterly  impossible  for  a 
court  to  hear  all  cases  similar  to  this,  which  requires  from  one 
to  three  months  to  hear  the  evidence,  after  the  issues  are  formed. 
If  this  court  were  to  do  nothing  else,  it  could  not  personally  hear 
all  such  cases.  .  •  •  Some  of  the  states,  like  New  York, 
Massachusetts,  and  Wisconsin,  have  state  commissions  of  com- 
petent men,  who  give  public  hearings,  and  who  do  nothing  be- 
hind doors,  nor  in  secrecy — a  commission  with  no  member  inter- 
ested as  a  taxpayer  of  the  city,  and  with  no  member  subject  to 
influence  other  than  the  ascertaining  of  the  truth  and  the  facts. 
Hates  are  thus  fixed  with  which  most  fair-minded  people  are 
ready  to  acquiesce.  It  is  strange  Ihat  we  have  no  such  legislation 
and  no  such  commission  in  Iowa.' " 

(To  obviate  possible  misinterpretations  or  misunderstandings 
of  our  comments  and  references  relative  to  the  administration 
of  city  governments,  let  us  here  state  that  they  are  intended  for 
general  application  to  all  cities  and  municipal  subdivisions,  with 
no  implication  of  reasons  for  a  specific  application  to  the  present 
city  government  of  Phcenix.) 

We  submit  that  under  the  construction  which  would  be  placed 
npon  the  Constitution  and  statutes  by  counsel  for  city,  the  con- 
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sumers  living  without  the  city  limits  and  being  served  by  a 
municipal  water  plant  are  absolutely  helpless  except  through 
appeal  to  the  courts  for  adjudication  of  excessive  rates  previously 
charged.  It  is  evident  from  the  testimony  adduced  at  the  hear- 
ing in  this  case  that  there  are  approximately  1,600  people  being 
served  outside  the  city  of  Phoenix  by  the  municipal  water  plant 
of  said  city.  Doubtless  there  are  many  other  hundreds  in  other 
sections  of  the  state,  and  we  believe  that  these  people  are  entitled 
to  enjoy  the  just  and  reasonable  provisions  of  the  Constitution 
and  of  the  statutes  of  Arizona,  in  their  dealings  with  public  iprv- 
ice  corporations.  It  is  a  well-established  fact  that  municipalities 
cannot  pass  ordinances  which  contravene  the  common  right  or 
are  repugnant  to  public  policy,  and  we  cannot  but  so  construe 
any  ordinance  which  would  take  from  any  considerable  number 
of  people,  or,  for  that  matter,  from  even  one  person,  the  right  to 
enjoy  and  participate  in  the  beneficent  privileges  afforded  to  the 
people  of  this  state  by  its  progressive  Constitution  and  laws. 
Dillon,  in  §  696  of  volimie  2,  at  page  983,  says:  "An  ordi- 
nance cannot  legally  be  made  which  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  conferred  by  a  valid  and 
competent  legislative  grant;"  and  in  §  601,  page  944:  "The 
rule  that  a  municipal  corporation  can  pass  no  ordinance  which 
conflicts  with  its  charter,  or  any  general  statute  in  force  and 
applicable  to  the  corporation,  has  been  before  stated.  Not  only 
so,  but  it  cannot,  in  virtue  of  its  incidental' power  to  pass  by- 
laws, or  under  any  general  grant  of  that  authority,  adopt  by-laws 
which  infringe  the  spirit  or  are  repugnant  to  the  policy  of  the 
state  as  declared  in  its  general  legislation.'* 

Also  on  page  467,  volume  1,  he  quotes  with  approval  from 
the  decision  of  a  Kansas  court  that  "the  rule  of  ordinary  morals 
applies  as  strongly  to  a  municipality  as  to  an  individual." 

As  hereinbefore  stated,   counsel   for  city  laid  much   stress 

upon  the  provisions  of  the  charter  adopted  by  the  city  of  Phcenix 

subsequent  to  statehood.    This  subject  has  been  discussed  at  great 

length  by  the  supreme  court  of  the  state  of  Missouri,  in  the  case 

of  State  ex  rel.  Gamer  v.  Missouri  &  K.  Teleph.  Co.  189  Mo. 

83,  88  S.  W.  41,  the  general  assembly  of  Missouri  in  1887  passed 

an  act  which  in  the  brief  is  called  "An  Enabling  Act,''  and  the 

object  of  which  was  to  provide  a  means  for  cities  to  avail  them- 
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selves   of   that   constitutional   privilege   and   form   their   own 
charters.    The  act  contained  the  following  two  sections : 

"Sec.  50.  Such  city  shall  have  exclusive  control  over  its  pub- 
lic highways,  streets,  avenues,  alleys  and  public  places,  and  shall 
have  exclusive  power,  by  ordinance,  to  vacate  or  abandon  any 
public  highway,  street,  avenue,  alley  or  public  place,  or  part 
thereof,  any  law  of  this  state  to  the  contrary  notwithstanding. 

"Sec.  51.  It  shall  be  lawful  for  any  such  city  in  such  charter 
or  by  amendment  thereof,  to  provide  for  regulating  and  control- 
ling tjbe  exercise  by  any  person  or  corporation  of  any  public 
franchise  or  privilege  in  any  of  the  streets  or  public  places  of 
such  city,  whether  such  franchises  or  privileges  have  been  granted 
by  said  city  or  by  or  under  the  state  of  Missouri,  or  any  other 
authority.'' . 

In  the  course  of  its  discussion,  the  court  says :  "But  it  is  not 
€very  power  that  may  be  essayed  to  be  conferred  on  the  city  by 
6uch  a  charter  that  is  of  the  same  force  and  effect  as  if  it  were 
conferred  by  an  act  of  the  general  assembly,  because  the  Con- 
stitution does  not  confer  on  the  city  the  right,  in  framing  its 
charter,  to  assume  all  the  powers  that  the  state  may  exercise 
within  the  city  limits,  but  only  powers  incident  to  its  munici- 

-^Jid,  on  page  100,  says:    "The  words  in  the  Constitution,  %ay 
^^^  a  charter  for  its  own  government,'  mean  may  frame  a 
CuUtter  for  the  government  of  itself  as  a  city,  including  all  that 
\a  necessary  or  incident  to  the  government  of  the  municipality, 
^iit  not  all  the  power  that  the  state  has  for  the  protection  of  the 
rights  and  regulation  of  the  duties  of  the  inhabitants  in  the  city, 
as  between  themselves.     Nor  does  the  Constitution  confer  un- 
limited power  on  the  city  to  regulate  by  its  charter  all  matters 
that  are  strictly  local;  for  there  are  many  matters  local  to  the 
city,  requiring  governmental  r^ulation,  which  are  foreign  to 
the  scope  of  municipal  government.    In  none  of  the  cases  that 
have  been  before  this  court  bringing  into  question  the  charters 
of  St.  Louis  and  Kansas  City  under  the  Constitution  of  1875, 
have  we  given  to  this  constitutional  provision  any  broader  mean- 
',  I  ing  than  above  indicated." 

And  further:     "The  regulation  of  prices  to  be  charged  by  a 

^iporation  intrusted  with  a  franchise  of  a  public  utility  charac- 
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ter  is  within  the  sovereign  power  of  the  state  that  grants  the  fran- 
chise or  that  suffers  it  to  be  exercised  within  its  borders ;  and  that 
power  may  be  with  wisdom  and  propriety  conferred  on  a  mu- 
nicipal corporation;  but  it  is  not  a  power  appertaining  to  the 
government  of  the  city,  and  does  not  follow  as  an  incident  to  a 
grant  of  power  to  frame  a  charter  for  a  city  government" 

We  wish  to  call  particular  attention  to  and  emphasize  the 
words  of  the  Missouri  supreme  court  with  reference  to  the  charter 
provisions  relative  to  matters  not  appertaining  to  city  govern- 
ment, as  follows:  "The  constitutional  grant  of  power  under 
which  the  charter  is  formed  says  that  it  must  always  be  subject 
to  the  Constitution  and  laws  of  the  state,  which  we  interpret  to 
mean  that  in  all  matters  not  appertaining  to  city  government, 
the  charter  is  subordinate  to  the  will  of  the  general  assembly." 

Mr.  Justice  Marshall,  in  a  separate  concurring  opinion,  has 
this  to  say:  "I  am  thoroughly  persuaded  that  it  never  was 
within  the  contemplation  of  the  framers  of  our  system  of  govern- 
ment, or  of  our  Constitution,  that  any  city,  whether  organized 
under  the  general  laws  of  iJiis  state  or  under  the  provisions  of 
ihe  Constitution  which  allow  cities  to  frame  their  own  charter, 
to  confer  upon  cities  anything  more  than  a  police  power,  and  a 
•jtrictly  municipal  power." 

Dillon,  volume  1,  §  63,  quotes  with  approval  from  the  above 
opinion  of  the  Missouri  supreme  court. 

The  same  opinion  was  adhered  to  by  the  supreme  court  of 
Missouri  as  far  back  as  1889.  In  the  case  of  State  ex  rel.  Kansas 
City  V.  Field,  99  Mo.  352,  12  S.  W.  802,  the  court  expressed 
itself  in  these  words:  ''The  proposition  made  for  relator,  that 
when  any  such  city  has  adopted  a  charter  it  is  out  of,  and  beyond, 
all  legislative  influence,  cannot  be  sustained." 

Paragraph  2036,  Revised  Statutes  of  Arizona  1913,  relating 
to  home  rule  cities,  was  copied  from  a  similar  law  adopted  in 
the  state  of  Oklahoma,  and  the  supreme  court  of  that  state  has 
twice  reviewed  and  passed  upon  the  powers  granted  to  cities 
thereunder  (Lackey  v.  State,  29  Okla.  255,  116  Pac.  913;  Okla- 
homa R.  Co.  V.  Powell,  33  Okla.  737,  127  Pac.  1080),  holding 
in  each  instance  that  only  such  general  laws  were  suspended  by 
the  adoption  of  the  charter  as  related  to  purely  municipal  affairs 
alone,  and  that  other  state  laws  which  did  not  relate  to  purely 
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municipal  affairs  alone  were  not  suspended  by  the  charter  even 
though  the  charter  might  be  in  conflict  with  such  laws. 

We  have  searched  the  Constitution  and  statutes  in  vain  for 
a  word,  sentence,  or  paragraph  authorizing  or  implying  authority 
for  a  home  rule  city  or  any  other  municipal  subdivision  of  the 
state  to  exercise  extraterritorial  powers  and  jurisdiction.  The 
opening  sentence  of  chapter  16,  Revised  Statutes  of  Arizona, 
Civil  Code,  relating  to  home  rule  cities,  provides:  "Any  city 
containing  now  or  hereafter  a  population  of  more  than  3,500 
inhabitants  may  frame  a  charter  for  its  own  government    .    .    ." 

Paragraph  1831,  relating  to  the  powers  of  town  councilmen, 
reads:  "The  conmaon  council  of  every  such  town  shall  have 
control  of  the  finances,  .  .  .  and  shall  likewise  have  power 
within  the  limits  of  the  town.'* 

While  T  2418,  relating  to  the  powers  and  duties  of  boards  of 
supervisors,  says :  "The  boards  of  supervisors  in  their  respective 
counties    .    .    . '' 

We  do  not  believe  that  anyone  has  ever  had  the  temerity  to 
claim  that  the  board  of  supervisors  of  one  county  might  go  beyond 
the  county  boundary  line  and  exercise  its  powers  and  jurisdiction 
in  some  other  county,  and  this  rule  must  apply  with  even  greater 
force  to  the  towns  or  cities  of  the  state  whose  powers  are  more 
circumscribed. 

Dillon,  in  volume  1,  page  201,  says:  "But  cities  as  corpora- 
tions are  emanations  of  the  supreme  lawmaking  power  of  the 
state,  and  they  are  established  for  the  more  convenient  govern- 
ment of  the  people  within  their  limits.'' 

Pond,  in  §  439,  says:  "On  the  other  hand  where  the  rate 
received  by  the  municipal  public  utility  for  its  service  is  exorbi- 
tant and  in  excess  of  its  value,  the  customer  receiving  the  service 
is  imposed  upon  by  being  forced  to  pay  in  excess  of  the  value  he 
receives.  The  control  of  these  opposing  forces  and  conflicting 
interests  and  the  right  to  fix  the  rates  in  such  cases,  as  has  been 
seen,  is  in  the  state.'' 

The  courts  have,  without  exception,  approved  of  the  practice 
BO  universally  adopted  by  the  states  of  the  Union,  whereby  public 
utility  commissions  have  been  established  for  the  purpose  of 
handling  rate  matters  affecting  public  utilities  and  patrons  there- 
of.  Pond,  in  §  606,  says :    "The  courts  have  been  among  the  first 
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^1  and  most  ardent  supporters  of  this  form  of  r^ulation,  because  it 

I  is  practicable,  inexpensive,  and  at  the  same  time  efficient  and  sum- 

^  marj.    "And,  in  the  same  section,  quotes  with  approval  the  lan- 

guage of  the  Federal  court  in  an  Iowa  case,  that  "the  present  ex- 
pensive chaos  should  be  brought  to  an  end.  It  is  known  by  all 
informed  men  that  city  councils  necessarily  adopt  rates  with  but 
little  or  no  investigation  as  to  what  rates  ougjbt  to  be  fixed.  The 
result  is  that  we  have  ordinances  fixing  rates  based  upon  but 
little  intelligent  effort  for  the  ascertainment  of  the  facts/' 

That  the  state  Commission,  and  not  the  municipality,  or  even 

the  courts,  is  the  only  proper  tribunal  before  which  matters  of 

\  this  character  can  be  equitably  and  fairly  adjudicated  is  force- 

i  fully  stated  by  the  court  in  £he  case  of  Des  Moines  Water  Co.  v. 

^  Des  Moines,  192  Fed.  193,  in  the  following  language:     '^This 

case  illustrates  the  evils  in  connection  with  the  fixing  of  rates 

by  municipalities  to  govern  public  utility  corporations.    Neither 

I  party  is  properly  chargeable  with  any  dereliction,  and 'yet  the 

1  fact  remains  that  by  the  time  this  case  is  decided  by  an  appellate 

court  at  least  four  years  will  have  elapsed  from  the  passage  of 

the  ordinance  until  the  matter  is  put  at  rest  by  the  courts.    It 

i  is  utterly  impossible  for  a  court  to  hear  all  cases  similar  to  this, 

I  which  requires  from  one  to  three  months  to  hear  the  evidence, 

after  the  issues  are  formed.     If  this  court  were  to  do  nothing 

else,  it  could  not  personally  hear  all  such  cases." 

Pond,  in  §  602,  says  that  "while  the  municipal  commission, 
bureau,  or  other  administrative  department  of  the  municipality 
is  of  great  value,  the  expense  of  maintaining  a  properly  equipped 
commission  is  prohibitive  to  all  but  the  large  municipalities,  and 
makes  necessary  state  public  utility  commissions.  .  .  •  Each 
municipality  is  necessarily  limited  to  its  own  territory,  so  that 
the  only  method  by  which  to  secure  a  uniform  regulation  would 
be  at  the  hands  of  the  state  or  through  a  state  public  utility 
commission.'' 

Dillon,  volume  3,  §  1329,  says:  "The  proper  province  of  the 
judiciary  is  to  try  an  issue  between  parties  arising  out  of  a  past 
transaction,  and,  save  in  exceptional  cases,  it  is  not  usually  con- 
ceded to  have  any  power  or  authority  to  r^ulate  future  conduct 
or  the  future  relations  of  contracting  parties.  In  the  absence 
of  jurisdiction  expressly  conferred,  authorizing  the  courts  to  fix 
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and  determine  what  is  a  reasonable  rate, — if  it  is  competent  to 
confer  such  jurisdiction, — the  only  power  which  the  court  has 
in  the  premises  is  to  enjoin  the  enforcement  of  a  rate  which  it 
determines  to  be  inadequate  and  unreasonable ;  it  cannot  proceed 
to  perform  the  legislative  function  or  administrative  duty  of 
framing  a  general  tariff  or  schedule  of  rates  for  the  public.  The 
power  to  prescribe  rules  of  conduct,  such  as  fixing  a  sc^  of  rates 
operative  upon  the  public,  is  legislative,  and  not  judicial,  in  its 
nature,  and  so  far  as  it  is  legislative  cannot  be  conferred  upon 
the  courts." 

From  a  careful  consideration  of  the  foregoing,  we  are  con- 
vinced that  the  city  of  Phoenix,  if  it  elects  to  carry  on  the  busi- 
ness of  serving  water  for  compensation  to  customers  outside  of 
its  city  limits,  must  do  so  as  a  private  corporation,  and  that  it 
cannot  claim  any  preferential  rights  or  privileges  by  virtue  of 
its  municipal  character. 

The  authorities  being  unanimous  that  towns  and  cities  cannot 
exercise  extraterritorial  powers  or  jurisdiction  except  upon  ex- 
press and  specific  authority,  it  is  clear  that  the  exception  of 
municipal  corporations,  contained  in  §  2  of  article  15  of  the 
Arizona  Constitution,  refers  only  to  matters  purely  municipal, 
and  must  be  interpreted  in  the  same  light  as  though  the  exception 
had  read,  ''Other  than  municipal  within  the  corporate  limits  of 
the  municipality." 

Having  reached  this  conclusion,  there  remains  but  one  point 
to  decide:  Has  the  city  of  Phoenix,  in  serving  water  to  cus- 
tomers without  the  city  limits,  and  thereby  becoming  subject 
to  the  same  laws  which  apply  to  other  corporations  and  in- 
dividuals, violated  the  law  in  changing  its  rates,  rules,  and  regu- 
lations without  authority  from  this  Commission? 

Subdivision  (a),  f  2339,  Revised  Statutes  of  Arizona  1913, 
Civil  Code,  reads  as  follows:  "No  public  service  corporation 
shall  raise  any  rate,  fare,  toll,  rental,  or  charge  or  so  alter  any 
classification,  contract,  practice,  rule  or  regulation  as  to  result 
in  an  increase  in  any  rate,  fare,  toll,  rental  or  charge,  under  any 
circumstances  whatsoever,  except  upon  a  showing  before  the  Com- 
mission and  a  finding  by  the  Commission  that  such  increase  is 
justified.'' 

This  provision  of  law  is  a  definite  affirmative  answer  to  the 
P.U.R.1918D. 
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above  question.  We  regret  that  the  city  did  not  elect  to  submit 
sufficient  data  to  enable  us  to  determine  whether  or  not  the  rule, 
requiring  that  consumers  outside  the  city  of  Phoenix  should  them- 
selves pay  for  the  meter  necessary  to  serve  them,  is  reasonable 
and  just.  The  question  of  the  reasonableness  of  the  rates  them- 
selves is  not  made  an  issue  in  this  complaint;  and  it  is  entirely 
possible  ^at  the  rule  with  reference  to  the  meter  may  be  just 
and  reasonable,  but  that  we  have  been  unable  to  determine  be- 
cause of  the  failure  of  the  city  to  submit  sufficient  data.  We  have 
in  a  number  of  cases  heretofore  expressed  the  opinion  that  the 
most  fair  and  equitable  manner  of  serving  water  to  the  public, 
to  the  end  that  those  who  use  excessive  amounts  should  pay  their 
just  proportion  of  the  expenses  incident  thereto,  and  not  lay  a 
burden  upon  others  using  a  less  amount,  is  by  metered  service, 
and  this  opinion  we  reiterate.  However,  without  evidence  before 
us  and  in  view  of  the  conclusions  that  we  have  reached  relative 
to  the  law  in  the  case,  there  is  nothing  that  we  can  do  except  to 
find  that  there  has  been  a  violation  of  the  law  changing  a  rule 
and  regulation  in  eflFect  without  authority  from  the  Commission ; 
and  in  so  doing  we  must  hold  that  the  city  will  be  required  to 
continue  the  rates,  rules,  and  r^ulations  in  effect  prior  to  the 
time  that  this  complaint  was  made,  imtil  such  time  as  it  shall, 
by  proper  showing  before  the  Commission,  justify  the  changes 
and  secure  authority  therefor. 

Cole,  Commissioner,  dissenting: 

I  think  the  majority  of  the  Commission  has  erred  in  its  con- 
struction of  the  law  in  this  case.  Section  2  of  article  15  of  the 
Constitution  of  Arizona  reads  as  follows:  "All  corporations 
other  than  municipal,  engaged  in  carrying  persons  or  property 
for  hire ;  or  in  furnishing  gas,  oil,  or  electricity  for  light,  fuel, 
or  power;  or  in  furnishing  water  for  irrigation,  fire  protection, 
or  other  public  purposes ;  or  in  furnishing,  for  profit,  hot  .or  cold 
air  or  steam  for  heating  or  cooling  purposes;  or  in  transmitting 
messages  or  furnishing  public  telegraph  or  telephone  service, 
and  all  corporations  other  than  municipal,  operating  as  common 
carriers,  shall  be  deemed  public  service  corporations.^^ 

It  will  be  noted  that  the  section  of  the  Constitution  above 
quoted,   specifically  exempts  municipal  corporations  from  the 
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definition  of  public  service  corporations.  Section  3  of  the  same 
article  of  the  CoEnstitution  authorizes  this  Commission  to  pre- 
scribe just  and  reasonable  classification  to  be  issued,  and  just 
and  reasonable  rates  and  chaises  to  be  made  and  collected  by 
public  service  corporations, 

Reading  the  two  sections  together,  it  is  obvious  that  the  Con- 
stitution delegates  to  this  Commission  power  to  r^ulate  the  rates 
and  charges  made  and  collected  by  public  service  corporations, 
and  specifically  exempts  municipal  corporations. 

It  is  true  that  §  6  of  the  same  article  authorizes  the  legislature 
to  enlarge  the  powers  and  extend  the  duties  of  the  Corporation 
Commission,  but  I  have  not  been  able  to  find  any  provisions  of 
the  statutes  by  which  the  lawmaking  power  has,  since  the  adop- 
tion of  the  Constitution,  enlarged  the  powers  sufilciently  to  give 
this  Commission  jurisdiction  over  municipalities.  Even  if  the 
legislature  had  attempted  to  give  such  jurisdiction,  it  would  be 
of  doubtful  constitutionality,  for  the  reason  that  the  Constitu- 
tion itself  has  made  such  specific  exemption. 

The  Corporation  Commission  has  only  such  powers  as  is 
specifically  delegated  to  it  by  the  Constitution  and  laws  of  the 
state.    It  cannot  go  beyond  such  delegated  authority. 

Commissioner  Eetts,  in  writing  the  opinion  of  this  Commis- 
sion, has  cited  many  authorities  tending  to  show  that  a  munici- 
pality is  not  authorized  by  law  to  extend  its  water  mains  and 
serve  customers  beyond  the  boundaries  of  such  municipality.  I 
do  not  understand  why  these  authorities  are  cited.  That  issue 
is  not  before  the  Conmiission.  This  question  can  only  be  decided 
by  a  court  of  competent  jurisdiction. 

If,  as  contended  by  Commissioner  Betts,  the  city  is  not  aiithor- 
ized  to  serve  the  patrons  beyond  the  city  limits,  that  fact  alone 
would  not  give  this  Commission  jurisdiction.  If,  upon  the  other 
hand,  it  has  the  legal  right  to  serve  patrons  beyond  such  bound- 
aries, it  would  nevertheless,  under  the  above  quoted  constitutional 
provisions,  be  exempt  frcmi  such  jurisdiction. 

It  is  true  that  this  Commission  has  very  broad  powers,  and, 

as  has  been  said  by  the  supreme  court  in  one  case,  possibly 

broader  powers  than  any  like  Commission  in  any  of  the  states  of 

the  ITnion,  but  these  powers  are  specifically  defined  by  statutes, 
P.U.R.1918D. 
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and  I  see  no  reason  why  the  Commission  should  read  something 
into  the  law  for  the  purpose  of  extending  those  powers. 

The  majority  of  the  Commission  seems  to  be  of  the  opinion 
that  so  long  as  the  city  of  Phoenix  is  serving  water  to  customers 
within  the  city  limits,  that  it  is  exempt  from  the  jurisdiction  of 
this  Commission ;  but  the  moment  it  extends  its  mains  and  serves 
customers  beyond  its  boundaries,  it  loses  its  municipal  owner- 
ship and  becomes  subject  to  the  jurisdiction  of  this  Commission ; 
but  no  citation  of  authority  is  contained  in  the  elaborate  opinion 
sustaining  such  position. 

I  know  of  no  provision  of  the  law  by  which  the  ownership  of 
property  is  changed  because  of  the  locality  thereof.  If  it  had 
been  the  intention  of  the  Constitution  to  have  given  to  this  Com- 
mission jurisdiction  of  municipally  owned  utilities  serving 
patrons  outside  of  city  limits,  such  provision  would  have  been 
made  ther^n. 

It  seems  to  me,  however,  that  this  case  has  been  definitely 
settled.  The  same  complainant  in  this  case  brought  suit  in  the 
superior  court  of  Maricopa  county,  and  in  its  petition  in  sub- 
stance made  the  same  allegations  that  were  contained  in  the 
petition  in  the  case  before  this  Commission,  and  praying  for  an 
alternative  writ  of  mandamus,  directed  to  the  city  of  Phoenix, 
commanding  it  to  supply  water  to  the  plaintiff  on  his  premises 
under  the  provisions  of  his  contract. 

The  court  rendered  judgment  adversely  to  the  plaintiff  in  that 
case  on  April  30,  1917.  The  question  of  jurisdiction  of  this 
Commission  in  the  premises  was  made  an  issue  in  that  case,  and 
the  court  found  as  a  matter  of  law,  among  other  things,  as 
follows : 

"It  is  urged  with  great  earnestness  that  the  whole  subject, 
not  only  as  to  rates,  but  regulations,  is  solely  within  the  juris- 
diction of  the  Corporation  Commission.  At  the  hearing  the 
court  was  of  the  impression  that,  in  the  event  this  view  was  sus- 
tained, the^case  must  be  dismissed  for  want  of  jurisdiction,  but 
further  reflection  leads  to  the  conclusion  that  if  the  ordinance 
in  question  is  invalid  for  want  of  power  in  the  city  to  adopt  it, 
the  original  contract  remains  in  force  and  its  performance  nxay 
be  compelled  by  mandamus.  Section  2  of  article  16  of  the  Con- 
stitution of  the  state  of  Arizona  provides  that  ^all  corporations, 
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Other  than  mimicipal,  engaged  in  •  •  .  furnishing  water  for 
irrigation,  fire  protection  or  other  public  purposes  .  .  .  shall 
be  deemed  public  service  corporations.'  Section  6  of  the  same 
article  provides  that  'the  lawmaking  power  may  enlarge  the 
powers  and  extend  the  duties  of  the  Corporation  Conmaission.' 
There  is  force  in  the  suggestion  of  the  city  attorney  that  these 
provisions  should  be  read  together,  and  that  the  authority  of  the 
lawmaking  power  to  enlarge  the  powers  and  extend  the  duties 
of  the  Commissiosi  does  not  include  the  power  to  vest  jurisdiction 
in  the  Corporation  Commission  over  municipal  utilities.  But  it 
is  UBneeeasary  to  pass  upon  this  question,  since  the  conclusion 
readied  is  that  the  l^skture  has  not  so  enlarged  or  extended 
the  jurisdiction  of  the  Commission  as  to  include  municipal  cor- 
porations. In  one  state  a  corporation  or  public  service  conmiis- 
sion  has  been  given  by  law  express  jurisdiction  over  municipal 
utilities,  and  when  such  jurisdiction  is  given  in  clear  terms  there 
can  be  no  question  of  the  existence  of  the  jurisdiction,  assuming 
that  it  may  be  constitutionally  granted.  But  the  very  fact  that 
it  has  been  thought  necessary  to  expressly  include  municipal 
corporations  in  such  a  grant  of  jurisdiction  strengthens  the  in- 
ference that,  by  merely  giving  jurisdiction  over  corporations  or 
public  service  corporations,  municipal  corporations  are  not  in- 
duded.  Chapter  11  of  title  9  of  the  Revised  Statutes  of  Arizona, 
known  as  the  Public  Service  Corporation  Act,  defines  at  great 
length  the  powers  and  duties  of  the  Corporation  Commission. 
By  subsection  (x)  of  f  2278  of  that  chapter  the  term  'water 
corporation'  is  defined  as  including  'every  corporation  .  .  . 
owning,  controlling,  operating,  or  managing  any  water  system 
for  compensation  within  this  state.'  It  is  argued  jeith  much 
force  and  ability  that  the  term  'corporation'  as  used  in  this  sec- 
tion, when  considered  in  connection  with  the  classification  of 
corporations  made  by  chapter  1  of  the  same  title,  is  broad  enough 
to  include  municipal  corporations.  It  is  true  that  in  conducting 
a  water  system  a  municipal  corporation  acts  in  a  proprietary 
and  not  a  sovereign  capacity,  but  in  view  of  the  other  provisions 
of  the  Public  Service  Corporation  Act  with  reference  to  the 
duties  of  corporations  coming  within  its  terms,  it  cannot  be  held 
Aat  the  term  ^corporation'  includes  a  municipal  corporation. 
Aside  from  the  difficulties  in  the  way  of  complying  with  other 
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directions  of  the  statute,  pointed  out  in  the  brief  of  the  defend- 
ant's counsel,  the  reason  for  the  creation  of  the  Corporation 
Commission  would  not  seem  to  exist  in  the  case  .of  nronieipally 
owned  public  utilities.  The  Constitution  creates  this  body,  and 
the  statute  elaborately  defines  its  powers  and  duties  for  the 
purpose  of  providing  a  means  of  securing  to  the  public  reason- 
able rates  and  proper  regulations  for  the  uae  of  the  utilities,  and 
of  securing  to  the  owner  of  the  utilities  fair  return  upon  the 
investment.  The  purpose  of  the  conatitutional  and  statutory 
provisions  is  to  secure  reasonablenesa  of  both  rates  and  regula- 
tions for  the  benefit  of  the  public,  and-  the  corporation,  in  order 
that,  on  the  one  hand,  no  more  than  fair  and  reasonable  rates 
may  be  charged  and  that  reasonable  and  convenient  service  may 
be  given,  and,  on  the  other  hand,  that  fair  and  reasonable  rates 
calculated  to  secure  a  just  return  upon  the  investment  may  be 
obtained  by  the  owner  of  the  utility.  A  reading  of  the  constitu- 
tional provisions  and  the  statute  referred  to  leads  to  the  conclusion 
that  it  was  not  the  intention  of  the  legislature  to  include  munici- 
palities within  the  corporations  subject  to  the  control  of  the  Cor- 
poration Commission.  Whether  the  legislature  has  power  to  do 
so  need  not  be  considered,  but  it  is  held  that  by  the  use  of  the 
word  'corporations'  it  was  not  the  legislative  intent  to  include 
anything  but  private  corporations  or  private  persons  operating 
utilities  of  the  kinds  specified  in  the  statute. 

"The  question  has  been  considered  in  its  application  to  mu- 
nicipalities generally^  and  without  reference  to  the  charter  of 
the  city  of  Phoenix.  There  is  much  force  in  the  contention  that 
a  city  which  has  adopted  its  own  charter  pursuant  to  the  author- 
ity grantei  by  the  Constitution  is  not  for  that  reason  subject  to 
the  control  of  the  Corporation  Commission,  but  the  view  that 
municipal  corporations  generally  do  not  come  within  the  legis- 
lation relating  to  the  powers  and  duties  of  the  Corporation  Com- 
mission renders  imneoessary  the  decision  of  that  question. 

"Judgment  will  therefore  be  rendered  in  favor  of  ihe  defend- 
ant, dismissing  the  writ." 

An  appeal  was  not  taken  from  this  judgment,  and  it  became 
final,  and  is  doubtless  binding  as  between  the  parties  herein. 

True,  this  was  not  a  court  of  last  resort,  but  it  is  the  only 
expression  from  any  court  in  the  state  of  Arizona  or  elsewhere^  \^ 
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80  far  as  I  know  of,  on  the  issues  involved  in  this  case.  If  the 
plalntiif  was  dissatisfied  with  the  findings  of  the  law  from  such 
court,  it  was  not  only  his  privilege,  but  his  duty,  to  appeal  to 
the  supreme  court,  the  only  tribunal  provided  by  law  to  review 
the  judgments  of  such  a  court.  Having  failed  to  do  so,  and  the 
judgment  having  become  final,  I  think  it  should  be  binding 
upon  the  parties  to  this  action. 

For  the  reasons  herein  stated,  I  am  of  the  opinion  that  this 
Commission  has  no  jurisdiction  whatever  in  this  case,  and  the 
same  should  have  been  dismissed. 

Note.— In  Fretz  v.  Edmond,  —  Okla.  — ,  L.R.A.1918C,  405,  168 
Pac.  800,  Nov.  20,  1917,  it  was  held  that  municipal  corporations  op- 
erating water  plants  are  not  required  to  give  absolute  equality  of 
service  or  rates,  but  are  only  required  not  to  act  arbitrarily  in  exercis- 
ing the  discretion  vested  in  them  in  such  matters,  and  not  to  maintain 
a  discrimination  between  patrons  which  is  essentiaUy  unjust. 


ARIZONA  CORlPORATIOir  COMMISSrOIT. 

BE  NOGALES  ELECTRIC  LIGHT  &  POWER  COMPANY. 
[Docket  No.  476.] 

Security  issues  —  Beplacements  —  Notes. 

1.  Notes  cannot  be  issued  by  a  pubUc  utility  company  to  secure 
funds  for  replacement  of  property. 

Security  issues  —  Relative  amount  of  stoclc  and  bonds, 

2.  It  is  doubtful  whether  the  Arizona  Commission  has  power  to 
require  a  public  utility  company  to  issue  stock  instead  of  bonds. 

Security  issues  —  Bonds  —  Security, 

3.  T^e  material  question  upon  an  application  by  a  public  utility 
company  for  authority  to  issue  bonds  to  be  secured  by  mortgage  or 
trust  deed  is  whether  the  proposed  bonds  are  adequately  secured. 

Security  issues  —  Bond  discount  —  Amortization, 

4.  Publio  utility  bonds  should  not  be  issued  at  an  excessive  dis- 
eoonty  since  bond  discount  is  ordinarily  subject  to  amortization  from 
the  earnings  of  the  company. 

[April  2,  1918.] 

Application  for  permission  to  issue  and  sell  $200,000  of  first- 
mortgage  6  per  cent  bonds,  payable  twenty  years  from  date, 
secured  by  mortgage  or  trust  deed  upon  all  of  the  property  of 
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the  petitioner ;  application  granted,  and  bonds  directed  to  be  sold 
at  not  less  than  85  cents  on  the  dollar. 

Appearances :  E.  Titcomb  for  Nogales  Electric  Light  &  Power 
Company;  Armstrong  &  Lewis  for  Arizona  Gas  &  Electric 
Company. 

By  the  Commission:  Nogales  Electric  Light  &  Power  Com- 
pany, petitioner  herein,  prays  for  an  orfer  authorizing  it  to 
issue  $200,000  of  first-mortgage  bonds,  payable  twenty  years 
from  date,  bearing  interest  at  the  rate  of  6  "per  cent  per  annum, 
and  secured  by  mortgage  or  trust  deed  upon  all  the  property  of 
petitioner,  and  asks  authority  to  sell  said  bonds  for  not  less  than 
80  cents  on  the  dollar  of  the  par  value  thereof;  the  proceeds  of 
said  bonds  to  be  applied  for  payment  of  certain  notes  and  obliga- 
tions alleged  to  have  been  incurred  by  petitioner  in  erecting  its 
new  plant  and  equipment  and  to  pay  for  said  additional  plant 
alleged  to  have  been  erected  under  contract  with  Roy  &  Titcomb, 
Incorporated. 

This  cause  came  on  regularly  for  hearing,  December  10,  1917. 
It  appears  from  the  record  in  this  case  that  petitioner  was  or- 
ganized as  a  corporation  under  the  laws  of  the  territory  of  Ari- 
zona, under  the  name  of  the  Nogales  Electric  Light,  Ice,  &  Water 
Company,  on  or  about  the  18th  day  of  April,  1892;  that  its 
capital  stock  was  $100,000,  divided  into  1,000  shares  of  the  par 
value  of  $100  each;  that  since  1892,  petitioner  has  furnished 
consumers  of  Nogales,  Arizona,  and  Nogales,  Sonora,  with  elec- 
tric current;  and  that  later  it  engaged  in  the  ice  business.  It 
appears  that  the  company  had  no  franchise  in  Nogales,  Arizona, 
until  March  26, 1915,  upon  which  date  the  franchise  was  granted, 
and  that  petitioner  made  application  to  the  Corporation  Com- 
mission and  received  authority  to  operate  under  the  terms  of  the 
franchise  so  granted. 

In  docket  No.  198,  8  Ann.  Kep.  Ariz.  C.  C.  228,  Arizona  Gas 
&  Electric  Company,  successor  to  International  Gas  Company, 
made  application  to  the  Commission  for  permission  to  engage 
in  the  business  of  supplying  electricity  to  consumers  of  Nogales 
and  vicinity  in  competition  with  petitioner  herein.  Upon  the 
record  made  in  the  application  of  the  Arizona  Gas  &  Electric 
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Company,  said  application  was  granted  under  date  of  September 
12,  1914,  under  docket  No.  198,  and  since  that  date  the  two  com- 
panies have  operated  in  the  same  field  as  electric  corporations. 

Following  the  granting  of  the  application  of  Arizona  Gas  & 
Electric  Company  for  permission  to  engage  in  the  electric  busi- 
ness in  Nogales,  it  became  necessary  for  the  ]Jf ogales  Electric 
Light  &  Power  Company  to  reconstruct  its  plant  and  install 
modem  machinery  of  suflGkjient  capacity  to  enable  petitioner  to 
compete  with  the  company  about  to  enter  Nogales.  Petitioner 
alleges  that  the  reconstruction  of  its  plant  and  the  acquisition  of 
property  necessary  occasioned  the  following  expenditures : 

Lot  in  Nogales  and  building  thereon  for  new  plant $  10»970.00 

1  250  h.  p.  2  oyck  Snow  crude  oil  engine  installed 13,550.00 

1  Do 14,200.00 

1  Do.  4  cycle   24,0SO.00 

1  150  kw.  Ge.  2|300V.  generator,  gwitchboard,  exciter,  regulator  3,825.00 

1  Do.  without  regulator   3,114.00 

1  Do 3,641.00 

Rebuilding  and  changing  lines  from  D.  C.  to  A.  C.  current 

and  extensions  on  same.    Labor  and  material  used 17,748.05 

Alternating  current  meters  bought  to  August  31,  1917  ....  5,828.15 

Transformers  bought  to  August  31,  1917  8,888.50 

Ice  Plant: 

1  Ammonia  compressor,  accessories,  traveling  crane,  etc  ....  2,090.70 
1  Air  a^tating  machine,  cold  water  reservoir,  and  ammonia 

suction  and  liquid  connections  3,600.80 

1  Ice  tank  and  ng-zag  coils 2,327.70 

180  Ice  cans  Z00#  capacity  each 920.00 

5  Assorted  motors 1,328.37 

Sundry  improvements 915.88 

Total  disbursements   « $111,928.15 

It  is  alleged  further  that  there  now  remains  due  and  unpaid  the  sum  of 
1109,718.53,  as  evidoiced  by  the  following  promissory  notes: 
Note  issued  July  20,  1917,  due  July  20,  1918,  drawing  7%  in- 
terest per  annum  indorsed  by  £.  Titcomb  and  L.  W.  Mix $  10,000.00 

First  National  Bank  of  Nogales,  Arizona : 

Note  issued  May  31,  1917,  due  Dec.  1,^917  4,250.00 

Note  issued  June  2S,  1917,  due  Oct.  29,  1917   4,000.00 

Note  issued  July  19,  1917,  due  Jan.  19,  1918  4,750.00 

Above  notes  draw  8%  interest  per  annum  and  are  indorsed  by 

£.  Titcomb  aad  L.  W.  Mix. 
Roy  &  Titcomb  Inc.  Nogales,  Arizona: 

Note  issued  August  1, 1917,  due  on  demand  and  drawing  S%  in- 
terest pw  annum    76,604.61 

Due  on  open  account,  8%  per  annum  after  one  month 4,535.24 

S.  W.  General  £lectric  Co.  £1  Paso,  Texas: 

Note  issued  April  17,  1917,  due  Oct.  17,  1917,  6%  interest 49.17 

Note  issued  April  23,  1917,  due  Oct  23,  1917,  6%  interest  ....  490.16 

Note  issued  April  17,  1917,  due  Jan.  17,  1918,  6%  interest  ....  49.17 

Note  issu/ed  April  23,  1917,  due  Jan.  23,  1918,  6%  interest  ....         490.18 
£.  Titcomb,  Kogales,  Arizona: 
Note  issued  June  29, 1915,  due  on  demand,  S%  interest  ....,•..         4,5OO.0o 

$109,718.53 
P.UJ1.1918D. 
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It  was  established  further  in  the  course  of  the  proceedings 
had  in  this  cause  that  petitioner  has  found  it  necessary  to  install 
additional  engines  and  generators,  which,  it  is  stated,  are  ordered 
under  contract  with  Eoy  &  Titcomb,  Incorporated,  of  Itsogales, 
at  a  cost  of  $40,000,  which,  with  an  amount  not  to  exceed  $10,- 
000,  necessary  in  making  additions  and  extensions  to  its  pole- 
line  equipment,  makes  a  total  of  $160,000,  which  petitioner  pro- 
poses to  obtain  through  the  sale  of  the  bonds. 

Filed  December  10,  1917,  a&  part  of  the  record  in  this  case, 
is  a  protest  by  the  Arizona  Gas  &  Electric  Company  against  the 
granting  of  the  application  herein.  Protestant  states  that  it  is 
a  public  service  corporation  engaged  in  supplying  electric  light 
and  electric  power,  also  ice  and  gas,  to  the  people  of  the  town  of 
Nogales  and  to  the  people  of  the  town  of  Nogales,  Sonora,  and 
vicinity,  and  that  it  is  the  successor  of  the  International  Gas 
Company.  It  protests  against  the  issuance  of  an  order  authoriz- 
ing the  bonds  of  the  Nogales  Electric  Light  &  Power  Company, 
basing  the  protest,  in  effect,  upon  the  following  representations : 

(1)  That  petitioner  on  or  about  the  28th  day  of  March,  1917, 
amended  its  articles  of  incorporation  increasing  its  capitalization 
from  $100,000  to  $200,000,  of  which  only  $100,000  par  value 
of  the  capital  stock  has  been  issued,  and  there  is  still  remaining 
available  $100,000 ; 

(2)  That  Mr.  E.  Titcomb  is  vice  president  and  principal 
stockholder  of  petitioner  and  oue  of  the  indorsers  of  all  of  the 
notes  issued  to  the  First  National  Bank  of  Nogales,  and  is  a 
member  of  Roy  &  Titcomb,  Incoi^porated,  of  Nogales,  holder  of 
the  note  of  $76,604.61,  and  is  a  member  of  the  firm  of  Roy  & 
Titcomb,  Incorporated,  with  wliom  petitioner  has  the  $40,000 
contract  to  supply  equipment,  as  set  out  on  page  5  of  the  pe- 
tition. Protestant  fails  to  specify  what  inferences  we  are  to 
draw  from  Mr.  Titcomb's  official  connection  with  the  various 
concerns  interested  in  its  notes ; 

(3)  Protestant  alleges  that  the  indebtedness  evidenced  by 
notes  in  amount  of  $109,718.53  was  not  incurred  for  the  purchase 
of  additional  land,  new  plant  equipment,  etc.,  as  alleged  in  the 
petition  herein,  but  protestant  represents  that  said  notes  were 
issued  for  the  purpose  of  paying  the  purchase  price  of  machinery 
and  equipment  theretofore  purchased  to  replace  obsolete  and 
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worn-out  apparatus  and  equipment,  and  for  the  construction  and 
erection  of  new  buildings  necessitated  by  removal  of  petitioner's 
plant  on  leased  ground  upon  which  the  original  plant  was  con- 
structed, and  that  the  engine  and  generator  now  under  order  and 
contracted  for,  in  the  sum  of  $40,000,  does  not  increase  the 
present  rate  of  capacity  of  petitioner's  plant,  but  is  to  replace 
other  equipment  that  has  been  found  to  be  inoperative  and  use- 
less for  the  purposes  for  which  they  were  installed, — said  other 
equipment,  according  to  petitioner's  figures,  costing  $34,105 ; 

(4)  Protestant  contends  that  the  issue  of  the  notes  herein- 
before described  not  having  been  authorized  by  the  Commission 
in  accordance  with  %^  2327  and  2328,  Revised  Statutes  of  Ari- 
zona, 1913,  are  void.  Further  that  the  statutes  provide  that  in 
QO  instance  shall  the  Commission  issue  authorization  for  the 
issue  of  notes  and  bonds  covering  expenditures  for  replacements ; 

(5)  Protestant  represents  that,  aside  from  the  validity  of  the 
notes,  petitioner  is  in  poor  grace  before  the  Commission  with 
$100,000  of  the  authorized  capital  stock  of  the  petitioner  still 
remaining  unsold  and  unissued,  when  petitioner  asks  the  Com- 
mission to  authorize  a  $200,000  bond  issue  at  a  discount  of  20 
per  cent,  thereby  requiring  the  consuming  public  to  pay  interest 
on  the  full  $200,000,  while  only  $160,000  was  actually  received, 
iind  to  lose  20  per  cent  of  the  $200,000  over  the  period  of  the 
bonds ; 

(6)  Thereupon,  protestant  submits  an  analysis  of  the  gross 
earnings,  operating  expenses  and  net  returns  covering  petitioner's 
operations  during  the  years  1916  and  1917,  the  result  of  which 
it  is  alleged  shows  that  during  the  two  years  there  was  in  reality 
a  deficit  from  operation  and  no  net  earnings  from  which  interest 
on  bopds  could  be  paid,  and  that  therefore  the  issue  prayed  for 
should  not  be  authorized. 

Following  the  foregoing  analysis,  protestant  states,  in  effect, 

that  the  district  served  does  not  seem  sufficient  in  extent  or  likely 

to  be  sufiicient  in  the  immediate  future  to  properly  support  both 

utilities,  and  that  the  matter  of  approval  of  security  issues  should 

be  carefully  limited  by  the  Commission  to  the  end  that,  if  a 

consolidation  of  the  two  properties  should  at  any  time  appear 

possible  of  consummation,  no  obstacle  would  arise  to  prevent  such 
P.U.R.1918D.  25 
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consolidation  through  the  issuance  of  bonds,  notes,  or  stock  not 
fully  warranted  by  tangible  assets. 

Our  records  show  that  considerable  rivalry  has  existed  between 
the  Nogales  Electric  Light  &  Power  Company  and  the  Arizona 
Gas  &  Electric  Company  since  the  date  when  the  latter  company 
proposed  to  engage  in  the  electric  business  in  Nogales.  As  we 
view  it,  the  matter  of  issuing  bonds  by  the  Nogales  Electric 
Light  &  Power  Company  concerns  principally  the  Nogales  Elec- 
tric Light  &  Power  Company,  the  investors,  and,  to  some  extent, 
consumers  of  said  company.  We  have  given  careful  considera- 
tion, however,  to  the  protest  entered  by  the  Arizona  Gas  &  Elec- 
tric Company,  and  have  weighed  carefully  the  reasons  which 
protestant  advances  as  being  sufficient  to  cause  us  to  deny  petiticm 
herein. 

Section  2328-(b),  Eevised  Statutes  of  Arizona,  1913,  states 
in  part:  "A  public  service  corporation  may  issue  stocks  and 
stock  certificates,  and  bonds,  notes  and  other  evidences  of  in- 
debtedness payable  at  periods  of  more  than  twelve  months  after 
the  date  thereof,  for  the  following  purposes  and  no  other,  namely, 
for  the  acquisition  of  property,  or  for  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  or  for  the 
improvement  or  maintenance  of  its  service,  or  for  the  discharge 
or  lawful  refunding  of  its  obligations  or  for  the  reimbursement 
of  moneys  actually  expended  from  income  or  from  any  other 
moneys  in  the  treasury  of  the  public  service  corporation  not 
secured  by  or  obtained  from  the  issue  of  stocks  or  stock  certifi- 
cates, or  bonds,  notes  or  other  evidence  of  indebtedness  of  such 
public  service  corporation,  within  five  years  next  prior  to  the 
filing  of  an  application  with  the  Commission  for  the  required 
authorization,  for  any  of  the  aforesaid  purposes  except  main- 
tenance of  service  and  replacements,  in  cases  where  the  aj^licant 
shall  have  kept  its  accounts  and  vouchers  for  such  expenditures 
in  such  manner  as  to  enable  the  Commission  to  ascertain  the 
amount  of  moneys  so  expended  and  the  purposes  for  which  such 
expenditure  was  made;  provided,  that  such  public  service  cor- 
poration, in  addition  to  the  other  requirements  of  law,  shall  first 
liave  secured  from  the  Commission  an  order  authorizing  such  issue 
and  stating  the  amount  thereof  and  the  purpose  or  purposes  to 
which  the  issue  or  proceeds  thereof  are  to  be  applied,  and  that^ 
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in  the  opinion  of  the  Commission,  the  money,  property  or  labor 
to  be  procured  or  paid  for  by  such  issue  is  reasonably  required 
for  the  purpose  or  purposes  specified  in  the  order,  and  that, 
except  as  otherwise  permitted  in  the  order  in  the  case  of  bonds, 
notes  or  other  evidences  of  indebtedness,  such  purpose  or  purposes 
are  not,  in  whole  or  in  part,  reasonably  chargeable  to  operative 
expenses  or  to  income.'^ 

[1,  2]  In  view  of  the  fact  that  the  same,  in  defining  the  juris- 
diction of  the  Corporation  Commission  over  public  service  cor- 
porations with  respect  to  issuance  of  stock,  bonds,  notes,  or  other 
evidences  of  indebtedness,  sewns  to  give  the  Commission  authority 
to  prescribe  such  reasonable  rules  with  respect  thereto  as  it  may 
deem  proper;  and  since  we  have  prescribed  no  general  rules 
covering  the  issuance  of  notes  payable  for  periods  of  less  than 
one  year,  we  assume,  without  deciding  at  this  time,  that  the  notes 
issued  by  petitioner  in  payment  for  property  were  not  invalid, 
Protestant's  contention  that  notes  may  not  be  issued  to  secure 
funds  for  replacement  of  property  is  correct,  but  the  evidence 
adduced  in  the  proceedings  herein  fails  to  establish  that  the  equip- 
ment purchased  from  the  funds  evidenced  by  the  notes  was  not 
new  plant  rather  than  plant  replaced.  We  agree  with  protestant 
that  further  issuance  and  sale  of  capital  stock  for  the  purpose  of 
securing  funds  to  refund  the  notes  and  to  pay  for  additional  con- 
struction would  in  some  respects  have  been  preferable  to  the  issu- 
ance of  bonds  proposed  herein.  We  have  no  means  of  knowing, 
however,  to  what  extent  the  capital  stock  would  have  to  be  dis- 
counted, and  lacking  evidence  to  the  contrary,  we  must  assume 
that  petitioner  decided  upon  the  proposed  plan  of  financing  after 
a  careful  consideration  of  all  possible  plans.  In  any  event,  we 
doubt  our  authority  to  require  the  company  to  issue  stock  instead 
of  bonds. 

[3,  4]  As  to  the  oAer  matters  set  forth  in  the  protest,  we  are 
of  the  opinion  that  they  are  beside  the  question,  and  that  the  one 
material  question  at  issue  is  whether  the  bonds  which  petitioner 
proposes  to  issue  are  adequately  secured.  We  have  had  occasion 
to  follow  the  history  of  petitioner's  plant,  and  our  records  con- 
tain the  details  of  the  various  transactions  involved.  It  is  estab- 
lished that  the  amounts  set  forth  as  having  been  expended  in  the 
plant  are  correct,  and  that  the  contract  for  additional  equipment 
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has  actually  been  made  at  the  price  set  forth.  It  is  obvious  that 
some  permanent  security  must  be  issued  to  retire  the  short-time 
notes.  We  see  no  objection  to  the  issuance  of  bonds,  the  one 
question  which  remains  being  the  determination  of  the  proper  dis- 
count. The  evidence  before  us  tending  to  establish  the  fact  that 
bonds  in  this  company  would  not  yield  in  excess  of  80  cents  on 
the  dollar  of  the  par  value  of  the  bonds  is  not  sufficient  to  be  con- 
A  incing.  The  effect  of  an  excessive  discount  is  to  work  a  hard- 
ship upon  the  consumers  of  the  company,  since  bond  discount  is 
ordinarily  subject  to  amortization  from  the  earnings  of  the  com- 
pany. Should  it  develop,  however,  that  petitioner  has  not  dis- 
posed of  the  bonds  at  the  maximum  price  obtainable,  we  have  the 
authority  to  make  rate  adjustment  on  the  basis  of  a  reasonable 
bond  discount. 

ORDER. 

This  case,  being  at  issue  and  having  been  duly  heard  and  sub- 
mitted, and  investigation  of  the  matters  and  things  involved  hav- 
ing been  had,  and  the  Commission  having,  on  the  date  hereof, 
made  and  filed  a  report  containing  its  findings  of  fact  and  con- 
clusions, which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

It  is  ordered  that  petition  herein  of  the  Nogales  Electric  Light 
&  Power  Company  for  permission  to  issue  and  sell  $200,000  of 
first-mortgage  bonds,  payable  twenty  years  from  date,  bearing 
interest  at  the  rate  of  6  per  cent  per  annum  and  secured  by  mort- 
gage or  trust  deed  upon  all  of  the  property  of  petitioner,  be  and 
the  same  is  hereby  granted. 

It  is  further  ordered  that  the  bonds  authorized  to  be  sold  in 
the  foregoing  paragraph  shall  be  sold  at  not  less  than  85  cents  on 
the  dollar  of  the  par  value  thereof,  and  petitioner  shall  report 
promptly  to  the  Commission  the  par  value  of  the  bonds  sold,  the 
amount  received  therefor,  and  the  disposition  of  the  net  proceeds. 

By  order  of  the  Arizona  Corporation  Commission. 

Note. — Security  issues. 

In  Ke  Southwestern  Wharf  Co.  Decision  No.  5271,  Application 
No.  3635,  April  2,  1918,  in  authorizing  an  issue  of  stock  by  a  public 
utility  operating  a  wharf  and  warehouse,  the  California  Commission 
P.U.R.1918D. 
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said  it  would  consider  only  the  present  earnings  of  the  ntlKty,  and 
not  the  probable  revenue  which  would  be  earned  after  the  war. 

In  Re  Coon  Bros.  Teleph.  Co.  (111.)  Nos.  7411,  7412,  March  6, 
1918,  an  application  of  the  Saybrook  Telephone  Company  for  au- 
thority to  issue  capital  stock  in  the  amount  of  $600,  and  promissory 
7  per  cent  notes  in  the  sum  of  $10,660  was  denied,  but  the  company 
was  authorized  to  issue  its  capital  stock  in  the  sum  of  $5,000,  and  it» 
promissory  notes  in  the  amount  of  $6,000,  for  the  purpose  of  pur- 
chasing the  telephone  property  of  the  Coon  Brothers  Telephone  Com- 
pany in  the  village  of  Saybrook;  it  appearing  that  a  schedule  of 
rates  had  been  authorized  by  the  Commission  calculated  to  produce 
a  return  of  only  6.4  per  cent  on  a  valuation  of  $10,000.  "The  evi- 
dence does  not  show,"  said  Chairman  Dempcy,  "and  we  are  unable 
to  understand  how  the  purchasing  company  can  hope  to  succeed  in 
meeting  the  interest  at  the  rate  of  7  per  cent  per  annum  on  promis- 
sory notes  of  the  aggregate  amount  of  $10,660,  when  its  revenue 
available  for  such  purpose  on  the  basis  of  the  rates  approved  by  the 
Commission  last  September  is  only  sufScient  to  pay  a  return  of  6.4 
per  cent  on  the  sum  of  $10,000." 

In  a  proceeding  looking  to  the  consolidation  and  reorganization  of 
several  electrical  companies,  the  consolidated  company  will  not  be 
permitted  to  issue  its  capital  stock,  share  for  share,  in  exchange  for 
that  outstanding  in  the  other  companies,  where  by  such  arrangement 
the  capitalization  would  greatly  exceed  the  value  of  the  property,  and 
no  reason  is  shown  for  permitting  the  stock  to  be  issued  at  less  than 
par.    Ke  Franklin  Power  Co.  (Me.)  U-216,  Dec.  2,  1917. 

In  Re  San  Joaquin  Light  &  P.  Co.  (Cal.)  Decision  No.  5215,  Ap- 
plication No.  3557,  March  18,  1918,  it  was  deemed  inadvisable  to 
authorize  the  expenditure  of  a  portion  of  the  proceeds  of  bond  sales 
to  cover  the  expense  of  making  preliminary  surveys  and  collecting 
data  as  to  the  advisability  of  constructing  new  generating  plants,  and 
it  was  held  that  such  expenditures  should  be  carried  in  a  suspense 
account  until  it  was  definitely  determined  whether  to  proceed  with 
the  work. 


BHCHIGAN  RAIIiROAD  COMMISSION. 

CONSUMERS  ICE  COMPANY 


V. 


PERE  MARQUETTE  RAILROAD  COMPANY. 

[IX.1013.] 

Meparatton  —  Limitation  of  aciiona. 

A  claim  for  reparation  for  the  collection  of  an  alleged  excessive 
P.UJL1918D. 
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freight  rate  filed  with  the  Commisaioa  more  than  six  montha  from  the 
time  the  shipments  were  delivered  at  destination  is  barred  by  §  10  (G) 
of  Act  300,  of  the  Public  Acts  of  Michigan  of  1909. 

[April  2,  1918.] 

Complaint  demanding  refund  of  alleged  excessive  freight 
charges;  dismissed. 

Appearances:  E.  L.  Ewing,  for  petitioner;  J.  C.  Bills,  At- 
torney, B.  P.  Paterson,  A.G.F.A.,  Pere  Marquette  Railroad  Com- 
pany, for  respondent. 

Glasgow,  Chairman:  In  1912,  respondent  filed  certain  tar- 
iffs advancing  the  rate,  carload,  on  ice  from  different  points  into 
Grand  Rapids. 

Petitioner  filed  complaint.  Hearing  was  had  thereon  and  an 
order  issued  reducing  the  rate. 

Respondent,  being  dissatisfied  with  the  order,  petitioned  the 
Commission  for  rehearing,  which  was  granted,  and  upon  condi- 
tion that  certain  equipment  be  set  aside  by  respondent,  for  the 
exclusive  use  of  petitioner,  the  previous  order  was  amended  by 
advancing  the  rate  from  Ramona  to  Grand  Rapids,  6  cents  per 
ton. 

It  appears  from  the  complaint  filed  March  6,  1916,  and  record 
of  hearing,  that  for  the  reasons  therein  set  forth  petitioner  be- 
lieves itself  entitled  to  a  refund  of  an  amount  stated,  and  prays 
the  Commission  for  such  an  order.  Therefore,  these  proceedings 
involve  the  question  of  the  Commission's  authority  to  require  re- 
spondent to  refund  petitioner  the  sum  of  $1,488.50,  representing 
the  collection  of  an  alleged  excessive  and  unreasonable  rate,  to 
the  extent  of  5  cents  per  ton,  on  shipments  of  ice  made  from 
Ramona  to  Grand  Rapids,  Michigan,  previous  to  September  16, 
1916,  and  claim  for  which  was  filed  with  respondent  company, 
and  copy  with  the  Commission,  December  11,  1914;  and  the  com- 
plaint and  record  of  hearing  both  disclose  that  claim  was  not  filed 
for  approximately  fifteen  months  after  shipments  had  been  de- 
livered. 

Section  10  (G)  of  Act  300  of  the  Public  Acts  of  1909,  amend- 
ed, which  confers  upon  the  Commission  whatever  authority  it 
may  have  to  act  in  the  premises,  limits  the  time  in  which  it  may 
authorize  a  refund,  involving  the  collection  of  an  alleged  exces- 
P.U.R.1918D. 


Digitized  by 


Google 


CONSUMERS  ICE  CO.  v.  PERE  MARQUETTE  R.  CO.     391 

sive  or  unreasonable  rate,  to  six  months  from  the  time  the  ship- 
ments were  delivered  at  destination ;  and  the  complaint  and  pray- 
er of  petitioner  for  the  exercise  of  such  'authority  in  the  instant 
case  having  been  presented  March  6,  1916,  or  approximately  two 
and  one-half  years  after  the  delivery  of  the  shipments  in  ques- 
tion, it  is  obvious  that  said  prayer  of  petitioner  must  be  denied 
for  lack  of  jurisdiction,  and  it  will  be  so  ordered. 

Note. — ^Reparation  of  overcharges. 

The  Indiana  Commission  has  no  jurisdiction  to  award  reparation 
where  the  charges  are  based  on  a  joint  through  interstate  rate. 
Murphy  v.  Illinois  C.  E.  Co.  No.  3033,  Dec.  21,  1917. 

Section  5554  (a)  of  the  Indiana  Statutes  gives  the  Public  Service 
Commission  power  to  award  reparation  to  a  party  complainant  who 
has  been  damaged  by  violation  of  the  Indiana  Laws  by  railroads, 
common  carriers  of  passengers,  and  property  in  Indiana  intrastate 
traflfic.     Stimson  v.  Southern  K.  Co.  No.  1915,  Dec.  21,  1917. 

A  terminal  company  cannot  charge  a  shipper  more  than  the  amount 
specified  in  the  contract  with  the  initial  carrier,  although  there  was 
another  rate  applicable  under  which  the  terminal  company  would  be 
entitled  to  a  higher  amount  and  the  shipment  was,  as  a  matter  of 
iact,  made  under  the  latter  rate.  Oden-EUiott  Lumber  Co.  v.  Louis- 
ville &  N.  E.  Co.  (1918)  —  Ala.  App.  — ,  77  So.  240. 

Under  §  91  of  the  Washington  Public  Service  Commission  Law,  an 
order  of  the  Public  Service  Commission  determining  the  amount  of 
an  overcharge  is  the  basis  of  an  action  to  recover  for  the  same. 
Belcher  v.  Tacoma  Eastern  R.  Co.  —  Wash.  — ,  168  Pac.  782,  Nov. 
14, 1917. 

In  Belcher  v.  Tacoma  Eastern  K.  Co.  supra,  it  was  held  that  the 
defense  of  the  Statute  of  Limitations  to  a  claim  for  reparation  on  the 
ground  ojE  discriminatory  freight  charges  was  waived  by  the  granting 
of  a  petition  of  the  company  for  the  abolition  of  the  discriminatory 
charge,  and  for  the  absorbing  of  switching  charges  upon  condition 
that  it  remove  any  suggestion  of  discriminatory  charges  and  refund 
all  overcharges. 

In  Fletcher  Paper  Co.  v.  Detroit  &  M.  R.  Co.  (1917)  —  Mich. 
— ,  164  N.  W.  528,  it  was  held  that  a  railroad  is  liable  in  an  action 
for  reparation  to  a  shipper,  where  it  continued  to  exact  a  higher  rate 
after  a  lower  rate  had  been  established  by  the  Commission,  notwith- 
standing it  had  secured  an  injunction  restraining  the  Commission 
from  putting  its  rate  into  operation. 

Questions  of  fact  relating  to  the  reshipment  of  manufactured 
products  and  to  the  legality  of  a  provision  in  a  railroad  tariff  with 
reference  to  refunds  are  not  within  the  jurisdiction  of  the  Michigan 
P.UJtl918D. 
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Commission.  Fletcher  Paper  Co.  v.  Detroit  &  M.  K.  Co.  D-1187, 
March  16, 1918. 

In  Barr  v.  Jacksonville  H.  &  Light  Co.  No.  7758,  April  2,  1918, 
the  Illinois  Commission,  in  denying  a  claim  for  reparation  because 
of  failure  of  evidence,  said :  **This  Commission,  in  harmony  with  the 
rule  of  Public  Utility  Commissions  of  other  states,  has  held  in  favor 
of  meters  as  against  all  other  comparative  tests  as  a  basis  of  settle- 
ment of  disputed  claims.  The  meter  is  put  in  for  the  express  pur- 
pose of  measuring  the  amount  of  electricity  used  by  the  patron.  To 
set  aside  this  determining  agency  for  inferential  reasons  or  personal 
opinions  would  open  the  way  to  endless  controversy,  and  question  the 
accepted  means  provided  for  measuring  the  services  rendered  by  a 
utihty.^' 

In  Keynolds  v.  Merchants  Heat  &  Light  Co.  (Ind.)  No.  916,  Jan. 
19,  1918,  the  respondent  was  required  to  refund  as  service-heating 
overcharges  the  difference  between  the  amount  the  consumer  would 
have  had  to  pay  on  the  basis  of  the  radiation  actually  installed  and 
what  was  collected  on  the  basis  of  requircvl  radiation,  since  a  pro- 
posed rule  abolishing  the  former  and  providing  for  the  latter  method 
of  computation,  though  filed  with  the  Commission,  had  never  been 
approved  by  it. 

In  Public  Service  Commission  ex  rel.  Belcher  v.  Tacoma  Eastern 
R.Co.  No.  4549,  March  28,  1918,  the  Washington  Commission, 
speaking  of  a  former  order  requiring  a  refund  of  exce88.f reight  charg- 
es on  logs  transported  more  than  two  years  prior  to  the  application 
for  reparation,  said :  "It  undoubtedly  would  have  been  far  wiser  on 
the  part  of  the  Commission  to  have  ignored  that  application  and 
to  have  declared,  in  refusing  to  do  so,  that  the  two-year  provision 
within  which  claims  for  reparation  are  to  be  filed  is  one  concerning 
the  jurisdiction  of  the  Commission,  and  not,  in  any  sense,  a  statute 
of  limitations." 


MISSOURI  PUBLIC  SERVICE:  COMMISSION. 

EE  UNITED  RAILWAYS  COMPANY. 

{Case  No.  1467.] 

Constitutional  law —  Effect  of  franchise  on  power  of  Commission  to 
regulate  rates, 

1.  The  Missouri  Commission  has  power  to  change  or  increase  rates 
of  fare  prescribed  in  a  franchise,  or  to  permit  a  charge  for  transfers, 
notwithstanding  a  provision  in  the  Constitution  forbidding  the  legisla- 
ture from  granting  the  right  to  operate  a  street  railroad  within  cities 
without  the  consent  of  the  local  authorities,  and  notwithstanding  the 
P.U.R.1918D. 
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proTUions  of  the  Federal  and  state  Constitutions  forbidding  an  impair- 
ment of  the  obligation  of  a  contract. 
Return  —  Street  railways  —  Percentage, 

2.  A  street  railway  company  was  held  entitled  to  a  return  of  6  per 
cent  on  its  investment  in  a  proceeding  to  determine  the  reasonableness 
of  its  rates. 

Depreciation  —  Allowance  for  reserve, 

3.  An  allowance  of  10  per  cent  of  the  gross  revenue  of  a  street  rail- 
way company  for  its  depreciation  reserve  was  held  reasonable. 

Return  ^  Heserve  for  injuries,  damages,  and  insurance, 

4.  A  reserve  of  6  per  cent  of  the  gross  revenue  of  a  street  railway 
company  for  injuries  and  damages,  and  of  2  of  1  per  cent  of  gross 
revenue  for  insurance,  was  held  reasonable. 

Bates  —  Street  railway  —  Transfers, 

5.  A  transfer  charge  by  street  railways  is  undesirable  and  works 
a  hardship  upon  a  considerable  portion  of  the  traveling  public. 

Bates  ^^  Street  railway -^  Increase  from  6  to  6  cent  fare, 

6.  A  street  railway  company  whose  rates  were  found  to  be  insuf- 
ficient was  temporarily  authorized  to  increase  its  fare  from  5  to  6  cents 
for  adults,  retaining  the  existing  fare  of  2^  cents  for  children,  but  was 
required  to  issue  coupon  books  for  the  convenience  of  the  public  without 
a  reduction  of  rates,  so  as  to  avoid  delay  and  inconvenience  arising  from 
the  making  of  change. 

Return '■- Reserve  for  extension, 

7.  The  Missouri  Commission  recommended,  upon  the  granting  of  a 
temporary  increase  in  street  railway  fares  from  5  to  6  cents,  that  the 
company  set  aside  any  excess  earnings  above  the  net  retium  of  6  per 
cent  allowed  for  interest  and  dividends,  in  a  fund  to  be  used  as  a  re- 
serve or  to  be  expended  for  extensions,  improvements,  and  betterments 
with  the  consent  of  the  Commission,  without  capitalizing  the  same  as 
against  the  city,  and  with  due  regard  to  the  principle  that  such  excess 
earnings  shall  primarily  accrue  to  the  benefit  of  the  general  public,  with 
a  view  of  making  it  unnecessary  to  change  the  rates  as  often  as  might 
otherwise  be  deemed  advisable. 

(Bean,  Commissioner,  and  Blaib,  Conunissloner,  dissent.) 

[May  11,  1918.] 

AppiiiOATioN  for  increase  in  street  railway  rates  in  St  Louis ; 
temporary  increase  from  5  to  6  cents  granted.  The  investment 
of  the  United  Eailways  Company  of  St.  Louis  for  the  purpose  of 
determining  the  reasonableness  of  its  rates  was  placed  at  $52,- 
800,000. 

By  the  Commission : 

i.  The  Issues. 

On  February  6,  1918,  the  United  Eailways  Company  of  St. 

P.U.R.1918D. 
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Louis,  Missouri,  a  corporation  organized  under  the  laws  of  this 
state,  and  owning  and  operating  a  system  of  street  railways  in 
said  city,  and  herein  called  the  company,  filed  its  petition,  alleg- 
ing in  substance  that  its  business  is  chiefly  confined  to  the  car- 
riage of  passengers  at  the  limited  rates  of  5  cents  for  adults  and 
2^  cents  for  minors  under  the  age  of  twelve  years;  that  it  is  re- 
quired to  give  universal  transfers  to  any  such  passengers;  that 
thereby  its  sources  of  revenue  are  stably  fixed,  varying  only  ac- 
cording to  the  number  of  passengers  carried,  that  since  and 
because  of  the  present  world  war,  everything  entering  into  the 
cost  of  maintenance  and  operation  of  its  system  has  increased 
from  50  to  100  per  cent,  including  taxes,  state  and  national ;  that 
it  has  advanced,  during  the  fifteen  months  next  prior  to  the  filing 
of  its  petition  the  wages  of  its  operatives  about  13  per  cent  on 
accoimt  of  the  high  cost  of  living,  and  that  a  further  advance 
should  be  made  to  the  extent  of  10  cents  per  hour  to  conductors 
and  motormen  and  an  adequate  increase  to  other  employees,  but 
it  is  unable  to  make  such  further  advances  of  wages  out  of  its 
present  fixed  income ;  and  that  because  of  such  increased  cost  of 
maintenance  and  operation,  what  was  previously  a  fair  and  just 
compensation  for  the  service  rendered  by  it  has  become  unreason- 
ably low  and  unremunerative.  Wherefore,  it  prays  such  an 
order  under  the  provisions  of  §  47  of  the  Public  Service  Commis- 
sion Law  as  will  enable  it  to  increase  the  wages  of  its  employees 
and  receive  a  just  and  fair  income  from  its  service  of  the  public. 
Thereafter  on  February  20,  1918,  the  city  of  St.  Louis  as  inter- 
vener filed  its  answer  and  protest,  alleging  that  the  company  is 
operating  its  street  railway  in  the  city  of  St  Louis  under  a  fran- 
chise or  ordinance  No.  19,352,  granted  by  the  city  of  St.  Louis 
on  April  12,  1898,  to  the  Central  Traction  Company,  the  prede- 
cessor of  the  present  company,  whereby  the  Central  Traction 
Company  was  authorized  to  construct  and  operate  its  street  rail- 
way system  in  the  city  of  St.  Louis  for  the  term  of  fifty  years 
upon  the  conditions  specified  in  such  ordinance ;  that  among  other 
conditions  said  franchise  ordinance  provides  that  a  fare  of  5 
cents  shall  be  charged  for  passengers  of  twelve  years  of  age  and 
over  and  one  half  of  said  fare  for  persons  under  twelve  and  over 
five  years  of  age,  and  that  transfers  shall  be  given  so  as  to  trans- 
port passengers  by  a  continuous  trip  from  any  point  on  the  system 
P.U.R.1918D. 
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to  any  other  point  on  the  system ;  that  said  franchise  was  accepted 
by  the  company,  and  the  terms  and  conditions  contained  therein 
constitute  the  terms  and  conditions  upon  which  the  city  of  St. 
Louis  gave  its  consent  to  the  location  and  operation  of  said  street 
railway  in  said  city ;  that  the  city  of  St.  Lonis  was  empowered  by 
article  12,  §  20,  of  the  Constitution  of  Missouri,  to  fix  such  terms 
end  conditions  under  which  such  street  railway  might  be  con- 
structed and  operated  within  said  city ;  that  the  city's  power  to 
fix  and  impose  such  terms  and  conditions  is  and  was  derived  from 
the  Constitution  of  the  state ;  and  that  this  Commission  is  with- 
out power  or  authority  to  annul,  impair,  or  change  any  of  the 
conditions  upon  which  the  city  of  St.  Louis  granted  its  consent 
to  construct  and  operate  such  street  railway  within  said  city* 
MTierefore,  the  city  prays  the  Conmiission  to  adjudge  that  it  has 
no  jurisdiction  to  alter  the  terms  and  conditions  of  such  fran- 
chise, and  to  dismiss  the  petition. 

Further  answering,  the  city  denies  that  the  rates  of  fare  pro- 
vided for  in  the  ordinance  contract  are  unremunerative  or  in- 
sufficient to  permit  the  company  to  properly  operate  its  property 
and  earn  a  reasonable  return  upon  the  actual  value  of  its  prop- 
erty, and  alleges  that  the  present  rates  of  fare  charged  by  the 
company  are  reasonably  remunerative  and  compensatory,  and 
will  enable  the  company  to  pay  its  operating  and  other  expenses 
and  a  reasonable  return  upon  the  actual  value  of  its  property. 
Wherefore,  the  city  prays  the  Commission  to  deny  an  increase  in 
revenue  through  an  increase  in  the  rates  of  fare,  or  a  charge  for 
transfers,  or  in  any  other  manner  by  way  of  a  charge  on  the 
traveling  public  using  said  street  railway. 

Thereafter  on  March  6,  1917,  the  city  filed  its  additional 
answer,  alleging  that  in  and  by  the  judgment  of  the  circuit  court 
of  the  city  of  St.  Louis,  Missouri,  duly  entered  on  or  about  the 
Ist  day  of  May,  1914,  in  an  action  prosecuted  in  the  name  of  the 
state  of  Missouri  at  the  relation  of  said  city  against  the  United 
Railways  Company,  the  company  was  ordered  and  required  to 
issue  transfers  to  pay  passengers  upon  any  of  its  lines,  which 
said  transfers  should  be  honored  on  intersecting  and  connecting 
lines  that  would  transport  the  passenger  for  a  single  fare  by  a 
continuous  trip  from  any  point  on  the  lines  of  the  company  to 
tmy  other  point  thereon;  that  said  judgment  was  a  final  judg- 
P.U.R.lftl8D. 
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ment  and  has  never  been  reversed  by  any  appellate  court  and  is 
binding  between  the  parties  thereto ;  and  that  the  matter  therein 
adjudicated  has  become  res  judicata  and  is  not  subject  to  review 
by  this  Commission.  Wherefore,  the  city  prays  that  no  order  be 
entered  by  the  Commission  which  will  in  any  way  conflict  with, 
modify,  or  alter  the  judgment  of  this  court. 

On  February  25,  1918,  the  Civic  League  of  St.  Louis,  inter- 
vener, filed  its  answer,  alleging  that  should  this  Commission  as- 
sume jurisdiction  and  find,  after  investigation,  that  the  company 
requires  increased  revenue  in  order  to  increase  the  wages  of  its 
employees  and  realize  a  just  and  fair  return  on  the  value  of  its 
property,  then  such  increased  revenue  should  be  provided  by  the 
city  of  St.  Louis,  relieving  the  company  from  the  payment  of 
taxes  and  other  pecuniary  burdens  now  imposed  by  the  city.  Fur- 
ther answering,  the  Civic  League  also  allies  that  the  city  im- 
posed the  provisions  in  the  said  franchise  ordinance  with  refer- 
ence to  fares,  etc.,  as  a  condition  of  the  city's  consent  to  the  loca- 
tion and  operation  of  the  street  railway  within  the  city,  and  then 
further  states  with  reference  to  such  ccmditions,  as  follows :  "In- 
tervener states  that  it  (the  city)  had  the  right  and  power  to  make 
fiuch  condition  in  giving  its  consent  that  applicant  use  its  streets 
for  its  railway  system,  under  the  provisions  of  article  12,  §  20, 
of  the  Constitution  of  this  state ;  and  that  immediately  upon  the 
acceptance  thereof  by  the  applicant  said  provision  became  invest- 
ed with  all  the  attributes  and  force  and  effect  of  a  contract 
between  the  city  of  St.  Louis  and  the  applicant  company,  the  ob- 
ligations of  which  could  not  thereafter  be  impaired  by  the  sub- 
sequent passage  of  the  Public  Service  Commission  Law,  or  by 
any  other  law  enacted  by  the  general  assembly,  by  reason  of  the 
inhibition  of  the  passage  of  any  law  impairing  the  obligations  of 
a  contract,  contained  in  article  1,  §  10,  of  the  Constitution  of 
the  United  States,  and  of  article  2,  §  15,  of  the  Constitution  of 
Missouri.  Hence,  your  intervener  states  that  this  Commission  is 
without  jurisdiction  or  authority  to  make  an  order  raising  said 
fare  or  otherwise  in  any  respect  altering  said  contractual  provi- 
sion contained  in  said  ordinance." 

The  evidence  was  heard  by  the  entire  Commission  at  the  city 
of  St.  Louis  on  March  6,  13,  and  14,  1918,  and  at  Jefferson  City 
on  April  8,  1918.    The  case  has  also  been  briefed  and  argued  by 
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counsel  for  the  oompanj  and  interveners^  and  now  comes  on  for 
decision  upon  the  record  before  us. 

Z.  Jurisdiction. 

[1]  Our  decision  that  the  franchise  agre^nent  between  the 
city  and  the  company  does  not  debar  the  Commission  from  chang- 
ing the  franchise  rates  also  disposes  of  the  contention  that  the 
judgment  of  the  circuit  court  of  the  city  of  St.  Louis  debars  the 
Commission  from  permitting  a  charge  on  transfers.  If  the  fran- 
chise agreement  between  the  city  and  company  does  not  prevent 
the  Commission  regulating  the  rates,  then  a  judgment  of  the 
court  between  the  same  parties  would  not  prevent  the  Commission 
from  permitting  a  chai'ge  on  transfers.  Besides,  our  finding  and 
order  herein  does  not  modify  the  provisions  of  the  franchise  in 
relation  to  transfers,  and  we  need  not,  therefore,  further  discuss 
the  effect  of  such  judgment. 

We  have  heretofore  decided  in  a  preliminary  report,  in  Re 
United  R.  Co.  5  Mo.  P.  S.  C.  — ,  P.U.R.1918B,  816,  which 
should  be  read  in  connection  with  this  report,  that  we  have  the 
power  and  jurisdiction  to  change  or  increase  the  rates  of  fare 
prescribed  in  the  franchise  or  to  permit  a  charge  for  transfers ; 
but  because  of  the  importance  of  the  question,  and  the  recent  deci- 
sion of  the  Xew  York  court  of  appeals  in  the  Quinby  Case,  223 
N.  Y.  244,  ante,  30,  —  N.  E.  — ,  infra,  holding  that  the  Public 
Service  Commission  of  New  York  could  not  permit  an  increase 
of  franchise  rates,  we  have  further  examined  the  authorities  with 
the  result  that  we  adhere  to  our  former  ruling,  and  think  that  the 
power  of  this  Commission  cannot  be  seriously  questioned. 

Interveners  challenge  the  power  and  jurisdiction  of  the  Com- 
mission to  authorize  an  increase  of  the  fares  prescribed  in  the 
franchise,  or  a  charge  to  be  made  for  transfers,  on  the  ground 
that  the  city  was  empowered  by  §  20,  article  12,  of  the  Constitu- 
tion, to  require  the  company  to  agree  to  carry  passengers  at  the 
specified  rates  with  free  transfers  as  the  price  or  condition  of  the 
city's  consent  to  the  location  and  operation  of  the  street  railway 
upon  its  streets;  that  such  franchise  became  a  binding  contract 
for  the  term  of  fifty  years ;  and  that  the  state  could  not  there- 
after, during  such  term,  change  the  provisions  of  the  franchise 
with  reference  to  fares  or  transfers  without  impairing  the  obli- 
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gation  of  contract  in  violation  of  the  Federal  and  state  Constitu- 
tions. 

Or,  stated  in  another  way,  interveners  contend  that  the  state  by 
§  20,  article  12,  of  the  Constitution,  surrendered  its  power  and 
authorized  the  city  to  irrevocably  fix  such  rates  by  the  franchise 
agreement,  so  that  the  power  of  the  state  cannot  be  resumed  and 
exercised  without  the  consent  of  the  city  during  the  fifty-year 
period  of  the  franchise. 

We  held  in  the  preliminary  report,  supra,  that  the  surrender 
of  the  sovereign  power  of  the  state  to  fix  rates  must  be  evidenced 
by  clear  and  unmistakable  language,  and  that  when  §  20,  article 
12,  is  read  in  connection  with  §  1  of  article  4,  §  5  of  article  12, 
§  14  of  article  12,  and  §  23»  of  article  9,  of  the  Constitution,  it 
is  clear  that  there  was  no  intention  to  irrevocably  surrender  the 
state's  power  to  regulate  rates,  as  such  power  is  clearly  declared 
and  reserved  in  the  state  by  such  other  provisions  of  the  Consti- 
tution. That  is,  granting  that  the  city  was  authorized  by  §  20, 
article  12,  to  impose  conditions  or  to  contract  as  to  rates,  yet  such 
conditions  or  contract  would  continue  in  effect  only  until  such 
time  as  the  state  may  elect  to  change  them  under  the  powers  de- 
clared and  reserved  in  the  other  provisions  of  the  Constitution. 

Said  §  20  of  article  12  is  as  follows :  "No  law  shall  be  passed 
by  the  general  assembly  granting  the  right  to  construct  and  oper- 
ate a  street  railroad  within  any  city,  town,  village,  or  on  any 
public  highway,  without  first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the  street  or  highway  proposed  to  be 
occupied  by  such  street  railroad;  and  the  franchises  so  granted 
shall  not  be  transferred  without  similar  assent  first  obtained." 

Said  §  1  of  article  4  is  as  follows:  "The  legislative  power, 
subject  to  the  limitations  herein  contained,  shall  be  vested  in  a 
senate  and  house  of  representatives,  to  be  styled  ^the  General  As- 
sembly of  the  State  of  Missouri.'  " 

Said  §  5  of  article  12  is  as  follows:  "The  exercise  of  the 
police  power  of  the  state  shall  never  be  abridged  or  so  construed 
as  to  permit  corporations  to  conduct  their  business  in  such  manner 
as  to  infringe  the  equal  rights  of  individuals,  or  the  general  well- 
being  of  the  state." 

Said  §  14  of  article  12  is  as  follows:    "Eailways  heretofore 

<x)nstructed,  or  that  may  hereafter  be  constructed  in  this  state, 
P.U.R.1918D. 

Digitized  by  VjOOQIC 


RE  UNITED  R.  CO.  309 

are  hereby  declared  public  highways,  and  railroad  companies 
common  carriers.  The  general  assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs  on  the  different  railroads  in 
this  state;  and  shall,  from  time  to  time,  pass  laws  establishing 
reasonable  maximum  rates  of  charges  for  the  transportation  of 
passengers  and  freight  on  said  railroads,  and  enforce  all  such  laws 
by  adequate  penalties/' 

Said  §  23  of  article  9,  with  reference  to  the  charter  of  the  city 
of  St.  Louis,  is  as  follows :  "Such  charter  and  amendments  shall 
always  be  in  harmony  with  and  subject  to  the  Constitution  and 
laws  of  Missouri.'' 

Section  15,  article  2,  of  the  Constitution,  also  provides  "that 
no  .  .  .  law  .  .  .  making  any  irrevocable  grant  of 
special  privileges  or  inununities  can  be  passed  by  the  general  as- 
sembly." 

As  hereinafter  stated,  the  company's  lines  are  operated  under 
a  number  of  underlying  and  blanket  franchises  granted  by  the 
city  of  St.  Louis  at  different  times.  Since  filing  our  preliminary 
report  herein,  the  board  of  aldermen  of  the  city  has  also  passed, 
and  the  mayor  has  signed,  a  new  franchise  extending  all  the  fran- 
chises of  the  company  until  1948.  Interveners,  however,  have 
pleaded  as  a  bar  to  the  power  of  the  Commission  to  fix  rates  only 
the  blanket  franchise  to  the  Central  Traction  Company  dated 
April  12,  1898 ;  and  as  this  franchise  would  be  at  least  as  favor- 
able to  interveners  on  the  question  of  jurisdiction  as  the  recent 
one  adopted  after  the  passage  of  the  Public  Service  Commission 
Law,  we  will  consider  the  question  of  jurisdiction  as  if  the  fran- 
chise to  the  Central  Traction  Company  were  alone  before  us  aud 
covered  all  the  lines  in  the  city.  Besides,  the  recent  ordinance 
will  not  become  effective  until  accepted  by  the  company,  and  may 
be  defeated  on  referendum  vote,  as  hereinafter  stated.  The  fran- 
chise to  the  Central  Traction  Company  runs  for  a  period  of  fifty 
years  from  April  12,  1898,  and  it  is  provided  in'§  5  thereof,  as 
follows:  "A  fare  of  5  cents  shall  be  charged  for  passengers  of 
twelve  years  of  age  and  over,  and  one  half  of  said  fare  for  per- 
sons under  twelve  and  over  five  years  of  age.  Children's  tickets 
shall  be  sold  by  conductors  on  the  car  at  the  rate  of  two  tickets 
for  5  cents. .  Transfers  shall  be  given  so  as  to  transport  passen- 
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gers  by  a  continuous  trip  from  any  point  on  the  system  to  any 
other  point  on  the  system." 

To  hold  that  §  20,  article  12,  of  the  Constitution,  empowered 
the  city  by  its  ordinance  to  irrevocably  fix  the  rates  for  fifty  years 
would  be  to  construe  said  §  20  as  being  in  conflict  with  the  other 
provisions  of  the  Constitution  above  mentioned,  which  reserve 
the  legislative  and  police  power  to  fix  rates  to  the  state,  and  pro- 
vide that  the  charter  (and  necessarily  the  ordinances)  of  the  city 
of  St.  Louis  shall  always  be  in  harmony  with  and  subject  to  the 
Constitution  and  laws  of  Missouri ;  and  the  only  harmonious  con- 
struction that  can  be  made  of  such  provisions  is  to  hold  that  §  20. 
of  article  12,  when  construed  with  such  other  provisions,  either 
does  not  delegate  the  power  of  the  state  to  the  city  to  fix  rates,  or, 
if  it  does,  that  the  city  is  empowered  to  fix  or  agree  upon  such 
rates  only  until  such  time  as  the  state  may  elect  to  change  them. 

The  conflict  between  such  provisions  which  would  result  from 
a  holding  that  §  20  is  a  grant  of  irrevocable  power  to  fix  rates  is 
well  illustrated  by  this  case.  The  legislature  has  passed  the  Pub- 
lic Service  Commission  Act  authorizing  this  Commission  to  regu- 
late rates  throughout  the  state,  including  the  city  of  St.  Louis, 
under  and  pursuant  to  the  legislative  and  police  power  of  the 
state ;  yet,  if  the  contention  of  the  city  is  to  be  sustained,  then  an 
ordinance  of  the  city  fixing  rates  is  irrevocable  as  to  such  rates 
for  fifty  years,  although  in  conflict  with  the  state  law  and  au- 
thority.   Such  a  construction  should  not  be  adopted. 

(1)  Section  20,  Article  12,  Not  a  Grant  of  Power  to  City. 

There  is  much  merit  in  the  contention  that  §  20,  article  12,  of 
the  Constitution,  is  not  a  grant  of  power  to  the  city,  but  is  merely 
a  limitation  upon  the  power  of  the  legislature.  That  is  to  say, 
that  said  section  confers  no  power  upon  the  city  to  give  its  con- 
sent to  the  use  of  its  streets  upon  its  own  conditions  independently 
of  the  legislature,  but  simply  prohibits  the  legislature  from  grant- 
ing to  street  railway  companies  the  right  to  occupy  the  streets 
without  first  obtaining  the  consent  of  the  city ;  and  that  the  legis- 
lature, and  not  the  city,  may  regulate  the  manner  and  conditions 
upon  which  said  consent  may  be  given. 

This,  upon  the  theory  that  the  legislature  alone  can  grant 
power  to  the  cities  and  street  railway  companies;  that  without 
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legislative  grant  a  railway  company  cannot  exist,  neither  can  it 
construct  or  operate  a  railroad  upon  the  streets  of  the  city ;  and 
the  grant  of  power  to  organize  as  a  corporation  and  to  construct 
and  operate  a  street  railroad  can  impose  such  conditions  as  the 
l^slature  pleases,  except  that  to  occupy  the  streets  of  the  city 
it  must  first  obtain  the  consent  of  the  city.  Street  Railroads,  Mo. 
Rev.  Stat.  1889,  chap.  155 ;  Mo.  Rev.  Stat.  1909,  art.  5,  chap.  33 ; 
State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R  Co.  140  Mo. 
539,  38  L.R.A.  218,  62  Am.  St  Rep.  742,  41  S.  W.  955 ;  Bir- 
mingham  &  P.  M.  Street  R.  Co.  v.  Birmingham  Street  R.  Co.  79 
Ala.  465,  58  Am.  Rep.  615;  Beekman  v.  Third  Ave.  R  Co.  153 
X.  Y.  144, 152,  47  N.  E.  277 ;  Farrell  v.  Winchester  Ave.  R.  Co. 
61  Conn.  127,  23  Atl.  757;  Citizens  Street  R.  Co.  v.  Africa,  100 
Tenn.  27,  42  S.  W.  485,  878;  Detroit  v.  Detroit  City  R.  Co.  56 
Fed.  867,  880;  Chicago,  R  I.  &  P.  R  Co.  v.  Boyce,  73  111.  514, 
24  Am.  Rep.  268 ;  People  ex  rel.  Mayhury  v.  Mutual  Gaslight 
Co.  38  Mich.  154;  People  ex  rel.  Kunze  v.  Ft.  Wayne  &  E.  R. 
Co.  92  Mich.  522,  16  L.RA.  752,  52  N.  W.  1010. 

The  lack  of  authority  in  the  city  to  deprive  the  state  of  the 
power  to  regulate  the  rates  also  appears  from  the  line  of  cases 
holding  that  the  city  cannot  grant  an  exclusive  franchise  to  a 
street  railway  company  upon  its  streets.  This  is  the  holding 
under  both  constitutional  and  statutory  provisions,  and  shows 
that  the  city  is  not  supreme  in  imposing  conditions  in  its  consent. 
St.  Louis  Transfer  R.  Co.  v.  St  Louis  Merchants  Bridge  Termi- 
nal R.  Co.  Ill  Mo.  666,  20  S.  W.  319;  Grand  Ave.  R  Co.  v. 
Citizens'  R  Co.  148  Mo.  1.  c.  672,  50  S.  W.  305 ;  Birmingham 
&  P.  M.  Street  R.  Co.  v.  Birmingham  Street  R.  Co.  79  Ala.  465, 
58  Am.  Rep.  615 ;  Parkhurst  v.  Capital  City  R.  Co.  23  Or.  471, 
32  Pac.  304;  Detroit  Citizens'  Street  R  Co.  v.  Detroit  R  Co. 
110  Mich.  384,  35  L.RA.  859,  64  Am.  St.  Rep.  350,  68  N.  W. 
304,  171  IT.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct  Rep.  732;  Booth, 
Street  Railways,  2d  ed.  §  29. 

The  contention  that  §  20  of  article  12  is  not  a  grant  of  power 
to  the  city  to  fix  or  regulate  rates  is  also  sustained  by  the  follow- 
ing cases :  State  ex  rel.  Gamer  v.  Missouri  &  K.  Teleph.  Co.  189 
Mo.  83,  88  S.  W.  41;  St.  Louis  v.  Bell  Teleph.  Co.  96  Mo.  623, 
2  L.RA.  278,  9  Am.  St.  Rep.  370,  10  S.  W.  197 ;  State  ex  rel. 
United  R  Ca  v.  Public  Service  Commission,  270  Mo.  429, 
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P.U.R.1917D,  752,  192  S.  W.  958,  198  S.  W.  872;  State  Public 
Utilities  Commission  ex  rel.  Mitchell  v.  Chicago  &  W.  T.  R.  C/O. 
275  111.  1.  c.  570,  P.U.R.1917B,  1046,  114  N.  E.  325,  Ann.  Cas. 
1917C,  50;  Chicago  v.  O'Connell,  278  111.  591,  L.R.A.  — ,  — , 
P.U.R.1917E,  730,  116  N.  E.  210;  Woodburn  v.  Public  Service 
Commission,  82  Or.  114,  L.R.A.1917C,  98,  P.U.R.1917B,  967, 
161  Pac.  391,  Ann.  Cas.  1917E,  996 ;  Re  Utah  Light  &  Traction 
Co.  (Utah)  P.U.R.1918B,  1.  c.  502. 

In  the  case  of  State  ex  rel.  Garner  v.  Missouri  &  K.  Teleph. 
Co.  189  Mo.  83,  88  S.  W.  41,  it  was  held  by  the  supreme  court  of 
this  state  that  Kansas  City  was  not  empowered  by  the  provisions 
of  §  16,  article  9,  of  the  Constitution,  authwizing  certain  cities 
to  frame  a  charter  for  their  own  government,  to  fix  and  regulate 
telephone  rates ;  and  in  the  two  Illinois  cases,  supra,  it  was  held 
that  a  provision  in  the  Constitution  of  Illinois,  identical  with 
§  20,  article  12,  of  the  Constitution  of  this  state,  was  not  a  grant 
of  power  to  the  city  to  regulate  the  service  or  rates  of  street  rail- 
ways. In  the  case  of  Chicago  v.  O'Connell,  278  HI.  591,  L.R.A. 
— ,  — ,  P.U.R.1917E,  730,  116  N.  E.  210,  the  court  said: 

'T[t  is  upon  this  section  of  the  Constitution  and  this  statement 
contained  in  the  two  cases  above  cited  that  appellees  rely  in  sup- 
port of  their  contention  that  the  Commission  was  without  power 
to  make  the  order  complained  of,  because  the  Constitution  grants 
to  the  city  the  exclusive  power  to  regulate  and  control  the  oper- 
ation of  street  railways  upon  the  streets  of  the  city.  In  the  recent 
case  of  State  Public  Utilities  Commission  ex  reL  Mitchell  v. 
Chicago  &  W.  T.  R  Co.  275  111.  555,  570,  P.U.R.1917B,  1046, 
114  N.  E.  325,  330,  Ann.  Cas.  1917C,  50,  in  considering  the 
same  contention  here  made,  we  said  with  reference  to  the  con- 
stitutional provision  above  quoted:  .  .  .  'That  provision  is 
simply  a  limitation  of  the  general  powers  of  the  legislature,  and 
in  one  particular  only.  It  provides,  in  substance,  that  the  legis- 
lature may  not  grant  the  right  to  construct  and  operate  a  street 
railroad  within  a  municipality  without  acquiring  the  consent  of 
the  local  authorities  having  control  of  the  streets  or  highways 
proposed  to  be  occupied.  That  section  of  the  Constitution  does 
not,  by  implication  or  otherwise,  attempt  to  devest  the  state  of  its 

paramount  authority  and  control  of  streets  and  highways'  (citing 
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Chicago  &  S.  Traction  Co.  v.  Illinois  C.  E.  Co.  246  HI.  146,  92 
^^.E.   583). 

'^Tla©  statement  made  in  Venner  v.  Chicago  City  R.  Co.  258 

^J-  S2S,  101  N.  E.  949,  and  in  People  v.  Chicago,  270  111.  188, 

-110  iN"^  g  3gg^  ^ijat  the  Constitution  commits  to  the  city  the  con- 

fol    of  the  operation  of  street  railways  in  its  streets,  merely 

'^^ans    that  the  Constitution  has  conferred  upon  the  city  the 

P<>vveir    to  determine  whether  street  railways  shall  be  operated 

^Pou   the  streets  of  the  city,  and,  if  so,  upon  what  streets.     To 

^  ©^3ctent,  and  no  further,  the  Constitution  has  conunitted  to 

®  eity   the  control  of  the  operation  of  street  railways  in  its 

rr  "^  tilxe  recent  decision  by  the  Public  Utilities  Commission  of 
I  ^  ixfc.  the  case  of  Re  Utah  Light  &  Traction  Co.  P.U.R.1918B, 
tig  '  "^^Os,  supra,  wherein  the  Commission  held  that  a  constitu- 
te^ *-  ;^rovision  of  that  state,  the  same  as  §  20,  article  12,  of  the 
ci^  ^itiiition  of  this  state,  was  not  a  delegation  of  power  to  the 
ML^t^^  fix  rates,  the  Commission  said :  "The  position  of  D.  W. 
^"^1  counsel  for  Murray  city  and  others,  protestants,  is  that 
^t^te  Constitution  protects  and  guarantees  certain  powers  and 
\\twV\ege8  to  cities,  which  even  the  state  itself  cannot  evade.  A 
^lcf&^  reading  of  the  constitutional  provision  discloses  the  prin- 
ciple that  ^no  law  shall  be  passed  granting  a  right  to  operate  a 
street  railroad  within  any  city  or  incorporated  town,  without  the 
consent  of  the  local  authorities.'  In  keeping  with  such  constitu- 
tional provision  the  state  legislature  has  prescribed  the  powers 
and  duties  of  municipal  corporations.  Among  many  powers  and 
duties  is  found  the  authority  to  permit,  regulate,  or  prohibit  the 
locating,  constructing,  or  laying  of  tracks  in  any  street,  alley,  or 
public  place,  thereby  recognizing  the  jurisdiction  over  these  mat- 
ters of  such  city  or  town,  as  contemplated  by  the  Constitution; 
but  nowhere  within  the  Constitution  or  acts  of  the  legislature  do 
we  find  anything  which  might  be  construed  to  imply  a  power  to 
fix  rates,  or  any  delegation  of  the  sovereign  right  of  the  state  to 
regulate  rates  and  charges." 

(2)  Boies  Subject  to  Reg^idation  hy  State. 

It  does  not  expressly  appear  from  the  franchise  that  its  provi- 
sions relating  to  rates  and  transfers  were  adopted  pursuant  to 
P.U.R.1918D. 
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§  20,  article  12,  of  the  Constitution,  or  upon  what  authority  such 
provisions  were  based.  Clause  11,  §  26,  article  3,  of  the  charter 
of  the  city  of  St.  Louis  in  force  at  the  time  of  the  passage  of  the 
ordinance,  provided  that  the  city  should  have  sole  power  by  ordi- 
nance "to  grant  to  persons  or  corporations  the  right  to  construct 
railways  in  the  city,  subject  to  the  right  to  amend,  alter,  or 
repeal  any  such  gi-ant,  in  whole  or  in  part,  and  to  regulate  and 
control  the  same  as  to  their  fares,  hours,  and  frequency  of  trips," 
etc. 

The  language  in  this  clause  of  the  charter  is  appropriate  to 
describe  the  governmental  power  to  regulate  rates,  but  is  un- 
fitted to  describe  the  authority  to  contract,  and  did  not  empower 
the  city  to  fix  such  rates  by  contract.  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  211  U.  S.  1.  c.  274,  53  L.  ed.  183,  29  Sup. 
Ct.  Kep.  50;  Milwaukee  Electric  E.  &  Light  Co^  v.  Railroad 
Commission,  238  U.  S.  1.  c.  179,  59  L.  ed.  1259,  P.U.E.1915D, 
591,  35  Sup  Ct.  Eep.  820.  And  neither  did  such  clause  in  the 
charter  empower  the  city  to  exercise  the  governmental  or  police 
power  of  the  state  to  fix  and  regulate  rates,  as  such  clause  in  the 
charter  was  not  authorized  by  either  the  Constitution  or  statutes 
of  the  state.  State  ex  rel.  Gamer  v.  Missouri  &  K.  Teleph.  Co. 
189  Mo.  83,  88  S.  W.  41. 

It  may  be,  however,  that  the  city  was  empowered  under  §  20, 
article  12,  of  the  Constitution,  or  under  its  general  power  to 
contract,  to  impose  or  fix  such  rates  by  agreement  with  the  com- 
pany, but  whatever  its  authority  to  enact  the  franchise  ordinance 
the  same  was  necessarily  adopted  subject  to  the  provisions  of  the 
Constitution,  reserving  the  rate-making  power  to  the  state,  and 
requiring  the  charter  and  ordinances  of  the  city  to  always  con- 
form to  the  laws  of  the  state.  In  other  words,  conceding  that 
the  city  had  the  right  to  prescribe  or  agree  upon  the  rates  in  the 
first  instance,  either  under  the  provisions  of  said  §  20,  of  article 
12,  or  under  its  general  powers  to  contract,  it  must  nevertheless 
be  held  that  the  exercise  of  such  power  was  subject  to  the  reserved 
power  of  the  state  to  alter  the  rates. 

While  the  city  had  the  right  under  §  20,  article  12,  to  refuse 
its  consent  to  construct  and  operate  the  railway  on  its  streets,  yet 
when  its  consent  was  given,  it  could  not  thereby  deprive  the  state 
of  its  power  to  thereafter  regulate  the  rates.    The  city  granted 
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th«  consent  subject  to  the  power  of  the  state  to  regulate  the  rates, 
and  such  power  was  necessarily  a  part  of  the  grant ;  so  that,  when 
once  the  consent  was  given  and  the  railway  constructed,  the 
power  of  the  state  to  regulate  the  rates  attached  the  same  as  its 
power  with  reference  to  many  other  matters  of  state  control. 

The  police  power  of  the  state  is  expressly  reserved  by  §  5,  arti- 
cle 12,  of  the  Constitution,  supra;  and  it  has  been  definitely 
decided  by  the  supreme  court  of  this  state,  and  afiirmed  by  the 
Supreme  Court  of  the  United  States,  that  such  power  cannot  be 
parted  with  even  by  the  state  itself.  It  is  a  continuing  power 
in  the  state  to  be  exercised  whenever  the  public  welfare  demands, 
and  it  was  not  within  the  power  of  the  city  by  its  ordinance  to 
barter  it  away  for  fifty  years.  Tranbarger  v.  Chicago  &  A.  R.  Co. 
250  Mo.  1.  c  55,  156  S.  W.  694;  State  ex  rel.  Missouri,  K.  &  T. 
R.  Co.  V.  Public  Service  Commission,  271  Mo.  1.  c.  286,  P.U.R. 
1918A,  96,  197  S.  W.  66.  In  the  Tranbarger  Case  the  supreme 
court  of  this  state  said :  "All  powers  of  government  which  regu- 
late the  public  health,  welfare,  and  the  property  rights  of  its 
people, — ^these  no  state  can  strip  itself  of,  for  that  would  render 
it  incapable  of  carrying  out  the  prime  purposes  of  its  creation." 

This  case  was  appealed  to  the  Supreme  Court  of  the  United 
States,  and  that  court,  affirming  the  state  decision,  said :  "It  is 
established  by  repeated  decisions  of  this  court  that  neither  of 
these  provisions  of  the  Federal  Constitution  [impairment  of  con- 
tract and  due  process  of  law  provisions]  has  the  effect  of  over- 
riding the  power  of  the  state  to  establish  all  regulations  reason- 
ably necessary  to  secure  the  health,  safety,  or  general  welfare  of 
the  community;  that  this  power  can  neither  be  abdicated  nor 
bargained  away,  and  it  is  inalienable  even  by  express  grant,  and 
that  all  contract  and  property  rights  are  held  subject  to  its  fair 
exercise.  Atlantic  Coast  Line  R.  Co.  v.  Goldsboro,  232  U.  S.  548, 
558,  58  L.  ed.  721,  34  Sup.  Ct.  Rep.  364,  and  cases  cited.  And 
it  is  also  settled  that  the  police  power  embraces  regulations  de- 
signed to  promote  the  public  convenience  or  the  general  welfare 
and  prosperity,  as  well  as  those  in  the  interest  of  the  public 
health,  morals,  or  safety."  Chicago  &  A.  R.  Co.  v.  Tranbarger, 
238  U.  S.  67,  76,  59  L.  ed.  1204,  1210,  35  Sup.  Ct.  Rep.  678. 

Section  14,  article  12,  of  the  Constitution,  supra,  also  express- 
ly provides  that  the  general  assembly  shall  pass  laws  to  correct 
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abuses,  and  to  establish  reasonable  maximum  rates  from  time  to 
time  by  the  railroads  of  the  state,  and  it  has  been  hdd  that  power 
was  reserved  by  this  section  to  the  general  assembly  or  its  agency 
to  change  the  rates.  If  so,  an  ordinance  fixing  an  xmalterable 
schedule  of  rates  for  fifty  years  would  be  in  conflict  with  this 
section  of  the  Constitution.  In  Puget  Sound  Traction,  Light  & 
P.  Co.  V.  Reynolds,  244  U.  S.  574,  61  L.  ed.  1325,  P.U.B. 
1917F,  57,  37  Sup.  Ct.  Eep.  705,  it  was  held:  "It  is  well  settled 
that  a  municipality  cannot,  by  a  contract  of  this  nature,  foreclose 
the  exercise  of  the  police  power  of  the  state  unless  clearly 
authorized  to  do  so  by  the  supreme  legislative  power.  The  Con- 
stituticm  of  Washington,  article  12,  §  18,  requires  the  legislature 
to  pass  laws  establishing  reasonable  maximum  rates  of  charges 
for  the  transportation  of  passengers  and  freight,  and  to  correct 
abuses  and  prevent  discrimination  in  rates  by  railroads  and  other 
conunon  carriers,  and  provides  that  'a  railroad  and  transportation 
commission  may  be  established,  and  its  powers  and  duties  fully 
defined  by  law.'  By  article  11,  §  10,  any  city  containing  a  popu- 
lation of  20,000  inhabitants  or  more  is  permitted  to  frame  a 
charter  for  its  own  government  ^consistent  with  and  subject  to 
the  Constitution  and  laws  of  this  state.'  This  Constitution  was 
adopted  in  1889,  long  previous  to  the  date  of  the  earliest  of 
plaintiff's  franchise  ordinances.  The  supreme  court  of  Washing- 
ton has  held  that  the  provisions  of  municipal  charters  are  subject 
to  the  legislative  authority  of  the  state ;  that  the  Public  Utilities 
Act  superseded  any  conflicting  ordinance  or  charter  provision 
of  any  city;  and  that  contractual  provisions  in  franchises  con- 
ferred by  municipal  corporations  without  express  legislative  au- 
thority are  subject  to  be  set  aside  by  the  exercise  of  the  sovereign 
power  of  the  state.  Ewing  v.  Seattle,  55  Wash.  229,  104  Pac. 
259 ;  State  ex  rel.  Webster  v.  Superior  Ct  67  Wash.  37,  43-50, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D,  78." 

It  is  aJ^o  provided  by  §  23,  article  9,  of  tlie  Constitution, 
supra,  with  reference  to  the  charter  of  St.  Louis,  that  "such 
charter  and  amendments  shall  always  be  in  harmony  with  and 
subject  to  the  Constitution  and  laws  of  Missouri,"  and  also  by 
§  26,  article  3,  of  the  charter  itself,  that  any  ordinance  passed 
by  the  city  must  not  be  inconsistent  with  the  Constitution  or  any 
law  of  this  state ;  so  that  any  provision  in  the  charter  autfiorizing 
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the  city  to  fix  and  regulate  rates,  or  any  schedule  of  rates  pre- 
scribed in  an  ordinance  of  the  city,  would  be  repealed  and  super- 
seded by  the  passage  of  the  Public  Service  Commission  Act  of 
1913,  and  the  subsequent  order  of  the  Commission  setting  aside 
the  rates.  State  ex  rel.  United  R.  Co.  v.  Public  Service  Com- 
mission, 270  Mo.  429,  P.U.R.1917D,  752,  192  S.  W.  958,  198 
S.  W.  872 ;  State  ex  rel.  Garner  v.  Missouri  &  K.  Teleph.  Co.  189 
Mo.  83,  88  S.  W.  41 ;  Union  Electric  Light  &  P  .  Co.  v.  St.  Louis, 
253  Mo.  592, 161  S.  W.  1166 ;  St  Louis  v  Meyer,  185  Mo.  583,  84 
S.  W.  914;  State  ex  rel.  Goodnow  v.  Police  Comrs.  184  Mo.  109, 
71  S.  W.  215,  88  S.  W.  27 ;  Ewing  v.  Hoblitzelle,  85  Mo.  64,  76 ; 
State  ex  rel.  McNamee  v.  Stobie,  194  Mo.  14,  92  S.  W.  191 ; 
Badgley  v.  St.  Louis,  149  Mo.  122,  50  S.  W.  817;  Ford  v.  Kan- 
sas City,  181  Mo.  137,  79  S.  W.  923 ;  State  ex  rel.  Warfield  v. 
Matthews,  94  Mo.  117,  7  S.  W.  17.  Under  the  decision  in  these 
cases  when  the  ordinance  or  charter  provisions  of  the  city  of 
St.  Louis  are  or  become  in  conflict  with  prior  or  subsequent 
state  statutes  or  state  policy  or  with  the  Constitution,  such  ordi- 
nances or  charter  provisions  are  or  become  void,  and  must  yield 
to  the  higher  law. 

Section  15,  article  2,  of  the  Constitution,  supra,  also  provides 
that  no  law  making  an  irrevocable  grant  of  special  privileges  or 
immunities  can  be  passed  by  the  general  assembly;  and  it  has 
been  held  that  inasmuch  as  the  city,  in  granting  franchises,  mere- 
ly acts  as  an  agency  of  the  state,  that  the  city  cannot  fix  an  irrev- 
ocable schedule  of  rates  under  this  provision  of  the  Constitu- 
tion. In  Xellis  on  Street  Railways,  2cl  ed.  vol.  1,  §  52,  it  is 
said :  "Even  though  an  ordinance  as  to  rate  of  fare  may  be  con- 
strued as  a  contract,  yet  where  the  Constitution  of  the  state  pro- 
vides that  no  irrevocable  or  uncontrollable  grant  of  special  privi- 
leges or  immunities  shall  be  made,  but  that  all  privileges  granted 
by  the  legislature  or  created  under  its  authority  shall  be  subject 
to  the  control  thereof,  the  legislature  is  not  deprived  of  that  con- 
trol by  the  fact  that  the  contract  was  not  entered  into  by  the 
legislature  itself,  but  by  a  municipal  corporation,  since  that  is 
but  an  agency  of  the  state."  (Citing  San  Antonio  Traction  Co. 
V.  Altgelt,  200  U.  S.  304,  50  L.  ed.  491,  26  Sup.  Ct.  Rep.  261). 

While  it  is  not  claimed  by  interveners  that  authority  was  con- 
ferred upon  the  city  to  fix  street  car  fares  by  any  statute  of  the 
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State,  yet  §§  3316  and  9763,  Mo.  Rev.  Stat.  1909,  are  mentioned 
in  the  dissenting  report  to  the  preliminary  report  herein  as  show- 
ing the  legislative  construction  of  the  word  "consent'^  as  used  in 
§  20,  article  12,  of  the  Constitution.  Said  §  3316  was  not  en- 
acted until  1899,  which  was  after  the  granting  of  the  franchise 
in  controversy,  and  it  has  been  held  by  the  supreme  court  of  this 
state  that  authority  was  not  conferred  on  the  cities  by  said 
§  9753  to  regulate  rates.  State  ex  rel.  Garner  v.  Missouri  &  K. 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41.  Hence,  these  sections  of 
the  statute  have  no  application  to  the  case. 

(3)  Power  to  Regulate  by  Compulsion. 

The  fact  that  the  city  may  have  had  authority  as  between 
itself  and  the  company  to  make  an  agreement  as  to  rates  does  not 
mean  that  it  had  the  right  to  contract  away  the  police  power  of 
the  state  to  fix  rates  by  compulsion.  The  power  to  fix  rates  by 
compulsion  was  fully  reserved  to  the  state,  and  had  not  been 
delegated  or  surrendered  to  the  city.  The  rule  is  well  stated  by 
the  supreme  court  of  Oregon  in  the  recent  case  of  Woodburn  v. 
Public  Service  Commission,  82  Or.  114,  L.RA.1917C,  98, 
P.U.E.1917B,  1.  c  977,  161  Pac.  391,  Ann.  Cas.  1917E,  996: 
^'The  right  of  the  state  to  regulate  rates  by  compulsion  is  a  police 
power,  and  must  not  be  confused  with  the  right  of  a  city  to  exer- 
cise its  contractual  power  to  agree  with  a  public  service  company 
upon  the  terms  of  a  franchise.  The  exercise  of  a  power  to  fix 
rates  by  agreement  does  not  include  or  embrace  any  portion  of 
the  power  to  fix  rates  by  compulsion.  When  Woodburn  granted 
the  franchise  to  the  telephone  company,  the  city  exercised  its 
municipal  right  to  contract,  and  it  may  be  assumed  that  the  fran- 
chise was  valid  and  binding  upon  both  parties  until  such  time  as 
the  state  chose  to  speak;  but  the  city  entered  into  the  contract 
subject  to  the  reserved  right  of  the  state  to  employ  its  police 
power  and  compel  a  change  of  rates,  and  when  the  state  did 
speak,  the  municipal  power  gave  way  to  the  sovereign  power  of 
the  state.  Benwood  v.  Public  Service  Commission,  75  W.  Va. 
127,  L.R.A.1915C,  261,  83  S.  E.  295;  State  ex  rel.  Webster  v. 
Superior  Ct.  67  Wash.  37,  L.R.A.1915C,  287,  120  Pac.  861, 
Ann.  Cas.  1913D,  78 ;  Monroe  v.  Detroit,  M.  &  T.  Short  Lino 
R  Co.  187  Mich.  864,  P.U.R.1915E,  235,  153  X.  W.  669; 
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.     .  ;  Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis- 

13,  140  Am.  St.  Rep.  1056,  129  N.  W.  926;  Charleston  Consol. 
R.  &  Lighting  Co.  v.  Charleston,  92  S.  0.  127,  75  S.  E.  390 ; 
Duluth  Street  R.  Co.  v.  Railroad  Commission,  161  Wis.  245, 
P.U.R.1915D,  192,  152  N.  W.  887;  California-Oregon  Power 
Co.  V.  Grants  Pass  (D.  C.)  203  Fed.  173.  Other  instructive 
cases  are:  North  Wildwood  v.  Public  Utilities  Comrs.  88  N. 
J.  L.  81,  P.U.R.1916B,  77,  95  Atl.  749;  Worcester  v.  Worcester 
Consol.  Street  R.  Co.  196  U.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct. 
Rep.  327 ;  Dawson  v.  Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E. 
508;  Kenosha  v.  Kenosha  Home  Teleph.  Co.  149  Wis.  338,  135 
N.  W.  848;  Bellevue  v.  Ohio  Valley  Water  Co.  245  Pa.  114,  91 
Atl.  236;  State,  Phillipsburg,  Prosecutor  v.  Public  Utility 
Comrs.  85  N.  J.  L.  141,  88  Atl.  1096.  The  power  to  fix  rates 
by  compulsion  as  distinguished  from  the  power  to  fix  rates  by 
agreement  is  not  granted  to  cities  or  towns,  nor  is  the  right  of  the 
legislative  assembly  to  legislate  upon  that  subject  curbed,  by 
article  11,  §  2,  of  the  state  Constitution,  because  in  its  essence 
it  is  neither  a  municipal  power  nor  an  incident  to  a  pure  munic- 
ipal power/' 

(-4)  Not  an  Impairment  of  Contract. 

An  order  of  the  Commission  increasing  the  rates  prescribed  in 
the  franchise  is  not  an  impairment  of  the  obligation  of  the  con- 
tract within  the  meaning  of  the  Federal  or  state  Constitution. 
Woodbum  v.  Public  Service  Commission,  82  Or.  114,  L.R.A. 
1917C,  98,  P.U.R.1917B,  1.  c.  972,  161  Pac.  391,  Ann.  Cas. 
1917E,  996.  In  the  recent  case  of  Winfield  v.  Public  Service 
Commission,  —  Ind.  — ,  P.U.R.1918B,  1.  c.  752,  118'  N.  E. 
531,  the  supreme  court  of  Indiana  aptly  stated  the  rule  thus : 

''Except  where  the  state  has  thus  irrevocably,  either  directly 
or  indirectly,  devested  itself  of  the  right  to  so  exercise  its  police 
power,  the  state  may,  for  the  public  good,  regulate  the  conduct  of 
the  public  service  companies,  and  the  most  frequent  call  for  such 
regulation  relates  to  charges  of  such  companies  for  their  public 
service;  the  principle  underlying  such  regulation  being  that  the 
charges  for  services  shall  be  fair  and  reasonable,  all  things  con- 
sidered, and  that  the  rate  fixed  shall  not  be  so  low  as  to  deprive 
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the  company  of  means  of  adequate  service,  nor  so  hig^  as  to  un- 
duly burden  the  public. 

"Every  charter  granted  by  the  state,  and  every  franchise, 
whether  granted  by  the  state  directly  or  by  the  municipality 
acting  as  agent  of  the  state,  is  granted  in  view  of  the  rules  above 
stated,  and  especially  in  contemplation  of  the  fact  that  unless  the 
state  has  in  the  charter  to  the  utility  company,  or  in  the  authority 
to  its  agent,  or  by  ratification,  abandoned  its  power  to  so  regu- 
late, the  state's  power  is  by  implication  written  into  such  con- 
tract ;  and  therefore  the  state's  act  of  regulation,  within  the  limits 
above  stated,  is  not  an  impairment  of  the  contract,  but  rather  an 
exercise  of  a  right  provided  in  the  contract.  Grand  Trunk  West- 
em  E.  Co.  V.  South  Bend,  174  Ind.  203,  36  L.R.A.(KS.)  850, 
89  N.  E.  885,-91  K  E.  809;  Manigault  v.  Springs,  199  U.  S. 
473,  50  L.  ed.  274,  26  Sup.  Ct.  Rep.  127 ;  Raymond  Lumber  Co. 
V.  Raymond  Light  &  Water  Co.  92  Wash.  330,  L.R.A.1917C, 
574,  P.U.R1916F,  437,  159  Pac.  133 ;  Manitowoc  v.  Manitowoc 
&  K  Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129 
N".  W.  925 ;  Benwood  v.  Public  Service  Commission,  75  W.  Va. 
127,  L.RA.1915C,  261,  83  S.  E.  298;  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  V.  Menasha  Wooden  Ware  Co.  159  Wis.  130, 
L.R.A.1915r,  732,  150  K  W.  411;  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  142  Ga.  841,  L.R.A.1916E,  358, 
83  S.  E.  946 ;  Dawson  v.  Dawson  Teleph.  Co.  137  Ga.  62,  72 
S.  E.  508;  Cortelyou  v.  Anderson,  73  N.  J.  L.  427,  63  Atl. 
1095." 

(6)  New  York  Case  Not  in  Poirvt. 

In  the  case  of  Quinby  v.  Public  Service  Commission,  223  N. 
Y.  244,  ante,  30,  —  N.  E.  — ,  decided  April  5,  1918,  by  the 
N'ew  York  court  of  appeals,  the  court  did  not  hold  that  the  city 
had  the  power  under  §  18,  article  3,  of  the  Constitution  of  N"ew 
York,  to  irrevocably  fix  the  rate  of  fare  as  a  condition  of  its  con- 
sent to  the  use  of  the  streets.  After  setting  out  the  contention  of 
counsel  for  the  city  of  Rochester,  that  the  city  had  the  power, 
under  the  Constitution,  to  irrevocably  fix  the  rates  and  exclude 
the  power  of  the  state,  the  court  expressly  declined  to  pass  upon 
such  question  in  the  following  language:  "It  is,  however,  un- 
necessary and  therefore  improper  to  decide  at  this  time  what  the 
P.U.R.191SD. 
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Umito  of  I^islative  power  are  in  this  connection ;"  and  based  its 
holding  diat  the  Public  Service  Conxmission  could  not  permit  an 
increase  of  the  rate  prescribed  in  the  franchise  solely  upon  the 
ground  that  there  was  no  express  provision  in  the  Public  Service 
Commission  Act  of  that  state  empowering  the  Commission  to 
raise  the  rates  prescribed  in  a  franchise. 

While  we  do  net  agree  with  the  decision  of  the  New  York 
eooTt  in  the  Quinbj  Case,  which  was  by  a  divided  court,  two  of 
the  judges  dissenting,  yet  the  decision  is  not  in  point  in  this 
case,  as  it  cannot  be  doubted  in  view  of  the  enactments  and  course 
of  legislation  in  this  state  that  it  was  the  intention  and  that  the 
legislature  did  confer  upon  this  Commission,  by  the  Public 
Service  Commission  Act  of  1913,  the  power  to  regulate  rates  pre- 
scribed in  franchises  as  well  as  other  rates.  In  1887  the  legis- 
lature passed  the  first  enabling  act  (Laws  1887,  p.  42,  Mo.  Rev. 
Stat  1899,  §§  6408,  6409).  This  act  gave  the  cities  "exclusive 
control"  over  streets,  and  power  "to  provide  for  regulating  and 
controlling  the  exercise  by  any  person  or  corporation  of  any  pub- 
lic franchise  or  privilege  in  any  of  the  streets,"  etc. ;  and  it  was 
held  in  State  ex  rel.  Gamer  v.  Missouri  &  K.  Teleph.  Co.  189 
Mo.  83,  88  S.  W.  41,  supra,  that  such  an  act  did  not  grant  the 
cities  power  to  regulate  public  service  rates,  as  above  stated. 
This  decision  was  in  1905,  and  in  1907  the  legislature,  in  order 
to  meet  that  decision  and  confer  power  upon  the  cities  to  regulate 
rates,  enacted  the  second  enabling  act  (Mo.  Eev.  Stat.  1909, 
§§  9568-9670)  whereby  the  cities  were  expressly  granted  power 
to  regulate  the  franchise  rates  and  other  rates  of  street  railroads 
and  other  utilities;  and  then  the  legislature  in  §  139  of  the  Act 
of  1913  expressly  repealed  the  Act  of  1907,  enabling  the  cities 
to  r^ulate  rates,  and  conferred  such  power  of  regulation  upon 
this  Commission. 

Practically  all  of  the  street  railway,  telephone,  electric  light, 
gas  and  water  rates  in  effect  in  this  state  at  the  time  of  the 
passage  of  the  Act  of  1913  had  been  prescribed  by  franchises,  and 
it  is  clear  from  the  provisions  of  the  two  acts  that  it  was  the  inten- 
tion of  the  legislature  to  withdraw  from  the  cities  the  power  that 
had  been  conferred  upon  them  in  1907  to  regulate  franchise  rates 
and  other  rates,  and  to  confer  such  power  on  this  Commission.  It 
certainly  cannot  be  held  that  it  was  the  intention  of  the  legisla- 
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ture  in  1913  to  repeal  the  Act  of  1907,  providing  for  the  regula- 
tion of  all  these  franchise  rates  without  providing  some  other 
method  of  regulation,  without  convicting  the  legislature  of  a  high- 
ly improvident  act,  and  this  cannot  be  done  when  the  Act  of  1907 
is  considered  in  connection  with  the  full  and  complete  provisions 
of  the  Act  of  1913  for  the  r^ulation  of  the  rates  of  all  these 
utilities.  The  Act  of  1907  expressly  meoiions  the  rates  of  utili- 
ties operating  under  franchises,  and  it  diould  be  read  in  con- 
nection with  the  Act  of  1913. 

(6)   Weight  of  Avihority  Favoring  Jurisdiction. 

In  holding  that  the  Commission  may  modify  a  franchise  rate, 
we  are  not  announcing  a  new  or  strange  doctrine.  Each  of  the 
forty-eight  states,  with  the  exception  of  Delaware,  now  has  a 
state  commission  with  power  to  regulate  the  rates  of  one  or  more 
classes  of  public  utilities  under  statutory  provisions  similar  to 
our  own,  and  it  has  been  held  with  almost  uniformity  of  opinion 
by  both  the  courts  and  commissions  of  these  states  that  these  rates 
may  be  raised  or  lowered  under  the  police  power  of  the  state  as 
the  public  interest  may  demand.  The  supreme  court  of  Penn- 
sylvania, in  the  case  of  Turtle  Creek  v.  Pennsylvania  Water  Co. 
243  Pa.  415,  90  Atl.  199,  recently  said:  "In  many  jurisdic- 
tions it  has  been  held  that  a  contract  as  to  rates  is  subject  to 
modification  or  abrogation  by  legislative  action,  either  direct  or 
through  the  medium  of  a  commission.  Indeed,  it  must  be  con- 
ceded that  the  whole  trend  of  modern  decision  is  in  this  direc- 
tion.'*  And  an  examination  of  the  cases  cited  in  our  preliminary 
report,  with  the  additional  recent  cases  cited  herein,  will  bear  out 
this  statement  of  the  court.  Woodbum  v.  Public  Service  Commis- 
sion, 82  Or.  114,  L.R.A.1917C,  98,  P.TT.R.1917B,  967,  161 
Pac  891,  Ann.  Cas.  1917E,  996;  Re  Utah  Light  &  Traction 
Co.  (Utah)  P.U.K1918B,  497;  Pawhuska  v.  Pawhuska  Oil  & 
Gas  Co.  —  Okla.  — ,  P.U.R1917F,  226,  166  Pac.  1058;  Win- 
field  V.  Public  Service  Commission,  —  Ind.  — ,  P.U.R.1918B, 
747,  118  N.  E.  531 ;  State  ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.RA.1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D, 
78;  Dawson  v.  Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E.  508; 
Keefe  v.  Lexington  &  B.  Street  R.  Co.  185  Mass.  183,  70  K  E. 
37 ;  Flcod  v.  Leahy,  1«3  Mass.  232,  66  N.  E.  787 ;  Benwood  v. 
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Public  Service  Commission,  L.R.A.1915C,  261,  with  extensive 
case  note  (75  W.  Va.  127,  83  S.  E.  295). 

We  therefore  hold  that  it  is  our  duty  under  the  law  to  examine 
the  facts,  and  fix  just  and  reasonable  rates,  notwithstanding  the 
franchise  or  franchises  between  the  city  and  the  company;  and 
if  the  present  rates  of  the  company  are  not  suflBcient  to  enable  it 
to  render  adequate  service,  then  the  public  interest  and  welfare 
demand  that  we  permit  an  increase  of  such  rates, 

S   The  Facts. 

(1)   General  Description. 

With  the  exception  of  a  short  municipal  line  and  the  lines  of 
the  Illinois  Traction  System,  the  United  Railways  Company 
operates  all  of  the  street  railway  lines  in  the  city  of  St.  Louis, 
and  also  operates  lines  radiating  out  into  the  county. 

The  city  has  a  population  of  about  800,000,  and  covers  an 
area  of  about  62^  square  miles.  Greater  St.  Louis  has  a  popula- 
tion of  about  1,000,000. 

The  company's  total  mileage  in  single  track  on  December  31, 
1917,  was  as  follows : 

City  track 345.61  miles 

County  track   112.18  miles 

Total  457.79  miles 

Missouri  Electric  R.  R 21.66  miles 

Grand  total    479.35  miles 

During  1917  the  company  carried  on  its  lines,  exclusive  of  the 
Missouri  Electric  Railroad,  the  following  passengers : 

Revenue  passenger  5^   257,794,495 

Revalue  passenger  21^ 4,770,370 

Total  revenue  passengers    262,564,865 

Transfer  passengers    140,736,831 

Total  passengers   403,300,696 

A  maximum  of  approximately  1,260  cars  was  operated  on 
"Week  days  during  1917.  The  company's  cars  have  an  average 
seating  capacity  of  approximately  fifty  per  car,  and  an  average 
comfortable  capacity  of  about  eighty  passengers. 

The  passenger  car  mileage  during  1917  was  43,996,905,  other 

car  mileage  was  79,848,  making  a  total  of  44,076,753. 
P.U.R.1918D. 
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The  power  aupply  of  the  company  is  obtained  from  three 
sources : 

1.  Water  power  purchased 22,400  kilowatta 

2.  Steam  power  purchased 14,000  kilowatt* 

3.  Power  produced  in  plants  of  the  United  Railways  Com- 

pany at: 

(a)  Park  and  Vandeventer  aves.— capacity  12,000  kilowatts. 

(b)  Broadway  and  Salisbury  st — capacity  9,600  kilowatts. 

During  the  year  1917,  the  average  distribution  of  power  on 
the  kilowatt  hour  basis  was  as  follows : 

Purchased  water  power   66.2% 

Purchased  steam  power  28.5% 

United  Railways  plants  15.3% 

The  peak  load  was  distributed  as  follows : 

Purchased  water  power    36.4%— 22,400   kw. 

Purchased  steam  power   24.4% — 14,000   kw. 

United  Railways  plants   30.2%— 20,600   kw. 

Totol  peak - 100.0%— 57,000   kw. 

The  total  kilowatt  hour  consumption  during  1917  was  190,- 

851,523.    The  average  week-day  load  factor  was  38  per  cent 

The  cost  of  power  consumed  during  1917  was  as  follows: 

( a )  Cost  of  water  power  per  kilowatt  hour 6.76  mills 

( b )  Cost  of  purchased  steam  power  per  kilowatt  hour 8.38  mills 

(c)  Cost  of  all  purchased  power  per  kilowatt  hour 6.67  mills 

(d)  Cost  of  generated  power  per  kilowatt  hour  (production  cost 

only)     11.49  mills 

( e)  Average  cost  of  all  power  per  kilowatt  hour 7.38  mills 

(^)  Capitalization. 

In  1899  the  United  Railways  Company  acquired  control  of  all 
the  street  railway  lines  in  St.  Louis  except  the  "Suburban  Sys- 
tem." The  mileage  of  the  lines  thus  acquired  was  approximately 
300  miles.  On  September  30,  1899,  the  United  Railways  Com- 
pany leased  all  of  its  lines  to  the  transit  company  for  a  term  of 
forty  years.  This  lease  was  surrendered  under  the  terms  of  the 
Tripartite  Agreement,  dated  September  27,  1904,  which  went 
into  eflFect  on  October  31,  1904,  and  since  this  date  the  lines  have 
been  operated  by  the  United  Railways  Company. 

In  1906  the  property  of  the  St.  Louis  &  Suburban  Railway 
Company,  known  as  the  "Suburban  System,"  was  acquired  bv 
the  United  Railways  Company,  and,  since  January  1,  1907, 
these  lines  have  been  operated  by  the  United  Railways  Company. 

The  funded  debt  and  capital  stock  outstanding  December  31, 

1917,  aggregated  $97,122,000,  consisting  of  bonds,  $55,825,000, 

and  stock  $41,297,000,  as  follows: 
P.U.R.1918D. 
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Referring  to  the  first  item  in  the  above  table,  it  will  be  noted 
that  the  Union  Depot  Railroad  Company  6  per  cent  bonds,  $3,- 
235,000  of  which  are  outstanding,  mature  June  1,  1918.  There 
is  a  provision  in  the  general  4  per  cent  mortgage  of  the  United 
Railways  Company,  whereby  the  Union  Depot  Railroad  Com- 
pany bonds  at  maturity  may  be  retired  and  replaced  by  United 
Railways  Company  bonds. 

However,  the  United  Railways  Company  4  per  cent  bonds 
have  been  selling  at  a  price  varying  from  50  to  55 ;  it  is  there- 
fore obvious  that  to  sell  enough  of  these  bonds  to  retire  the  Union 
Depot  bonds  would  represent  not  only  a  large  and  difiicult  finan- 
cial transaction,  but  also  a  heavy  financial  loss. 

The  Union  Depot  Railroad  Company  bonds  cover  what  used 
to  be  known  as  the  "SouUin  System."  In  general,  it  covers  the 
south  end  of  the  Bellefontaine  line  as  operated  at  present,  tracks 
on  Pine  street,  tracks  en  Twelfth  street,  tracks  on  Gravois  ave- 
nue, the  northern  end  of  the  Bellefontaine  line,  tracks  on  Ninth 
street,  and  tracks  on  St.  Louis  avenue. 

Failure  to  pay  these  bonds  at  maturity,  or  adjust  them  in 
some  form,  would  probably  take  the  Union  Depot  System  out  of 
the  United  Railways  System. 

The  market  value  of  securities  issued  is  shown  in  the  following 

table: 
P.U.R.1918D. 
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The  common  stock  has  never  received  any  dividends ;  and  the 
preferred  stock  has  received  no  dividends  since  1910.  This  fail- 
ure to  pay  dividends  on  the  preferred  stock  was  not  due  to  lack 
of  earnings,  but  was  due  principally  to  the  destruction  of  the 
company's  credit,  making  it  necessary  to  reinvest  earnings  in 
the  property. 

(3)  The  Franchise. 

Due  to  a  combination  of  circumstances,  the  credit  of  the  com- 
pany was  much  impaired.  The  company  claims  that  it  has  not 
been  able  to  raise  any  new  money  during  the  past  eleven  years, 
and  all  money  spent  for  extensions  and  betterments  to  the  prop- 
erty has  been  taken  out  of  the  earnings  of  the  property  itself. 
Although  the  company  enjoyed  fair  earnings  during  normal 
times,  it  was  forced  to  live  from  hand  to  mouth  by  reason  of  its 
inability  to  borrow  money. 

The  lines  of  the  company  are  now  being  operated  under  a 
number  of  underlying  franchises  and  also  under  two  blanket 
franchises.  As  to  the  extension  of  these  blanket  franchises,  there 
is  a  dispute  between  the  city  and  the  company.  The  city  claimed 
that  the  right  of  the  company  to  operate  street  cars  on  the  public 
streets  expires  at  the  termination  of  each  individual  franchise, 
while  the  company  claimed  that  these  underlying  franchises  had 
been  extended  by  two  blanket  franchises,  the  St.  Louis  Transit 
franchise  extending  to  1939,  and  the  Central  Traction  franchise 
extending  to  1948.  When  the  franchise  of  the  Jefferson  avenue 
line  expired  in  1911,  the  city  brought  quo  warranto  proceedings 
to  determine  by  what  right  the  company  continued  to  operate 
this  line.  The  circuit  court  ruled  in  favor  of  the  company,  and 
the  case  was  then  appealed  by  the  city  to  the  supreme  court  of 
Missouri,  where  it  is  now  pending. 

To  remove  this  uncertainty  relative  to  the  date  of  expiration 
of  its  franchises,  and  the  consequent  adverse  effect  on  its  credit, 
the  company  made  application  for  a  new  franchise. 

During  months  of  negotiation  biDs  were  drawn,  rejected,  and 
amended,  until  finally,  on  March  22,  1918,  the  board  of  alder- 
men adopted  the  amendments  suggested  by  the  Board  of  Public 
Service  by  a  vote  of  twenty-eight  to  one.    The  principal  features 

of  this  ordinance  are  as  follows : 
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1.  The  franchise  of  the  company^s  subsidiaries  will  be  vali- 
dated and  extended  until  1948; 

2.  The  company  will  be  permitted  to  earn  for  the  present  not 
to  exceed  6  per  cent  annually  on  a  valuation  of  $60,000,000,  and 
7  per  cent  on  money  put  into  the  property  hereafter. 

3.  The  temporary  valuation  of  $60,000,000  is  fixed  on  the 
company's  holdings  as  a  basis  of  its  earning  power,  with  a  proviso 
that  the  physical  valuation  of  the  properties  made  by  the  Public 
Service  Commission  of  Missouri  within  two  years  shall  be  substi- 
tuted for  the  temporary  valuation. 

4.  The  mill  tax  and  franchise  tax  will  be  eliminated,  and  the 
company  will  be  required  to  pay  to  the  city,  in  lieu  thereof,  } 
of  1  per  cent  of  its  gross  receipts  annually.  This  latter  tax  may 
be  increased  not  to  exceed  3  per  cent  of  the  company's  gross 
annual  receipts. 

5.  The  company  will  be  permitted  to  pay  the  accrued  mill  tax 
to  the  city  in  ten  annual  instalments,  without  interest. 

6.  The  fare  must  remain  at  5  cents,  and  universal  transfers 
must  be  given,  until  the  jurisdiction  of  the  Public  Service  Com- 
mission of  Missouri  to  make  a  change  is  established  and  the 
Commission  has  legally  ordered  a  change. 

7.  The  standards  of  service  prescribed  by  the  Public  Service 
Commission  of  Missouri  in  its  order  of  May  4,  1915,  are  written 
in  the  ordinance. 

8.  The  company  must  reorganize  and  accept  the  terms  of  the 
ordinance  within  twelve  months,  or  within  six  months  after  peace 
is  declared  in  the  European  War. 

With  reference  to  the  adoption  of  this  ordinance  the  mayor 
wrote  the  city  counselor  as  follows : 

On  March  29,  1918,  the  board  of  aldermen  passed  an  ordi- 
nance entitled: 

"An  Ordinance  Authorizing  the  United  Kailways  Company 
of  St.  Louis,  Its  Successors,  Lessees,  and  Assigns,  to  Construct, 
Maintain,  and  Operate  a  Street  Eailway  System  upon  and  along 
the  Streets  of  the  City  of  St.  Louis,  Missouri,  Until  and  Includ- 
ing April  12th,  1948;  Prescribing  the  Terms  and  Conditions 
of  the  Grant,  the  Eights  to  Be  Exercised  and  the  Obligations 
to  Be  Performed;  Providing  for  Extensions,  Betterments  and 
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Additions  to  the  Equipment  and  Service  of  the  Company,  In- 
cluding Rapid  Transit  Facilities;  Eequiring  a  Eeduction  of 
the  Mortgage  Indebtedness  and  Capital  Stock  of  the  Company 
to  the  Capital  Value  as  Provided  Herein;  Providing  for  the 
Purchase  of  Street  Railway  System  by  the  City  upon  Pre- 
S5cribed  Terms  and  Conditions ;  Reserving  the  Right  on  the  Part 
of  the  City  to  Amend,  Alter  or  Repeal  the  Franchise  Granted; 
Repealing  Ordinance  Number  21,087,  Approved  March  25th, 
1903,  and  All  Other  Ordinances  in  Conflict  or  Inconsistent  with 
the  Provisions  of  this  Ordinance;  and  Providing  for  Payments 
to  Be  Made  by  the  Company  for  the  Rights  and  Privileges 
Granted." 

You  inform  me  that  it  is  your  purpose  to  present  a  copy  of 
this  ordinance  to  the  Honorable  Public  Service  Commission  at 
Jefferson  City,  Missouri,  in  support  of  the  contention  of  the 
city  of  St.  Louis  against  the  increase  in  fares  of  the  United 
Railways  Company  as  petitioned  in  its  application  now  pend- 
ing before  the  Commission. 

In  order  that  the  Commission  may  have  before  it  definite 
information  as  to  my  attitude  on  this  measure,  I  desire  to  here- 
with inform  you  that  you  may  state  to  the  Conunission  that  1 
shall,  as  soon  as  I  am  authorized  to  do  so  by  law,  sl&x  my  ap- 
proval to  this  measure  so  that  same  may  become  an  ordinance 
subject  to  the  referendum  provisions  of  the  charter. 

Respectfully, 
(Signed)  Henry  W.  Kiel, 
Mayor. 

The  Commission  has  since  been  informed  through  the  press 
that  the  mayor  signed  the  ordinance  on  April  10th.  The  com- 
promise ordinance  will  be  subject  to  a  referendum  vote,  if  7  per 
cent  of  the  roistered  voters  demand  such  a  referendum  within 
sixty  days.  If  a  referendum  vote  is  demanded,  the  ordinance 
cannot  be  voted  on  until  next  fall. 

The  ordinance  requires  a  financial  reorganization  of  the  com- 
pany, involving  a  scaling  down  of  securities  from  approximately 
$100,000,000  to  $60,000,000.  Under  present  financial  con- 
ditions, and  with  the  number  of  classes  of  securities  and  owners 
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involvedy  it  appears  almost  oertain  that  this  reorganization  can- 
not be  consummated  during  1918. 

(i)  Valuaiion. 

President  McCuUoch  estimated  the  value  of  the  company's 
property  to  be  $75,276,371.94,  as  of  December  31,  1917.  C.  E. 
Smith,  the  city's  consulting  engineer,  testified  that  a  value  of 
$70,000,000  might  be  justified.  James  E.  Allison,  valuation 
engineer  employed  by  the  city,  submitted  two  figures:  The 
first,  $48,784,490.87,  based  partially  on  actual  cost  and  par- 
tially on  estimate;  and  the  second,  $72,589,141.42,  an  estimated 
reproduction  cost,  in  which  there  is  an  allowance  of  20  per 
cent  for  advance  in  prices  since  1911.  Mr.  McCuUoch  used 
this  same  percentage  in  his  estimate  of  $75,276,371.94,  Both 
Mr.  Allison  and  Mr.  Smith  stated  that  20  per  cent  was  a  con- 
servative allowance  for  advance  in    prices  since  1911. 

The  ordinance  validating  the  company's  franchises  until  1948 
tentatively  fixes  the  value  at  $60,000,000.  This  is  a  compromise 
figure  reached  after  months  of  negotiation  between  committees 
representing  the  company  and  the  city.  This  tentative  $60,- 
000,000  valuation  includes  the  property  of  the  Missouri  Elec- 
tric Railroad  (the  St  Charles  line).  The  other  estimates  do 
not  include  the  Missouri  Electric  Railroad. 

It  appears  that  the  company's  application  for  a  rate  increase 
is  confined  to  the  city  of  St.  Louis.  We  are,  therefore,  at  this 
time  not  concerned  with  the  property  outside  of  the  city.  The 
evidence  shows  that  approximately  88  per  c«it,  or  $52,800,000, 
of  the  total  of  $60,000,000  is  located  within  the  city  limits. 

(5)  Operating  Revenues. 

President  McCuUoch  testified  that  the  company's  receipts 
liave  decreased  steadily  since  last  September.  In  order  to  esti- 
mate the  revenue  for  1918,  the  months  of  January  and  Febri]- 
ary,  with  the  strike  period  omitted,  were  compared  with  the 
same  months  of  last  year,  leaving  out  the  corresponding  days. 
The  result  shows  a  decrease,  the  1918  revenue  being  95.76  per 
cent  of  the  1917  revenue.  In  1917  the  total  operating  revenue 
was  $13,125,559.67,  and  this  year's  estimated  revenue  totals 
$12,569,035.94.  At  the  request  of  the  Commission,  these  cal- 
culations were  subsequently  extended  to  cover  January,  Febru- 
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ary,  and  March,  and  the  result  diows  the  1918  revenue  for  said 
three  months  to  be  97.17  per  cent  of  the  1917  rev^aue  during  a 
corresponding  period.  The  total  operating  revenue  for  the  year 
1918  calculated  on  the  basis  of  97.17  per  cent  of  the  1917  operat- 
ing revenue  amounts  to  $12,754,106.33. 

At  the  request  of  the  city  the  company  also  showed  a  com- 
parison between  the  revenues  in  January  and  February  (ex- 
clusive of  a  period  corresponding  to  the  strike  period)  and  the 
revenue  for  the  entire  year  for  the  years  1906  to  1917,  inclusive. 
Applying  the  average  relation  for  twelve  years  to  1918,  the  city 
estimates  gross  revenues  in  1918  of  about  $13,000,000,  whereas 
exhibit  "M"  shows  1918  revenues  based  on  direct  comparison 
with  1917  to  be  about  $12,457,000. 

The  city  claims  that  on  account  of  the  general  prosperity  of 
the  community  and  the  favorable  showing  of  March,  1918,  that 
the  1918  gross  earnings  will  exceed  $13,000,000,  and  that  there 
is  no  reason  that  they  will  fall  below  those  of  1917,  amounting 
to  $13,125,559.67. 

(6)  Operating  Expenses, 

On  February  2,  1918,  a  suspension  of  work  took  place,  involv- 
ing all  of  the  employees  of  the  transportation  department  except 
the  clerical  force.  A  settlement  resulted  cm  February  8th  by 
an  agreement  recognizing  the  right  of  the  employees  to  belong  to 
the  respective  unions. 

The  question  of  wages  and  working  conditions  was  taken  up 
by  the  contending  parties,  with  the  result  that  they  reached  a 
settlement  on  practically  everything  but  wages. 

The  wages  of  the  trainmen  at  present  vary  from  26  to  32 
cents  an  hour  over  a  period  of  ten  years.  The  rate  is  26  cents 
an  hour  for  the  first  year,  and  is  increased  1  cent  an  hour  each 
year  for  three  years,  and  after  that  a  half  cent  an  hour  each 
year  until  a  maximum  of  32  cents  an  hour  is  reached  in  ten 
years.  The  wages  of  other  employees  are  difficult  to  state,  for 
the  reason  that  the  range  covered  varies  from  common  laborer 
to  skilled  mechanics. 

The  trainmen  demand,  in  substance,  an  hourly  wage  of  40 
cents  for  the  first  year's  service  and  45  cents  thereafter,  an  eight- 
hour  day,  extra  pay  for  breaking  in  students,  extra  time  for 
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making  out  reports,  time  and  one  half  for  overtime,  and  a 
minimum  monthly  wage  of  $80  for  extra  men.  The  demands 
of  other  employees  are  along  the  same  general  lines,  in  that 
they  ask  for  a  substantial  increase  in  .wages,  an  eight-hour  day, 
and  some  additional  adjustment  of  working  conditions. 

The  demands  of  the  trainmen,  as  estimated  by  the  company, 
amount  to  an  increase  of  $1,400,000  in  wages,  and  an  additional 
operating  expense  due  to  altered  working  conditions,  of  $700,000, 
making  a  total  in  the  demands  of  the  trainmen  of  $2,100,000. 
The  estimated  demands  of  the  other  employees  in  wages  and 
working  conditions  amount  to  an  increase  of  $1,000,000  per 
year,  making  a  total  of  both  demands  of  $3,100,000  per  year 
increase  in  cost  of  labor. 

President  McCuUoch  stated  he  was  of  the  opinion  that  an 
increase  of  10  cents  per  hour  to  trainmen  and  a  proportionate 
increase  to  other  employees  working  on  a  salary  of  less  than 
$200  per  month  was  justified  by  the  increased  cost  of  living. 

C.  E.  Smith,  consulting  engineer  for  the  city,  stated  that  in 
his  opinion  the  1918  operating  expenses  should  be  based  upon 
an  increase  in  wages  of  5  cents  an  hour,  for  the  reason  that  he 
did  not  know  of  any  instance  in  which  there  had  been,  at  one 
time,  a  raise  of  wages  in  excess  of  5  cents  an  hour.  He  stated, 
further,  that  in  his  opinion  a  5-cent  an  hour  increase  is  what 
should  be  considered  the  maximum  increase  under  any  cir- 
cumstances. 

City  Coimselor  Danes,  in  the  argument  of  the  case,  stated 
that  he  and  the  city  administration  were  of  the  opinion  that  the 
employees  of  the  United  Railways  Company  were  entitled  to 
an  increase  in  wages  of  10  cents  an  hour. 

Edward  McMorrow,  representing  the  Amalgamated  Associa- 
tion of  Street  &  Electric  Eailway  Employees  of  America,  ap- 
peared before  the  Commission  and  stated: 

"Now,  both  Mr.  McCulloch  and  Mr.  Smith  said  something 
about  10  and  5  cents  an  hour.  I  want  to  tell  both  of  them  they 
are  wrong.  The  men  in  St.  Louis  are  asking  an  eight-hour  day 
and  they  are  asking  from  40  to  45  cents  an  hour  and  time  and 
a  half  for  overtime,  and  I  miss  my  guess  very  seriously  if  they 
would  be  satisfied  with  anything  else.'' 

When  asked  why  the  matter  of  wages  had  not  been  arbitrated 

KU.R.1918D. 


Digitized  by 


Google 


424  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

to  a  conclusion,  the  witness  stated:  ".  .  .  we  don't  want 
to  hamper  or  interfere  with  the  progress  of  this  negotiation. 
Mr.  McMorrow  called  attention  to  the  fact  that  there  are 
30,000  people  who  are  directly  dependent  upon  the  company. 
The  5,500  employees  in  service  during  1917  are  roughly  divided 
as  follows: 

Trainmen '. 3,000 

Shop  employees    800 

Power  plant 100 

Line  department  100  to      150 

Track  department 300  to     40O 

Office    , 100 

All  of  the  above,  except  the  office  employees,  have  made  wage' 
demands  upon  the  company.  The  changed  working  conditions 
demanded  would  mean  approximately  1,400  additional  train- 
men. 

President  McCuUoch  submitted  the  following  information 
relative  to  trainmen's  wages,  taken  largely  from  a  publication 
of  the  Amalgamated  Association: 

New  York $2.70  to  $3.40  per  day 

Chicago  30  to  39  oents  an  hour 

Philadelphia    30  to  35  cents  an  hour 

St.  Louis    26  to  32  cents  an  hour 

Boston 31^  to  36|  cents  an  hour 

(1)  Cleveland    32  to  35  cents  an  hour 

(2)  Pittsburg    32  to  40  cents  an  hour 

(3)  Detroit    30  to  40  cents  an  hour 

Buffalo    27  to  34  cents  an  hour 

San  Francisco  43|  cents  an  hour 

Milwaukee   20  to  33  cents  an  hour 

Cincinnati    26  to  34  cents  an  hour 

Newark    28  to  34  cents  an  hour 

Bay  State  Railway   31^  to  37  cents  an  hour 

Washington    27  to  31  cents  an  hour 

Indianapolis     29  to  35  cents  an  hour 

Seattle     33  to  41  cents  an  hour 

(4)  Kansas  City 25  to  33  cents  an  hour 

Portland,  Oregon   38  to  45  cents  an  hoiur 

Brooklyn     26  to  34  cents  an  hour 

Denver     28  to  34  cents  an  hour 

Columbus,  Ohio 24  to  31  cents  an  hour 

Toronto  30  to  37  oents'  an  hour 

(1)  Contract  expires  May  1,  1918,  and  men  have  made  a  demand  for  50 

and  65  cents  an  hour 

(2)  Contract  expires  May  1,  1918. 

(3)  Contract  expires  May  1,  1918,  and  men  have  asked  60  and  65  cents  an 

hour. 

(4)  Contract  expires  August,  1918. 

Mr.  McMorrow,  of  the  Amalgamated  Association,  stated  that 
the  present  scale  in  Cleveland  is  30  and  35  cents  an  hour,  and 
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that  the  men  have  asked  QO  and  65  cents;  and  that  the  men  at 
Detroit  have  asked  60  cents. 

An  increase  in  wages  of  10  cents  an  hour  to  trainmen  and  a 
proportionate  increase  to  other  employees  will  amount  to 
$1,470,498.11,  an  increase  of  35.6  per  cent  The  increase  in 
materials  is  estimated  at  15  per  cent,  or  $231,690.85  over 
last  year. 

The  company  estimated  that  its  1918  taxes  would  amount 
to  $1,756,751.76,  an  increase  of  $972,373.09  over  1917.  This 
estimate  is  predicated  upon  the  assumption  that  the  general  levy 
would  be  made  at  the  old  rate  on  a  $60,000,000  valuation. 

On  basis  of  these  assumptions  as  to  operating  expenses,  the 
company  estimates  the  amount  by  which  the  earnings  in  1918 
\\ill  fail  to  provide  for  operating  expenses  and  fixed  charges 
to  be  $2,452,794.68 ;  and  estimates  the  amount  by  which  earn- 
ings will  fail  to  provide  for  operating  expenses  and  a  6  per  cent 
return  on  $60,000,000  (the  rate  of  return  and  the  value  named 
in  the  compromise  ordinance)  to  be  $3,529,564.21. 

(7)  Necessity  for  Increased  Revenue. 

The  company  submitted  comparative  income  accounts  for  the 

years  1913  to  1917  inclusive,  which  are  as  follows: 
r.UJl.l918D. 
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Proceeding  on  the  assumption  that  traffic  during  1918  will 
be  2.83  per  cent  less  than  that  of  1917,  the  company  estimates 
that  its  1918  .operating  revenue  will  be  $12,754,106.33;  and 
assumes  that  1918  operating  expenses,  exclusive  of  depreciation 
and  the  "mill  tax,"  will  be  $11,153,177.78.  The  estimated  1918 
operating  expenses  include  the  following  increases  over  1917: 

I 

Labor,  on  basis  of  10  cents  an  hour  increase  to  trainmen  and  a 

proportionate  increase  to  other  enaployees $1,470,498.11 

Material    231,690.85 

Taxes   972,000.00 

Total     $2,674,188.9» 

Using  the  above  figures  as  a  basis,  the  company  then  makes 
the  following  calculations : 

ESTIMATED  INCOME  ACCOUNT. 

Year  Ended  December  31,  1918. 

Operating  revenues  (estimated  on  basis  of  three  months)   ....  $12,754,106.33 

Operating  expenses   (excluding  depreciation)    11,153,177.78 

Net  revenue  available  for  depreciation  and  fixed  charges  ....  $  1,600,928.55 

Depreciation  at  10%   1,275,410.63 

Mill  tax  reserve  at  2%  255,082.13 

Total    1,530,492.76 

Net  available  for  fixed  charges 70,435.79 

Fixed  charges   2,523,230.47 

Amount  by  which  earnings  will  fail  to  provide  for  operating 
expenses  and  fixed  charges   $  2,452,794.68 

C.  E.  Smith,  the  city's  consulting  engineer,  took  the  position 
that  the  company  would  earn  7  per  cent  on  the  value  of  its 
property  in  the  city  during  1918;  and  therefore  was  not  entitled 
to  an  increase  in  fares.  He  based  his  conclusions  on  the  follow- 
ing assumption:  That  there  would  be  a  reduction  of  $300,000 
in  taxes,  an  increase  in  labor  and  material  of  $830,000,  and 
tbat  the  difference,  $500,000  in  round  numbers,  should  be  de- 
ducted from  the  average  net  earnings  for  eight  years,  leaving 
$3,794,000  as  the  expected  net  earnings  for  1918  on  88  per 
cent  of  $60,000,000,  or  $52,800,000,  the  tentative  value  of  the 
property  in  the  city.  He  also  assumed  that  the  operating  ex- 
penses would  decrease  proportionately  with  the  estimated  de- 
crease in  operating  revenue;  and  that  7  per  cent  of  the  gross 
earnings  was  sufficient  to  provide  for  depreciation.  He  con- 
tended that  the  county  lines  were  merely  self-supporting;  and 
P.U.R.1918D. 
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therefore  the  net  earnings  of  $3,794,000  were  applicable  to  the 
$52,800,000,  making  a  return  of  about  7  per  cent. 

With  reference  to  Mr.  Smith's  conclusion,  counsel  for  the 
company  in  their  brief  submit  the  following: 

Mr.  Smith  arrives  at  this  conclusion  by  indulging  in  what 
we  think  are  unwarranted  assumptions,  by  lumping'  his  figures 
and  using  'round  sums' — more  or  less,  as  the  case  may  be,  than 
the  exact  figures,  but  in  every  case  increasing  the  alleged  net 
earnings. 

"We  shall  endeavor  to  show,  first,  that  Mr.  Smith's  compu- 
tation, under  his  own  theory,  by  reason  of  using  'round  sums/ 
is  erroneous;  and,  second,  that  his  theory  is  erroneous  as  being 
bottomed  upon  unwarranted  assumptions  of  conditions  that  can- 
not possibly  obtain. 

"Mr.  Smith  starts  with  the  assumption  that  the  net  earnings 
of  the  company  have  been  $4,294,775.  He  estimates  that  the 
increased  cost  of  labor,  at  5  cents  per  hour,  will  amount  to 
$600,000,  the  increased  cost  of  material  will  amount  to  $230,- 
000,  and  the  increased  taxes  will  amount  to  $100,000  per  anniun, 
making  a  total  gross  increase  of  $930,000.  He  estimates  that 
the  mill  tax  and  franchise  taxes  now  paid  to  the  city,  amount- 
ing to  $480,000  per  annum,  will  be  reduced  to  $80,000  per 
annum,  under  the  provisions  of  the  compromise  ordinance,  which 
is  adverted  to  later.  Deducting  this  supposed  saving  in  taxes 
from  the  $930,000  gross  increase,  he  estimates  that  the  net  in- 
crease in  operating  expenses  will  amount  to  only  $530,000  per 
annum,  which,  deducted  from  the  estimated  earnings  of  $4,294,- 
775  would  give  an  income  available  for  return  on  investment  of 
$3,794,000. 

"This  computation  is  as  follows : 

Estimated  net  earnings   $4,204,775.00 

Increased  cost  of  labor 600,000.00 

Increased  cost  of  material 230,000.00 

Increased  taxes    100,000.00 

$930,000.00 
Less  reduction  of  mill  tax  and  franchise  tax  . .     400,000.00 

Net  increase  in  operating  expenses 530,000.00 

Estimated  net  earnings  for  1918 $3,764,775.00 
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''Errors  in  Mr.  Smith's  Computations. — Mr.  Smith's  estimate 
that  the  net  earnings  of  the  company  available  for  return  on  the 
investment,  from  1910  to  1917,  inclusive,  were  $4,294,775  per 
amium,  is  based  upon  the  following  computation : 

^*IIe  adds  to  the  amount  of  interest  and  dividends  paid  from 
1910  to  1917,  inclusive,  the  amount  set  aside  for  depreciation 
and  miscellaneous  reserves,  the  amount  of  surplus  earnings,  and 
the  sum  of  $350,000  per  annum,  which  he  estimates  is  the 
amount  annually  spent  by  the  company,  out  of  earnings,  for 
capital  expenditures,  and  deducts  from  this  total  the  aggregate 
amount  actually  spent  for  renewals  during  this  period,  charge- 
able to  depreciation  account,  and  the  amount  spent  for  retiring 
property.    This  computation  is  as  follows: 

Depreciation  and  miscellaneous  reserve   $10,8^d»221.18 

Surplus  6,042,096.37 

$16,911,317.55 
Less  actually  spent  for  renewals  6,779,784.28 

$10,131,533.27 

Interest  and  dividends  paid  1910  to  1917  (inclusive)    21,574,567.12 

Estimated  capital   expenditures  paid   for   out  of   earnings 

($360,000  per  year)    2,800,000.00 

$34,506,100.39 
Less  property  retired   901,931.91 

$33,604,168.48 


''Mr.  Smith's  computation  is  erroneous  because,  while  the 
'depreciation  and  miscellaneous  reserve'  includes  the  amount  set 
aside  for  mill-tax  reserve,  amounting  to  f$l,454,708.17,  he  does 
not  include  the  mill  tax  as  a  charge  or  operating  cost.  If  the 
company  is  ultimately  required  to  pay  the  mill  fax,  as  the  city 
contends  it  should  and  must,  it  should,  in  the  computation  made 
by  the  city,  be  included  as  an  operating  cost.  Therefore,  the 
amount  of  the  mill-tax  reserve  should  be  deducted  from  the  total 
arrived  at  by  Mr.  Smith  in  the  computation  according  to  the 
above  formula.  Deducting  this  amount,  the  total  will  be  $32,- 
149,460.31,  and  the  yearly  average  will  be  $4,018,680,  instead 
of  $4,294,775,  as  estimated  by  Mr.  Smith. 

"The  increased  cost  incident  to  granting  a  5  cent  an  hour 
increase  to  the  employees  would  amount  to  $735,249.05.  instead 
of  $600,000,  as  estimated  in  'round  figures'  by  Mr.  Smith. 
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"The  increased  cost  of  material  will  amount  to  $231,690.85, 
instead  of  $230,000,  as  estimated  in  ^round  figures'  by  Mr. 
Smith. 

"The  undisputed  tax  increase  will  amount  to  $143,830.31, 
instead  of  $100,000,  as  estimated  in  'round  figures'  by  Mr. 
Smith. 

"The  account,  correctly  stated,  according  to  Mr.  Smith's 
formula,  is  as  follows: 

Estimated  net  earnings   , $4,018,680.00 

Increased  cost  of  labor $    735,249.05 

Increased  cost  of  material 231,690.85 

Increased  taxes   143,830.31 

Total   $1,110,770.21 

Less  reduction  of  mill  tax  and  franchise  tax       400,000.00 

Net  increase  in  operating  expenses 710,770.21 

Estimated  net  earnings  for  1918 $3,307,909.79 

"This  amount  is  less  than  the  'round  figure'  amount  estimated 
by  Mr.  Smith,  by  $486,090.21." 
•  ••*••••.. 

''Fundamental  Errors  of  Mr.  Smith's  Theory. — The  funda- 
mental errors,  by  which  Mr.  Smith  arrived  at  the  conclusion  that 
applicant  was  not  entitled  to  the  increase  of  revenue,  are: 

"1.  That  applicant's  annual  net  earnings  have  been  $4,294,- 
775.00; 

"2.  That  applicant's  employees  will  be  satisfied  with  an  in- 
crease in  wages  of  5  cents  per  hour ; 

"3.  That  applicant's  increased  tax  burden  for  1918  will 
amount  to  only  $100,000 ; 

"4.  That  the  compromise  ordinance,  recently  passed  by  the 
board  of  aldermen  and  approved  by  the  mayor,  will  afford  «m- 
mediaie  relief  in  the  way  of  reducing  the  mill  tax  and  franchise 
tax  from  $480,000  per  annum  to  $80,000  per  annum ; 

"5.  That  a  depreciation  or  replacement  fund  of  7  per  cent 
of  thp  gross  earnings  is  sufficient,  and  that  the  additional  3  per 
cent  actually  set  aside  by  applicant  is  excessive,  and  should  be 
<^onsidered  as  a  part  of  net  earnings  available  for  return  on  in- 
vestment; 

"6.  That  $350,000  a  year  has  been  actually  spent  on  better- 
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m^ts  and  improvements  chargeable  to  capital  account,  but  ac- 
tually charged  to  operating  expenses* 

"Of  these  in  their  order : 

"1.  The  assumption  that  the  earnings  have  been  $4,294,775 
is  erroneous  by  some  $276,000,  as  we  have  pointed  out  above. 

"2.  The  trainmen  employed  by  applicant  have  made  demands 
on  it  for  revised  working  conditions  and  a  15  cent  an  hour  in- 
crease in  wages.  Employees  in  other  departments  have  made 
demands  for  similar  conditions  and  similar  increases.  Mr,  Mc- 
^lorrow,  the  representative  of  the  employees,  testified  in  this 
case  that  the  men  will  be  satisfied  with  nothing  less  than  their 
full  demands.  The  witness  for  the  city  stated  that  by  proper 
arbitration  the  men's  entire  demands  can  be  settled  for  a  maxi- 
mum increase  of  5  cents  an  hour.  The  company  feels  that  the 
men  are  justly  entitled  to  an  increase  of  10  cents  an  hour,  so 
far  as  trainmen  are  concerned,  and  an  equivalent  increase  in  the 
other  departments  to  men  not  receiving  more  than  $200  per 
month,  and  it  believes  that  a  settlement  can  be  made  on  sub- 
stantially that  basis.  Such  an  increase  will  put  the  employees 
of  this  company  on  a  par — as  far  as  wages  are  concerned — with 
similarly  employed  men  in  other  large  cities  and  with  men  em- 
ployed in  kindred  occupations  in  St.  Louis  and  elsewhere.  It 
will  enable  the  men  to  meet  the  increased  cost  of  living.  It  will 
enable  the  company  to  obtain  and  keep  in  its  employ  a  desirable 
class  of  employees. 

"Street  railway  men  handle  vehicles  on  the  public  street, 
which  easily  become  an  instrument  of  injury  in  the  hands  of 
unskilful  operatives.  These  operatives  are  brought  into  daily 
familiar  contact  with  the  traveling  public.  By  reason  of  these 
facts,  the  wages  paid  them  should  be  sufficiently  remunerative 
to  attract  a  high  class  of  men, — ^men  who  will  thoroughly  learn 
their  business,  learn  to  become  efficient  in  the  performance  of 
their  duties,  learn  how  to  handle  the  traveling  public  without 
friction,  and  who  will  be  attracted  to  the  work  as  a  means  of 
permanent  employment,  and  not  as  a  temporary  makeshift  until 
some  more  desirable  or  lucrative  employment  is  obtained. 

"Mr.   Smith's  assumption  regarding  wage  increase  is  erro- 
neous, and  is  merely  another  ^means  to  an  end'  hypothesis  in- 
dulged in  by  him. 
P.U.R.1918D 
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"3.  Mr.  Smith's  third  erroneous  assumption,  that  applicant's 
increased  taxes  for  1918  will  amount  to  only  $100,000,  has  been 
shown  to  be  erroneous,  under  a  previous  heading,  to  the  extent 
of  $43,630.31. 

"In  addition  to  the  estimated  increase  under  this  heading 
shown  by  applicant  in  its  exhibit  6,  it  may  be  required  to  pay 
an  excess  profits  tax  under  the  Federal  War  Tax  Act. 

"In  common  with  other  corporations,  applicant  has  filed  a 
return  of  its  taxable  property  with  the  State  Tax  Commission, 
on  the  full  valuation  theory.  The  return  for  the  United  Kail- 
ways  Company,  the  Missouri  Electric  Railway  Company,  and 
the  St.  Louis  &  Meramec  River  Railway  Company  (the  proper- 
ties of  the  latter  companies  having  been  returned  separately), 
approximates  $60,000,000, — certain  ncmtaxable  property  not 
being  included. 

"The  assessment  in  1917  was  $22,833,180.  The  final  assess- 
ment and  the  tax  to  be  levied  for  1918  depend  upon  the  action 
taken  by  the  State  Board  of  Equalization.  If  such  action  is 
taken  before  the  final  decision  in  this  case,  the  estimates  now 
included  in  the  company's  exhibit  can  be  revised  accordingly. 
Until  this  more  definite  information  is  available,  however,  al- 
lowances should  be  made  for  1918  taxes  at  the  figures  which,  in 
the  best  judgment  of  the  officers  of  the  company,  represent  the 
company's  potential  liability. 

"We  do  not  know,  of  course,  what  valuation  will  be  put  upon 
this  property  when  it  is  equalized  with  the  valuations  placed 
upon  other  property  by  the  State  Board  of  Equalization,  but 
we  do  know  that  if  the  valuation  is  increased  over  the  1917 
valuation  to  any  considerable  extent,  applicant  will  not  have 
the  means  wherewith  to  pay  the  increased  taxes,  and  other  in- 
creased expenses,  unless  this  Commission  grants  the  relief 
prayed  for. 

"4.  The  compromise  ordinance  which  was  signed  by  the  mayor 
of  St.  Louis  on  April  10th  will  be  subject  to  a  referendum  vote, 
if  7  per  cent  of  the  registered  voters  demand  such  a  referendiun 
within  sixty  days.  If  a  referendum  vote  is  demanded  the  ordi- 
nance cannot  be  voted  upon  until  next  fall.  The  ordinance 
requires  a  financial  reorganization  of  the  company,  involving  a 
scaling  down  of  securities  from  approximately  $100,000,000  to 
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$60,000,000.  Under  present  financial  conditions,  with  the 
government  absorbing  the  borrowing  power  of  the  nation,  such 
a  reorganization  during  1918  is  entirely  impracticable,  if  not 
impossible.  But  even  if  financial  conditions  were  normal,  we 
think  it  would  be  impossible  to  effect  a  reorganization  before 
1919,  since  the  security  holders  are  scattered  to  the  four  corners 
of  the  earth,  and  protracted  negotiations  between  different  classes 
of  security  holders  and  different  holders  of  the  same  securities 
would  doubtless  be  necessary  in  order  to  secure  their  consent 
to  the  reduction  of  the  capitalization.  The  city  recognizes  this 
condition,  as  the  ordinance  provides  that  the  company  shall  have 
twelve  months  in  which  to  accept  its  provisions,  and,  if  the 
present  war  continues  longer  than  that  time,  six  months  after 
the  end  of  the  war. 

"It  is  not  possible  for  the  company  to  have  any  relief  under 
the  terms  of  this  ordinance  during  the  year  1918. 

"If  the  ordinance  does  become  effective,  however,  the  com- 
pany will  be  required,  within  thirty  days  after  its  final  approval, 
to  make  a  payment  of  one  tenth  of  the  accrued  mill  tax,  with 
interest,  sxich  payment  amounting  to  approximately  $230,000. 

"5.  This  brings  us  to  the  depreciation  reserve.  The  principal 
error  in  Mr.  Smith's  computation  is  his  assumption  that  the 
amount  actually  spent  by  the  company  for  replacements  during 
the  period  from  1910  to  1917  (inclusive)  is  adequate,  and  that 
anything  in  excess  of  this  amount  which  is  set  aside  for  deprecia- 
tion or  replacements  is  excessive  and  should  be  considered  as 
earnings  of  the  company  applicable  to  return  on  investment. 
"The  fallacies  of  this  assumption  are: 

"(a)  That  it  does  not  take  into  consideration  major  obso- 
lescence. 

"(b)  That  it  is  predicated  upon  the  actual  experience  of  the 
company  for  a  period  of  eight  years,  during  a  time  when,  be- 
cause of  its  financial  condition,  it  was  economizing  as  much  as 
possible  and  spending  only  what  was  absolutely  necessary  to  be 
spent.  This  is  illustrated  by  Mr.  McCuUoch's  statement  regard- 
ing the  length  of  time  cars  and  motors  have  been  in  service  and 
the  necessity  for  the  replacement  of  tliese  things  in  the  near 
future,  in  the  interest  of  efficiency  of  service  and  economy  of 

operation. 
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"(c)  Because  the  eight-year  period  of  time  is  not  a  long 
enough  period  to  predicate  an  experience  ut)on,  since  a  great 
many  of  the  utilities  and  instrumentalities  pertaining  ^  to  the 
operation  would  not  become  worn  out  in  the  service  in  that 
period  of  time. 

"The  actual  expenditures  for  replacements  and  renewals  over 
a  period  of  years  would  be  one  of  the  bases  to  be  considered  in 
estimating  similar  future  expenditures,  providing  the  expen- 
ditures in  the  past  have  been  sufficient  to  maintain  the  property 
in  100  per  cent  operating  condition.  In  the  case  of  applicant, 
however,  such  past  expenditures  do  not  form  a  reliable  guide  as 
to  future  requirements.  The  financial  condition  of  the  com- 
pany has  been  such  that  it  has  been  obliged  to  curtail  its  ex- 
penditures, normally  chargeable  to  depreciation,  and  use  the 
funds  accumulated  in  this  reserve  for  other  purposes.  Appli- 
cant's exhibit  15  shows  how  the  depreciation  reserve  accumula- 
tions and  the  surplus  earnings  withheld  from  the  stockholders 
have  been  put  back  into  the  property.  The  greater  part  of  these 
expenditures  should  have  been  charged  to  capital  and  paid  for 
out  of  the  proceeds  of  the  sale  of  securities.  For  the  past  eight 
years,  however,  the  company  has  been  unable  to  market  its 
securities  except  at  prohibitive  discounts. 

"In  order  to  provide  money  for  these  other  more  necessary 
expenditures,  the  replacement  and  renewal  charges  for  a  number 
of  years  have  been  held  down  to  about  7  per  cent  of  the  revenues. 
This  economy  has  been  made  by  retaining  cars,  car  equipment, 
and  other  items  of  property  in  service  long  after  they  should 
have  been  discarded  and  replaced  with  more  modern  and  efficient 
units.  The  result  is  that  at  the  present  time  a  large  number  of 
the  company's  cars  and  car  equipment  and  its  power  plants  are 
out  of  date  and  expensive  to  operate  and  maintain.  This  prop- 
erty must  be  replaced  with  more  modern  and  efficient  equipment 
before  it  can  be  said  that  the  depreciation  reserve  renewals  iiave 
been  sufficient  to  keep  the  property  in  100  per  cent  condition. 
This  subject  was  treated  at  length,  and  thoroughly  discussed 
in  the  testimony  by  the  company's  witness. 

"In  order  to  make  street  railway  securities  attractive  to  in- 
vestors, it  is  necessary  not  only  to  guarantee  them  a  return  of  at 

least  6  per  cent  per  annum  on  their  investment,  but  also  to  pro- 
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vide  for  setting  aside  out  of  the  earnings,  each  year,  an  amount 
sufficient  to  keep  the  property  in  a  condition  as  good  as  new, 
fio  that  the  investor  may  rest  assured  that  the  property  is  not 
depreciating  in  value  through  obsolescence  and  wear  and  tear, 
but  is  being  kept  up  in  such  condition  that  ike  principal  invest- 
ment will  remain  intact  at  all  times. 

"It  would,  of  course,  be  impossible  to  keep  the  property  in 
as  good  a  condition  as  new,  without  sacrificing  material  and 
instrumentalities  that  had  not  run  through  the  cycle  of  their 
usefulness;  but  where  such  an  amount  is  set  aside  out  of  the 
earnings  each  year  as  will  equal  the  amount  of  depreciation,  the 
property,  in  its  depreciated  condition,  together  with  the  accu- 
mulated depreciation  reserve,  which  will  be  drawn  on  from  time 
to  time  as  these  instrumentalities  wear  out  or  become  obsolete, 
will  keep  the  principal  investment  intact  at  all  times. 

"Mr.  Allison,  in  the  1912  report,  estimated  that  about 
^1,600,000  should  be  set  aside  annually  from  earnings  for  this 
purpose,  basing  his  conclusion  upon  an  estimate  of  the  life  of 
the  various  kinds  of  depreciable  physical  property  used  by  the 
company.     (See  Keport  of  City  Commission,  1912,  pp.  G8,  69.) 

"It  follows,  therefore,  that  the  depreciation  or  replacement 
leserve  charge  of  10  per  cent  made  by  the  company  is  not  exces- 
sive, and  that  Mr.  Smith  errs  in  his  opinion  that  it  should  be 
limited  to  what  the  company  has  actually  spent, — approximately 
7  per  cent  of  gross  earnings. 

"6.  Mr.  Smith's  contention  that  the  sum  of  $350,000  has 
been  spent  by  applicant  each  year  for  betterments  and  improve- 
ments, properly  chargeable  to  capital  account,  but  actually 
charged  to  operating  expenses,  and  that  the  annual  net  income 
should  be  swelled  by  this  amount,  is  another  erroneous  assump- 
tion,'and  is,  like  its  five  associates,  purely '  utilitarian,  rather 
than  accurate,  in  its  make-up. 

*T4r.  Smith  testified  that  he  had  had  access  to  the  books  of 
this  company,  and  had  spent  a  good  deal  of  time  in  going  over 
its  expenditures.  He  therefore  had  the  opportimity  to  ascertain 
the  real  facts  concerning  this  matter ;  but,  instead  of  doing  that, 
he  selected  an  arbitrary  figure  sufficiently  large  to  justify  his 
contention  that  the  company  was  earning  sufficient  net  income  to 
pay  all  the  abnormal  increases  in  costs  as  he  estimates  them  to 
P.U.R.1918D. 
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be,  and  give  the  investors  in  the  property  a  fair  return  on  their 
investment.  Doubtless,  if  the  exigency  had  demanded  that  this 
estimate  be  put  at  $500,000,  or  even  a  larger  amount,  an  arbi- 
trary estimate  would  have  been  selected  to  meet  the  situation. 

"We  have  prepared  a  table  showing  that,  even  according  to 
Mr.  Smith's  erroneous  theory,  it  would  b©  impossible  for  this 
company  to  pay  the  increased  costs  of  operation  and  a  fair  return 
upon  the  investment. 

"Starting  with  the  net  receipts  for  1917  as  a  basis,  and  adding 
to  that  3  per  cent  of  the  gross  receipts  (that  being  the  amount 
Mr.  Smith  claims  constitutes  the  excessiveness  of  the  charge  for 
depreciation)  and  adding  also  the  sum  of  $350,000  (which  Mr. 
Smith  estimates  is  the  amount  expended  for  betterments  and 
improvements  chargeable  to  capital  account,  but  actually  charged 
to  operating  expenses),  and  deducting  from  this  total  the  amount 
of  the  conceded  increases  of  expenses  for  the  year  1918,  the 
surplus,  after  paying  the  fixed  charges,  will  amount  to  only 
$189,269.78,  and  will  not  be  sufficient  to  pay  a  return  of  6  per 
cent  on  $60,000,000,  by  $895,499.75. 

These  figures  are  as  follows: 

Net  income  for  1917,  applicable  to  return  on  investment   (see 

applicant's  exhibit  3) $3,071 ,503.(Mt 

Estimated  excessiveness  of  depreciation  reserve  (3  per  cent  of 

gross  earnings)     393,766.77 

Estimated  capital  expenditures  paid  for  out  of  current  earn* 

ings    350,000.00 

Total    $3,815,270.46 

Less  conceded  increased  expense: 

Material  and  supplies $231,600.85 

Labor  (6^  per  hour)    735,249.05 

Taxes  143,836.31 

$1,110,770.21 

Estimated  net  earnings $2,704,500.25 

Estimated  net  earnings $2,704,500.25 

Deduct  fixed  charges  2,523,230.47 

Surplus $181,269.78 

Estimated  net  earnings ! $2,704,500.25 

Deduct  6  per  cent  on  $60,000,000  agreed  valuation 3,600^000.00 

Deficit   $895,499.75 

"This  computation  does  not  take  into  consideration  an  in- 
crease of  general  taxes,  which  will  unquestionably  amount  to 
something,  or  the  decrease  of  passenger  receipts,  which  will 

P.U.R.1918D. 
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doubtless  amount  to  something;  assumes  that  the  employees  will 
be  satisfied  with  an  increase  of  5  cents  per  hour,  assumes  that 
the  deduction  of  10  per  cent  of  the  gross  receipts  per  annum  for 
a  replacement  fund  is  excessive,  and  assumes  that  $350,000  is 
charged  annually  to  operating  expenses  instead  of  to  capital 
account;  all  of  which  assumptions  we  have  heretofore  shown 
are  unwarranted  and  incorrect.'^ 

(8)  Methods  of  Providing  Additional  Beverme, 

The  company  estimates  increases  in  revenue  on  the  basis  of 
an  increase  in  city  fares,  as  follows : 

6  cent  fare   $1,685,045.52 

7  cent  fare   3,971,892.69 

8  cent  fare  w 6,258,739.86 

1  cent  for  transfer    668,384.06 

2  cents  for  transfer 1,336,768.12 

These  figures  are  based  on  the  assumption  that  the  number 
of  1918  revenue  passengers  will  decrease  4.24  per  cent,  that 
there  will  be  a  further  decrease  of  5  per  cent  if  the  fare  is  in- 
creased, and  that  a  charge  for  a  transfer  will  reduce  the  use  of 
transfers  50  per  cent. 

The  company  maintains  that  a  zone  system  of  fares  within 
the  city  is  not  considered  practical,  and,  if  installed,  might  ulti- 
mately result  in  a  congestion  of  population  within  the  inner 
zone ;  that  a  reduction  in  service  is  not  considered  necessary  or 
advisable  at  this  time;  and  that  the  "staggered  stop''  deserves 
consideration,  as  its  use  would  result  in  reduced  operating  ex- 
penses and  a  saving  of  time. 

.4.  Conclusions. 

From  a  careful  consideration  of  all  of  the  evidence  in  this 
case,  we  have  come  to  the  conclusion  that  the  United  Railways 
Company  is  entitled  to  immediate  relief,  by  an  increase  in 
revenue,  in  order  to  meet  the  increased  costs  of  labor,  material, 
and  taxes,  and  to  provide  adequate  service  and  a  fair  return  on 
its  investment. 

The  attached  tables  Nos.  1,  2  and  3  indicate  our  estimate  of 
the  probable  revenue  and  operating  expenses  and  the  deficit  which 
should  properly  be  made  good  by  an  increase  in  revenue. 
P.U.RJtW8D. 
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TABLE  NO.  1. 

Total  ordinary  operating  expenses— 1917   (Ex.  3)    $7,625,827.44 

Estimated  taxes,  1918   (exclusive  of  mill  tax)    (See  detail — 

table  No.  2)    ' 942,842.23 

Increased  labor  and  material  costs  (Ex.  5)    1,702,188.96^ 

Mill  tax  (see  detail— table  No.  2)    249,254.00 


Estimated  1918  operating  expenses,  exclusive  of  depreciation  $10,520,113.50 

Estimated  operating  revenue   1918    (1917  revenue  decreased 

3%)    $12,731,792.88 

Estimated  operating  expenses  1918  10,520,113.59 

Net  available  for  depreciation  and  interest  on  funded  debt  . . .     $2,211,679.29 
Depreciation 1,273,179.29 

Net  available  for  interest  on  funded  dd>t $938,500.00 

Interest  on  funded  debt  2,523,230.47 


Amount  by  which  earnings  will  fail  to  provide  for  operating 

expenses  and  interest  on  funded  debt  $1,584,730.47 

Net  available  for  return,  including  interest  charges $938,500.00 

6  per  cent  on  $52,800,000 3,168,000.00 

Amount  by  which  earnings  will  fail  to  provide  for  operating 

expenses  and  6%  on  $52,800,000   2,229,500.00 

Net  available  for  return,  including  interest  charges 938,500.00 

6  per  cent  on  $60,000,000  3,600,000.00 

Amount  by  which  earnings  will  fail  to  provide  operatiifg  ex- 
penses and  6%  on  $60,000,000 2,661,500.00 

TABLE  NO.  2. 
Estimated  Taxes  for  1918. 

Ordinance   (Ex.  6)    $246,404.12 

General  levy  ( 10%  increase  over  1917 )    560,402.04 

Miscellaneous    11,091.84 

Sprinkling   1,748.78 

Automobile    594.00 

U.  S.  government  income  tax  62,542.00 

Capital  stock   3,045.00 

Bond  coupons  22,2t52..}0 

State  of  Missouri  income  tax 2,GU.i.OO 

Capital  stock  U.  Rys 33,061.0.> 

Capital  stock  underlying  companies 


Total  exclusive  of  U.  S.  "excess  profits  tax"  and  the  "mill  tax"  $942,842.23 

The  Mill  Tax. 

City  6^  fares  245,011,824 

City  2^4  fares    4,243,131 

Total 249,254,955  @  1  miU 

equals  $249,254.96 
P.U.R.1918D. 
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(1)  Investment 

Pending^  a  valuation  of  the  property  which  the  Commission 
will  make  hereafter,  through  its  own  engineers,  at  as  early  a 
date  as  practicable,  we  are  of  the  opinion  that  the  investment, 
within  the  limits  of  the  city  of  St.  Louis,  upon  which  the 
company  is  entitled  to  make  a  return,  should  be  placed  at 
$52,800,000. 

(2)  Return  Allowed. 

[2]  The  average  net  annual  return  to  which  the  company  is 
entitled,  after  paying  operating  expenses  and  taxes  and  pro- 
viding a  reserve  for  replacements,  including  both  minor  and 
major  obsolescence,  upon  property  within  the  limits  of  the  city 
of  St.  Louis,  is  $3,168,000,  which  represents  6  per  cent  on  an 
investment  of  $52,800,000,  and  is  $644,769.68  in  excess  of  the 
fixed  charges  on  the  property  both  within  and  without  the  city. 

The  return  to  which  the  company  may  be  entitled  will  here- 
after be  modified  to  comply  with  the  valuation  of  the  property 
to  be  made  by  the  Commission. 

(3)  Revenue. 

As  indicated  in  table  No.  1,  we  estimate  the  operating  revenue 
for  1918  at  $12,731,792.88,  which  is  about  3  per  cent  less  than 
the  operating  revenue  for  1917. 

This  estimated  reduction  of  approximately  3  per  cent  is  based 
in  part  upon  a  comparison  of  the  revenue  for  the  months  of 
January  and  February,  1918  (exclusive  of  the  strike  period), 
with  the  corresponding  period  of  1917,  showing  a  decrease  of 
4.24  per  cent  for  1918 ;  and,  upon  a  similar  comparison  for  the 
first  three  months  of  the  same  years,  showing  a  decrease  of  2.83 
per  cent  for  1918. 

(i)  Operating  Expenses. 

[3,  4]  We  are  of  the  opinion  that  the  reserves  set  up  by  the 
company  for  the  following  purposes  are  reasonable,  to  wit: 

Depreciation  reserve    10  per  cent  of  gross  revenue 

Injuries  and  damages  reserve   6  per  cent  of  gross  revenue 

Insurance  reserve   f  of  1  per  cent  of  gross  revenue 

As  previously  stated,  the  company  credits  10  per  cent  of  its 
gross  revenue,  annually,  to  depreciation  reserve.  The  amounts 
credited  to  this  reserve,  as  shown  in  exhibit  TsTo.  3,  are  $1,228,- 
P.U.R.1918D. 
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836.15  in  1913;  $1,054,296.42  in  1914;  $1,107,344.38  in  1915^ 
$1,264,129.37  in  1916;  and  $1,312,555.97  in  1917. 

In  exhibit  N"a  13  the  petitioner  has  classified  its  property,, 
estimated  the  life  of  each  class,  and  then  estimated  the  neces- 
sary amount  to  be  reserved  each  year,  on  a  2  per  cent  sinking- 
fund  basis  to  retire  each  class  of  property  at  the  end  of  its  as- 
sumed life.  Referring  to  this  exhibit,  it  will  be  noted  that  the 
total  estimated  amount  to  be  reserved  each  year  is  $1,805,795.62. 
This  exceeds  the  amount  actually  credited  to  depreciation  re- 
serve during  any  year  in  the  period  from  1913  to  1917,  both 
inclusive. 

In  this  connection,  it  is  interesting  to  compare  the  practice 
of  the  United  Railways  Company  with  that  of  other  companies 
in  providing  for  depreciation. 

This  comparison  is  as  follows: 


Oompaiiy. 

Per  Cent  of  Gross  Revenue 

Expended  or  Appropriated 

for  Depreciation. 

United  Railways  OomDanv 

10.0  % 

Milwaukee  Electric  Railway 

0.9  % 

Detroit  Edison  A  Siibaidiaries 

10.25% 

Omaha  &  Council  Bluffs  St.  Ry.  Co 

Chicago  Street  Railways   

10.0  % 
8.0  % 

It  appears  that  the  practice  of  the  United  Eailways  Com- 
pany of  crediting  10  per  cent  of  its  annual  gross  revenue  to 
depreciation  reserve  does  not  constitute  an  excessive  provision 
for  that  purpose. 

In  estimating  the  general  tax  levy  against  this  company  for 
1918,  we  have  increased  the  1917  assessment  10  per  cent.  The 
State  Board  of  Equalization  has  recently  submitted  its  report, 
adjusting  and  equalizing  general  property  values  on  the  basis 
of  an  8  per  cent  increase  over  last  year's  values.  We  may, 
therefore,  reasonably  infer  that  the  board  v^ill  not  increase  the 
value  of  public  utility  property  in  excess  of  10  per  cent  over 
the  1917  figures. 

The  operating  expenses  for  1917,  including  all  reserves  ex- 
cept the  "depreciation  reserve,"  were  $7,625,827.44.  Assuming 
the  same  figures  for  the  corresponding  operating  expenses  for 
1918,  and  adding  thereto  our  estimate  of  the  taxes  for  1918, 
the  estimated  increased  costs  of  labor  and  material,  a  deprecia- 
tion (or  replacement)  reserve  of  10  per  cent  of  tiie  gross  esti- 
P.U.R.1918D. 
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mated  revenue,  and  deducting  the  sum  of  the  above  from  the 
estimated  revenue  of  $12,731,792.88,  we  have  the  amount  of 
$938,500  as  estimated  net  amount  of  income  available  for  inter- 
est and  dividends. 

(5)  Deficit. 

As  indicated  in  table  No.  1,  this  net  return  of  $938,500  is 
$2,229,500  less  than  the  company  is  entitled  to  receive  on  the 
basis  of  the  tentative  valuation  adopted  in  this  report,  and  is 
$1,584,730.47  less  than  the  amount  required  to  pay  the  interest 
on  the  funded  debt. 

(6)  Increase  in  Bates. 

It  is  apparent  from  the  above  analysis  that  the  company  is 
entitled  to  temporary  relief,  and  we  believe  that  the  ultimate 
interest  of  the  city  likewise  demands  that  such  relief  be  granted. 

A  reduction  in  service  is  not  considered  advisable  at  this  time, 
and  therefore  increased  revenue  should  be  provided. 

The  adoption  of  a  zone  system  of  rates,  with  a  reduction  iu 
the  fare  for  short  rides  to  3  cents  or  4  cents,  and  an  increase  in 
the  fare  for  long  rides,  approximately  proportional  to  the  dis- 
tance traveled,  would  offer  the  most  equitable  solution,  although 
it  would  entail  some  readjustment  of  real  estate  values,  and 
would  undoubtedly  be  opposed  at  present  by  a  large  portion  of 
the  people  of  the  city.  Moreover,  it  would  probably  require  the 
reconstruction  of  the  cars  at  considerable  expense,  so  as  to  per- 
mit of  the  "pay  as  you  leave"  system  of  collecting  fares  in  place 
of  the  present  "pay  as  you  enter"  system.  The  company  is 
averse  to  the  adoption  of  the  zone  system  at  this  time,  and, 
under  all  the  circumstances,  we  have  concluded,  for  the  present 
at  least,  to  retain  the  system  of  uniform  rates  for  all  distances 
within  the  city  limits,  though  we  would  urge  upon  both  the  city 
and  the  c(Mnpany  a  careful  consideration  of  the  zone  system, 
with  a  view  to  its  ultimate  adoption  as  soon  as  the  public  can  be 
brought  to  a  realization  of  its  advantages. 

Having  for  the  present  rejected  the  zone  system  of  rates,  it 
becomes  necessary  either  to  charge  for  transfers  or  to  increase* 
the  fare  above  5  cents,  the  present  uniform  rate  within  the  city. 

[5]  The  estimated  increase  in  revenue  due  to  a  charge  of 
1  cent  for  transfer  amounts  to  $703,679.16  (see  table  ?fo.  3), 

P.U.R.1918D. 
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ivhich  amount  is  $1,425,821  lesa  than  the  increase  required. 
This  estimate  from  transfers  is  based  on  the  assumption  that  a 
eharge  of  1  cent  for  a  transfer  would  cause  a  reduction  of  50 
per  cent  in  the  nimiber  of  transfers  heretofore  issued  during 
1917.  We  are  of  the  opinion  that  a  transfer  charge  is  very 
undesirable,  and  works  a  hardship  upon  a  considerable  portion 
of  the  traveling  public;  and  that  under  existing  conditions  it 
is  advisable  to  retain  universal  free  transfer  privilege  and  pro- 
vide for  the  necessary  increase  in  revenue  by  increasing  the 
fare. 

Increasing  the  fare  for  adults  from  5  cents  to  6  cents  within 
the  city,  and  retaining  the  2^  cents  fare  for  children,  will  pro- 
vide an  estimated  increase  in  revenue  of  $2,026,079  (see  table 
No.  3),  which  is  approximately  $200,000  less  than  the  required 
increase. 

[6]  The  Commission  therefore  concludes  that  the  present 
fare  of  5  cents  for  adults  is  insufficient  to  yield  reasonable  com- 
pensation for  the  service  rendered,  and  is  unjust  and  unreason- 
able, and  that  the  company  shall  be  allowed  to  charge  a  fare  of 
6  cents  for  adults  and  the  present  fare  of  2|  cents  for  children. 

The  company  will  be  required  to  issue  coupon  books  for  the 
convenience  of  the  public,  without  reduction  of  rate,  so  as  to 
make  it  possible  for  the  traveling  public  to  avoid  the  delay  and 
inconvenience  arising  from  the  making  of  change. 

It  is  impossible  to  forecast  the  future  operating  expenses  with 
certainty.  The  Commission  will  require  the  company  to  submit 
monthly  statements  setting  forth  full  information  upon  the  reve- 
nue and  expenditures  during  the  month,  and  will  endeavor  to  so 
change  the  fare  from  time  to  time,  either  by  a  reduction  in  the 
basic  rate  or  in  the  price  of  coupon  books,  so  as  to  insure  a  net 
average  return  to  the  company  as  herein  allowed,  and  no  more. 

[7]  If  the  company  will  agree  to  set  aside  any  excess  earn- 
ings, above  the  net  return  herein  allowed,  for  interest  and  divi- 
dends, in  a  fund  to  be  used  as  a  reserve  or  to  be  expended  for 
extensions,  improvements,  and  betterments,  with  the  consent  of 
the  Commission,  without  capitalizing  same  as  against  the  city, 
and  with  due  regard  to  the  principle  that  such  excess  earnings 
shall  primarily  accrue  to  the  benefit  of  the  general  public,  then 
and  in  that  event  it  is  obvious  that  it  will  not  be  necessary  to 
P.U.R.1918D. 


Digitized  by 


Google 


444  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

change  the  rates  as  often  as  might  otherwise  be  deemed  advisable, 
as  the  city  would  receive  die  benefit  of  such  excess  earnings  as 
might  accrue.  The  Commission,  therefore,  would  entertain  a 
proposition  from  the  company  in  line  with  the  above  suggestion. 

The  company  has  expressed  a  willingness  to  grant  an  increase 
of  10  cents  per  hour  in  the  wages  of  motormen  and  conductors, 
and  a  corresponding  increase  in  the  wages  of  all  other  employees 
whose  salaries  do  not  exceed  $200  per  month. 

The  Commission  has  based  its  estimate  of  operating  expenses 
on  such  an  increase  in  wages;  however,  the  Commission  does 
not  hereby  fix  and  determine  this  increase  in  wages,  believing 
that  the  wages  to  be  paid  should  be  determined  by  arbitration. 

In  these  abnormal  times  the  importance  of  the  continuous 
operation  of  the  transportation  system  in  the  city  of  St.  Louis 
justifies  prompt  action  and  relief,  based  upon  a  tentative  valua- 
tion of  the  property.  The  Commission  will  retain  full  jurisdic- 
tion of  every  phase  of  the  case,  wiU  direct  its  engineers  and 
accountants  to  make  an  appraisal  and  audit  of  the  company's 
property,  and  will  reserve  the  right  to  modify  any  order  entered 
herein,  including  the  rate  of  fare  herein  allowed,  whenever 
changed  conditions  shall  justify. 

An  order  will  be  entered  in  conformity  with  the  views  herein 
expressed.  Wm.  G.  Busby,  Chairman;  Edward  Flad,  Com- 
missioner. 

Simpson,  C,  concurs. 

Bean,  Commissioner,  dissenting:  The  foregoing  report  in 
this  case  of  a  majority  of  the  Commissioners,  for  convenience  in 
making  reference  thereto,  may  be  divided  into  two  parts;  the 
first  part  treats  of  the  question  of  the  jurisdiction  of  the  Commis- 
sion to  entertain  the  application  of  the  United  Railways  Com- 
pany for  increased  fares;  and  the  second  disposes  of  the  case 
upon  the  evidence  by  authorizing  an  increase  in  fares  amounting 
to  $2,000,000  annually. 

The  jurisdiction  of  the  Conamission  to  entertain  the  applica- 
tion of  the  railways  company  to  increase  fares  for  carrying  pas- 
sengers above  the  rates  prescribed  therefor  in  the  franchise  grant- 
ed by  the  city  of  St.  Louis,  under  which  it  derived  its  right  to 
operate  its  railway  system  in  the  streets,  was  determined  before 
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hearing  the  evidence  in  the  case.  My  reasons  for  holding  that 
the  Commission  had  no  authority  to  hear  this  case  are  fully  set 
forth  in  the  dissenting  reports  filed  on  the  4th  day  of  March, 
1018.  Further  consideration  of  the  question  of  our  jurisdiction 
to  hear  this  case  adds  to  my  conviction  of  the  correctness  of  the 
views  expressed  heretofore  in  the  dissenting  reports.  It  follows 
that  I  do  not  concur  in  either  the  first  or  second  part  of  the 
report  of  the  majority  herein. 

This  case  should  be  dismissed  for  the  reason  that  the  fares  to 
be  charged  by  the  defendant  were  fixed  by  the  franchise  granted 
by  the  city  in  pursuance  of  an  agreement  between  the  city  of 
St.  Louis  and  the  railways  company,  and  the  fares  charged  can- 
not be  increased  during  the  term  of  the  franchise,  except  in  pur- 
suance of  the  terms  of  a  new  franchise. 

In  the  case  of  Quinby  v.  Public  Service  Commission,  223  N. 
Y.  244,  ante,  30,  —  N.  E.  — ,  the  court  of  appeals  of  the  state  of 
Xew  York  on  the  5th  day  of  April,  1918,  passed  upon  the  au- 
thority of  the  Public  Service  Commission  of  the  Second  District 
to  increase  the  fares  of  a  street  railway  company  in  the  city  of 
Rochester  above  the  rates  prescribed  by  franchise.  The  applica- 
tion to  increase  fares  at  Rochester  was  made  under  subdivision  1 
of  §  49  of  the  Public  Service  Commission  Law  of  New  York, 
M'hich  is  similar  in  its  terms  to  subdivision  1  of  §  47  of  the  law 
of  this  state,  and  under  which  applicant  is  proceeding  in  this 
<?ase.  The  court  of  appeals  in  that  case  held  that  the  authority 
was  not  given  to  the  Public  Service  Commission  under  the  stat- 
utes to  increase  fares  on  street  railways  above  the  fares  pre- 
scribed by  a  franchise.    The  court  held : 

"The  delegation  of  legislative  power  to  commissions  and  other 
administrative  officers  and  boards  need  not  be  assumed  if  the 
general  words  from  which  such  delegation  may  be  inferred  are 
not  reasonably  so  construed. 

"In  the  absence  of  clear  and  definite  language  conferring,  with- 
out ambiguity,  jurisdiction  upon  the  Public  Service  Commission 
to  increase  rates  of  fare  agreed  upon  by  the  street  railroad  and 
the  local  authorities,  we  should  not  unnecessarily  hold  that  the 
legislature  has  intended  to  delegate  any  of  its  powers  in  the 
matter,  whatever  its  powers  may  be.  The  Pitblic  Service  Com- 
missions Law  (§  26,  §  49,  subd.  1)  and  the  Railroad  Law 
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(§  181),  deal  with  maximum  rates  of  fare  established  by  statute, 
but  make  no  reference  in  terms  to  rates  established  by  agreement 
with  local  authorities. 

"In  regulating  rates  three  courses  were  open  to  the  legislature: 
"(1)  To  prescribe  rates  itself;  (2)  to  delegate  the  power  to 
the  Commission;  (3)  to  leave  the  matter  to  agreement  between 
the  street  railroad  company  and  the  local  authorities.  It  has 
constitutionally  conferred  on  the  Public  Service  Commission 
certain  functions  (Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  & 
P.  Co.  191  N.  Y.  123,  18  L.Il.A.(N.S.)  713,  83  N.  E.  693,  14 
Ann.  Gas.  606),  which  plainly  include  the  power  to  regulate 
rates  fixed  by  statute ;  and  while  it  may  be  said  that  it  has  under- 
taken to  delegate  to  the  Public  Service  Commission  'the  same 
power'  that  it  has  to  regulate  rates  of  fare  (Railroad  Law,  §  181)^ 
it  is  impossible  to  find  a  word  in  the  statutes  which  discloses  the 
legislative  intent  to  deal  with  the  matter  of  rates  fixed  by  agree- 
ment with  local  authorities.  As  it  has  often  been  held  in  con- 
nections other  than  that  of  legislative  power  over  them  that  such 
agreements  are  valid,  it  may  well  be  inferred  that  the  legislature 
excluded  them  from  consideration  by  failure  to  mention  them^ 
and  that  it  has  made  no  attempt  to  turn  them  over  to  the  Public 
Service  Commission  for  revision.  'Statutes  should  be  read  ac- 
cording to  the  natural  and  most  obvious  import  of  the  language,, 
without  resorting  to  artificial  or  forced  constructions,  for  the 
purpose  of  either  limiting  or  extending  their  operation.'  Ke 
New  York  &  B.  Bridge,  72  N.  Y.  527,  529 ;  Heerwagcn  v.  Cross- 
town  Street  R  Co.  179  N.  Y.  99,  71  N.  E.  729.  'A  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute,  unless 
it  be  within  the  intention  of  the  makers.'  Riggs  v.  Palmer,  115 
N.  Y.  506,  509,  5  L.R.A,  340,  12  Am.  St.  Rep.  819,  22  N.  E. 
188;  McDowell  v.  Sheehan,  129  N.  Y.  200,  206,  29  N.  E.  299. 
The  authority  of  the  Commission  to  regulate  rates  in  such  cases, 
and  thus  to  extinguish  an  undoubted  power  of  the  local  authori- 
ties, should  fairly  appear  before  it  is  assumed  to  exist. 

"It  follows  that  the  Public  Service  Commission  is  without 
jurisdiction;  that  prohibition  is  the  proper  remedy;  that  the 
order  appealed  from  should  be  reversed;  and  that  an  absolute 
writ  of  prohibition  be  awarded  to  relators,  with  costs  to  appel- 
lants in  all  courts." 
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The  Constitution  of  the  state  of  New  York  provides  in  sub- 
stance, that  no  law  shall  authorize  the  construction  or  operation 
of  a  street  railroad  without  the  consent  of  the  local  authorities 
having  control  of  the  streets  where  the  railway  is  to  be  operated. 
The  foregoing  provision  of  the  Constitution  of  the  state  of  New 
York  is  the  same  in  substance  as  §  20  of  article  12  of  the  Consti- 
tution of  this  state. 

Counsel  for  the  city  of  Rochester  raised  the  question  in  the 
Quinby  Case  that  the  Constitution  of  New  York  authorized  the 
city  to  prescribe  the  fares  to  be  charged  by  the  street  railway 
company  as  one  of  the  conditions  upon  which  the  consent  of  the 
city  was  obtained  to  operate  the  railroad,  and  that  such  fares 
could  not  be  increased  by  the  Public  Service  Commission.  The 
court  did  not  pass  upon  that  point,  having  disposed  of  the  case 
upon  the  construction  of  the  statutes,  but  in  considering  that 
contention  of  the  city  the  court  spoke  thus :  ^^But  our  Constitu- 
tion by  requiring  the  consent  of  the  local  authorities  recognizes 
that  our  municipalities  are  pro  tanto  independent  of  legislative 
control,  exercising  some  fragment  of  power,  otherwise  legislative 
•in  character,  which  has  been  thus  irrevocably  transferred  by  the 
fundamental  law  from  the  legislature  to  the  locality.  The  grant 
by  the  municipality  of  authority  to  use  the  streets  is  not  a  mere 
privilege  or  gratuity.  Once  accepted,  it  becomes  a  contract  which 
neither  the  state  nor  its  agencies  can  impair.  People  v.  O'Brien, 
111  N.  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N.  E.  692. 
And  it  is  urged  by  the  appellant  that  the  franchise  and  the  con- 
ditions upon  which  the  consent  of  the  local  authorities  are  ob- 
tained are  inseparable;  that  the  very  right  of  the  railroad  to 
operate  depends  upon  its  compliance  with  the  obligation  to  keep 
such  conditions  (Re  New  York  Electric  Lines  Co.  201  N.  Y. 
321,  329,  94  N.  E.  1056,  affirmed  in  235  U.  S.  179,  59  L.  ed. 
184,  L.R.A.  — ,  — ,  35  Sup.  Ct.  Rep.  72,  Anp.  Cas.  1915A,  906)  ; 
that  it  would  be  a  vain  thing  if  the  consent  were  placed  under  the 
protection  of  the  Constitution,  and  the  conditions  which  induced 
such  consent  were  immediately  subject  to  extinguishment  by  the 
legislature,  for  that  would  mock  the  very  purpose  of  the  constitu- 
tional provision  and  permit  almost  any  interference  by  ike  legis- 
lature ;  that  the  local  authorities  in  this  matter  are  supreme  over 
the  Public  Service  Commission  by  virtue  of  the  Constitution; 
P.U.R.1918D. 
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that  the  obligation  of  a  street  surface  railroad  to  carry  passen- 
gers for  an  agreed  fare  may,  in  a  constitutional  sense,  be  neither 
a  contract  nor  private  property,  but  it  is  imposed  by  virtue  of  a 
delegated  power,  delegated  by  the  people — ^not  by  the  legislature 
— to  the  local  authorities,  and  is  thus  beyond  legislative  recall; 
that  when  any  right  is  expressly  protected  by  the  Constitution 
the  police  power  may  not  be  exercised  to  impair  its  validity 
(People  V.  Gillson,  109  K  Y.  389, '400,  4  Am.  St.  Rep.  465,  17 
N.  E.  343)  ;  and  that  the  Public  Service  Commission,  therefore, 
has  no  jurisdiction  over  the  subject-matter  of  rate  r^ulations 
in  the  city  of  Rochester,  because  the  legislature  has  no  power  to 
alter  the  rates  fixed  by  consent  of  the  company  and  the  local 
authorities." 

Franchises  are  derived  from  the  state.  Granting  a  franchise  is 
a  legislative  act.  The  right  to  control  the  use  of  the  streets  and 
to  grant  a  franchise  for  the  use  of  the  same  resides  in  the  l^s- 
lature  in  the  absence  of  a  limitation  placed  upon  the  right  of  the 
legislature  by  the  Constitution  of  the  state.  Section  20  of  article 
12  of  the  Constitution  of  this  state  limits  the  power  of  the  legis- 
lature, and  inhibits  the  legislature  from  granting  a  franchise  to 
a  street  railway  company  to  operate  in  the  streets,  and  authorizes 
the  city  to  grant  a  franchise  for  such  purpose.  Unless  the  fore- 
going provision  is  also  a  grant  of  power  to  the  city  to  grant  a 
franchise,  there  is  no  source  from  which  a  franchise  to  operate  a 
street  railway  in  a  city  can  be  derived.  There  is  no  question  in 
this  case  of  the  use  of  the  reserve  power  of  the  state  for  changing 
the  terms  of  a  franchise  granted  by  the  city,  because  the  Consti- 
tution takes  the  entire  authority  to  grant  a  franchise  to  a  street 
railway  company  from  the  legislature  and  vests  it  in  the  city. 
The  l^slature  did  not  have  the  power  at  any  time  under  the 
Constitution  to  grant  a  franchise  to  use  the  streets,  hence  it  can- 
not, upon  the  theory  of  reserved  power,  assume  to  control  or  to 
authorize  the  Commission  to  revise  the  rates  of  fare  which  was 
one  of  the  terms  upon  which  the  city  permitted  the  railway  com- 
pany to  operate  upon  the  streets. 

Believing  that  the  case  should  be  dismissed,  and  that  the  re- 
port and  order  of  the  majority  of  the  Commissioners  herein  are 

unlawful  and  unjust,  I  dissent  to  the  same. 
P.U.R.1918D. 
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Blair,  Commissioner,  dissenting:  I  dissent  from  the  final 
report  and  order  of  the  Commission  in  this  case.  Believing  that 
§  20  of  article  12  of  the  Missouri  Constitution,  and  the  construc- 
tion placed  thereon  by  the  supreme  court  in  the  case  of  St  Louis 
&  M.  River  R.  Co.  v.  Kirkwood,  159  Mo.  239,  53  L.R.A.  300,  60 
S.  W.  110,  leave  the  Commission  without  power  or  authority  to 
grapt  the  relief  sought  by  petitioner  herein,  it  becomes  my  sworn 
duty  to  follow  that  decision.  It  is  therefore  uimecessary  and 
improper  for  me  to  express  any  opinion  upon  the  merits  of  the 
case. 

I  do  not  believe  any  public  good  will  be  served  by  setting  out 
any  further  at  this  time  my  views  upon  the  question  of  jurisdic- 
tion raised  by  the  pleas  to  our  jurisdiction  interposed  by  the  in- 
ten-eners  herein.  My  reasons  for  holding  that  the  Commission 
has  not  such  jurisdiction  are  fully  stated  in  my  dissenting  re- 
port and  opinion  filed  at  the  time  the  Commission  overruled 
those  pleas  to  our  jurisdiction.  The  dissenting  report  and  opin- 
ion of  Commissioner  Bean  on  that  question,  and  my  concurrence 
therein  in  separate  report,  are  found  reported  in  P.U.R.1918B, 
815.  Any  further  statement  of  the  views  I  now  hold  on  that 
question  at  this  time  would  be  a  mere  repetition. 


OHIO    PUBIilC    UTILITIES    COMMISSION. 

RE  NEW  YORK  CENTRAL  RAILROAD  COMPANY. 

[No.  1059.] 

Seeurtty  issues  —  Jurisdiction  of  Commission  —  Illegal  expenditures. 

The  Ohio  Commission  cannot  withhold  approval  of  an  issue  of  se- 
curities to  reimburse  the  treasury  of  the  company  for  moneys  expended, 
on  the  mere  ground  that  the  expenditures  were  imlawfully  made;  since 
this  is  a  question  for  the  courts. 

[April  4,  1918.] 

Appi-ioation  for  leave  to  issue  additional  capital  stock  to  the 
amount  of  $4,219,975.31 ;  granted. 

By  the  Commission:  Applicant  seeks  authority  to  issue  and 
sell  $4,219,976.31  of  its  common  capital  stock  to  reimburse  the 
treasury  for  moneys  expended  by  it  in  the  acquisition  of  stocks 
P.U.R.1918D.  29 
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and  bonds  of  certain  other  railroads  and  for  moneys  advanced  on 
open  account  or  evidenced  by  promissory  notes  to  aMiated  com- 
panies for  betterments  and  improvements,  the  property  of  all  of 
which  companies  is  outside  of  Ohio. 

Objection  is  made  to  the  granting  of  this  authority  by  James 
PoUitz  and  Clarence  H.  Venner,  stockholders  in  said  applicant 
company,  and  the  chief  grounds  of  their  objection  are  that  said 
applicant  had  no  legal  authority  to  make  sudi  investments  and 
advances;  that  some  of  the  said  railroads  are  "parallel  roads;" 
that  the  moneys  advanced  were  not  for  the  improvements  of  "its 
facilities,"  as  contemplated  by  §  614-53,  Gen.  Code,  and  that  the 
members  of  the  board  of  directors  which  authorized  the  expendi- 
tures were  not  legally  elected. 

The  applicant  introduced  several  witnesses  and  numerous  ex- 
hibits to  show  that  the  purchase  of  stocks  and  bonds  of  other 
railroads  was  for  the  purpose  of  obtaining  either  complete  or  par- 
tial control  of  the  lines  in  whose  securities  it  invested  in  order  to 
give  it  larger  terminal  facilities,  a  wider  avenue  for  the  move- 
ment of  its  traffic,  to  the  end  that  it  might  better  serve  the  pubhc ; 
and  that  the  moneys  advanced  were  for  the  improvement  of  facili- 
ties of  roads  in  whose  stocks  and  bonds  they  had  so  invested. 

Railroad  companies  are  not  required,  as  are  public  utility  com- 
panies, to  obtain  authority  from  this  Commission  to  purchase 
stocks,  bonds,  or  property  of  other  railroads.  They  make  such 
purchase  at  their  own  peril,  and  the  question  as  to  the  legality  of 
the  purchase  is  a  judicial  question,  determinable  by  the  courts, 
and  not  by  this  Commission.  The  supreme  court  of  Ohio  has 
held,  however,  that  if  securities  are  issued  by  the  purchasing  com- 
pany to  reimburse  the  treasury  for  moneys  expended  in  such  pur- 
chases, they  must  have  the  approval  of  this  Commission. 

There  is  no  claim  on  the  part  of  the  respondents  that  the  ex- 
penditures were  not  made  as  set  forth  in  the  application ;  that  the 
investments  were  not  judicious  and  beneficial  to  the  applicant  and 
the  public  it  serves ;  but  that  they  were  unlawfully  made.  If  that 
be  true,  they  have  their  remedy  in  a  court  of  competent  jurisdic- 
tion. 

The  evidence  discloses  that  the  applicant  purchased  the  stocks 
and  bonds  and  advanced  the  moneys  for  the  improvement  of  the 
facilities  of  the  roads  which  are,  in  whole  or  in  part,  under  the 
P.U.R.1918D. 
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control  of  applicant,  and  which  are  being  used  by  it  to  serve  the 
public  in  transporting  freight  and  passengers.  It  is  not  for  this 
Conunission  to  inquire  into  the  legality  of  the  consolidation  pro- 
ceedings over  which  it  has  no  jurisdiction,  nor  into  the  regularity 
of  the  election  of  members  of  the  board  of  directors.  We  take  the 
consolidated  company  as  we  find  it,  and  assume  that,  so  long  as 
it  is  not  declared  illegal  by  some  court  of  competent  jurifldiction^ 
all  the  necessary  steps  were  legally  taken^ 

Finding  from  the  evidence  that  the  amount  set  out  in  the  ap- 
plication has  been  expended  from  the  treasury  on  capital  account 
within  five  years  from  the  date  of  filing  of  the  application,  and 
not  secured  or  obtained  from  the  issue  of  stocks,  bonds,  or  other 
evidences  of  indebtedness,  the  Commission  finds  that  the  appli- 
cant is  entitled  to  reimburse  its  treasury  for  such  expenditures, 
and  will  grant  the  application. 

This  finding  is  in  accordance  with  the  finding  of  this  Commis- 
sion in  Ke  Lake  Shore  &  M.  S.  R  Co.  Case  No.  233  (1914)  Ann. 
Rep.  Ohio  P.  U.  C.  362,  and  He  New  York  C.  R.  Co.  Case  No. 
449  (1915)  Ann.  Rep.  Ohio  P.  U.  C.  223,  P.U.R1916D,  1031 
(abstract). 


OHIO    PUBLIC    IjniilTIES    OOMMISSIOIC. 

EDWARD  J.  LANG 

V. 

WESTEBN  UNION  TELEGRAPH  COMPANY. 

[No.  1408.] 

Botet  —  Telegraph  —  Specifications  in  schedule. 

1.  No  baseball  ticker  service  can  be  furnished  by  a  telegraph  com- 
pany under  a  schedule  specifying  that  rates  for  such  service  "will  be 
furnished  on  application/'  where  the  statute  provides  that  the  ratea 
shall  be  specified  in  the  schedule. 

Service  —  Telegraph  —  Baseball  ticker. 

2.  A  telegraph  company  in  Ohio  is  not  bound  to  furnish  baseball; 
ticker  service,  until  such  time  as  it  has  a  proper  schedule  for  the  same; 
on  file  with  the  Commission. 

P.U.R1918D. 
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Service  —  Telegraph  —  Failure  to  file  schedule  —  Private  contract, 

3.  A  public  utility  company  in  Ohio  which  has  not  filed  a  lawful 
rate  schedule  cannot  render  service  on  private  contract. 

[April  30,  1918.] 

Complaint  demanding  the  extension  of  baseball  ticker  service; 
denied. 

By  the  Commission:  The  complainant,  Edward  J.  Lang, 
seeks  an  order  of  this  Commission  requiring  the  defendant  to  ex- 
tend to  him  "baseball  ticker  service"  in  the  cities  of  Hamilton 
and  Dayton,  Ohio. 

Defendant  offers  to  furnish  such  service  providing  complain- 
ant will  enter  into  a  contract  to  the  effect  that  he  will  not  sell  or 
give  away  the  information  so  obtained  within  certain  zones  in 
said  cities,  which  zones  the  defendant  reserves  for  the  furnishing 
of  such  service  direct  to  its  patrons ;  and  it  says  that  this  condition 
is  contained  in  all  of  its  contracts  with  patrons  who  subscribe  for 
such  service. 

[1]  Complainant  refuses  to  enter  into  such  a  contract,  and 
daims  that  he  has  a  lawful  right  to  transmit  the  information  so 
secured  to  any  person  or  persons,  by  means  of  the  telephone ;  and 
he  admits  that  his  purpose  in  obtaining  the  service  is  to  enable 
him  to  establish  the  business  of  reselling  it  to  subscribers  who  are 
willing  to  receive  it  through  the  medium  of  the  telephone. 

Section  14-16,  Gen.  Code,  provides  that  every  public  utility 
shall  print  and  file  with  the  Commission  "schedules  showing  all 
rates,  joint  rates,  rentals,  tolls,  classifications,  and  charges  for 
service  of  each  and  every  kind  by  it  rendered  or  furnished,"  and 
§  614-18  provides  that  "no  public  utility  shall  charge,  demand, 
exact,  receive,  or  collect  a  different  rate,  rental,  toll,  or  charge  for 
any  service  rendered  or  to  be  rendered,  than  that  applicable  to 
such  service  as  specified  in  its  schedule  filed  with  the  Conunis- 
sion  and  in  effect  at  the  time.  Xor  shall  any  public  utility 
.  .  .  extend  to  any  person,  firm,  or  corporation,  any  rule, 
regiilation,  privilege,  or  facility  except  such  as  are  specified  in 
such  schedule  and  r^ularly  and  uniformly  extended  to  all  per- 
sons, firms,  and  corporations  under  like  circumstances  for  the 
like,  or  substantially  similar,  service. 

An  examination  of  the  files  of  the  Commission  discloses  that— 
r.u.R.ioisD 
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except  effective  in  the  city  of  Cleveland — the  only  schedule  on 
file  by  the  Western  Union  Telegraph  Company  covering  this  serv- 
ice is  the  following:  "Rates  for  baseball  service  by  ticker  or 
telephone  will  be  furnished  on  application.  Paragraph  1  or  6 
will  not  be  furnished  on  baseball  ticker  or  telephone  circuits." 

Under  such  a  schedule  no  "baseball  ticker  service"  could  law- 
fully be  furnished  to  any  subscriber,  for  it  does  not  disclose  the 
"rate,  rental,  toll,  or  classification  and  charges  for  service,"  nor 
does  it  set  out  any  "rule,  regulation,  privil^e,  or  facility"  which 
it  proposes  to  extend  to  its  patrons. 

[2]  As  this  is  a  service  which  a  telegraph  company  is  not 
bound  to  furnish  to  the  public,  unless  it  voluntarily  holds  itself 
out  80  to  do,  it  would  be  under  no  obligation  to  furnish  the  com- 
plainant or  any  other  person  until  such  time  as  it  has  in  effect  a 
proper  schedule  for  the  same  on  file  with  this  Commission ;  and 
unless  a  schedule  is  offered  for  filing,  it  is  not  necessary  for  the 
Commission  to  pass  upon  the  question  of  the  reasonableness  or 
unreasonableness  c^  rules  and  regulations  which  might  or  might 
not  be  contained  therein. 

[3]  The  evidence  discloses,  however,  that  the  company  is  serv- 
ing some  patrons  on  private  contract  This  is  clearly  in  violation 
of  the  law. 

While  the  application  of  the  complainant  must  be  denied,  an 
order  will  enter  directing  the  telegraph  company  to  cease  and  de- 
sist from  furnishing  "baseball  ticker  service"*  except  in  the  city 
of  Cleveland,  Ohio,  or  forthwith  file  with  this  Commission  a 
proper  schedule  covering  such  service. 

Note— A  maximum  joint  rate  of  50  cents  for  2-line  telegraph 
day  messages  of  ten  words,  plus  3  cents  for  each  additional  word,  and 
joint  rates  for  night  messages,  day  letters,  and  night  letters  on  the 
basis  of  single-line  messages,  where  the  rates  for  one-line  transmis- 
sion is  50  cents  for  a  ten-word  day  message,  are  reasonable  in  Mon- 
tana. Public  Service  Commission  v.  Western  U.  Teleg.  Co.  (Mont.) 
Docket  No.  603,  Beport  and  Order  No.  178,  Dec.  18,  1916. 

Under  the  Federal  laws  as  they  exist  to-day  a  carrier  of  telegraph 
company  cannot  render  "off-line''  service  to  the  other  at  a  rate  other 
than  that  published  in  the  regular  schedules,  and  different  from  the 
rate  charged  to  the  general  public.  Chicago  6.  W.  B.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Dl.)  Aug.  14,  1917. 
P.U.R.1918D. 
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PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

BOROUGH  OF  MOUNT  CARMEL 

v. 

EDISON  ELECTRIC  ILLUMINATING  COMPANY. 

[Complaint  Docket  No.  1918.] 

Bates  —  Filing  of  new  schedule  —  Notice. 

1.  A  rate  tariff  filed  with  the  Penn^lvania  Commiesion  will  not 
be  struck  down  because  of  the  fact  that  the  statutory  requirement  with 
reference  to  notice  has  not  been  strictly  complied  with,  where  the  com- 
pany has  duly  advertised  the  proposed  change  in  the  daily  newspapers, 
and  the  complainuit  has  had  actual  notice  and  has  acted  upon  it. 

Repar€U4on  —  Evidence  of  excess  payments, 

2.  A  public  utility  will  not  be  required  to  issue  certificates  evi- 
dencing payments  in  excess  of  prior  established  rates  upon  the  filing  of 
a  new  schedule,  since  the  receipted  bills  of  the  consumers  will  answer 
the  same  purpose  of  enabling  them  to  prove  the  amoimts  paid. 

[April  8,  1918.] 

Complaint  demanding  that  the  tariff  of  the  Edison  Electric 
Illuminating  Company,  P.  S.  C.  Pa.  No.  3,  effective  March  1, 
1918,  be  declared  void;  refused. 

By  the  Commission:  The  borough  of  Mount  Carmel  com- 
plained against  the  rates  of  the  Edison  Electric  Illuminating 
Company,  which  are  contained  in  a  new  tariff,  effective  March  1, 
1918,  and  alleged  that  the  notice  of  the  change  of  rates  was  not 
given  in  accordance  with  the  provisions  of  the  Public  Service 
Company  Law. 

[1]  There  is  no  doubt  that  the  notice  of  the  change  in  rates 
does  not  comply  strictly  with  the  requirements  of  the  act,  but  the 
company  published  in  the  daily  papers  of  Mount  Carmel  and 
Kulpmont  notices  that,  owing  to  increased  costs,  it  would  be  neces- 
sary for  it  to  change  its  rates.  As  a  result  of  this  notice  the  com- 
plainants made  inquiry  at  the  office  of  the  company  and  were  in- 
formed that  the  rates  were  to  be  increased  and  a  new  system  of 
charges  adopted,  and,  acting  upon  this  information,  the  complaint 
was  filed  in  this  case  prior  to  the  effective  date  of  the  tariff.  The 
burden  of  proving  the  reasonableness  of  the  increased  rate  is, 
therefore,  placed  upon  the  company,  and  the  purpose  of  the  re- 
quirement of  the  law  relating  to  notice  has,  therefore,  been  accom- 
plished. Under  such  circumstances,  the  Commission  sees  no 
P.U.R.1918D. 
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reason  for  striking  down  the  filed  tariff,  and  an  order  will  be 
made  directing  that  the  case  be  set  down  for  hearing. 

[2]  The  complainants  also  requested  the  Commission  to  direct 
the  company  to  issue  certificates  evidencing  the  payments  in 
excess  of  the  prior  established  rates. 

The  Commission  sees  no  reason  why  such  an  order  should  be 
made  in  this  case^  as  the  receipted  bills  of  the  consumers  will 
answer  the  same  purpose  as  the  certificates,  and,  in  case  the  in- 
creased rates  are  determined  to  be  unreasonable,  these  receipted 
bills  will  enable  the  consumers  to  prove  the  amounts  paid  by  them. 


CALIFORNIA  RAILROAD  COMMISSION. 

BE  PACIFIC  ELECTBIC  BAILWAY  COMPANY. 

[Decision  No.  5192;  Application  Nos.  3337,  3383.] 

Certificate  of  convenience  and  neceseity  —  Interurhan  railivay  —  Ex* 
teneion  —  War  —  Effect. 

The  California  Commission  denied  the  application  of  an  electric 
intenirban  railway  for  a  certificate  of  public  conTenience  and  necessity 
for  the  extension  of  its  lines  for  the  construction  of  which  it  had  al- 
ready appropriated  the  money^  acquired  the  ties  and  rails,  and  secured 
a  great  portion  of  the  right  of  way,  where,  in  view  of  the  fact  that  the 
country  is  at  war  and  as  a  war  measure  is  engaged  in  Uie  consenration 
of  its  resources  in  men,  money,  and  materials,  it  appeared  that  the  con- 
venience of  the  public  which  would  be  served  was  not  great  enough  to 
justify  the  additional  expenditures  on  the  project  during  the  duration 
of  the  war. 

[March  9,  1918.] 

Application  of  Pacific  Electric  Kailway  Company  for  pei^ 
mission  to  construct  extensions  to  certain  of  its  existing  lines  in 
Orange  and  Los  Angeles  counties,  together  with  application  for 
grade  crossings  in  connection  therewith ;  denied. 

Appearances :  Frank  Karr  for  applicant ;  M.  W.  Eeed  for  the 
Atohison,  Topeka,  &  Santa  Fe  Railway  Company;  G.  B.  Gor- 
don for  city  of  Glendora. 

Gordon,  Commissioner :  In  these  two  applications  the  Pacific 
Electric  Railway  Company  asks  the  Commission  for  a  certificate 
of  public  necessity  and  convenience  under  §  50  of  the  Public  TJtil- 
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ities  Act  as  amended  in  191Y,  and  for  permission  to  construct  its 
tracks  at  grade,  in  the  first  case,  across  some  thirty-five  public 
streets,  highways,  and  alleys  in  Santa  Ana  and  unincorporated 
territory  in  Orange  county,  over  the  track  of  the  Newport  branch 
of  the  Southern  Pacific  Company,  and  over  the  main  line  and  a 
spur  track  of  the  Santa  Fe,  and,  in  the  second  case,  over  twenty 
streets,  highways,  and  alleys  in  Glendora  and  Los  Angeles  coun- 
ty, a  branch  line  of  the  Southern  Pacific  Company,  and  the  main 
line  and  two  spur  tracks  of  the  Santa  Fe.        / 

In  the  order  which  follows  this  opinion  I  shall  recommend  that 
both  these  applications  be  denied  until  after  the  war,  because  pub- 
lic convenience  and  necessity,  at  least  during  the  time  of  the  war, 
were  not  shown ;  and  since  I  have  based  my  conclusions  on  the 
same  general  considerations  in  both  cases  they  can  very  well  be 
decided  together.  It  will  of  course  not  be  necessary  to  discuss 
the  proposed  crossings. 

The  line  applicant  desires  to  construct  in  application  No.  3337 
leaves  an  existing  line  of  the  Pacific  Electric  on  Second  street,  an 
east  and  west  street,  in  the  city  of  Santa  Ana,  swings  south  along 
and  across  Evergreen  street  to  a  point  about  opposite  Warren 
street,  where,  in  an  easterly  direction,  it  crosses  the  main  line  of 
the  Santa  Fe.  From  this  crossing  the  line  continues  in  an  east- 
erly direction  to  the  Sout^^em  Pacific's  track  at  Tustin,  a  dis; 
tance  of  about  1.8  miles.  This  track  lies  on  private  right  of  way 
parallel  to  the  Newport  road.  It  was  the  original  intention  to 
make  a  connection  with  it  and  to  run  north  along  it  for  about 
3,500  feet,  but  since  the  hearing  upon  the  application  the  Com- 
mission has  been  advised  by  applicant  that  it  now  desires  to  ac- 
quire for  the  Southern  Pacific  Company  an  independent  right  of 
way  for  this  distance,  to  build  a  new  track  for  it,  and  to  recon- 
struct and  relocate  the  present  track  for  its  own  use.  Between 
the  intersection  of  Irvine  boulevard  and  Holt  street  with  New- 
port road  the  Southern  Pacific's  line  swings  to  the  north,  while 
the  proposed  line  of  the  Pacific  Electric  continues  parallel  with 
the  road  for  some  1,800  feet  farther,  when  it  turns  to  the  east  and 
continues  in  a  southeasterly  direction  until  about  opposite  Irvine, 
where  it  turns  southwesterly  and  continues  in  this  direction  until 
just  before  the  Santa  Fe's  tracks  at  the  town  of  Irvine  are 
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reached.  There  it  turns  again  and  parallels  the  Santa  Fe  for 
about  i  mile  to  the  end. 

From  the  junction  of  the  proposed  line  with  Lyons  street  a  spur 
track  about  1,200  feet  long  is  proposed  along  that  street  to  reach  a 
packing  house  north  of  the  proposed  main  trade.  A  second  pro- 
posed spur  about  ^  mile  long  is  located  in  the  Irvine  ranch, 
to  the  west  of  the  Morris  road.  This  spur  will  cross  a  spur  track 
of  the  Santa  Fe  and  will-  end  about  600  feet  beyond  that  crossing. 

The  line,  exclusive  of  spurs,  is  about  11.8  miles  long,  and  the 
cost,  including  the  spurs,  was  estimated  to  be  about  $239,000; 
but  this  figure  does  not  include  the  cost  of  additional  right  of  way, 
a  new  line  for  the  Southern  Pacific,  and  the  relocation  of  the 
present  line  of  the  Southern  Pacific  along  the  Newport  road  for 
this  distance  of  3,600  feet. 

The  Pacific  Electric's  proposed  main  line  is  about  700  feet 
from  the  Santa  Fe^s  main  line,  where  it  makes  a  connection  with 
its  ovm  existing  line  in  Santa  Ana,  and  for  the  first  4,000  feet  of 
its>length  it  is  about  that  distance  from  the  Santa  Fe  until  it 
turns  to  cross  it.  From  the  crossing  the  two  lines  diverge  and 
are  farthest  apart  where  the  Pacific  Electric's  line  turns  easterly 
from  the  Newport  road.  The  distance  between  the  lines  here  is 
approxinflately  2^  miles,  and  is  maintained  until  the  Pacific  Elec- 
trie's  line  turns  at  Irvine  to  run  directly  toward  that  station, 
where  the  two  lines  come  together. 

From  the  intersection  of  the  two  lines  in  Santa  Ana  to  Irvine 
the  track  of  the  Santa  Fe  is  nearly  straight.  It  forms  one  side 
of  a  rectangle  2^  x  6^  miles  in  dimensions,  and  the  other  three 
sides  are  formed  by  this  proposed  extension  of  the  Pacific  Elec- 
tric. The  Southern  Pacific's  branch  previously  referred  to  is 
parallel  and  adjacait  to  one  of  the  short  sides  for  3,500  feet  and 
the  Santa  Fe  has  some  spur  tracks  inside  the  rectangle.  One 
track  leaves  the  main  line,  about  2J  miles  south  of  the  Pacific 
Electric's  intersection,  and  runs  at  right  angles  to  it  until  within 
about  1,000  feet  of  the  Pacific  Electric's  location.  Two  spurs 
branch  from  this,  one  in  each  direction,  parallel  to  that  loca- 
tion and  the  Santa  Fe's  main  line,  and  are  probably  nowhere 
farther  than  3,000  feet  from  the  former.  One  spur  ends  at  the 
Newport  road,  vdthin  a  hundred  feet  of  the  Southern  Pacific's 
present  track  and  the  Pacific  Electric's  proposed  track,  while  the 
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Other  ends  about  a  mile  from  the  Pacific  Electric's  line  after  it 
makes  the  turn  to  reach  Irvine.  It  is  the  latter  spur  track  which 
is  to  be  crossed  by  the  proposed  spur  from  the  Pacific  Electric. 

Applicant  introduced  the  testimony  of  five  witnesses  to  show, 
the  public  necessity  and  convenience  to  be  served  by  this  line. 
The  first  witness,  Mr.  E.  C.  Johnson,  assistant  chief  engineer  of 
the  company,  stated  that  it  runs  through  a  very  thickly  settled 
district  to  and  into  the  town  of  Irvine  and  up  to  the  foothills  to 
the  east,  a  territory  without  passenger  transportation,  and  opens 
up  a  portion  of  the  Irvine  ranch,  and  that  the  territorry  adjacent 
to  the  portion  of  the  line  nearest  Tustin  is  very  thickly  settled 
by  farmers  who  raise  citrus  fruits  and  beans  and  who  have  many 
young  citrus  orchards  just  coming  into  bearing.  The  spur  on 
Lyon  street  is  to  serve  the  Burge  Packing  House,  an  industry 
without  railroad  service. 

Mr.  Paul  Shoup,  president  of  the  Pacific  Electric,  followed  Mr. 
Johnson.  He  testified  that  this  line  would  serve  a  new  terri- 
tory, in  the  sense  that  only  part  of  it  is  now  given  over  to- its 
ultimate  use,  the  growing  of  citrus  fruits,  walnuts,  etoi,  and  sub- 
divisions into  small  holdings.  It  is  his  opinion  that  there  is  a 
marked  need  for  passenger  transportation  in  this  territory.  He 
stated  that  he  had  been  visited  several  times  by  committees  from 
the  neighborhood,  Tustin  particularly,  and  that  he  had  previously 
endeavored  to  secure  this  extension.  At  one  time  the  Pacific 
Electric  tad  an  appropriation  to  build  through  Santa  Ana  to  the 
east  Santa  Ana  limits,  and  intended  to  extend  to  Tustin  and  be- 
yond, but  this  construction  necessitated  the  installation  of  an  in- 
terlocking plant  with  the  tracks  of  the  Santa  Ee  at  a  cost  of  some 
$75,000,  so  the  project. was  abandoned.  It  was  Mr.  Shoup's 
opinion  that  the  steam  roads  were  not  able  to  satisfactorily  care 
for  the  passenger  business,  because  where  such  business  was  light 
the  nature  of  steam  operation  made  passenger  service  much  more 
expensive.  Mr.  Shoup  thought  that  the  passenger  business  here 
would  be  light  compared  with  other  points,  but  that,  in  addition 
to  the  need  of  the  service  at  Irvine,  the  ranchers  between  Irvine 
and  Tustin  should  have  it  to  bring  their  working  forces  into  and 
out  of  Santa  Ana.  When  asked  as  to  the  necessity  for  this  track 
through  the  Irvine  ranch  where  the  Santa  Fe  has  already  con- 
siderable trackage,  Mr.  Shoup  replied  that  passenger  service  was 
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Decessarj  in  order  that  the  ranch  could  be  subdivided,  and  that 
the  residents  of  this  vioinity  were  handicapped  because  there  was 
no  eonvenient  method  of  getting  people  back  and  forth  to  Santa 
Ana,  while  with  the  proposed  service  they  could  be  taken  from 
Santa  Ana  in  the  morning  and  returned  at  night. 

Speaking  of  the  freight  business,  Mr.  Shoup  said  that  his  com- 
pany proposed  to  serve  one  orange  packing  house  on  the  Irvine 
ranch,  one  lemon  packing  house^  a  bean  packing  house  at  Irvine, 
and,  as  the  business  develops,  to  serve  scone  further  packing 
houses  to  be  constructed.  It  is  his  opinion  that  this  line  would 
serve  the  foothill  territory  through  the  Irvine  ranch,  while  the 
Santa  Fe  line  would  serve  the  lower  part.  A  portion  of  the  ter- 
ritory along  the  line  from  Irvine  northerly  is  imimproved  and  is 
devoted  to  the  growing  of  beans.  When  asked  if  the  Santa  Fe 
does  not  satisfy  the  needs  of  shippers  at  Irvinfe,  Mr.  Shoup  re- 
plied that  he  knew  nothing  about  the  service  of  the  Santa  Fe,  but 
that  the  people  in  the  vicinity  were  anxious  to  get  the  Pacific 
Electric  to  build  in. 

It  would  not,  in  Mr.  Shoup's  opinion,  be  wise  or  businesslike 
to  construct  a  part  of  the  line  without  completing  the  entire  pro- 
ject, as  the  freight  business  is  largely  beyond  Tustin.  The  origi- 
nal intention  was  to  build  the  line  only  as  far  as  the  country  had 
been  developed  for  fruit  growing,  which  is  about  opposite  the  end 
of  the  Santa  Fe's  spur,  but  his  belief  and  also  that  of  Mr.  Irvine, 
who  owns  the  Irvine  ranch  of  about  7,000  acres,  was  that  it 
would  not  be  desirable  to  stop  at  this  point.  Mr.  Irvine  has  given 
the  company  the  right  of  way  through  the  Irvine  ranch. 

Mr.  James  S.  Eice,  a  resident  of  Tustin  of  forty  years'  stand- 
ing, testified  that  the  first  efforts  of  the  residents  of  Tustin  to  get 
an  electric  line  were  made  eight  or  ten  years  ago.  Since  that 
time  they  have  been  working  assiduously  when  an  opportunity 
presented  itself,  and  for  the  last  year  have  been  working  at  the 
proposition  to  the  best  of  their  ability.  He  believes  that  if  Tus- 
tin can  secure  an  electric  railroad  with  freight  service  it  will  not 
only  advertise  the  town,  but  will  be  an  unusual  convenience  to  the 
community,  as  it  will  afford  direct  transportation  to  the  county 
seat  at  Santa  Ana.  He  said  that  a  great  many  children  go  back 
and  forth  every  day,  and  that  there  is  no  transportation  between 
Tustin  and  Santa  Ana,  except  jitney  service.     The  Southern 
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Pacific  reaches  Santa  Ana  by  way  of  Anaheim,  running  a  mixed 
train  which  no  one  travels  on.  It  is  his  opinion  that  the  construe- 
tion  of  the  line  would  add  greatly  to  the  growth  of  the  town,  the 
population  of  which  is  now  about  2,000,  and  that  an  electric  road 
would  bring  tourists  Bxyi  newcomers  to  buy  places  and  subdivide, 
as  there  are  a  great  many  20-acre  ranches  around  Tustin  that 
will  ultimately  go  into  5-acre  tracts.  It  is  Mr.  Rice's  opinion 
that  freight  prospects  for  this  line  are  especially  good  and  that 
there  will  be  ample  business  for  two  roads.  One  of  the  reasons 
he  advances  for  advocating  the  construction  of  two  roads  is  that 
with  two  roads  the  people  could  get  accommodations  which  could 
not  be  secured  from  one. 

Mr.  C.  E.  TJtt,  a  resident  of  Tustin  engaged  in  the  raising  of 
oranges,  lemons,  walnuts,  and  lima  beans  on  a  ranch  of  1,000 
acres,  testified  that  he  thought  the  Pacific  Electric's  line  would 
get  much  traffic  in  Tustin,  and  that  after  the  coming  of  a  railroad 
which  gave  passenger  service  the  town  itself  would  grow  con- 
siderably. He  stated  that  the  Pacific  Electric  had  promised  eight 
passenger  trains  daily,  and  it  was  his  hope  that  with  the  new  line 
he  would  get  a  little  better  service  at  the  three  or  four  packing 
houses  in  which  he  is  interested.  He  also  stated  that  freight 
traffic  in  this  territory  is  continually  developing  and  that  every 
bit  of  the  territory  served  would  be  benefited.  The  Santa  Fe 
now  runs  alongside  the  packing  house  on  Mr.  TJtt's  ranch.  He 
employs  from  75  to  150  men,  and  is  greatly  interested  in  seeing 
that  proper  transportation  is  secured  between  Santa  Ana  and  his 
ranch ;  this  line  would  give  this  transportation  as  it  runs  through 
it.  It  is  his  opinion  that  the  operation  of  two  roads  through  this 
territory  would  make  his  property  more  valuable. 

Mr.  S.  Stevens,  who  is  engaged  in  fruit  growing  and  who  has 
resided  in  Tustin  for  about  thirty-six  years,  testified  that  at  the 
present  time  he  had  two  packing  houses  on  his  land  and  was  per- 
fectly equipped  as  far  as  freight  is  concerned,  provided  he  could 
get  cars.  It  was  his  opinion  that  with  two  railroads  the  chances 
of  getting  cars  would  be  better  than  with  one.  Like  the  other 
witnesses,  he  felt  that  the  lack  of  transportation  for  employees 
to  use  in  going  back  and  forth  between  the  ranches  and  Santa 
Ana  was  the  greatest  drawback  to  that  section  of  the  country, 

P.U.R.1918D. 


Digitized  by 


Google 


RE  PACIFIC  ELECTRIC  R.  CO.  461 

and  that  this  would  be  removed  by  the  constraction  of  the  pro- 
posed line. 

The  line  from  Glendora  to  Lone  Hill,  covered  by  application 
No.  8383,  will  leave  the  end  of  the  existing  Glendora  line  near 
North  Banta  avenue  in  Glendora,  use  this  street  southerly  to  a 
crossing  of  the  main  line  of  the  Santa  Fe,  then  on  the  southerly 
side  of  the  Santa  Fe  follow  this  right  of  way,  parallel  and  ad- 
jacent to  it,  to  a  point  north  of  Allen  avenue.  Here  the  tracks 
of  the  Santa  Fe  turn  to  the  east,  while  the  proposed  line  of  tb» 
Pacific  Electric  continues  almost  due  south  to  Lone  Hill,  wher% 
a  connection  is  made  with  its  San  Bernardino  line.  From  the 
Santa  Fe's  main  line  a  spur  track  running  westerly,  parallel  and 
adjacent  to  the  Santa  Fe,  has  been  located  for  a  distance  of  2,800 
feet  to  reach  a  packing  house  of  the  Glendora  Citrus  Fruit  As- 
sociation. The  main  line  crosses  two  spur  tracks  of  the  Santa 
Fe  north  of  Allen  avenue  and  a  branch  line  of  the  Southern  Pa- 
cific Company  immediately  before  it  makes  its  connection  with 
the  San  Bernardino  line  at  Lone  Hill.  The  total  length  of  this 
line,  including  the  spur  track  of  .6  mile,  is  about  4.6  miles,  and 
its  cost  is  estimated  to  be  about  $202,000.  For  about  2  miles  it 
is  parallel  and  adjacent  to  the  main  line  of  the  Santa  Fe,  and 
throughout  its  length  is  nowhere  more  than  2,800  feet  from  that 
track. 

Mr.  Johnson,  assistant  chief  engineer  of  the  Pacific  Electric, 
testified  that  the  construction  of  this  line  would  give  the  company 
a  through  line  from  San  Bernardino  to  Glendora ;  that  the  Santa 
Fe  at  present  serves  the  packing  house  at  Glendora  which  his 
company^s  spur  track  is  designed  to  reach,  and  that  his  company 
intended  to  serve  several  packing  houses  between  Glendora  and 
Lone  HilL  He  was  unable  to  say  whether  or  not  the  Santa  Fe 
could  reach  these  packing  houses  equally  as  well.  It  is  his  belief 
that  this  line  would  open  up  a  territory  that  is  now  entirely  with- 
out passenger  transportation. 

Mr.  J.  McMillan,  general  manager  of  the  Pacific  Electric,  tes- 
tified that  it  was  the  original  intention  to  build  the  San  Bernar- 
dino line  about  along  the  route  of  the  line  now  proposed ;  and,, 
since  there  is  a  great  deal  of  travel  from  the  vicinity  of  River- 
«ide,  San  Bernardino,  Upland,  and  Eialto,  all  on  or  tributary  ta 
the  San  Bernardino  line,  that  goes  to  Glendora  and  Azusa,  it  has. 
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always  been  the  intention  of  the  company  to  complete  this  gap. 
The  people  in  this  section  who  desire  to  go  to  the  East  have  to  go 
across  the  gap  in  an  automobile  or  go  back  to  Los  Angeles.  This 
line,  Mr.  McMillan  testified,  will  be  of  considerable  convenience 
to  the  inhabitants  of  the  territory  east  of  Lob  Angeles,  and  from 
the  viewpoint  of  the  company  it  would  be  a  great  convenience. 
Several  owners  of  rock  crashers  have  occasion  to  send  rock  to 
eastern  points.  This  rock  is  now  hauled  into  Los  Angeles  and 
from  there  sent  back  to  San  Bernardino  over  the  main  line.  The 
same  movement  in  the  reverse  direction  is  made  with  cement 
from  Riverside  and  Colton.  It  appears  that  a  physical  connec- 
tion with  the  Santa  Fe  in  this  neighborhood  would  largely  obviate 
the  necessity  for  back  haul. 

Mr.  McMillan,  when  asked  if  he  thought  this  was  the  time  to 
spend  over  $200,000  in  building  railroad  extensions,  replied  that 
if  this  gap  had  not  proved  to  be  an  enormous  inconvenience  and 
expense  to  operate,  if  the  company  did  not  have  the  rails  and  ties 
on  hand,  and  if  the  money  had  not  abeady  been  appropriated, 
his  answer  would  be,  "No.''  It  is  his  opinion  that  inasmuch  as 
the  company  is  paying  interest  on  the  investment  in  material  on 
hand  it  should  be  put  into  tracks  where  some  return  could  be  se- 
cured on  it  This  line,  once  constructed,  could  be  operated  for  a 
comparatively  trifling  amount,  as  the  crews  which  lay  over  at 
Glendora  thirty-eight  minutes  on  the  present  schedule  would  have 
ample  time  to  make  this  run,  so  the  additional  cost  to  handle  this 
traffic  would  be  that  of  the  power  used. 

Mr.  C.  0.  Warren,  who  lives  near  Glendora,  testified  that  in 
San  Dimas  and  Glendora  there  are  several  packing  houses  which 
could  readily  transfer  fruit  to  fill  up  cars  if  the  gap  were  built ; 
&  great  improvement  over  doing  the  transferring  by  the  more  ex- 
pensive motor  truck.  He  is  interested  in  the  packing  house  at 
Glendora  and  was  instrumental  in  securing  the  consent  of  the 
company  to  run  a  spur  there.  He  believes  that  in  times  of  car 
shortage  two  railroads  would  be  of  great  benefit  to  him. 

Mr.  W.  L.  Wiley,  of  Glendora,  believes  it  would  bo  a  great  con- 
venience to  the  people  to  have  an  outlet  to  the  East,  especially  to 
the  people  in  the  eastern  end  of  San  Bernardino  county.  This 
witness  stated  that  he  personally  was  not  inconvenienced  by  lack 
of  the  railroad,  but  thought  some  of  his  neighbors  were. 
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G.  B.  Gordon,  manager  of  one  of  the  packing  houses  in  Glen- 
dora,  a  member  of  the  city  council  and  a  resident  of  Glendora 
since  1894,  believes  that  this  line  would  be  a  great  convenience 
in  taking  care  of  passenger  business  to  the  East.  Most  of  the 
packing  house  machinery  is  made  in  Kiverside,  and  to  secure  re- 
pair parts  it  is  necessary  to  take  an  automobile  to  reach  River- 
side, as  the  train  service  does  not  permit  them  to  use  the  Santa 
Fe.  At  the  present  time  he  has  access,  in  Glendora,  to  both  the 
Santa  Fe  and  the  Pacific  Electric.  He  expended  $500  to  get  a 
spur  track  from  the  Pacific  Electric,  but  all  freight  going  out  on 
this  line  has  to  be  hauled  to  Los  Angeles  and  then  back  to  Colton ; 
as  it  is  not  iced  until  it  returns  to  Colton  and  is  packed  dead  ripe, 
he  has  been  subjected  to  criticism  by  his  officials  for  using  this 
route.  It  is  his  opinion  that  the  greatest  benefit  the  shippers 
would  secure  from  this  line  would  be  in  being  able  to  get  cars  in 
times  of  car  shortage. 

Mr.  W.  A.  S.  Johnston,  fruit  grower  of  San  Dimas,  believes, 
from  the  standpoint  of  the  citrus  grower  and  the  citrus  interests, 
that  there  should  be  all  the  connected  service  possible  through 
the  foothill  region  in  order  to  facilitate  handling  and  loading  cars 
during  the  shipping  season,  which  is  practically  the  year  around. 
He  estimates  that  80  to  90  per  cent  of  the  citrus  shipments  are 
made  from  the  r^on  east  of  the  Los  Angeles  line  along  the 
Santa  Fe  railroad  in  the  foothill  region,  and  the  principal  ob- 
jection of  the  shippers  to  the  Pacific  Electric's  service,  at  the 
present  time,  is  that  it  comes  along  the  lower  part  of  the  valley, 
and  does  not  touch  the  foothills,  so  that  freight  must  be  taken 
down  to  Covina  Junction.  He  believes  that  this  line  would  serve 
the  convenience  of  everycme  living  between  Pasadena  and  River- 
side, and  says  that  the  steam-line  passenger  service  has  disap- 
peared since  the  electric  service  came  in,  but  that  the  people  liv- 
ing in  this  gap  are  without  proper  electric  line  connections. 

Mr.  W.  B.  Ames  purchased  his  property  near  San  Dimas  some 
ten  years  ago  on  the  assurance  that  the  Pacific  Electric  was  going 
to  build  this  Kne.  He  is  engaged  in  fruit  raising  and  packs  it  at 
the  Stewart  Fruit  Company's  house,  about  1^  or  2  miles  from 
his  land.  He  has  a  bam  on  his  property  which  he  proposes  to 
convert  into  a  packing  house  when  this  line  is  constructed,  which 
will  make  a  difference  of  about  2  cents  a^  field  box  in  the  handling 
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of  his  crop  and  that  of  his  neighbors.  He  believes  that  for  in- 
bound shipments  of  fertilizer  the  line  would  be  a  convenience  to 
him,  and  that  the  line  would  add  $150  to  $200  per  acre  to  the 
value  of  his  land. 

Mr.  E.  F.  Underbill,  a  rancher  who  resides  at  Glendora,  de- 
sires the  line  and  thinks  it  would  be  beneficial  to  him  and  to  his 
neighbors,  but  testified  that  he  will  suffer  no  financial  loss  if  it  is 
not  built. 

Mr.  E.  N.  Wheeler,  manager  of  a  packing  house  at  San  Dimas, 
believes  that  this  line  would  be  a  great  convenience  for  people  who 
live  in  Pomona  or  San  Dimas  and  who  desire  to  go  to  Glendora. 
It  would  not  be  of  any  particular  convenience  to  him  from  a 
freight  standpoint,  because  he  now  receives  freight  through  and 
across  the  Covina  branch. 

.  Mr.  F.  H.  Howard,  rancher  of  San  Dimas  and  president  of 
the  Lemon  Association,  believes  there  is  a  reasonable  necessity 
for  this  line ;  that  it  would  be  a  great  convenience  in  connection 
with  mixed  shipments,  that  is,  in  consolidating  shipments  be- 
tween packing  houses.  Hs  has  a  packing  house  at  San  Dimas 
with  a  branch  house  at  Glendora,  and  makes  nearly  all  shipments 
for  southern  territory  over  the  Pacific  Electric,  and  for  the  north- 
em  territory,  over  the  Santa  Fe.  He  stated  that  if  he  ships  a 
partly  loaded  car  on  the  Santa  Fe  and  unloads  it  on  the  Santa  Fe 
he  secures  a  lower  rate,  while  on  the  Pacific  Electric  at  the 
present  time  it  has  to  be  hauled  by  truck ;  whereas  if  they  had  a 
connecting  line  it  could  be  brought  from  Glendora  to  San  Dimas. 
The  Pacific  Electric,  he  says,  puts  in  spur  tracks  close  t<^ther, 
while  the  Santa  Fe  constructs  them  only  at  towns.  He  has  suf- 
fered no  loss  and  knows  of  no  property  that  has  been  injured 
because  the  line  has  not  been  built. 

Mr.  L.  W.  Spaulding,  rancher  and  merchant  of  Glendora,  testi- 
fied that  this  line  would  be  convenient  to  him  in  his  fertilizer  and 
hay  and  grain  business.  He  has  occasion  to  buy  hay  from  Chino, 
and  could  get  it  delivered  directly  from  the  Pacific  Electric  if  this 
spur  were  built,  whereas  it  now  has  to  be  hauled  from  Charter 
Oak,  a  distance  of  2.6  miles,  at  an  expense  of  $2.60  to  $3  a  ton. 

Mr.  H.  C.  Foster,  manager  of  the  San  Dimas  Fruit  Exchange, 
thinks  the  projected  extension  would  be  a  great  convenience  to  the 
citrus  packing  houses  at  Glendora  and  to  the  west,  as  their  fruit 
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shipped  on  the  Pacific  Electric  would  get  to  Colton  six  hours 
earlier  than  it  now  does  and  would  be  able  to  connect  more 
promptlj  with  trains  for  the  East  He  stated  that  he  had  suf- 
fered no  financial  loss  by  the  lack  of  this  railroad, 

Mr.  Shoup  testified  that  this  line  had  been  under  consideration 
for  several  years ;  that  the  company  is  in  the  middle  of  the  stream 
on  this  project  and  that  whatever  investment  has  been  made 
which  cannot  be  utilized  elsewhere  would  of  course  lie  dead ;  that 
before  the  question  was  finally  settled  as  to  whether  or  not  they 
would  build  they  went  into  the  matter  of  increased  earnings  very 
carefully  and  concluded  with  reference  to  the  Pacific  Electric 
alone  that  it  would  earn  at  least  10  per  cent  on  the  inve^ment. 

In  addition  tQ  the  testimony  of  the  officials  of  the  company 
bearing  directly  on  the  public  necessity  of*  the  two  lines,  Mr. 
Shoup  and  Mr.  McMillan  testified  regarding  the  attitude  of  the 
company  toward  projects  of  this  kind,  and  made  several  general 
statements  which  are  applicable  to  both  lines.  The  position  of 
the  company  is  briefly  this:  Pacific  Electric  extensions  are 
planned  primarily  to  increase  net  revenues.  Both  of  these  lines 
were  considered  and  approved  some  time  ago  with  that  end  in 
view,  and  definite  plans  were  made  to  construct  them.  Materials 
and  rights  of  way  have  been  purchased  and  the  money  secured  to 
finance  the  purchase  of  additional  material  and  rights  of  way  and 
to  carry  on  construction.  Mr.  Shoup  sees  no  reason  why  this 
work  should  be  postponed  during  the  war,  as  it  is  his  understand- 
ing the  policy  of  the  government  is  to  interfere  as  little  as  possible 
with  normal  activities,  and  to  give  all  business  possible  to  the 
electric  roads  in  order  to  relieve  the  steam  roads,  as  the  former 
can  operate  at  less  expense,  consume  no  oil,  are  more  favorably 
located  at  passenger  terminals,  and  can  switch  with  greater  fa- 
cility. Speaking  in  general  of  electric  railroads,  Mr.  Shoup 
said :  "The  electric  line  can  give  a  service  profitable  to  itself,  and 
with  a  frequency  that  would  be  impossible  for  the  steam  lines, 
except  at  a  very  great  operating  loss ;  and  in  the  same  way  we  get 
around  into  various  sections  and  develop  the  freight  traffic  that 
we  can  deliver  to  these  steam  lines ;  and  while  they  might  not  like 
altogether  our  freight  activities,  where  it  takes  any  business  from 
one  steam  road  and  gives  it  to  another,  I  believe  you  will  find  all 
the  steam  lines  unanimous  in  their  conclusion  that  the  decti*ic 
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roads  are  great  developers  of  the  country,  and  affcnrd  tbexn  addi- 
tional freight  by  that  agency." 

I  have  described  the  lines  sought  to  be  constructed,  and  have  in 
considerable  length  reviewed  the  testimony  tak^  because  I  real- 
ize that,  in  refusing  to  authorize  this  construction  and  in  denying 
these  two  applications, — the  first  to  be  made  under  §  50  of  the 
Public  Utilities  Act  since  its  amendment  to  include  electric  rail- 
ways,— ^the  Commission  is  taking  a  step  of  considerable  impor- 
tance, and  because  I  believe  the  railroad  company,  the  people 
who  are  directly  interested,  and  the  public,  are  entitled  to  be 
fully  advised  of  the  reasons  which  have  influenced  it  in  so  doing. 

I  do  not  believe  that  public  necessity  and  convenience  can  be 
measured  by  the  need  of  that  portion  of  the  public  which  is  to  be 
directly  affected.  The  whole  public  must  be  considered  at  all 
times,  and  it  must  be  given  special  c<Hisideration  now  when  all 
activities  are  subordinated  to  the  needs  of  the  nation.  The  fact 
that  the  country  is  at  war  and  is  husbanding  for  war  purposes  its 
resources  in  men,  money,  and  materials  is  a  factor  too  powerful 
to  be  ignored.  It  was  to  assist  in  making  the  best  of  its  railroad 
resources  that  the  larger  railroads  of  the  country  were  taken 
over  by  the  government,  and  the  railroad  managers  themselves 
had  previously  attempted  to.  operate  the  railroads  as  a  unified 
system.  The  Pacific  Electric,  it  is  true,  was  mA  included  in 
those  railroads  taken  by  the  government,  but  the  Southern  Pa- 
cific, which  owns  all  the  capital  stock  and  controls  it,  was  includ- 
ed, and  so  of  course  was  the  Santa  Fe. 

There  is  nothing  to  indicate  that  either  of  these  lines  is  more 
needed  now  than  before  the  war ;  and  I  do  not  at  all  agree  with 
Mr.  Shoup  that  it  is  the  policy  of  the  government  to  turn  business 
from  the  steam  to  the  electric  lines  if  the  electric  lines  are  first 
to  be  constructed.  One  of  the  first  announcements  of  Director 
General  McAdoo  was  to  the  effect  that  electric  lines  were  to  be 
co-ordinated  with  the  steam  roads,  and  parallel  construction  can 
hardly  be  called  co-ordination.  The  policy  of  the  government 
toward  new  construction,  it  seems  to  me,  has  been  set  forth  in 
the  recent  bulletin  urging  even  individuals  to  refrain  from  build- 
ing houses  so  men,  materials,  and  capital  may  be  conserved. 

The  Pacific  Electric  is  undoubtedly  "in  the  middle  of  the 

stream'*  on  these  lines,  as  Mr.  Shoup  says,  but  this  will  i>robablv 
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be  the  case  with  most  of  the  proceedings  under  §  50,  as  far  as  it 
applies  to  extension  of  electric  lines,  since  they  are  inaugurated 
by  filing  an  application, — a  public  document,-^and  it  has  been 
generally  found  desirable  for  a  railroad  to  purchase  its  right  of 
way  before  it  makes  its  plans  public.  In  any  event,  engineering 
expenditures  must  first  be  incurred.  Since  the  hearing  the  Pa- 
cific Electric  has  furnished  statements  showing  the  expenditures 
made  on  these  two  projects,  which  total  $335,562.  Of  this 
amount  all  but  $127,000  spent  for  ri^t  of  way  and  engineering 
is  for  material  which  can  be  used  elsewhere, — ^ties,  rails,  rail 
fastenings,  copper  wire,  etc.  Since  the  estimated  total  cost  of 
both  lines  is  $440,601,  the  abandonment  of  the  project  tempora- 
rily would  result  in  permitting  labor  and  material  estimated  to 
cost  $313,601,  plus  an  amount  not  estimated  to  buy  rights  of 
way  and  build  3,500.  feet  of  line  at  the  Newport  road  in  Tustin, 
to  be  diverted  to  other  purposes. 

There  is  another  phase  of  the  situation  which  should  be  men- 
tioned. The  Southern  Pacific  and  the  Santa  Fe  are  competing 
with  each  other  for  business  over  the  entire  southern  part  of  the 
state.  Both  roads  have  been  taken  by  the  government,  and  prob- 
ably neither  of  them  could  make  extensions  without  the  consent 
of  the  government's  Director  General.  However,  the  Pacific 
Electric,  a  subsidiary  company  of  the  Southern  Pacific,  which 
was  not  included  in  the  government's  railroad  orders,  can  make 
such  extensions  as  it  desires,  as  far  as  the  Federal  government  is 
concerned.  Mr.  Shoup  has  stated  that,  although  these  lines  would 
contribute  toward  the  net  income, — one  of  them  paying  10  per 
cent  on  the  investment, — the  passenger  business  would  support 
neither  of  them.  As  they  are  so  close  to  existing  lines  of  the 
Santa  Fe  that  they  can  hardly  create  much  additional  frei^t,  the 
bulk  of  the  earnings  of  both  lines  will  come  from  freight  diverted 
from  the  Santa  Fe.  If  the  railroads  are  eventually  to  be  turned 
back  to  their  private  owners  the  present  situation  seems  to  me  to 
be  unfair,  although  this  aspect  of  the  matter  is  possibly  one  for 
the  Federal  government,  rather  than  for  this  Commission  to  con- 
sider. 

Turning  now  to  the  testimony  of  the  outside  witnesses.  Aside 
from  its  own  investigation,  the  only  method  the  Commission  has 
of  determining  the  public  necessity  and  convenience  of  an  exten- 
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sion  of  a  public  utility  is  from  the  testimony  of  interested  wit- 
nesses, where,  as  here,  no  one  appeared  in  opposition  to  the  pro- 
ject It  is  probably  a  safe  assumption  that  the  witnesses  for  the 
applicant  in  these  two  cases  were  those  men  in  each  community 
who  would  be  most  closely  affected  by  this.pBQpo8ed  construction;, 
so,  although  it  is  probably  equally  safe  to  assume  that  by  no  means 
all  of  those  who  desire  these  lines  or  would  be  glad  to  see  them 
built  were  called  to  the  witness  stand,  the  need  of  the  public  for 
them  can  be  determined  from  the  testimony  taken. 

On  the  Tustin-Irvine  line  the  proposed  tracks  would  be  no- 
where farther  than  3,000  feet  from  existing  tracks,  except  for  1 
mile  near  Irvine,  where  the  country  has  not  been  developed,  and 
the  Santa  Fe's  main  line  is  within  2^  miles  at  all  points.  The 
Glen  dor  a  line  has  been  referred  to  as  closing  a  gap;  but  a  gap 
exists  only  as  far  as  the  Pacific  Electric  is  concerned.  The  Santa 
Fe  practically, parallels  it  and  reaches  the  same  points  east  of 
San  Dimas  and  west  of  Glendora.  Its  passenger  service  is  not 
frequent  at  these  two  towns,  but  it  has  daily  six  passenger  trains 
east-bound  and  five  west-bound.  Two  east-bound  and  three  west- 
bound stop  at  San  Dimas  and  Glendora.  At  Azusa,  west  of 
Glendora,  and  at  Claremont,  east  of  San  Dimas,  three  trains  in 
both  directions  stop,  and  at  Upland,  east  of  Claremont,  five  east- 
bound  and  four  west-bound  trains  make  daily  stops. 

Most  of  the  testimony  is  to  the  effect  that  the  advent  of  an  elec- 
tric line  into  a  community  which  has  previously  had  only  steam 
railroad  service  acts  as  a  stimulus  to  business  of  all  sorts.  The 
reasons  are  obvious,  but  they  were  fully  developed  by  the  wit- 
nesses. The  same  testimony  would,  to  a  large  extent,  justify  the 
construction  of  dectric  interurban  lines  into  every  district  in  the 
state  which  has  only  steam  railroads. 

Whether  or  not  a  showing  along  these  lines  constitutes  public 
necessity  and  convenience  is  a  matter  I  shall  not  go  into  at  this 
time.  Neither  is  it  necessary  to  consider  the  effect  of  construct- 
ing fifty-five  highway  grade  crossings  and  seven  grade  crossings 
with  railroads'  main  lines  and  spur  tracks,  although  due  weight 
would  have  to  be  given  to  this  in  normal  times.  I  have  indicated 
throughout  this  opinion  that  the  need  of  the  government  for  labor 
and  materials  is  a  factor  which  should  be  given  great  weight,  and 
I  am  convinced  that  the  convenience  of  these  lines  to  the  public 
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which  they  would  serve  is  not  great  enough  to  require  the  ex- 
penditure of  well  upwards  of  $300,000  for  these  things  during 
the  duration  of  the  war. 

I  reoommend  the  following  form  of  order: 

ORDER. 

Pacific  Electric  Railway  Company  having  applied  to  the  Com- 
mission for  certificates  of  public  necessity  and  convenience,  and 
for  permission  to  cross  streets,  highways,  and  railroad  tracks  on 
the  lines  hereinbefore  described ;  and  public  hearings  having  been 
held,  and  the  Commission,  for  the  reasons  set  forth  in  the  fore- 
going opinion,  believing  that  public  necessity  and  convenience  do 
not  demand  the  construction  of  these  lines  at  the  present  time. 

It  is  hereby  ordered  that  these  applications  be  and  the  same 
hereby  are  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  State  of  California. 


HAINE  PUBLIC  UTILITIES  COMMISSION. 

BE  AEOOSTOOK  VALLEY  RAILKOAD  COMPANY. 

[R.  R.  806.] 

Eminent  donubhi  —  Chmnge  of  location  —  Street  raUtPOiy  line. 

1.  An  application  for  a  change  of  location  of  an  electric  railway 
line,  involving  the  occupation  of  a  portion  of  a  steam  railroad  right  of 
way,  should  be  treated  exactly  as  though  it  were  an  original  applica- 
tion for  approval  of  location  by  a  street  railway  having  no  physical  ex- 
istence. 

Eminent  domain  — ^  Justification  for  taJHng  for  railway  purposes  — 
Facta  to  he  proved. 

2.  To  authorize  the  purchase  or  the  taking  of  land  outside  the  lim- 
its of  streets,  roads,  or  ways,  and  the  use  thereof  as  an  electric  railway 
right  of  way,  the  company  must  satisfy  the  Maine  Commission  that  its 
public  service  will  thereby  be  better  performed;  that  public  convenience 
requires  the  construction  of  the  road;  and,  if  a  portion  of  the  right  of 
way  of  another  railroad  is  to  be  taken,  that  the  applicant  has  a  legal 
rij^t  thereto,  and  that  there  is  a  necessity  therefor. 

Eminent  domain  —  Bight  of  street  railway  to  acquire  location  on 
steam  railroad  right  of  way, 

3.  The  right  of  a  street  railway  company  to  acquire  a  new  location 
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on  a  portion  of  a  steam  railroad  right  of  way  is  not  prohibited  by  a 
railroad  eminent  domain  statute  providing  that  "nothing  herein  con- 
tained shall  authorize  the  taking  of  lands  already  devoted  to  railroad 
uses." 
Eminent  domain  ^^  Taking  of  railroad  right  of  toay^^  Basis  of  nu- 
thority  for, 

4.  The  right  of  street  railways  to  take  and  use  any  part  of  the 
right  of  way  of  another  railroad  is  not  based  upon  express  statutory 
authority  in  Maine,  but  exists  by  "necessary  implication/'  which  de- 
pends upon  the  facts  of  the  individual  case. 

Eminent  domain  —  Talcing  of  railroad  right  of  toag  —  Necessity  for, 

5.  The  necessity  for  the  appropriation  of  a  portion  of  a  steam  rail- 
road right  of  way  for  the  operation  of  a  street  railway  arises  by  neces- 
sary implication  where  such  appropriation  will  permit  the  elimination 
of  curves  and  grades  so  as  to  enable  the  street  railway  company  to  per- 
form its  public  duties  better,  and  where  it  will  make  the  operation  of 
freight  cars  safer  by  taking  them  off  of  the  streets  of  a  populous  vilhige. 

Em^inent  domain  —  Petitioner's  petition  —  Deflniteness  of  description. 

6.  A  petition  for  the  relocation  of  a  street  railroad  right  of  way 
is  not  open  to  the  objection  that  it  is  too  indefinite,  merely  because  the 
map  or  plan  accompanying  the  application  does  not  contain  lines  which 
definitely  show  at  all  points  the  limits  of  the  proposed  right  of  way; 
the  description  in  the  application  being  sufficiently  definite. 

Eminent  domain  —  Talcing  of  railroad  right  of  way  —  Objection. 

7.  The  right  of  a  street  railway  to  a  location  on  a  steam  railroad 
right  of  way,  otherwise  established,  should  not  be  denied  on  the  ground 
that  other  reasonably  satisfactory  locations  exist,  where  it  appears  that 
they  would  not  enable  the  street  railway  company  better  to  perform  its 
public  duties  and  that  the  proposed  locations  are  otherwise  unsuitable 
and  dangerous;  or  on  the  ground  that  the  taking  will  prevent  double 
tracking  by  the  steam  railroad  where  there  is  no  serious  idea  of  double 
tracking,  and  there  is  a  way  in  which  it  can  be  done;  or  on  the  ground 
that  clearance  will  be  insufficient  where  the  proposed  location  oalls  for 
a  clearance  from  16  to  17  feet  between  track  centers. 

[March  30,  1918.] 

Application  of  a  street  railroad  company  for  a  change  of 
location ;  granted* 

Appearances:  W.  R.  Pattangall  for  Aroostook  Valley  Bail- 
road  Company ;  Henry  J.  Hart  for  Bangor  &  Aroostook  Railroad 
Company. 

By  the  Commission:    Under  date  of  September  8,  1917,  the 

Aroostook  Valley  Railroad  Company  (herein  called  the  A.  V.  E.) 

filed  its  application  with  this  Commission,  requesting,  under  the 

direction  of  the  Commission,  a  change  in  its  location.     The  ap* 

plication  is  in  proper  form;  sets  forth  in  detail  the  requested 
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change;  is  accompanied  by  a  map  or  plan  of  the  proposed  route 
or  location  on  an  appropriate  scale,  the  written  approval  of  the 
municipal  officers  of  the  town  of  Washburn  (being  the  town  in 
which  the  proposed  construction  is  to  be  made)  so  far  as  said 
proposed  changed  location  is  upon  any  street,  road,  or  way ;  also 
a  report  and  estimate,  prepared  by  a  skilful  engineer,  as  to  the 
cost  of  the  proposed  changes. 

The  application  and  plan  show  that  land  is  to  be  taken  out- 
side the  limits  of  streets,  roads,  and  ways,  and  that  for  a  part  of 
the  distance  the  proposed  changed  location  is  to  be  over  private 
property,  and  that  for  nearly  a  thousand  feet  the  proposed 
changed  location  will  occupy  a  portion  of  the  right  of  way  of  the 
Bangor  &  Aroostook  Railroad  Company  (herein  called  the  B.  & 

On  September  17,  1917,  this  Commission  issued  its  order  re- 
quiring notice  to  be  given  the  various  interested  parties  and  the 
public,  as  therein  set  forth,  that  a  public  hearing  on  said  appli- 
cation would  be  held  at  the  Town  Hall,  in  Washburn,  ocq  October 
4,  1917,  at  9  o'clock  in  the  forenoon.  At  said  time  and  place, 
notice  was  proved  to  have  been  given  as  ordered.  The  A.  V.  R. 
was  represented  by  its  president,  A.  R.  Gould;  the  B.  &  A.  by 
Henry  J.  Hart,  its  general  counsel ;  and  the  town  of  Washburn 
by  its  municipal  officers.  No  other  persons  appeared.  Hearing 
was  held  on  said  October  4,  1917,  and  by  adjournment  the  cause 
was  further  heard  at  Augusta  on  October  16,  1917.  When  the 
taking  of  testimony  was  completed  at  the  last  hearing,  the  rail- 
roads requested  time  to  file  briefs;  and  the  case  was  held  open, 
without  closing  the  hearing,  for  that  purpose.  The  briefs  have 
row  been  filed;  no  further  action  by  either  party  appears  to  be 
necessary,  and  the  hearing  is  now  formally  closed,  and  a  decision 
made  as  will  hereinafter  appear. 

The  Commission  having  heard  the  testimony  of  witnesses, 
examined  the  various  eriiibits,  carefully  considered  the  argu- 
ments of  counsel,  and  given  mature  attention  to  all  matters  in- 
volved, the  cause  is  now  ready  for  decision. 

The  A.  V.  R  is  an  electric  railroad  running  from  Presque 
Isle  through  Washburn  to  Caribou,  with  a  branch  to  New 
Sweden.  At  Presque  Isle  it  has  a  connection  with  the  Canadian 
Pacific  Railway,  and  a  large  portion  of  its  traffic  is  freight  of 
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an  interstate  character,  mterohanged  with  the  Canadian  Pacific 
It  is  located  upon  the  highways  in  a  part  of  the  territory  it 
traverses  and  on  private  right  of  way  in  other  parts.  While  it 
does  a  considerable  passenger  business  it  was  projected  and  has 
been  operated  lai^ely  as  a  freight  road,  having  powerful  electric 
locomotives  which  haul  trains  of  several  heavily  loaded  cars. 
It  has  been  in  operation  for  about  seven  years,  and  its  freight 
business  has  steadily  increased.  Not  long  ago  the  people  of 
Washburn,  realizing  the  danger  as  well  as  the  annoyance  of  hav- 
ing freight  trains  pass  along  the  principal  streets,  presented  to 
the  company  a  somewhat  universally  signed  request  to  seek  a 
location  off  the  highway  in  Washburn,  and  the  pending  applica- 
tion is  said  to  be  the  result. 

The  B.  &  A.  is  a  steam  railroad,  running  from  Northern  Maine 
Junction  to  the  Canada  line,  with  several  branches  quite  generally 
covering  Aroostook  county,  one  of  them  being  the  "Washburn 
Cut-Off,''  so-called.  This  cut-off  is  a  low  grade  line  said  to  have 
been  built  for  the  purpose  of  somewhat  easily  handling  heavy 
freight  trains.  A  portion  of  the  business  it  does  over  this  line 
is  of  an  interstate  character.  Its  right  of  way  in  Washburn — at 
least,  that  part  involved  in  the  pending  cause — was  acquired  by 
purchase.  The  B.  &  A.  does  not  consent  to  the  taking  of  any 
part  of  its  right  of  way  by  the  A.  V.  R.,  and  suggests  various 
physical  and  legal  objections,  which  will  later  herein  be  con- 
j^idered.  In  the  absence  of  consent  by  the  B.  &  A.  the  A.  V.  R. 
relies  upon  its  legal  rights,  assumes  the  burden  of  proof,  and 
claims  to  have  presented  a  case  requiring  affirmative  action  upon 
its  application. 

Section  7  of  chapter  58  of  the  Revised  Statutes  of  Maine  points 
out  the  course  a  street  railway  must  pursue  to  obtain  an  approval 
of  its  original  location.  Section  20  of  the  same  chapter  indi- 
cates the  proceedings  necessary  to  accomplish  a  change  in  such 
location.  By  §  15  of  the  same  chapter  this  Commission  is  for- 
bidden to  approve  a  street  railway  location  outside  the  limits  of 
a  highway  "unless  it  appears  that  the  public  service  of  said  corpo- 
ration would  be  thereby  better  performed."  The  A.  V.  R,,  in  its 
application,  exhibits,  and  testimony,  has  complied  with  all  the 
preliminary  statutory  requirements.  Has  it  presented  a  case 
justifying  or  requiring  us  to  grant  the  application  ? 

ip.U.R.1918D. 


Digitized  by 


Google 


RE  AROOSTOOK  VALLEY  R.  CO.  473 

[1]  It  may  be  well  in  the  beginning  to  say  that  we  shall  treat 
this  application  for  a  change  of  location  exactly  as  though  it  was 
the  original  application  for  approval  of  location  by  a  street  rail- 
way having  no  present  physical  existence  on  the  face  of  the  earth 
(see  42  L.RA.(N.S.)  page  284,  holding  that  the  relocation  of  a 
telephone,  resulting  in  its  being  on  a  railroad  right  of  way  where 
formerly  it  was  not,  constituted  a  "new  location,^'  and  authorized 
the  exercise  of  eminent  domain).  This  applicant  for  a  new  loca- 
tion must  therefore  prove,  among  other  things,  the  following: 

[2]  1.  To  authorize  the  purchase  or  the  taking  of  land  (wit- 
side  the  limits  of  streets,  roads,  or  ways,  and  the  use  thereof  as 
a  railroad  right  of  way,  it  must  satisfy  us  that  its  public  service 
will  thereby  be  better  performed. 

2.  It  must  satisfy  us  that  public  convenience  requires  the  con- 
struction of  the  road. 

3.  It  must  show  a  legal  right  and  necessity  to  take  and  use  a 
portion  of  the  right  of  way  of  another  railroad. 

Perhaps  the  first  two  propositions  are  so  involved  in  the  third 
that  it  may  be  well  to  discuss  them  in  reverse  order.  Before 
doing  so,  it  is  best  to  take  up  and  dispose  of  soiae  suggested  legal 
objections. 

[3]  The  B.  &  A.,  through  its  counsel,  urges  that  §  18  of 
chapter  58  absolutely  prohibits  the  taking  of  any  part  of  its  right 
of  way  for  the  uges  set  forth  in  the  pending  application.  Said 
section  reads  as  follows : 

"Sec.  18.  No  entry,  except  for  survey,  before  filing  of  certif- 
icate; damages.  Eev.  Stat.  chap.  53,  §  14.  The  land  taken 
under  the  preceding  section  shall  not  be  entered  upon  except  to 
make  surveys  before  the  certificate  aforesaid  has  been  filed  with 
the  clerk  of  courts.  All  damages  shall  be  determined  and  paid 
as  provided  by  chapter  56,  in  the  case  of  lands  taken  for  steam 
railroads,  and  §  34  of  said  chapter  shall  be  applicable  thereto. 
No  meeting  house,  dwelling  house,  public  or  private  burying 
grounds  shall  be  so  taken  without  consent  of  the  owners.  Noth- 
ing herein  contained  shall  authorize  the  taking  of  lands  already 
devoted  to  railroad  uses  except  in  cases  where  the  Public  Utilities 
Commission  determines  that  sudi  lands  may  be  crossed  in  such 
manner  as  to  avoid  grade  crossings  with  railroads." 
P.U.R.1918D. 
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Sp  much  of  the  "preceding  section'^  as  has  any  bearing  reads 
as  follows : 

"Sec.  17.  Corporation  may  acquire  land  for  gravel  pits;  ap- 
plication to  Public  Utilities  Conmiission  and  proceedings  there- 
on. Kev.  Stat.  chap.  63,  §  13,  1913,  chap.  88.  Any  street  rail- 
road corporation  may  purchase  or  take  and  hold,  as  for  public 
uses,  land  for  borrow  and  gravel  pits,  spur  tracks  thereto,  side- 
tracks, turnouts,  stations,  car  bams,  pole  lines,  wires,  installing 
and  maintaining  power  plants,  double  tracking  its  road,  improv- 
ing the  alignment  thereof,  changing  or  avoiding  grades,  or  for 
avoiding  grade  crossings  of  any  railroad." 

It  will  be  observed  that  none  of  the  purposes  of  the  taking  of 
the  land,  or  the  uses  to  which  it  is  to  be  put,  named  in  the  above 
section,  are  the  controlling  purposes  or  uses  claimed  by  this 
applicant.  And  it  is  submitted  that  although  §  18  says:  "Noth- 
ing herein  contained  shall  authorize  the  taking  of  lands  already 
devoted  to  railroad  uses,"  there  is  nothing  in  the  section  which 
prohibits  such  "taking"  if  proper  justification  therefor  exists. 
The  legislature  simply  prohibited  the  taking  of  railroad  land  to 
be  used  for  certain  enumerated  purposes  unless  the  avoiding  of 
a  grade  crossing  was  involved.  It  di(J  not  say  that  under  no  cir- 
cumstances could  property  devoted  to  railroad  uses  be  taken  by 
the  right  of  eminent  domain.  So  universally  have  courts  upheld 
the  exercise  of  the  right,  under  proper  circumstances,  that  we 
cannot  believe  our  legislature  intended,  when  it  used  the  language 
above  quoted,  to  do  more  than  limit  the  right  in  cases  falling 
within  the  fair  meaning  of  the  words  found  in  §§  17  and  18. 

It  is  more  reasonable  to  infer  that  the  express  prohibition  was 
incorporated  in  §  18  to  remove  the  particular  situation  then 
under  consideration  from  the  application  of  a  general  power 
which  was  assumed  to  exist.  Otherwise  there  was  no  necessity 
for  this  express  provision,  and  no  reason  for  limiting  its  appU- 
cation  to  §  17,  while  the  power  to  take  land  for  general  railway 
purposes  is  conferred  in  §  15. 

We  hold  that  neither  §  17  nor  §  18  limits  the  right  of  applicant 
in  this  case,  if  the  facts  and  other  legal  principles  applicable  war- 
rant the  exercise  of  the  power  of  eminent  domain. 

Taking  up  now  the  three  things  the  applicant  must  prove,  let 
us  see  what  are  the  facts  and  the  law  with  reference  to  the  third 
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proposition,  viz.:  "3.  It  must  show  a  legal  right  and  necessity 
to  take  and  use  a  portion  of  the  right  of  way  of  another  railroad." 

The  property  of  a  railroad — its  right  of  way  as  well  as  its 
other  property — so  far  as  ownership  is  concerned,  is  private 
property.  Pittsburg,  W.  &  K.  R.  Co.  v.  Benwood  Iron  Works, 
2  L.RA.  680. 

As  a  general  legal  proposition,  private  property  may  be  taken 
for  a  public  use.  And,  of  course,  the  use  to  which  applicant 
would  put  that  part  of  the  B.  &  A.  right  of  way  which  it  seeks  to 
take  would  be  a  public  use. 

As  we  understand  the  law,  stating  the  matter  in  broad,  general 
terms,  if  one  railroad  company  has  condemned  or  purchased  a 
right  of  way  and  has  actually  put  the  same  to  railroad  uses, 
another  public  service  company  may  not,  against  the  protest  of 
the  first  company,  take  and  occupy  any  part  of  such  right  of  way 
unless  certain  justifying  matters  of  fact  and  of  law  are  found  to 
exist.  No  case  will  probably  be  found  wherein  is  used  the  exact 
language  which  we  shall  shortly  employ  in  stating  our  conclu- 
sions as  to  what  various  courts  have  decided  with  reference  to 
these  matters  of  fact  and  of  law.  From  the  decisions  we  have 
endeavored  to  extract  certain  principles  applicable  to  the  case  at 
bar.  No  court  has  laid  down  or  can  lay  down  rules  to  govern  all 
cases  falling  in  this  class.  The  most  that  has  been  attempted  is 
to  state  general  principles,  and  to  point  out  that  each  case  is  to 
be  decided  upon  its  peculiar  facts,  with  sudi  general  principles 
carefully  applied.  The  following  authorities  are  among  those 
we  have  consulted,  and  are  the  justification  for  the  conclusions 
to  which  we  have  come : 

Western  U.  Teleg.  Co.  v.  Pennsylvania  R.  Co.  195  IT.  S.  540, 
49  L.  ed.  312,  25  Sup.  Ct.  Rep.  133,  1  Ann.  Cas.  517,  and  cases 
cited;  Western  &  A.  R.  Co.  v.  Western  U.  Tel^.  Co.  138  Ga.  420, 
42  L.R.A.(N.S.)  232,  234,  75  S.  E.  471;  Oregon  Short  Line 
R  Co.  V.  Postal  Teleg.  Cable  Co.  49  C.  C.  A.  663,  111  Fed.  842 ; 
Grafton  v.  St.  Paul,  M.  &  M.  R.  Co.  22  L.RA.(N*.S.)  134,  note; 
15  Cyc.  614  to  620;  Old  Colony  R.  Co.  v.  Framingham  Water 
Co.  153  Mass.  564,  665,  13  L.R.A.  332,  27  K  E.  662;  Provi- 
dence &  W.  R.  Co.  V.  Norwich  &  W.  R.  Co.  138  Mass. 
280;  Housatonic  R.  Co.  v.  Lee  &  H.  R.  Co.  118  Mass. 
392;  Fall  River  Iron  Works  Co.  v.  Old  Colony  &  F.  River 
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R.  Co.  5  Allen,  228 ;  Springfield  v.  Connecticut  Eiver  R.  Co.  4 
Gush.  72 ;  Denver  &  R.  G.  K  Co.  v.  Denver,  S.  P.  &  P.  E.  Co. 
5  McCrary,  443,  17  Fed.  867 ;  10  Am.  &  Eng.  Enc.  Law,  1093, 
1094 ;  Shreveport  &  R  River  Valley  R.  Co.  v.  St  Louis  &  S.  W. 
R.  Co.  51  La.  Ann.  814-832,  25  So.  424;  Baltimore  &  O.  R.  Co. 
V.  Pittsburg,  W.  &  K.  R.  Co.  17  W.  Va.  812-852 ;  Peoria,  P.  & 
J.  R  Co.  V.  Peoria  &  S.  R.  Co.  66  111.  174;  Mobile  &  G.  R  Co. 
V.  Alabama  Midland  R.  Co.  87  Ala.  501,  6  So.  504;  Canadian 
P.  R  Co.  V.  Moosehead  Teleph.  Ca  106  Me.  368,  29  L.RA. 
(N.S.)  703,  76  Atl.  885,  20  Ann.  Cas.  721. 

Coming  back  to  those  matters  of  fact  and  of  law  which  must 
exist  before  one  railroad  may  take  a  part  of  the  ri^t  of  way  of 
another  railroad,  and  applying  the  legal  principles  contained  in 
the  above*cited  cases  to  the  facts  in  the  case  at  bar,  we  believe  the 
following  to  be  a  fair  statement  of  the  more  important  •condi- 
tions, limitations,  rights,  and  prohibitions  with  which  we  have 
to  deaL 

A.  A  railroad  company  seeking  to  occupy  any  part  of  the  used 
right  of  way  of  another  company  must  show  an  authority  to  ex- 
ercise the  right  of  eminent  domain  either  (1)  hy  virtue  of  an 
express  provision  therefor  in  the  charter  of  one  of  the  railroads, 
or  (2)  by  virtue  of  a  general  law  of  the  state. 

B.  Unless  a  particular  charter,  or  the  general  law,  by  express 
words,  either  subjects  the  right  of  way  of  particular  kinds  of 
corporations  (such  as  "railroad  companies")  to  the  operation  of 
eminent  domain,  or  grants  to  all  or  some  classes  of  corporations 
authority  to  exercise  the  right  of  eminent  domain  upon  the  prop- 
erty of  some  or  all  corporations,  this  right  does  not  exist  unless 
it  is  read  into  the  general  law  upon  that  principle  styled  ^'neces- 
sary implication.'' 

C.  Under  this  principle  of  '^necessary  implication''  a  real,  im- 
perative, legal  necessity  must  be  shown.  Courts  in  many  juris- 
dictions have  stated  the  particular  facts  and  applied  the  law  to 
those  facts  without  attempting  to  formulate  a  rule  to  govern  all 
cases. 

D.  Even  if  a  particular  charter  or  the  general  law  seems  to 
give  the  right  of  eminent  domain  it  cannot  be  finally  and  law- 
fully exercised  unless,  within  the  charter  or  the  law,  is  found 
provision  for  compensation  for  land  or  rights  taken. 
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E.  A  railroad  is  regarded  as  a  'Tiighway,"  except  that  it  is 
privately  owned. 

F.  While  courts  do  not  look  with  favor  upon  the  occupancy 
of  any  part  of  the  right  of  way  of  a  railroad  by  another  public 
utility,  they  recognize  the  right  if  a  legal  necessity  therefor  ex- 
ists. 

Nothing  is  found  in  the  charter  of  the  B.  &  A.  which  subjects 
its  ri^t  of  way  to  the  use  sought  by  this  applicant;  and  the 
charter  of  the  A.  V.  R.  does  not  give  it  that  right.  But  §  15  of 
chap.  58,  Eevised  Statutes,  clearly  gives  to  street  railways  the 
right  of  eminent  domain  (subject  to  the  limitations  and  condi- 
tions therein  contained),  and  provides  for  compensation. 

[4]  The  general  law  does  not,  in  express  words,  give  to  street 
railways  authority  to  take  and  use  any  part  of  the  right  of  way 
of  another  railroad.  Therefore  if  the  right  exists  it  is  by  "neces- 
sary implication."  As  before  stated,  no  court  has  undertaken  to 
give  this  expression  judicial  interpretation  of  universal  applica- 
tion. In  each  case  the  necessary  implication  must  be  born  of 
the  facts  found  to  exist  What  are  these  controlling  facts  in  this 
case? 

[5]  Applicant  claims  that  by  reason  of  curves  and  grades  on 
its  present  line  in  Washburn  it  is  unable  to  haul  as  heavy  loads 
and  as  long  trains  as  it  will  be  able  to  haul  on  its  new  location 
where  curves  and  grades  will  be  very  materially  reduced.  If 
this  reason  stood  alone,  and  if  standing  alone  it  related  only  to 
the  corporate  convenience  of  the  A.  V.  R.,  the  "necessary  impli- 
cation" would  not  be  present.  But  the  street  railroad  argues 
that  by  reason  of  its  inability,  under  present  conditions,  to 
promptly,  adequately,  and  economically  perform  its  services,  it 
is  failing  to  fulfil  its  obligations  to  the  public ;  that  such  failure 
is  a  matter  of  public  interest  and  concern ;  that  it  demonstrably 
can  'T)etter  perform  its  public  services"  upon  the  location  de- 
scribed in  its  application ;  and  that  the  taking  of  a  part  of  the 
B.  &  A.  right  of  way  is  justified. 

But  applicant  does  not  stop  here.    It  says  it  has  a  right,  and 

is  under  a  duty,  to  haul  loaded  cars  singly  and  in  trains  over 

every  part  of  its  railroad;  that  such  trains,  passing  through  the 

streets  of  Washburn,  are  exceedingly  annoying  to  the  citizens 

and  present  elements  of  grave  danger  to  travelers.     It  requires 
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no  argument  to  convince  6ne  of  the  dangerous  character  of  a 
freight  train  moving  at  some  speed  through  the  principal  streets 
of  a  somewhat  populous  village.  The  records  of  accidents  in 
our  files  are  silent  witnesses.  As  we  have  had  occasion  to  say  in 
other  cases,  nobody  supposed  when  the  first  street  railway  was 
put  in  operation  that  loaded  freight  cars  would  ever  be  hauled 
over  its  rails.  But  the  law  permits  it.  Nevertheless  the  public 
has  a  right  to  demand  that  the  annoyance  and  the  danger  be  mini- 
mized as  far  as  possible.  Ona  way  of  accomplishing  this  is  by 
putting  freight  roads  and  high-speed  lines  on  private  right  of 
way  wherever  possible,  and  particularly  in  cities  and  villages. 
If  this  can  be  done  in  this  case  without  invading  any  of  the  legal 
rights  of  the  B.  &  A. ;  if ,  all  things  considered,  the  method  pro- 
posed by  applicant  is  reasonable  and  practical ;  if  other  suggested 
methods  of  getting  these  cars  off  the  street  are  unreasonable  and 
impractical, — ^then  the  necessity  for  taking  a  portion  of  the  B.  & 
A.  right  of  way  is  established  and  the  ^^ecessary  implication'^ 
arises. 

What  does  the  B.  &  A.  say  ?  First,  that  it  is  engaged  in  inter- 
state commerce,  and  that  we  are  without  authority  to  make  and 
enforce  any  order  which  interferes  with  such  commerce ;  calling 
attention  to  Seaboard  Air  Line  R.  Co.  v.  Blackwell,  244  TT.  S. 
310,  61  L.  ed.  1160,  L.R.A.1917F,  1184,  37  Sup.  Ct  Eep.  640, 
wherein  it  is  said  that  any  act  of  any  order  of  state  authority 
which  interferes  with  the  operation  of  interstate  trains,  and  shows 
the  movement  of  interstate  commerce,  is  a  wrongful  exercise  of 
power  and  an  unlawful  interference.  But  this  applicant  is  also 
engaged  in  interstate  commerce,  and  unless  our  order  will  un- 
reasonably interfere  with  the  performance  by  the  B.  &  A.  of  its 
public  interstate  duties  we  shall  be  aiding,  rather  than  interfer- 
ing with,  interstate  commerce. 

As  we  understand  the  position  of  the  B.  &  A.,  the  only  "inter- 
ference" suggested  comes  from  a  belief  that  snow  plowed  by  the 
street  railway  from  its  track  will  be  thrown  onto  the  B.  &  A.  and 
stall  its  trains.  The  whole  thousand  feet  to  be  occupied  by  ap- 
plicant is  on  a  somewhat  high  fill,  where  the  wind  and  the  slope 
of  the  bank  will  absolutely  prevent  any  great  accumulation  of 
snow.    We  do  not  feel  that  it  appears  that  this  objection  is  valid, 

P.U.R.1918D. 


Digitized  by 


Google 


RE  AROOSTOOK  VALLEY  R.  CO.  470 

or  reasonably  sustained  by  the  evidence  and  proper  inferences 
therefrom. 

[6]  Next,  the  B.  &  A.  says  that  "the  petition  fails  to  describe 
the  land  which  petitioner  desires  to  take,  in  that  for  a  substantial 
distance  north  of  Bridge  street  and  near  Main  street  there  is  no 
taking  west  of  the  proposed  center  line/'  Looking  at  the  appli- 
cation we  find  described  therein  a  definite  starting  point,  the 
courses  and  distances  to  be  followed  from  such  starting  point, 
and  a  concluding  statement  that  "the  foregoing  are  the  descrip- 
tions of  the  center  lines  of  the  locations."  Reading  on,  the  ap- 
plication states:  "The  width  of  the  right  of  way  of  the  proposed 
location  where,  ...  on  lands  outside  the  limit  of  any 
street,  road,  or  way  is  described  as  follows:  station  6  -{•  15  to 
station  7  +  72,  6  feet  in  width  on  the  right  and  30  feet  on  the 
left.''  We  do  not  understand  that  the  B.  &  A.  claims  this  descrip- 
tion in  the  application  is  not  sufficiently  definite,  but  that  the 
"map  or  plan"  accompanying  sudi  application  does  not  contain 
lines  which  definitely  show,  between  the  stations  last-above 
named,  at  all  points  the  limits  of  the  proposed  right  of  way.  The 
"map  or  plan"  is  a  blue  print,  on  a  relatively  small  scale,  and  the 
lines  thereon  so  cross  and  join  or  are  coincident  with  each  other 
that  some  sli^t  confusion  is  possible.  But  we  believe  (and  hold) 
that  the  plan  and  the  very  full  description  in  the  application, 
taken  together,  satisfy  the  letter  and  spirit  of  the  statute. 

[7]  Ne?t,  the  B.  &  A.  says  that  reasonably  satisfactory  loca- 
tions can  be  had  at  two  other  places,  each  off  the  railroad  right 
of  way.  One  would  carry  the  street  railway  about  250  feet  back 
of  one  of  the  public  schoolhouses,  involve  the  moving  of  the 
present  passenger  station  of  the  A.  V.  R.,  or  'T)acking  up"  each 
ear  several  hundred  feet  for  passenger  and  express  business ;  and 
not,  upon  the  whole,  materially  diminish  the  present  grades.  In 
other  words,  this  route  would  not  enable  applicant  to  perform 
its  public  duties  any  better  than,  if  as  well  as,  now ;  and  instead 
of  operating  cars  and  trains  on  the  public  street  it  would  be  run- 
ning them  200  or  300  feet  back  of  a  school  building  where  chil- 
dren are  constantly  at  play  or  going  to  or  coming  from  school. 
A  railroad  track  is  not  the  safest  thing  in  the  world  to  have  so 
near  a  school. 

The  other  suggested  route  is  some  65  feet  away  from  the  B. 
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&  A.  The  serious  objection  to  this  location  is  that,  where  Bridge 
street  is  crossed,  the  street  railway  tracks  must  be  elevated  2| 
to  3  feet  higher  than  the  B.  &  A.  tracks  to  get  sufficient  headroom 
upon  the  highway  below,  and  this  will  result  in  a  grade  approxi- 
mating that  on  the  present  location ;  it  isn't  entirely  clear  that  it 
wouldn't  result  in  the  taking  of  one  or  more  buildings ;  and  surely 
would  not  enable  applicant  to  perform  its  public  duties  any  better 
than  it  does  now.  And  while  public  sentiment  in  Washburn  is 
not  controlling,  it  may  be  mentioned,  in  passing,  that  a  very  large 
majority  of  the  citizens  of  that  town  protested  against  either  of 
these  proposed  locations,  and  indorsed  the  one  requested  in  the 
pending  application. 

Next,  the  B,  &  A.  says  that  if  the  location  asked  for  is  ap- 
proved, the  occupation  of  its  right  of  way  will  prevent  double 
tracking.  The  evidence  presented  does  not  induce  a  belief  that 
the  B.  &  A.  has  any  serious  idea  of  double  tracking  this  section. 
If  it  should  desire  so  to  do,  in  the  distant  future,  the  evidence 
points  a  way  in  which  it  can  be  done. 

The  suggestion  is  made  that  the  occupancy  of  a  part  of  its 
right  of  way  will  interfere  with  the  conduct  of  its  business  by 
the  B.  &  A.  We  have  already  discussed  the  interstate  feature. 
As  to  the  matter  of  clearance  between  tracks,  the  proposed  loca- 
tion calls  for  from  16  to  17  feet  between  centers  of  tracks  where 
now  the  distance  on  the  B.  &  A.  between  main  line  and  passing 
tracks  is  in  some  places  13  feet.  To  the  suggestion  that  prox- 
imity of  tracks  of  two  different  railroads  makes  repairs  and  main- 
tenance dangerous  to  work  crews,  the  applicant  answers  that 
trains  run  infrequently,  that  ample  room  for  placing  or  removal 
of  ties  is  given  on  the  outside  of  each  road,  and  that  this  place 
will  differ  in  no  respect  from  hundreds  of  others  on  our  Maine 
railroads/  to  the  extent  that  passing  or  running  or  sidetracks  as 
long  as  or  longer  than  the  one  under  consideration  are  located 
beside  main  tracks. 

Upon  the  evidence  presented  we  should  be  compelled  to  with- 
hold our  approval  if  either  of  the  two  substitute  locations  pro- 
posed by  the  B.  &  A.  was  the  one  pending  before  us  in  this  case. 
We  are  unable  to  find  any  controlling  public  reason  why  the 
A.  V.  R,  should  not  use  so  much  of  the  B.  &  A.  right  of  way 
as  is  described  in  the  pending  application ;  and  we  have  pointed 
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out  the  several  public  reasons  which  appeal  to  us,  why  said  right 
of  way  should  be  so  taken  and  used. 

We  find  that  the  public  services  of  the  applicant  will  be  better 
performed  by  the  taking  of  the  land  outside  of  streets,  roads, 
and  ways,  as  described  in  the  pending  application;  that  it  is 
necessary  that  applicant  take  and  use  for  said  performance  of  its 
public  services  so  much  of  the  right  of  way  of  the  B.  &  A.  as  is 
described  in  said  application  and  the  accompanying  map  or  plan ; 
that  the  report  and  estimate  of  a  skilful  engineer  filed  by  appli- 
cant complies  with  the  statute ;  that  applicant  has  in  all  respects 
complied  with  all  statutory  requirements  involved  in  the  proposed 
change  of  location;  and  that  the  pending  application  should  be 
granted. 


MAINC  PUBLIC  UTILITIES  COMMISSION. 

BE  FEEEPOET  SHIPBUILDING  COMPANY. 
[R.  R.  371.] 

Service  —  Extensions  —  War  induetry  —  When  not  justified. 

A  raUroad  company  should  not  be  required  to  invest  capital  in 
facilities  for  the  extension  of  service  even  to  a  shipyard  engaged  in 
government  work  in  time  of  war,  it  appearing  that  the  investment  of 
capital  for  this  purpose  would  make  it  impossible  for  the  railroad  to 
perform  public  duties  to  other  patrons,  that  there  is  no  assurance  of 
an  adequate  return,  and  that  the  shipbuilding  company  can  obtain  its 
materials  and  supplies  in  another  manner. 

[May  4,  1918J 

Application  for  physical  connection  between  the  Maine 
Central  Railroad  Company  and  the  Lewiston,  Augusta,  &  Water- 
ville  Street  Railway  Company  and  the  plant  of  the  petitioner; 
denied. 

By  the  Commission:  Under  date  of  February  1,  1918,  the 
Freeport  Shipbuilding  Company  made  application  to  this  Com- 
mission that  a  physical  connection  between  the  Maine  Central 
Railroad  Company  and  the  Lewiston,  Augusta,  &  Waterville 
Street  Railway  be  made  at  Freeport,  and  that  by  means  of 

such  physical  connection  and  certain  tracks  to  be  laid  the  Free- 
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port  Shipbuilding  Company  could  be  served.  Upon  the  petition, 
notice  was  given  that  a  public  hearing  thereon  would  be  held  at 
the  offices  of  the  Commission  on  February  19,  1918,  at  10:00 
o'clock  in  the  forenoon;  and  at  said  time  and  place  the  hearing 
was  had,  notice  being  proved  to  have  been  given  as  ordered. 
Petitioner  was  represented  by  its  attorney  Robert  E.  Randall; 
the  Maine  Central  Railroad  Company  by  its  attorneys  Charles  H. 
Blatchford  and  Frank  P.  Ayer;  and  the  Lewiston,  Augusta,  & 
Waterville  Street  Railway  by  its  attorney  William  M.  Bradley. 

At  the  hearing  it  appeared  that  the  Freeport  Shipbuilding 
Company  has  a  plant  located  at  South  Freeport,  some  2  miles 
southerly  of  the  place  where  the  physical  connection  is  desired, 
and  that  this  company  had  at  the  time  of  the  hearing  a  contract 
with  the  Federal  government  for  the  building  of  ships.  Mr. 
Raymond  Alley,  Assistant  Manager  of  the  Division  of  Trans- 
portation of  the  United  States  Shipping  Board,  appeared  before 
the  Commission  and  urged  the  granting  of  the  request  of  the 
company,  going  into  considerable  detail  in  regard  to  Federal 
necessities  and  the  benefit  to  the  shipbuilding  company  which 
this  connection  would  be. 

The  two  railroad  companies,  through  their  witnesses,  stated 
that  careful  consideration  of  the  request  had  been  given,  not  only 
from  the  standpoint  of  public  convenience  and  the  necessities  of 
the  Federal  government,  but  also  the  expense  of  making  and 
completing  the  connection  and  the  amount  of  return  in  form  of 
revenue  which  might  be  expected.  Consideration  had  also  been 
given  to  other  methods  by  which  the  shipbuilding  company  might 
receive  that  part  of  its  materials  and  supplies  which  would  come 
by  rail,  and  that  part  which  would  naturally  or  could  easily  be 
delivered  by  water.  Without  going  into  the  details,  the  Commis- 
sion felt  at  the  close  of  the  hearing  that,  taking  into  account  the 
existing  facilities  which  the  shipbuilding  company  can  use  to 
obtain  its  materials  and  supplies,  taking  into  account  the  con- 
siderable expense  to  which  the  two  railroads  would  be  put  to  con- 
struct and  complete  the  physical  connection  in  all  its  details,  the 
relatively  small  amount  of  revenue  which  the  transportation  com- 
panies might  expect  during  this  period  of  shipbuilding  activity, 
and  the  possibility  that  these  activities  might  not  be  continued 

at  Freeport  much  beyond  the  period  of  the  present  European 
P.U.R.1918D. 


Digitized  by 


Google 


RE  FREEPORT  SHIPBUILDING  CO.  483 

war,  that  the  shipbuilding  company  should  enter  into  some  sort 
of  an  arrangement  whereby  the  transportation  companies  would 
be  assured  that  capital  to  a  considerable  amount  would  not  be 
invested  in  facilities  which  might  be  used  for  only  a  limited  time 
and  then  abandoned,  with  no  particular  value  existing  after  such 
abandonment  In  other  words,  we  felt  that  the  transportation 
companies  should  not  be  required  to  invest  capital  needed  for 
many  othel*  things,  and  by  placing  that  capital  in  this  particular 
connection  make  it  impossible  to  perform  its  public  duties  to 
other  patrons,  unless  there  was  an  assurance  that  an  adequate 
return  would  be  received,  compensating  the  transportation  com- 
panies not  only  for  the  services  rendered  but  for  the  investment 
made  in  behalf  of  the  petitioner.  We  therefore  suggested  to  the 
shipbuilding  company  and  to  Mr.  Alley  that  they  consider  enter- 
ing into  an  arrangement  whereby  the  shipbuilding  company 
should  furnish  the  necessary  right  of  way,  pay  for  the  construc- 
tion of  the  necessary  tracks  to  its  plant  up  to  the  point  where  the 
rails  were  to  be  laid,  and  then  lease  rail  and  metal  connections, 
which  the  transportation  companies  would  place  upon  the  right 
of  way  so  furnished. 

The  shipbuilding  company  took  this  proposition  under  con- 
sideration. Upon  April  18,  1918,  we  wrote,  asking  Mr.  Alley 
whether  any  conclusion  had  been  reached.  On  April  22  we  re- 
ceived a  letter  from  him,  advising  us  that  the  expense  of  carrying 
cut  the  project  would  be  so  much  that  he  had  advised  the  com- 
pany to  abandon  the  proposition  altogether,  and  that  lighterage 
service  from  Portland  to  Freeport  would  be  continued  in  the 
future  as  it  has  been  in  the  past. 

Our  conclusion  being  that  we  would  not  be  justified  in  order- 
ing the  transportation  companies  to  make  the  entire  investment, 
in  view  of  the  uncertainties  of  the  future  situation  and  in  view 
of  the  unwillingness  of  the  shipbuilding  company  to  make  the 
investment  and  enter  into  the  arrangements  suggested,  there  is 
nothing  to  do  except  to  dismiss  the  petition. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  pend- 
ing petition  be  and  the  same  hereby  is  dismissed. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  4th  day  of  May,  a.  d.  1918. 

Public   Utilities  Commission  of  Maine,   Benj.   F.   Cleaves, 
AVm.  B.  Skelton,  and  John  E,  Bunker. 
P.U.R.1918D.  ^  , 
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K^RTIiAND  COURT  OP  APPEAIiS. 

HAVEE  DE  GRACE  &  PERRYVILLE  BRIDGE  COMPANY 

V. 

TOWERS  et  al, 

[No.  '62.] 
(—  Md.  — ,  103  AtL  319.) 

Depreciation  —  Jurisdiction  of  Commission  —  Rrovision  for  accruing. 

1.  Statutory  power  to  direct  how  the  accounts  of  a  utility  company 
shall  be  kept  does  not  authorize  a  Commission  to  require  a  company  to 
set  up  and  maintain  a  main  depreciation  reserve  account,  and  deposit 
to  the  credit  of  it  a  fixed  annual  amount;  and  an  order  requiring  this 
is  an  unwarranted  interference  with  the  financial  policy  of  the  com- 
pany. 

Return  —  Operating  expenses  —  Salaries  of  officers  —  Poiver  of  Com' 
mission. 

2.  The  Maryland  Commission  cannot  treat  a  portion  of  salaries  paid 
to  officers  of  a  utility  as  an  improper  charge  against  income,  unless 
there  has  been  a  flagrant  abuse  of  the  power  of  the  directors  of  the 
corporation  in  fixing  such  salaries,  since  this  would  be  an  interference 
with  the  financial  management  of  the  company. 

Rates  —  Jurisdiction  of  court, 

3.  The  Maryland  courts  are  without  power  to  establish  reasonable 
rates,  the  jurisdiction  upon  an  application  for  an  injunction  against  a 
Commission  rate  order  being  limited  to  a  determination  of  the  ques- 
tion whether  the  rates  fixed  by  the  Commission  are  unreasonable  or 
unlawful. 

Return  ^  Investment  repaid  from,  earnings  —  Effect  on  rates. 

4.  The  public  is  not  entitled  to  the  use  of  a  toll  bridge  for  a  nom- 
inal sum  merely  because  it  is  a  public  highway,  and  because  the  returns 
in  the  past  have  been  sufficient  to  defray  operating  expenses  and  repay 
the  original  investment. 

Rates  —  Factors  —  Value  of  the  service. 

6.  The  value  of  the  service  to  the  individual  consumer  is  not  the 
sole  test  of  the  reasonableness  of  the  rates  of  a  public  utility. 
Valuation  —  Value  —  Purpose, 

6.  A  public  service  corporation  cannot  have  one  value  in  fact,  an- 
other for  the  purposes  of  rate  making,  and  a  third  for  taxation,  in  the 
absence  of  a  statutory  provision  providing  for  assessment  at  a  percent- 
age of  the  real  value. 

Rates  —  Reasonableness  —  Factors, 

7.  Many  factors  are  to  be  considered  in  arriving  at  the  reaaon- 
ableness  of  rates,  including  the  value  of  the  property  employed,  the  value 
of  the  service  rendered;  whether  or  not  the  corporation  enjoys  a  monop- 
oly; rate  of  return  after  the  payment  of  operating  expenses,  upkeep,  and 
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fixed  charges;  a  reasonable  allowance  for  depreciation,  whetbei^or  not 
the  utility  is  in  operation  or  in  fieri,  the  risk  incurred  in  the  under- 
taking; as  well  as  others  that  may  arise  out  of  the  peculiar  nature  of 
the  utility. 
Valuation  —  Value  —  Costs, 

8.  In  the  valuation  of  the  property  of  a  public  utility  the  real 
point  to  be  ascertained  is  not  its  original  cost  or  the  cost  to  the  present 
owners,  but  the  fair  value  at  the  time  of  the  investigation  by  the  Com- 
mission. 

Return  —  €}perating  expenses  —  Toll  bridge  repairs  —  Increasing  use, 

9.  It  is  unreasonable  for  a  Commission  to  estimate  the  cost  of  re- 
pairs of  a  toll  bridge  for  the  ensuing  five  years  at  a  fixed  amount,  where 
the  Commission  also  estimates  that  there  will  be  a  constantly  increas- 
ing gross  revenue  derived  from  the  use  of  the  bridge  during  that  period. 

Return  —  Operating  expenses  —  Increasing  costs* 

10.  It  is  unreasonable  for  a  Commission  to  estimate  the  allowance 
for  the  wages,  gas,  oil,  and  coal  paid  or  used  by  a  public  utility  at  a 
constant  sum  for  a  period  of  years  in  disregard  of  the  well-known  up- 
ward trend  of  the  increased  cost  of  all  of  these  items  for  a  number  of 
years. 

Return  —  Operating  costs  —  Legal  expenses, 

11.  An  allowance  of  $1,000  per  annum  for  legal  expenses  of  a  utility 
against  which  actions  were  pending  to  the  aggregate  amoimt  of  $30,000 
is  unreasonable. 

Valuation  —  Bate  making  —  Equities  of  the  puhlicl 

12.  It  is  unreasonable  for  a  Commission  to  decrease  its  allowance 
for  the  value  of  the  property  of  a  public  utility  in  a  rate  proceeding  on 
the  theory  that  certain  circumstances  have  created  substantial  equities 
in  the  public  with  respect  to  the  rates  proper  to  be  charged. 

[January  15,  1918.] 

Appeai.  from  a  decree  of  the  Circuit  Court  No.  2  of  Baltimore 
City;  Carroll  T.  Bond,  Judge,  dismissing  a  bill  in  the  applica- 
tion by  the  Havre  De  Grace  &  Perryville  Bridge  Company  to 
set  aside  an  order  of  Albert  G.  Towers,  E.  Clay  Timanus,  and 
Philip  D.  Laird,  constituting  the  Public  Service  Commission  of 
Maryland,  reducing  the  toll  rates  of  the  applicant;  reversed  and 
remanded,  with  directions. 

Argued  before  Boyd,  Ch.  J.,  and  Briscoe,  Burke,  'Thomas, 
Umer,  Stockbridge  and  Constable,  JJ. 

Appearances :  W.  Calvin  Chestnut,  of  Baltimore,  and  Thomas 
H.  Robinson,  of  Bel  Air,  for  appellant;  Osborne  I.  Yellott,  of 
Baltimore,  and  W.  Cabell  Bruce,  of  Baltimore,  for  appellees. 

Stockbridge,  J.,  delivered  the  opinion  of  the  court: 
There  is  presented  by  the  record  in  this  case  a  question  of 
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rate  making  by  the  Public  Service  Commission,  of  a  somewhat 
unusual  nature,  and  with  regard  to  which  no  conclusion  is  en- 
tirely satisfactory.  The  rates  involved  are  those  to  be  charged 
the  users  of  a  toll  bridge  across  the  Susquehanna  river  from 
Havre  de  Grace,  in  Harford  county,  to  Perryville,  in  Cecil 
county  in  this  state.  The  length  of  the  bridge  is  3,240  feet,  in 
the  neighborhood  of  f  of  a  mile.  The  power  of  the  Public  Serv- 
ice Commission  to  regulate  such  rates  of  toll  is  derived  from 
the  provisions  of  an  act  of  assembly  (Laws  1916,  chap.  272), 
by  which  certain  bridges  which  were  authorized  by  their  charters 
to  collect  toll  were  classified  as  common  carriers,  and  made  sub- 
ject to  the  provisions  of  law  relating  to  such  corporations,  and 
to  the  same  extent  under  the  provisions  and  control  of  the  Public 
Service  Commission.  There  are,  therefore,  no  new  principles 
involved  in  this  case,  but  there  is  considerable  difficulty  in  the 
application  of  those  principles  to  the  facts.  A  very  concise  state- 
ment of  the  more  salient  points  out  of  which  the  case  arises  will 
help  to  clarify  the  issue  and  probably  facilitate  arriving  at  a  cor- 
rect conclusion. 

A  little  over  forty  years  ago  the  Philadelphia,  Washington,  & 
Baltimore  Railroad  Company  constructed  a  single  track  railroad 
bridge  across  the  Susquehanna  river  for  the  passage  of  its  trains 
between  the  points  of  Havre  de  Grace  and  Perryville.  The 
bridge  was  the  type  then  in  vogue,  namely,  of  wooden  truss  con- 
struction, supported  by  a  series  of  piers  built  up  from  the  bed  of 
the  river.  Some  years  later  in  order  to  give  greater  stability  to 
the  structure  the  wooden  trusses  were  replaced  by  wrought  iron 
ones,  and  the  bridge  continued  to  be  used  by  the  Philadelphia, 
Washington,  &  Baltimore  Railroad  Company  and  its  successor, 
the  Philadelphia,  Baltimore,  &  Washington  Railroad  Company, 
as  a  railroad  bridge  down  to  about  ten  years  ago.  At  that  time 
this  bridge,  which  had  been  originally  built  at  a  cost  in  excess  of 
$2,000,000,  was  found  to  be  inadequate  to  the  needs  of  the  rail- 
road company,  both  by  reason  of  the  fact  that  it  was  a  sinele 
track  bridge  only,  and  that,  with  the  growth  of  travel,  the  greater 
weight  of  the  locomotives  and  freight  continually  passing  over  it 
brought  a  strain  upon  the  construction  of  the  bridge  greater  than 
it  had  been  designed  to  carry  when  it  was  originally  built.  As- 
sent was  thereupon  obtained  from  the  legislature  of  the  state  and 
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the  War  Department  for  the  construction  of  a  double  track  rail- 
road bridge,  paralleling  at  a  distance  of  about  150  feet  the  bridge 
theretofore  used.  The  grant  of  the  right  to  construct  a  new 
bridge  was  coupled  with  a  requirement  for  the  removal  of  the 
earlier  bridge. 

There  was  at  that  time  no  hi^way  bridge  crossing  the  Susque- 
banna  river  at  this  point,  nor  at  any  point  nearer  than  Cono- 
wingo,  some  10  or  12  miles  further  up  the  river,  and  it  was  felt 
that  it  would  be  a  great  advantage  to  persons  residing  in  Havre 
de  Grace  and  Perryville,  when  the  original  bridge  should  be 
abandoned  as  a  railroad  bridge,  to  have  it  converted  into  a  high- 
way bridge.  An  endeavor  was  made  to  interest  both  county  and 
municipal  authorities  on  each  side  of  the  river,  to  undertake 
the  conversion  and  maintenance  of  the  bridge,  which  they  de- 
clined to  do,  apparently  because  apprehensive  that  the  revenues 
which  would  be  derived  from  tolls  would  be  inadequate,  both 
to  effect  the  necessary  adaptation  of  the  railroad  bridge  for  use 
as  a  highway  bridge,  and  the  upkeep  of  it  after  it  had  been  so 
adapted. 

In  this  condition  a  charter  was  granted  by  the  legislature  to 
certain  gentlemen  resident  in  Harford  and  Cecil  counties,  creat- 
ing a  bridge  company,  authorizing  the  acquisition  by  the  com- 
pany of  the  bridge,  and  its  administration,  with  the  right  to 
charge  tolls  for  the  use  thereof,  conditioned  only  that  the  rates 
of  toll  should  not  be  in  excess  of  those  charged  by  the  company 
owning  and  operating  the  Conowingo  bridge,  and  which  was  a 
much  shorter  structure.  The  seven  gentlemen  named  in  the 
charter  eflFected  a  corporate  organization,  each  subscribing  and 
paying  for  one  share  of  stock  of  the  par  value  of  $100,  and, 
after  negotiating  with  the  railroad  company,  the  railroad  com- 
pany at  a  cost  of  $89,000  adapted  the  bridge  for  use  as  a  high- 
way bridge,  and  turned  the  same  over  to  the  bridge  corporation, 
which  thereupon  issued  its  stock  to  the  several  incorporators  in 
an  aggregate  amount  of  $50,000.  The  bridge  company  expended 
a  small  sum  of  money,  approximately  $1,700,  in  the  erection  of 
toll  houses,  bridge  approaches,  and  some  other  items,  none  of 
which  were  very  large  in  amount.  It  also  established  rates  of 
toll  for  the  various  classes  of  traflSc  over  the  bridge,  from  foot 
passengers  to  motor  trucks,  and  at  rates  less  than  those  in  force 
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at  the  Conowingo  bridge,  which  by  its  charter  were  the  maximum 
the  new  bridge  company  was  authorized  to  charge. 

For  the  first  two  years  after  the  structure  had  been  thrown 
open  to  travel  as  a  highway  bridge  the  revenues  were  inconsider- 
able ;  the  gross  revenue  being  from  $6,000  to  $7,000  per  annum. 
Two  factors  then  combined  to  cause  thereafter  a  great  increase 
in  the  gross  revenue  of  the  bridge,  amounting  for  the  year  1916 
to  somewhere  between  $58,000  and  $60,000.  These  two  factors 
were  the  sudden  development  and  use,  for  both  pleasure  and 
business,  of  automobiles,  the  tolls  from  which  constituted  about 
00  per  cent  of  the  gross  revenues  of  the  bridge ;  and,  second,  the 
gross  receipts  were  augmented  to  a  considerable  degree  by  the 
development  of  the  state  system  of  good  roads,  which  brought 
this  bridge  directly  upon  the  line  of  travel  frcan  Baltimore  to 
Philadelphia  and  points  north.  It  was  this  sudden  increase  in 
revenue,  entirely  unforeseen  at  the  time  that  the  bridge  company 
was  formed,  which  seems  to  have  suggested  to  certain  persons, 
residents  of  Harford  and  Cecil  counties,  that  the  rates  of  toll 
which  were  charged  were  excessive,  and  called  for  an  investiga- 
tion of  the  Bridge  company  by  the  Public  Service  Conmiission, 
and  a  reduction  of  the  rates  of  toll. 

This  litigation  is  the  outgrowth  of  that  investigation,  which 
resulted  in  a  reduction  of  the  rates  of  toll  to  be  charged,  for  the 
period  of  five  years  from  October,  1916,  of  fully  one  half;  the 
idea  of  the  Commission  being  that  it  had  reduced  the  income  of 
the  company  about  48  per  cent,  while  the  company^s  contention 
is  that  the  reduction  amounts  to  72  per  cent.  Upon  the  entry 
of  the  Commission's  order  making  the  reduction,  application 
was  made  to  the  circuit  court  No.  2  of  Baltimore  city  to  declare 
the  action  of  the  Commission  void,  as  being  unlawful,  unreason- 
able, and  confiscatory.  That  court  after  full  hearing,  and  with 
a  large  amount  of  expert  testimony  before  it,  dismissed  the  bill 
of  .the  bridge  company,  and  it  is  from  that  action  that  this  appeal 
lias  been  taken.  At  the  threshold  of  this  case  is  the  considera- 
tion whether  the  order  of  the  Commission  comes  within  the 
scope  of  the  powers  granted  to  it  by  the  l^islature,  or  whether 
it  exceeds  those  powers,  and  for  that  reason  is  null  and  void. 

[1]  So  far  as  the  power  to  fix  rates  is  concerned,  there  can  be 
no  question  under  the  lai^uage  of  the  act  that  such  power  was 
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granted  to  the  Coiiunission.  The  order  as  made  by  the  Com- 
mission goes  further  than  this,  and  requires  the  bridge  company 
to  establish  and  maintain  a  "main  depreciation  reserve  account," 
and  annually  to  make  a  deposit  of  a  specified  sum  to  the  credit 
of  such  account,  which  fund  is  required  to  "be  deposited  in  some 
safe  depository  paying  not  less  than  3  per  cent  per  annum,  com- 
pounded not  less  than  annually,  or  by  said  directors  invested 
in  some  safe  investment  paying  an  equal  or  higher  rate  of  inter- 
est, the  investment  in  either  event  to  be  subject  to  the  prior 
approval  of  the  Commission."  In  corporations  whidi  have  a 
bonded  indebtedness,  it  is  frequently  a  stipulation  of  the  contract 
that  a  similar  course  shall  be  followed,  the  fund  so  to  be  ac- 
cumulated being  ordinarily  called  a  sinking  fund,  but  that  is  a 
matter  arising  out  of  contract  stipulations  or  agreement,  not 
because  of  any  mandate  of  public  authority.  Other  corporations 
maintain  under  various  designations  reserve  accounts,  created 
by  the  corporation  as  a  matter  of  corporate  policy  merely.  With 
the  wisdom  of  liie  creation  and  maintenance  of  such  reserve 
there  is  no  concern  in  this  case.  The  bridge  company  has  no 
bonded  indebtedness.  The  only  question  is.  Is  the  Commission 
invested  by  the  legislature  with  the  power  to  direct  and  control 
the  financial  policy  of  this  company?  The  same  question  was 
presented  to  this  court  in  Laird  v.  Baltimore  &  O.  R.  Co.  121 
Md.  179,  47  L.RA.(N.S.)  1167,  88  Atl.  347,  Ann.  Cas.  1915B, 
728,  and  it  was  there  held  that  extensive  as  were  the  powers 
granted  to  the  Commission,  they  did  not  take  away  from  the 
corporation  its  power  of  control  upon  a  question  of  financial 
policy.  The  same  question  was  raised  in  People  ex  rel.  Bing- 
hamton  Light,  Heat  &  P.  Co.  v.  Stevens,  203  N.  Y.  7,  96  If.  E. 
114,  where  the  gi'ant  of  power  to  the  Public  Service  Commission 
was  very  similar  to  that  contained  in  our  Act  of  1910  (Laws 
1910,  chap.  180),  and  the  court  in  that  case  said:  "The  dis- 
cretion of  a  public  service  commission  cannot  override  the  dis- 
cretion of  the  officers  of  a  corporation  in  the  management  of  its 
affairs.^' 

In  the  earlier  case  of  People  ex  rel.  Delaware  &  H.  Co.  v. 
Stevens,  197  K  T.  1,  90  K  E.  60,  the  court  had  said:  'We 
do  not  think  the  legislation  alluded  to  was  designed  to  make  the 
Commissioners  the  financial  managers  of  the  corporation,  or 
P.U.R.1918D. 
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that  it  empowered  them  to  substitute  their  judgment  for  that  of 
the  board  of  directors  or  stockholders  of  the  corporation/' 

In  Towers  v.  United  R  &  Electric  Co,  126  Md,  495,  P.TJ.R. 
1915F,  474,  96  Atl.  176,  this  court,  speaking  througji  Judge 
Burke,  says :  "If  an  order  complained  of  is  not  within  the  scope 
of  the  authority  conferred  by  law  upon  the  Commission,  it  is 
unlawful,  and  it  is  the  duty  of  the  court,  when  applied  to,  to 
restrain  its  enforcement" 

That  portion  of  the  order  of  the  Commission,  therefore,  which 
required  the  bridge  company  to  set  up  and  maintain  a  main  de- 
preciation reserve  account,  and  deposit  to  the  credit  of  it  a  fixed 
annual  amount,  was  clearly  without  warrant  of  law,  and  void. 
The  Commission  was  given  the  power  to  direct  how  the  accounts 
of  the  company  should  be  kept,  but  such  power  does  not  include 
the  power  to  prescribe  a  fixed  sum  to  be  charged  or  credited  to 
a  particular  account  annually.  That  is  either  a  subject  of  con- 
tract, or  a  matter  of  the  fiscal  policy  of  the  company. 

[2]  While  the  order  is  silent  upon  the  question  of  the  pay- 
ment of  certain  salaries,  it  is  clear  from  the  opinion  filed  by 
the  Public  Service  Commission,  and  upon  which  its  order  is 
based,  that  the  Conmiission  intended  in  effect  to  limit  the  amount 
of  salaries  to  be  paid  to  certain  officials  of  the  bridge  company. 
It  is  true  that  the  opinion  does  not  say  that  these  officers  shall 
not  receive  any  greater  compensation  than  that  referred  to  in 
the  opinion,  but  intimates  that  if  a  higher  compensation  is  paid 
to  them,  it  cannot  be  regarded  as  a  proper  charge  against  the 
leceipts  of  the*  bridge  company,  but  should  be  paid  apparently 
by  the  individual  stockholders.  Inasmuch  as  the  services  for 
which  the  salaries  are  paid  are  to  be  rendered  to  the  corpora- 
tion, as  a  corporation,  it  is  hard  to  understand  why  the  salaries 
for  the  performance  of  the  services  should  not  be  paid  by  the 
corporation.  Indirectly,  of  course,  the  question  of  salaries  enters 
into  the  question  of  rate  making,  since  the  larger  the  aggr^te 
amount  of  salaries  paid,  the  less  will  be  the  net  revenue  derived 
from  tolls,  applicable  to  dividends  for  the  stockholders.  There- 
fore, in  this  regard,  the  Public  Service  Conunission  by  its  order 
undertook  by  indirection  to  direct  the  financial  management  of 
the  company. 

It  is  not  intended  in  what  has  been  said  to  intimate  that  under 
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no  circumstances  have  the  Public  Service  Commiggion  the  right 
to  treat  an  aUowance  of  salary  as  an  improper  charge  by  the 
corporation;  undoubtedly  where  there  has  been  a  flagrant  abuse 
of  such  power  the  Public  Service  Commission  may  intervene, 
but  the  record  in  this  case  is  entirely  devoid  of  anything  to  show 
that  the  power  of  the  directors  to  fix  the  salaries  of  the  officers 
of  the  company  has  been  in  any  way  abused.  In  this  regard, 
therefore,  the  effect  of  the  order  of  the  Commission  is  undoubt- 
edly to  interfere  with  the  financial  management  of  the  company, 
and  what  was  said  with  regard  to  the  main  depreciation  reserve 
account  is  equally  applicable  here. 

[3]  The  next  question  which  presents  itself  is  as  to  the  scope 
and  nature  of  the  power  of  the  court  in  dealing  with  cases  of 
this  character.  There  have  been  numerous  decisions  with  regard 
to  this,  but  nowhere  is  the  proper  rule  of  law  better  or  more 
clearly  stated  than  in  the  Public  Service  Commission  v.  Northern 
C.  R.  Co.  122  Md.  388,  00  Atl.  118.  In  a  very  comprehensive 
and  painstaking  opinion  prepared  by  Judge  Thomas,  this  aspect 
was  disposed  of  as  follows:  "The  power  of  the  Commission  to 
fix  reasonable  rates,  etc.,  is  l^slative,  .  .  .  and  that  the 
functions  of  the  court  in  reviewing  the  actions  of  the  Commis- 
sion are  distinctly  judicial,  and  are  exercised  only  for  the  pur- 
pose of  determining  whether  such  action  of  the  Commission  is 
unreasonable  or  unlawful.'^ 

Under  §  460,  Code,  art.  23,  the  burden  of  proof  is  imposed 
upon  the  parties  adverse  to  the  Commission  to  show  by  (quoting 
from  the  same  opinion)  "clear  and  satisfactory  evidence  that 
the  determination,  requirement,  direction,  or  order  of  the  Com- 
mission complained  of  is  unreasonable  or  unlawful,  as  the  case 
may  be.  Upon  an  application  to  the  court  for  an  injimction 
restraining  the  execution  of  an  order  of  the  Commission,  the 
court  has  no  authority  to  determine  what  would  be  a  reasonable 
rate  for  the  service  required,  or  to  establish  rates,  but  its  power 
is  limited  to  the  determination  of  the  question  whether  the  rates 
fixed  by  the  Commission  are  unreasonable  or  unlawful,  and 
until  it  is  made  to  appear  by  clear  and  satisfactory  evidence 
that  the  action  of  the  Commission  is  unreasonable  or  unlawful, 
the  court  is  without  power  to  impose  any  restrictions  upon  the 

execution  of  the  Commission's  order.''     There  remains  but  the 
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single  question  whether  the  rates  fixed  by  the  Commission  have 
been  shown  to  be  unreasonabla 

[4]  The  original  petitioners  to  the  Commission  seem  to  have 
proceeded  on  the  theory  that  as  the  bridge  cost  the  incorporators 
but  a  very  small  sum,  and  as  its  receipts  had  been  more  than 
sufficient  to  defray  the  operating  expenses,  and  repay  the  original 
outlay,  that  because  it  was  a  public  highway,  they  were  entitled 
to  have  the  use  of  it  for  merely  a  nominal  sum.  The  statement 
of  so  extreme  a  proposition  is  a  sufficient  refutation,  and  was  so 
regarded  by  the  Commission. 

[5]  A  different  view  was  that  held  by  Lord  Chancellor  Sel- 
borne  in  Canada  Southern  R.  Co.  v.  International  Bridge  Co. 
L.  R.  8  App.  Cas.  723,  where  he  took  the  ground  that  for  the 
establishment  of  a  rate  the  proper  measure  was  the  value  of  the 
service  rendered  to  the  individual  who  might  avail  himself  of  it. 
While  to  some  extent  this  is  true,  unqualified  assent  cannot  be 
given  to  it,  because  the  value  of  the  service,  though  identical  in 
character,  may  be  far  greater  to  one  individual  than  to  another. 
There  have  been  many  cases  dealing  with  the  reasonableness  of 
rates,  and  that  is  the  vital  question  in  this  case.  In  these  various 
cases  a  few  have  attempted  to  lay  down  a  rule  of  what  was,  and 
what  was  not,  a  reasonaMe  rate,  but  all  such  cases  are  in  some 
respects  unsatisfactory,  because,  as  was  well  said  in  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  185,  60  L.R.A.  856,  54  Atl. 
6:  "The  conditions  surrounding  properties  ...  are  so 
variant  that  it  is  difficult,  and  in  some  particulars  impossible, 
to  lay  down  rules  of  value  which  wiU  .  .  .  apply  to  all  cases 
without  modification." 

See  also  Ames  v.  Union  P.  R.  Co.  (C.  C.)  64  Fed.  178. 

There  were  one  or  two  matters  insisted  upon  at  the  argument 
which  can  readily  be  disposed  of.  Thus  the  counsel  for  the 
Public  Service  Commission  urged  strongly  that  the  great  increase 
in  the  revenues  of  the  bridge  was  to  be  attributed  to  the  con- 
struction of  a  state  highway  leading  directly  thereto.  This 
argument  is  simply  making  use  of  a  portion  of  a  circle;  for 
while  it  is  undoubtedly  true  that  the  construction  of  the  stnte 
highway  has  contributed  materially  to  promote  travel  across  the 
bridge,  and  so  increase  the  tolls  collected  by  the  company,  it  is 
also  true  that  but  for  the  bridge  the  state  highway  would  in  all 
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probability  have  been  differently  located,  so  as  not  to  come  to  a 
dead  end  when  tlic  river  was  reached.  Both  the  bridge  and  the 
highway  have  been  separate  factors  operating  concurrently  to  a 
single  end,  and  it  is  impossible  to  ascribe  a  preponderance  in 
favor  of  either.    The  one  acts  as  an  offset  of  the  other. 

[6]  Both  in  the  argument  and  in  the  brief  filed  on  behalf  of 
the  Public  Service  Commission,  there  was  used,  probably  by 
inadvertence,  an  expression  calculated  to  mislead,  namely,  the 
value  of  the  property  of  the  bridge  company  for  rate-making 
purposes.  The  provision  for  the  valuation  of  the  property  of 
a  corporation  subject  to  the  Public  Service  Law  is  found  in  the 
Code  in  article  23,  §  442,  where  the  Commission  is  empowered 
to  "ascertain  the  fair  value  of  property  of  any  corporation  sub- 
ject to  the  provisions  of  this  subtitle."  That,  and  that  only, 
is  the  valuation  which  the  Public  Service  Commission  is  author- 
ized to  ascertain,  and  it  would  tend  not  only  to  work  an  injustice, 
but  to  render  absurd  a  proposition  that  the  property  of  a  public 
service  corporation  might  have  one  value  in  fact,  another  for 
purposes  of  rate  making,  and  a  third  for  purposes  of  taxation, 
in  the  absence  of  statutory  provision  such  as  obtains  in  some 
states,  that  for  taxation  purposes  property  is  to  be  assessed  at 
only  a  given  percentage  of  its  real  value.  What  the  Commission 
in  this  case  ^^ras  authorized  to  ascertain  under  the  section  referred 
to  was  the  fair  value  of  the  property.  In  the  rate-making  cases 
reported,  different  starting  points  have  been  taken,  and  the 
weight  accorded  to  the  several  factors  which  enter  into  such  a 
question  have  varied  greatly.  In  some  that  which  had  most 
weight  with  the  Commission  was  the  question  of  the  net  earnings 
of  the  corporation;  but  "the  fact  that  the  net  earnings  of  the 
carrier  may  be  large  does  not  of  itself  justify  us  in  fixing  a 
rate  at  less  than  is  reasonable  for  the  service,  all  other  things 
Leing  considered."  Railroad  Comrs.  v.  Illinois  C.  R.  Co.  20 
Inters.  Com.  Rep.  181,  This  suggests  a  question,  Does  the 
reasonableness  of  valuation  depend  on  the  income  derived,  or 
the  reasonableness  of  the  rate  depend  on  the  valuation  fixed? 
The  only  case  which  has  attempted  to  give  a  direct  answer  upon 
this  point  is  Kennebec  Water  Dist.  v.  Waterville,  supra,  and  is 
to  the  effect  that  the  reasonableness  of  the  rates  is  dependent 
upon  the  value  of  the  property. 
PX'.R.io.isi).  "      ' 
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[7]  "No  direct  parallel  can  be  drawn  between  a  private  cor- 
poration and  a  public  service  corporation,  for  the  reason  that 
to  a  greater  or  less  extent  the  public  has  acquired  an  interest 
in  the  use  of  the  property  devoted  to  public  use,  and,  correla- 
tively,  the  company  owes  a  duty  to  the  public  as  well  as  to  its 
stockholders,  and  must  charge  no  more  than  a  reasonable  rate 
lor  the  service  rendered.  In  reaching  this  there  are  many  factors 
to  be  considered.  A  partial  enimaeration  of  these  would  include 
the  value  of  the  property  employed;  the  value  of  the  service 
rendered  to  the  user;  whether  or  not  the  corporation  enjoyed 
a  monopoly;  the  rate  of  return  which  should  be  made  to  the 
stockholders,  after  the  payment  of  operating  expenses,  upkeep, 
and  fixed  charges;  a  reasonable  allowance  for  depreciation; 
whether  or  not  the  utility  is  in  operation  or  in  fieri;  the  risk 
incurred  by  those  who  began  the  undertaking;  and  others  which 
may  arise  out  of  the  peculiar  nature  of  the  utility  which  is 
being  operated. 

Among  the  last  named  a  most  important  factor  in  the  present 
case  is  the  probable  aggregate  amount  of  tolls  to  be  collected 
over  the  series  of  years  for  whidi  the  order  provides.  These 
are  admittedly  speculative  to  a  very  large  degree.  The  bridge 
company  argues  that  instead  of  any  increase,  an  actual  diminu- 
tion must  be  anticipated,  because  of  the  state's  acquisition  of  the 
Conowingo  bridge,  and  making  it  a  free  bridge,  with  the  roads 
leading  to  it  on  both  sides  of  the  river  part  of  a  system  of  good 
roads,  already  completed,  or  nearing  completion.  The  theory 
of  the  Public  Service  Commission,  on  the  other  hand,  is  for  an 
increase  year  by  year  in  the  revenue  of  the  bridge,  in  a  decreas- 
ing amount,  and  is  referred  to  by  the  coimsel  for  the  Commis- 
sion as  "extremely  conservative."  No  figures  were  presented 
before  the  Commission  by  which  the  correctness  of  these  esti- 
mates, one  way  or  the  other,  could  be  tested.  At  the  time  when 
the  case  was  heard  the  road  on  the  Cecil  county  side  of  the 
Susquehanna,  leading  to  the  Conowingo  bridge,  had  not  been 
converted  into  what  is  generally  described  as  a  good  road,  nor 
with  this  handicap  had  that  bridge  been  thrown  open  to  the 
public  free  of  toll  for  any  suflScient  length  of  time  to  afford  even 
a  basis  for  calculation. 

[8]  In  undertaking  the  work  of  the  valuation  of  this  bridge 
the  Commission  proceeded  about  as  follows:     It  had  its  own 
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regular  engineer  estimate  the  cost  of  the  reproduction  of  the 
bridge;  and  in  the  course  of  the  testimony  before  the  court  an- 
other enginea*,  Mr.  Shirley,  was  called  upon  the  same  point. 
The  Commission  had  determined  naturally  and  properly  to  reject 
the  valuation  of  the  bridge  simply  upon  the  basis  of  what  it  had 
cost  the  incorporators.  This  would  have  been  as  far  afield  as  it 
would  have  been  to  have  taken  the  cost  of  the  bridge  to  the  Phila- 
delphia, Washington,  &  Baltimore  Railroad  at  the  time  of  the 
'  original  construction.  The  real  point  to  be  ascertained  was  not 
what  it  had  cost  either  the  railroad  company  to  build  the  bridge, 
or  the  incorporators  of  the  bridge  company  to  acquire  it,  but 
what  was  its  fair  value  at  the  time  of  the  investigation  by  the 
Commission.  In  a  number  of  cases  recourse  has  been  had  to 
this  line  of  inquiry  for  a  similar  purpose,  but  the  value  testified 
to  of  such  a  structure  is  only  one  of  the  factors  to  which  con- 
sideration must  needs  be  given  in  such  a  proceeding,  and  the 
reproduction  value  is  liable  to  be  increased  from  other  consider- 
ations, and  diminished  by  various  allowances. 

Experts  were  likewise  called  on  behalf  of  the  bridge  com- 
pany, and  the  variation  between  the  experts  was  very  great, 
ranging  from  a  little  over  $300,000  by  Mr.  Phelps,  the  engineer 
of  the  Commission,  to  more  than  $600,000  by  Mr.  Stuart;  and 
while  these  were  spoken  of  as  reproduction  costs,  they  were  not 
«uch  strictly,  for  the  reason  that  both  of  the  gentlemen  estimated 
upon  the  basis  of  replacing  the  existing  structure  with  one  where 
the  metal  to  be  used  was  steel,  and  not  wrought  iron.  The  big 
difference  between  the  engineers  who  were  figuring  on  reproduc- 
tion costs  is  to  be  found  in  the  estimated  cost  of  certain  materials 
and  labor,  Mr.  Phelps  taking  an  average  cost  before  the  great 
increase  in  prices  of  materials  had  taken  place,  and  Mr.  Stuart 
using  the  figures  as  they  are  at  the  present  time.  Neither  of 
these  represented  normal  conditions  and,  therefore,  neither  was 
•entirely  fair  or  just 

Without  stopping  to  discuss  what,  in  our  opinion,  would  have 

1)een  a  fair,  just,  and  reasonable  figure  to  have  adopted  as  the 

reproduction  cost,  what  we  do  find  is  this :    The  estimate  of  Mr. 

Phelps  of  the  reproduction  cost  was  a  little  over  $300,000 ;  to 

this  the  ConMnission  made  certain  additions  of  factors  not  taken 

into  account,  or  for  which  no  allowance  had  been  made  by  Mr. 

Phelps  in  his  estimate,  bringing  up  the  value  of  the  property 
P.U.R.1918D. 
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as  of  the  time  of  the  Commission's  investigation  to  $350,000. 
The  next  step  was  marshaling  the  items  to  be  deducted  from 
this  estimated  fair  value  of  the  bridge.  In  these  were  included 
depreciation,  fixed  charges,  and  items  of  that  general  description. 

The  first  of  these  to  be  considered  was  the  question  of  taxation. 
That  item  the  Commission  placed  at  $600  per  annum,  througii 
each  of  tiie  five  years  during  which  their  order  was  to  operate. 
This  allowance  was  made  upon  the  basis  of  an  exemption  from 
county  and  municipal  taxation  contained  in  the  charter  of  tlie  • 
bridge  company.  Without  discussing  whether  such  exemption 
was  valid  or  invalid,  the  fact  remains  that  the  property  was 
not  exempt  from  state  taxation,  to  cover  which  even  the  amount 
allowed  by  the  Conunission  of  $500  per  annum,  for  the  years 
1916,  1917,  1918,  1919,  and  1920  was,  in  view  of  the  increases 
which  have  been  taking  place  in  the  state  taxation,  manifestly 
an  inadequate  allowance.  If  now  to  this  be  added  the  amount 
of  the  taxes  for  which  the  bridge  company  will  be  liable  upon 
its  property  or  income  to  the  Federal  government,  the  inade- 
quacy becomes  all  the  more  apparent ;  and  since  the  amount  pay- 
able in  the  way  of  taxes  is  a  deduction  from  the  gross  income,  in 
order  to  determine  the  net  income  distributable  among  the  stock- 
holders, the  effect  is  inevitably  to  reduce  by  some  fraction  the 
amount  of  such  net  revenue. 

[9]  As  already  noted,  the  theory  of  the  Commission  was  that 
there  would  be  a  constantly  increasing  gross  revenue  derived 
from  the  use  of  the  bridge  during  the  ensuing  five  years.  That 
meant  that  there  would  be  each  year  a  larger  use  of  the  bridge, 
and  a  greater  wear  upon  certain  portions  of  it ;  yet  the  amount 
allowed  for  repairs,  $5,523,  was  the  same  through  each  one  of 
the  five  years  covered  by  the  Commission's  order.  While  the 
increase,  if  any,  may  not  be  great,  it  only  needs  to  be  stated  to 
be  apparent  that  the  item  of  repairs  is  bound  to  increase  from 
the  greater  use  of  that  which  is  the  subject  of  the  use,  and 
therefore  tiiat,  in  the  making  of  this  allowance  as  constant,  the 
action  of  the  Commission  was  either  unreasonable  or  a  contra- 
diction of  its  own  estimate  of  increased  user. 

[10]  So,  too,  the  estimated  allowance  for  wages,  gas,  and  oil, 

and  coal  was  fixed  at  a  constant  sum,  in  entire  disregard  of  the 

well-known  fact  of  the  upward  trend  of  the  increased  cost  of  all 

of  these  items  for  a  number  of  years  past.  This  brings  us  to  the 
P.U.R.1918D. 
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curious  result  that  while  the  Commission,  estimates  that  the 
revenues  of  the  bridge  company  would  increase  over  $30,000 
during  the  five-year  period  which  its  order  covers,  its  estimated 
allowance  for  all  operating  expenses  and  taxes  remains  constant. 

In  an  earlier  part  of  this  opinion,  attention  was  called  to  the 
attempt  on  the  part  of  the  Commission  to  require  the  establish- 
ment of  a  main  depreciation  reserve  account,  and  the  deposit  of 
a  specified  amount  annually  to  the  credit  of  such  account  While 
the  act  which  created  and  defined  the  powers  of  the  Commission 
authorized  it  to  direct  the  mode  of  keeping  accounts,  so  that  the 
Commission  and  the  public  might  at  all  times  be  able  to  ascertain 
what  the  real  condition  of  the  company  was  financially,  the 
order  of  the  Commission  expressly  provided  that  it  was  to  be 
reserved  by  the  company  "for  the  purpose  of  making  extraordi- 
nary repairs,  structural  changes  or  replacement  of  its  bridge 
property  when  and  as  required."  There  was  nothing  in  this 
which  would  enable  any  judgments  recovered  against  the  com- 
pany to  be  paid  from  this  reserve  account,  and  the  order  of  the 
Commission  said  that  'Nothing  herein  contained  shall  be  taken  as 
in  any  way  prohibiting  the  respondent  company  from  setting  up 
on  its  books  any  other  or  additional  reserve  accounts,  the  mainte- 
nance of  which  may  be  reasonably  necessary  for  the  proper  con- 
duct of  its  corporate  affairs." 

[11]  In  determining  the  value  of  the  bridge  there  was  allowed 
to  be  retained  for  legal  expenses  only  the  sum  of  $1,000  per 
annum,  in  the  face  of  the  fact  that  there  were  pending  at  the 
time  suits  against  the  bridge  company,  in  which  the  aggregate 
amounts  claimed  were  $30,000.  From  this  it  follows  that  for 
estimating  the  net  reveniie  of  the  company,  although  there  were 
possible  liabilities  then  the  subject  of  litigation,  amounting  to 
^30,000,  the  company  was  required  to  retain  as  a  reserve  only 
$1,000  per  annum  from  its  gross  revenues,  in  reaching  an  ascer- 
tainment of  the  net  revenues  of  the  company,  yet  the  return 
to  the  stockholders  was  necessarily  dependent  upon  the  amount 
of  the  net  revenues  of  the  corporation.  The  effect  of  these 
various  items  under  the  opinion  of  the  Commission  was  there- 
fore to  increase  as  far  as  possible  the  net  revenue  of  the  cor- 
poration, and  then  establish  rates  of  tolls  based  on  a  net  revenue 
80  estimated  to  be  obtained.  No  item  of  depreciation,  as  such, 
appears  in  the  tabulation,  though  it  is  probably  intended  to  be 
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covered  under  the  so-called  "main  depreciation  reserve."  This 
was  based,  not  upon  any  direct  ascertainment  of  actual  deteriora- 
tion in  the  bridge  structure,  but  upon  the  basis  of  the  estimated 
future  life  of  the  bridge.  It  is  difficult  to  characterize  this  by 
any  other  term  than  guesswork.  The  engineers  gave  the  estimate 
of  the  probable  duration  of  such  a  bridge  from  the  time  of  its 
construction.  This  was  followed  up  by  an  estimated  duration 
of  the  bridge  in  the  condition  in  which  it  was  at  the  time  when 
the  valuation  was  made,  and  which,  if  correct,  would  show  a 
far  longer  period  of  durability  than  would  have  been  anticipated 
at  the  time  when  first  constructed.  This  is  a  factor  which,  under 
the  circumstances  of  this  case,  is  in  the  highest  degree  speculative 
and  impossible  to  measure  in  terms  of  dollars  and  cents,  as  the 
Commission  undertook  to  do. 

[12]  Then  superadded  to  all  of  the  considerations  thus  far 
noted  was  the  following:  "We  have  given  consideration  to  the 
circimastances  therein  set  up,  and  have  construed  them  as  creat- 
ing substantial  equities  in  the  public  with  respect  to  the  rates 
of  toll  proper  to  be  charged  over  the  bridge  in  question." 

Just  what  these  supposed  substantial  equities  were  the  opinion 
of  the  Commission  throws  no  light  upon;  but  having  them  in 
mind',  and  after  the  deductions  already  mentioned,  an  allowance, 
and  apparently  a  substantial  allowance,  was  made  for  these  equi- 
ties, with  the  result  that  the  value  of  the  bridge  was  decreased 
$100,000,  and  its  value  fixed  at  $250,000,  and  the  tolls  attempted 
to  be  adjusted  so  as  to  yield  to  the  stockholders  of  the  bridge 
company  a  proper  return  upon  such  valuation. 

By  a  similar  process  of  reasoning  it  would  have  been  entirely 
possible  to  have  reached  any  valuation  which  might  have  been 
desired.  This  is  not  intended,  as  in  any  way  reflecting  upon  the 
bona  fides  of  the  intent  of  those  constituting  the  Public  Service 
Commission,  either  in  fixing  the  fair  value  of  the  bridge,  or 
the  rates  promulgated  by  the  Commission's  order;  but  it  is  im- 
portant as  showing  that  the  method  adopted  and  result  obtained 
was  unreasonable.  It  is  not  the  function  of  this  court  either  to 
fix  the  valuation  of  the  property,  or  the  reasonableness  of  the 
rates.  Its  sole  power  and  duty  is  to  examine  those  rates  in  the 
light  of  the  method  by  which  they  were  obtained,  and  say  whether 
in  our  judgment  the  same  were  reasonable  or  unreasonable,  and 
after  careful  consideration  we  are  bound  to  hold  the  action  of 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


HAV^RK  DE  GRACE  &  P.  BRIDGE  CO.  v.  TOWERS.  409 

the  Commission  imreasoiiable,  and  the  decree  appealed  from 
must  therefore  be  reversed. 

Decree  reversed,  and  cause  remanded  to  the  Circuit  Court  Xo. 
2  of  Baltimore  City,  to  the  end  that  the  order  of  said  Commis- 
sion may  be  vacated  and  set  aside,  and  the  case  remanded  to  the 
Public  Service  Commission ;  the  costs  of  this  case  to  be  equally 
divided  between  the  parties  to  this  cause. 

Eehearing  denied  April  14,  1918. 


MA6SA0HUSBTTS  PUBLIC  SERVICE  COMMISSION. 

BE  R.  E.  BRIERLY. 
[Com.  1102.] 

Commissions  —  Jurisdiction  —  Annoyance  caused  hy  unloading  of  ice. 

The  MaBsachusetts  Public  Service  CommlBsion  has  no  jurisdiction 
of  a  complaint  against  the  unloading  of  ice  from  railroad  cars  in  a 
residential  district,  where  the  objection  is  based  merely  upon  the  noise 
caused  tliereby,  or  upon  the  use  of  loud  and  profane  language  during  the 
period  of  unloading. 

[April  26,  1918.] 

Complaint  concerning  annoyance  caused  hy  the  unloading  of 
ice  by  the  Medford  Ice  Company  at  West  Medford ;  dismissed. 

By  the  Commission:  This  is  a  complaint  of  certain  resi- 
dents of  West  Medford  alleging  that  the  daily  unloading  of  ice 
from  cars  upon  a  side  track  of  the  Boston  &  Maine  Railroad  at 
West  Medford  by  the  Medford  Ice  Company,  in  the  early  morn- 
ing hours,  is  attended  with  such  noise  as  to  annoy  and  disturb 
them.  At  a  hearing  it  appeared  in  evidence  that  the  Medford 
Ice  C(Hnpany  loads  its  cars  daily  at  Pehacook,  New  Hampshire, 
and  the  cars  arrive  at  West  Medford  shortly  after  midnight. 
The  Medford  Ice  Company  has  no  private  sidetrack,  and  the 
cars  are  placed  upon  a  public  delivery  track  just  north  of  the 
West  Medford  railroad  station,  where,  between  the  hours  of 
4  and  6  a.  m.,  they  are  unloaded  by  the  consignee.  Other  freight 
is  delivered  from  this  track. 

While  West  ^Mcdfoixi  is  almost  exclusi.oly  a  residential  sec- 
tion, most  of  the  houses  in  this  immediate  vicinity  have  been 
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built  since  the  sidetrack  was  established,  and  have  been  erected 
with  a  knowledge  that  such  sidetrack  existed  and  that  frei^t 
was  delivered  thereon.  It  was  suggested  by  the  complainants 
that  delivery  might  be  made  at  some  other  point  upon  the  tracks 
of  the  railroad  or  upon  the  general  freight  delivery  track  at 
Medford,  but  it  appears  beyond  quABtion  that  there  is  no  other 
public  track  in  this  vicinity  from  which  delivery  might  be  made^ 
and  to  provide  unloading  facilities  it  would  be  necessary  for 
the  railroad  to  secure  additional  land  outside  the  limits  of  its 
right  of  way.  It  would  be  impracticable  to  make  delivery  at 
Medford  because  it  would  necessitate  taking  the  cars  into  Boston 
and  switching  them  to  Medford,  entailing  such  delay  that  de- 
livery of  ice  would  be  made  in  the  late  afternoon,  too  late  for 
unloading  and  distribution. 

Counsel  for  the  complainants  stated  that  the  real  cause  of 
objection  is  the  noise  caused  by  the  unloading  of  the  ice,  and 
there  was  certain  evidence  presented  to  the  effect  that  the  em- 
ployees used  loud  and  profane  language  during  the  period  of 
unloading  the  ice  from  the  cars.  Complaints  of  the  use  of  loud 
and  profane  language  by  employees  of  the  ice  company  can  only 
be  dealt  with  in  the  criminal  courts,  and  the  noise  caused  by 
the  handling  of  the  ice  is  also  a  matter  which  would  be  subject 
to  the  supervision  and  within  the  jurisdiction  of  the  local  author- 
ities, which  are  naturally  in  a  better  position  than  this  Com- 
mission to  secure  definite  knowledge  of  the  exact  conditions. 
There  can  be  little  question  of  the  power  of  the  board  of  health 
to  make  r^ulations,  upon  complaint,  which  would  avoid  such 
noise  as  would  be  prejudicial  to  the  public  health  and  comfort 
In  Kineen  v.  Board  of  Health,  214  Mass.  587,  102  IST.  E.  352,  a 
regulation  of  the  board  of  health  of  the  town  of  Lexington  was 
held  to  be  reasonable,  providing  that  the  unloading  of  manure 
brou^t  into  the  town  by  the  railroad  should  be  done  at  East 
Lexington,  and  that  no  carload  of  manure  should  stand  or  re- 
main on  a  track  or  siding  of  the  Boston  &  Maine  Kailroad,  except 
at  East  Lexington,  for  more  than  twelve  hours. 

If  the  noise  made  by  the  method  of  unloading  constitutes 
a  nuisance,  the  complainants  have  a  plain  and  adequate  remedy 
in  the  courts.  Upon  the  facts  as  presented  in  evidence  it  seems 
clear  that  the  Commission  should  decline  jurisdiction.  It  is 
therefore  ordered  that  the  complaint  be  dismissed. 

P.U.R.1918D.  ^  J 
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NEW  rORX  SVPRBBfX  COURT,  SPECIAIj  TKRM,  CHAUTAUQUA 

COUNTY. 

RE  PENNSYLVANIA  GAS  COMPANY. 

(103  Misa  37,  160  N.  Y.  Supp.  820.) 

Prohibition  —  CommisHans  —  Juri^ictitm, 

1.  Prohibition,  which  is  the  proper  remedy  to  restrain  an  inferior 
tribunal  from  the  exercise  of  jurisdiction  beyond  its  powers,  is  not  de- 
barred by  the  fact  that  the  relator  may  have  first  attempted  to  proceed 
by  certiorari,  or  by  the  fact  that  the  latter  remedy  is  open  to  him,  after 
a  determination  by  the  inferior  body. 

Bates  —  Power  of  Commiasion  —  Interstate  commerce, 

2.  A  state  Public  Service  Commission  has  no  power  to  fix  the  price 
of  natural  gas  sold  by  a  citizen  of  another  state,  to  a  citizen  within  the 
state,  since  this  is  interstate  commerce;  and  it  is  immaterial  that 
Congress  has  never  legislated  upon  the  subject. 

[March  1,  1918.] 

Application  by  the  Pennsylvania  Gas  Company  for  a  writ 
of  prohibition  directed  to  the  New  York  Public  Service  Com- 
mission, Second  District,  and  to  Alfred  C.  Davis  of  James- 
town and  others;  writ  granted.  For  report  of  Conmiission  de- 
cision, see  P.U.R.1917F,  611. 

Appearances :  Fisher  &  Fisher,  of  Jamestown,  for  petitioner ; 
Ledyard  P.  Hale,  of  Albany,  for  Public  Service  Commission, 
Second  District;  Thrasher  &  Clapp,  of  Jamestown  (L.  L. 
Thrasher,  of  Jamestown,  of  counsel),  for  original  complainants. 

Hasbrouck,  J.,  delivered  the  opinion  of  the  court : 
On  May  31,  1917,  Alfred  C.  Davis  and  others,  consumers  of 
gas  in  Jamestown,  New  York,  filed  a  petition  with  the  Public 
Service  Commission,  Second  District,  complaining  of  an  increase 
of  rate  in  the  sale  of  gas  by  the  Pennsylvania  Gas  Company,  a 
foreign  corporation.  The  Commission  required  the  gas  company 
to  satisfy  the  complaint  or  answer.  The  gas  company  filed  a 
demurrer,  challenging  the  jurisdiction  of  the  Commission.  The 
Commission  overruled  the  demurrer,  holding  the  subject  to  be 
within  its  cognizance.  The  gas  company  then  sued  out  a  writ 
of  certiorari  to  the  appellate  division  of  the  supreme  court  to 
review  the  determination  of  the  Commission.  The  writ  was 
dismissed  by  the  court  upon  the  grounds  that  the  writ  would 
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not  lie  to  review  any  other  than  a  final  detennination,  and  that 
the  order  of  the  Commission  overruling  the  demurrer  was  not 
a  determination  susceptible  of  review  under  §  2122  of  tlie  Code 
of  Civil  Procedure.    181  App.  Div.  147,  168  N.  Y.  Supp.  59. 

After  such  determination  of  the  certiorari  proceeding  the 
gas  company  noticed  an  application  to  the  supreme  court  for 
an  alternative  writ  of  prohibition  to  restrain  the  Public  Service 
Commission  of  the  Second  District  from  proceeding  further 
upon  the  petition  of  the  consumers.  The  claim  of  the  relator 
is  that  the  subject  of  the  petition  is  interstate  commerce,  and 
that  it  is  of  such  a  character  that  it  lies  exclusively  within  the 
jurisdiction  of  Congress  to  regailate,  and  is  protected  from  r^i- 
lation  by  the  state  by  the  commerce  clause  of  the  Constitxition, 

The  Public  Service  Commission,  the  respondent,  answers: 

[1]  1.  That  the  relator,  having  elected  a  proceeding  in  cer- 
tiorari, is  debarred  the  use  of  prohibition. 

These  writs  are  very  dissimilar.  The  great  function  of  the 
writ  of  certiorari  is  appellate.  It  runs  from  a  superior  to  an 
inferior  tribunal,  to  correct  its  determinations.  It  comprehends 
any  error  susceptible  of  review,  while  the  writ  of  prohibi-tion  will 
never  lie  to  review  a  determination,  or  act  as  a  proceeding  in 
appeal;  nor  will  it  lie  in  contemplation  of  any  conduct  on  the 
part  of  an  inferior  judicial  tribunal,  save  that  of  jurisdiction. 
The  sole  fimction  of  the  writ  is  to  prevent,  interrupt,  or  restrain 
the  exercise  on  the  part  of  an  inferior  tribunal  of  a  jurisdiction 
beyond  its  powers.  Certiorari  was  not  open  as  a  remedy  to  the 
relator  at  the  time  of  its  invocation.  A  very  different  situation 
arises  where  the  suitor  is  called  on  to  determine  whether  he  shall 
sound  his  action  in  contract  or  in  tort.  It  is  quite  clear,  in 
proceeding  in  certiorari  to  review  the  determination  of  the  Com- 
mission upon  the  demurrer,  that  there  was  no  election.  There 
was  a  mistake  only  in  the  selection  of  the  remedy.  The  relator 
was  not  thereby  precluded  from  seeking  relief  through  another 
or  apparently  inconsistent  remedy.  McNutt  v.  Hilkins,  80 
Hun,  238,  29  N.  Y.  Supp.  1047;  Shanaian  v.  Coburn,  128 
Mich.  692,  87  N.  W.  1038 ;  15  Cyc.  p.  2G2,  B. 

It  is  urged,  too,  that,  though  certiorari  was  used,  it  was  used 
prematurely,  and  is  a  remedy  open  to  the  relator  when  the  re- 
spondent shall  have  determined  the  complaint  of  the  citizens  of 
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Jamestown.  This  is  undoubtedly  correctly  claimed ;  but  in  order, 
that  a  determination  might  be  made  we  may  assume  the  necessity 
of  pleadings,  the  introduction  of  evidence  showing  the  expenses 
of  production,  transportation,  and  delivery,  and  involving  the 
cost  of  a  hearing  and  the  consumption  of  time.  It  is  just  such 
a  situation  which  inspired  the  court  of  appeals  to  declare  that 
the  use  of  the  writ  should  not  be  abridged  by  technical  rules, 
since  it  was  "far  better  to  prevent  the  exercise  of  unauthorized 
power  than  to  be  driven  to  the  necessity  of  correcting  the  error 
dter  it  had  been  committed.'^  Appo  v.  People,  20  N.  Y.  542. 
It  needs  no  argument  to  demonstrate  that  under  the  circum- 
stances, if  the  case  be  a  proper  one  for  the  perpetration  of  the 
writ,  such  course  be  taken,  rather  than  that  the  relator  should 
be  relegated  to  certiorari  at  the  end  of  a  long  and  expensive 
trial. 

[2]  2.  That  the  Public  Service  Commission  has  power  to  fix 
the  price  of  natural  gas  in  Jamestown,  even  though  the  trans- 
action is  the  sale  by  a  citizen  of  Pennsylvania  to  a  citizen  of 
Xew  York. 

Under  the  law  of  the  state  of  New  York  creating  public  service 
commissions,  they  are  empowered  to  fix  the  price  at  which  gas, 
natural  and  artificial,  may  be  sold  to  the  public.  Laws  1907, 
§  71,  chap.  429.  This  power  of  the  state  has  no  limitation, 
except  it  should  be  uniform,  and  not  confiscatory,  and  not  offen- 
sive to  the  interstate- commerce  clause  of  the  Constitution.  There 
is  no  question  arising  out  of  the  application  at  bar,  except  that 
the  action  sought  to  be  had  by  the  Commission  is  claimed  to  be 
a  burden  or  restriction  upon  such  commerce.  The  facts  do  not 
present  a  case  where  the  Commission  has  gone  beyond  the  enter- 
tainment of  the  proceeding.  There  exists,  however,  the  threat  of 
the  exercise  of  the  power  to  fix  a  rate  at  which  the  relator  may 
Rell  natural  gas  to  the  consumer  of  Jamestown.  It  might  fall 
out  that  the  Commission  would  hold  that  the  rate  established  by 
the  gas  company  was  a  reasonable  and  just  rate,  and  under  such 
circumstances  no  grievance  would  lie  with  the  relator  against 
any  action  of  the  Commission.  We  may,  however,  under  the 
proceedings  before  the  Commission  wherein  the  power  to  fix 
the  rate  is  asserted,  assume  that,  if  it  should  find  the  rate  exces- 
P.U.R.1918D. 
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bive  or  unjust,  the  Commission  would  order  a  lower  rate  than 
that  fixed  by  the  company. 

Speaking  of  a  kindred  subject  and  to  the  point  under  dis- 
cussion, Chief  Justice  Marshall  said,  and  it  is  pertinent  to  the 
facts  upon  the  application  at  bar :  "It  will  not  meet  this  argu- 
ment to  say  that  this  state  of  things  will  never  be  produced; 
that  the  good  sense  of  the  states  is  a  suflBcient  security  against 
it.  The  Constitution  has  not  confided  this  subject  to  that  good 
sense.  It  is  placed  elsewhere.  The  question  is,  Where  does  the 
power  reside  ?  not,  How  far  will  it  be  probably  abused  ?"  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  ed.  678. 

It  thus  appears  that  the  exercise  of  power  by  the  Commis 
sion  upon  the  rates  made  by  the  gas  company  in  the  state  of 
New  York  would  constitute  interference  with  such  conmierce 
in  the  nature  of  a  burden  or  restriction,  even  if  any  discrimina- 
tion should  not  exist;  and  interference,  burden,  or  restriction 
is  quite  as  obnoxious  to  such  comnjerce  as  discrimination  itself. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118  U.  S.  675,  30  L.  ed. 
250,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Rosenberger 
V.  Pacific  Exp.  Co.  241  U.  S.  48,  60  L.  ed.  880,  36  Sup.  Ct. 
Rep.  510;  Greek- American  Sponge  Co.  v.  Richardson  Drug  Co. 
124  Wis.  475,  109  Am.  St.  Rep.  961,  102  K  W.  888. 

The  inquiry  becomes  immediately  pertinent  as  to  whether 
sales  made  by  the  relator  of  gas  produced  in  the  state  of  Pennsyl- 
vania to  citizens  of  Jamestown,  New  York,  constitute  interstate 
commerce.  Upon  this  subject  the  authoritres  leave  no  room  for 
doubt.  Such  sales  constitute  interstate  commerce.  State  ex  rel. 
Corwin  v.  Indiana  &  O.  Oil,  Gas  &  Min.  Co.  120  Ind.  575,  6 
L.R.A.  579,  2  Inters.  Com.  Rep.  758,  22  N.  E.  778;  Haskell 
V.  Cowham,  109  C.  C.  A.  235,  187  Fed.  403;  Landon  v.  Public 
Utilities  Commission  (D.  C.)  P.U.R.1918A,  31,  242  Fed.  682; 
Manufacturers'  Light  &  Heat  Co.  v.  Ott  (D.  C*)  215  Fed.  940. 

The  claim  of  the  respondent  is  thiat,  though  such  sales  con- 
stitute interstate  commerce,  Congress  has  never  legislated  upon 
the  subject  of  the  sale  of  gas  as  of  national  concern,  and  that 
therefore  the  power  resides  in  the  states  so  to  do.  This  con- 
tention has  been  well  made  in  every  instance  where  the  subject 
of  the  legislation  was  a  matter  of  local  concern  and  but  inciden- 
lallv  or  indirectly  affected  interstate  commerce.     Mr.   Justice 
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Htighes  has  pointed  out  in  the  Minnesota  Eate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  403-411,  57  L.  ed.  1543-1546,  48  L.R.A. 
(X.S.)  1151,  33  Sup.  Ct  Eep.  729,  Ann.  Cas.  1916A,  18, 
subjects  upon  which  it  was  competent  for  the  states  to  legislate, 
even  though  interstate  commerce  was  indirectly  affected.  The 
question,  therefore,  to  be  determined  here,  is  whether  the  sales 
of  gas  the  price  of  which  is  sought  to  be  regulated  are  a  matter 
of  national  or  of  local  concern ;  for  it  must  be  admitted  that  if 
the  matter  is  one  of  national  concern,  subject  to  action  by  Con- 
gress establishing  a  uniform  regulation,  then  and  in  such  case, 
without  any  legislation  by  Congress,  the  subject  is  beyond  the 
pale  of  the  state.  This  doctrine,  after  much  contention  in  the 
United  States  Supreme  Court  and  the  expression  of  divergent 
views,  covering  many  years,  was  at  last,  in  the  overturning  of 
the  Peik  Case,  94  U.  S.  177,  178,  24  L.  ed.  98,  99  (see  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  414,  57  L.  ed. 
1548,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18),  finally  and  permanently  established^by  the  United 
States  Supreme  Court.  "And  the  question  now  under  consider- 
ation, whether  these  statutes  [referring  to  the  State  Freight 
Tax  Case,  15  Wall.  232,  21  L.  ed.  146]  were  of  a  class  which 
the  legislatures  of  the  states  could  enact  in  the  absence  of  any 
act  of  Congress  on  the  subject,  was  considered  and  decided  in 
the  negative.  ...  It  cannot  be  too  strongly  insisted  upon 
that  the  right  of  continuous  transportation  from  one  end  of  the 
country  to  the  other  is  essential  in  modern  times  to  that  freedom 
of  commerce  from  the  restraints  which  the  state  might  choose 
to  impose  upon  it  that  the  commerce  clause  was  intended  to 
secure.  ...  It  would  be  a  very  feeble  and  almost  useless 
provision,  but  poorly  adapted  to  secure  the  entire  freedom  of 
commerce  among  the  states,  ...  if ,  at  every  stage  of  the 
transportation  of  goods  and  chattels  through  the  country,  the 
state  within  whose  limits  a  part  of  this  transportation  must  be 
done  could  impose  regulations  concerning  the  price,  compen- 
sation, or  taxation,  or  any  other  restrictive  regulation  interfer- 
ing with  and  seriously  embarrassing  this  commerce."  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S.  570,  30  L.  ed.  248,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

The  Wabash  Case,  which  has  remained  the  law,  treated  of 
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the  right  of  the  state  to  legislate  upon  the  rates  charged  by  rail- 
roads in  interstate  transportation.  Whether  the  legislation  of 
the  state  be  directed  to  the  charges  of  the  interstate  common 
carriers,  or  to  the  taxation  of  the  instruments  of  such  commerce 
by  a  direct  or  indirect  imposition,  or  by  license,  such  acts  from 
any  aspect  are  not  more  offensive  to  the  interstate  commerce 
clause  than  an  act  which  undertakes  to  set  a  price  upon  the  com- 
modity of  the  resident  of  another  state  sold  in  this  state.  If 
a  price  may  be  set  by  state  legislatures  or  commissions  upon 
gas,  it  may  be  set  upon  coal,  oil,  potatoes,  tobacco,  wheat,  or 
upon  any  other  commodity.  To  say  that  sales  of  such  com- 
modities are  local,  because  they  find  production  in  localities,  or 
are  offered  for  sale  in  localities,  is  entirely  to  misapprehend  the 
meaning  of  the  language  of  our  national  court  of  last  resort. 
The  cases  reported  in  the  books  show  that  natural  gas  is  the 
product  of  several  states.  120  Ind.  575,  187  Fed.  403  (D.  C.) 
242  Fed.  682;  and  (D.  C.)  215  Fed.  940,— supra.  It  there- 
fore could  have  been  made — though  it  was  not  by  the  commerce 
act  of  Congress  (Act  Feb.  4,  1887,  chap.  104,  24  Stat,  at  L. 
379  as  amended  Comp.  Stat.  1916,  §§  8563  et  seq.)— the  sub- 
ject of  national  legislation. 

An  act  may  be  said  to  be  national  in  respect  of  commerce  when 
it  involves  the  right  of  exchange  or  trade  among  the  states.  It 
is  not  dwarfed  into  local  significance  simply  because  the  gas 
is  impounded  in  a  ceii;ain  district  in  Pennsylvania  and  sold  in 
a  municipality  in  New  York.  The  place  of  sale  of  the  com- 
modity is  not  what  fixes  the  character  of  the  transaction.  It  is 
fixed  rather  by  the  nature  of  the  transaction  itself. 

"That  portion  of  commerce  with  foreign  countries  and  between 
the  states  which  consists  in  the  transportation  and  exchange  of 
commodities  is  of  national  importance,  and  admits  and  requires 
uniformity  of  regulation."  Welton  v.  Missouri,  91  TJ.  S.  280, 
23  L.  ed.  349;  Wabash,  St.L.  &  P.  R.  Co.  v.  Illinois,  supra. 

"It  needs  no  argument  to  show  that  the  commerce  with  foreign 
nations  and  between  the  states,  which  consists  in  the  transporta- 
tion of  persons  and  property  between  them,  is  a  subject  of 
national  character  and  requires  uniformity  of  regulation." 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  IJ.  S.  196-204,  29 
L.  ed.  158-162,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
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Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Eep.  36,  10  Sup.  Ct  Rep.  681;  Kirraejcr  v.  Kansas,  236  U.  S. 
:;68,  59  L.  ed.  721,  35  Sup.  Ct.  Eep.  419. 

Speaking  directly  to  the  point,  Sanborn,  J.,  for  the  circuit 
court  of  appeals,  eighth  circuit,  says:  "Interstate  commerce  in 
natural  gas,  including  therein  its  transportation  among  the  states 
by  pipe  line,  is  a  subject  national  in  its  character  and  susceptible 
of  regulation  by  uniform  rules."  Haskell  v.  Cowham,  109  C.  C. 
A.  235,  187  Fed.  408. 

This  case  was  followed  in  Landon  v.  Public  Utilities  Co.  (D. 
C.)  P.U.R.1918A,  31,  242  Fed.  685,  where  District  Judge 
Booth  says:  "Xor  is  the  business  carried  on  by  the  receiver, 
though  interstate  commerce  in  character,  of  such  inherent  local 
Tiature  that  it  is  subject  to  the  regulation  and  control  that  is 
sought  to  be  imposed  by  the  state  in  the  instant  case." 

In  weight  of  authority  and  reason  the  foregoing  cases  seem 
vastly  superior  to  the  case  of  Manufacturers'  Light  &  Heat  Co. 
V.  Ott  (D.  C.)  215  Fed.  945.  The  decision  in  that  case  pro- 
ceeded upon  the  theory  that  the  regulation  of  charges  for  the 
sale  of  natural  gas  produced  in  one  state  and  sold  in  another  was 
a  matter  of  local  concern,  unlegislated  upon  by  Congress,  quoting 
only,  in  support  of  the  contention  of  the  writing  judge,  the 
Minnesota  Rate  Case.  The  general  rule  determining  what  char- 
acter of  act  upon  the  part  of  the  state  is  local,  and  what  national, 
is  stated  in  the  Rate  Case  with  comprehensive  accuracy.  But 
in  the  whole  catalogue  of  specifications  there  found  there  is  not 
one  which  constitutes  authority  for  the  state  containing  the 
market  to  fix  the  price  of  the  foreign  commodity,  which  has  not 
yet  been  added  to  the  general  mass  of  the  property  of  that  state. 

It  follows  that  an  alternative  writ  of  prohibition  should  be 

granted,  restraining  further  proceedings  upon  the  part  of  the 

respondent 
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NEW  YORK  PUBLIC  SlHEtVICE:  COMMISSION,  SECOND  DISTRICT. 

BE  MUNICIPAL  GAS  COMPANY. 

[Case  No.  6431.] 

Rates  —  Jurisdiction  of  Commission  —  Statutory  maximum  —  Consti' 
tutionality. 

The  New  York  Commission,  Second  District,  will  not  disregard  the 
obvious  letter  of  an  act  restricting  the  Commission  to  the  making  of  a  . 
rate  "not  exceeding  that  fixed  by  statute**  (Public  Service  Commissions 
Law,  §  72)  where  it  is  not  clear  that  the  statute  is  \mconstitutional 

(Babhite  and  Fennell,  Commissioners,  dissent.) 
[May  14,  1918.] 

Application  for  an  order  authorizing  tbe  increase  of  gas 
rates  of  petitioner  in  the  city  of  Albany;  denied  for  lack  of 
jurisdiction. 

Hill,  Chairman:  The  complainant  is  a  domestic  corporation 
engaged' in  the  business  of  manufacturing  and  furnishing  botb 
gas  and  electricity  for  light,  heat,  or  power  in  the  city  of  Albany^ 
and  makes  this  complaint  pursuant  to  the  provisions  of  §§  71 
and  72  of  the  Public  Service  Commissions  Law,  and  asks  for 
an  order  authorizing  it  to  increase  the  rates  charged  by  it  in 
said  city;  the  prices  now  charged  are  $1  per  1,000  cubic  feet 
for  the  first  10,000  cubic  feet  consumed  in  each  month  by  the 
customer,  ranging  to  lower  prices  for  the  additional  consump- 
tion; and  it  requests  authority  to  increase  this  range  of  prices 
to  a  schedule  nhich  will  fix  $1.30  per  1,000  cubic  feet  for  the 
first  10,000  cubic  feet  in  each  month,  $1.17  per  1,000  for  the 
next  10,000,  $1.04  per  1,000  for  the  next  30,000,  and  91  cents 
per  thousand  for  the  excess.  The  request  is  based  upon  allega- 
tions that  the  rates  now  charged  by  the  petitioner  are  such  that 
during  the  year  ended  December  31,  1917,  the  net  earnings  of 
the  petitioner  in  the  manufacture  and  sale  of  gas  were  less  than 
4  per  cent  upon  the  value  of  its  property  used  in  the  manufac- 
ture and  sale  of  gas,  and  that  for  the  first  three  months  of  the 
current  calendar  year  the  receipts  were  $151,351.18,  while 
operating  expenses  and  taxes  amounted  to  $170,924.05,  leaving 
a  deficit  from  gas  operations  of  $19,572.87,  Assuming  this 
P.U.R.1918D. 
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showing  to  correctly  represent  the  operations  of  the  company, 
it  would  clearly  be  the  duty  of  the  Conunission,  if  it  had  the 
power,  to  grant  a  substantial  increase  in  rates. 

The  city  of  Albany  appeared  on  the  hearing  of  the  petition, 
however,  and  objected  to  the  jurisdiction  of  the  Commission 
on  the  ground,  among  others,  "that  the  Commission  has  no  juris- 
diction of  power  under  §§  71  and  72  of  the  Public  Service  Com- 
missions Law  or  otherwise  to  make  an  order  that  the  maximum 
price  of  gas  in  the  city  of  Albany  shall  exceed  $1  per  1,000 
cubic  feet,  that  the  maximum  price  of  gas  fixed  in  the  city  of 
Albany  by  chapter  227  of  the  Laws  of  1907,  now  in  fidl  force 
and  effect." 

The  statute  referred  to  limits  the  price  to  be  charged  for  gas 
in  the  city  of  Albany  to  $1  per  1,000  cubic  feet,  and  the  prices 
stated  in  the  proposed  new  schedule  of  the  applicant  company 
admittedly  exceed  the  price  thus  limited. 

Sections  71  and  72  of  the  Public  Service  Commissions  Law 
provide  for  the  making  of  complaints  against  rates  charged  for 
gas  or  electricity  by  corporations  which  are  subject  to  the  juris- 
diction of  the  Conmiission,  and  that  such  a  complaint  may  be 
made  by  the  corporation  itself,  and  that,  after  a  hearing  and  in- 
vestigation, the  Commission  "within  lawful  limits  may  by  order 
fix  the  maximum  price  of  gas  or  electricity  not  exceeding  that 
fixed  by  statute  to  be  charged  by  such  corporation  or  person  for 
the  service  to  be  furnished." 

We  hardly  think  it  can  admit  of  donbt  that  the  provision  quot- 
ed prohibits,  and  was  intended  to  prohibit,  the  Commission  from 
authorizing  a  price  in  excess  of  that  fixed  in  the  special  legisla- 
tive act  referred  to, — in  fact  this  conclusion  would  seem  in- 
evitable when  we  consider  that  the  w^ords,  "not  exceeding  that 
fixed  by  statute,"  in  §  72,  were  inserted  by  amendment  only  in 
1910,  three  years  after  the  enactment  of  the  special  statute,  at 
which  time  there  was  also  on  the  statute  books  chapter  125  of  the 
Laws  of  1906,  describing  maximum  rates  in  the  city  of  New 
York,  and  several  other  statutes  of  like  tenor  relating  to  other 
localities.  The  legislature  is  presumed  to  have  known  of  the 
existing  laws,  and  it  would  seem  clear  that  the  amendment  of 
1910  was  adopted  with  express  reference  to  them.    Obviously  it 

was  the  legislative  intent  to  impose  an  arbitrarv'  limit  upon  the 
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power  of  the  Commission  to  increase  prices  beyond  certain  rates 
which  had  already  been  prescribed  by  itself  in  certain  localities. 

This  conclusion  has  also  been  reached  by  the  Commission  m 
the  first  district  in  Ee  Bronx  Gas  &  E.  Co.  decided  April  18^ 
1918,  ante,  300,  and  also  by  former  Justice  Hughes  as  referee  in 
an  elaborate  and  well-considered  opinion  in  the  case  of  Brooklyn 
Borough  Gas  Co.  v.  Public  Service  Commission,  57  N.  Y.  L.  J. 
No.  66,  June  18,  1917,  P.U.R1917E,  345  (abstract).  In  that 
case  the  learned  referee  said :  "It  will  be  noted  that  these  words, 
*not  exceeding  that  fixed  by  statute,'  were  not  in  the  Public  Serv- 
ice Commissions  Law  originally.  They  were  inserted  by  the 
amendments  of  1910.  In  other  words,  at  the  same  time  when  the 
legislature  amended  the  Public  Service  Commissions  Laws  with 
respect  to  railroads  in  the  manner  pointed  out  by  the  court  in 
the  case  above  cited  [referring  to  the  Ulster  &  D.  Case,  171  App. 
Div.  607,  P.U.R1916E,  243,  156  K  Y.  Supp.  1065],  and  also 
amended  that  law  with  respect  to  gas  and  electric  light  compa- 
nies, it  inserted  in  §  72  these  words,  'not  exceeding  that  fixed  by 
statute.'  It  seems  to  me  that  these  words  are  very  clear,  and 
that  they  cannot  be  disregarded." 

A  survey  of  the  Public  Service  Commissions  Law,  and  of  the 
ejffect  in  practice  of  its  provisions,  discloses  clearly  that  the  legis- 
lature, in  the  making  and  subsequent  alteration  of  this  law,  fell 
far  short  of  furnishing  a  complete  and  syuMnetrical  scheme  for 
the  control  of  public  service  corporations,  in  the  important  re- 
spect that,  while  in  terms  it  clothes  the  Commissions  with  all  the 
nominal  power  necessary  to  secure  reasonable  and  safe  service, 
it  leaves  them  subject  to  certain  arbitrary  limitations  with  regard 
to  their  power  over  rates.  It  would  seem  plain  that  a  public 
utility  cannot  l^ally  be  required  to  render  service  for  less  than 
cost.  But  the  court  of  appeals  in  matter  of  Quinby  v.  Public 
Service  Commission,  223  K  Y.  244,  —  N.  E.  — ,  holds  that  with 
respect  to  common  carriers  the  legislature  did  not  intend  to  con- 
fer upon  the  Commissions  the  power  to  increase  street  railroad 
rates  over  the  rates  which  may  have  been  fixed  by  the  local 
authorities ;  and  as  already  pointed  out  the  legislative  intent  to 
limit  their  power  over  gas  and  electric  rates  within  limits  fixed 
by  the  legislature  itself  is  unmistakable. 

It  is  argued,  however,  with  much  force  that  the  imperfection 
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in  the  scheme  of  commission  control  over  rates  and  service  of 
public  utilities  to  which  I  have  called  attention  can  be  overcome 
by  statutory  construction.  It  is  claimed  that  a  scheme  of  statute 
law  which  clothes  the  Commission  with  full  power  over  service, 
without  power  to  grant  rates  sufficient  to  enable  the  utility  to 
perform  such  service,  is  in  the  result  a  taking  of  private  property 
without  just  compensation,  and  that  therefore  the  statutes  which 
supply  the  limitation  upon  the  power  to  make  a  sufficient  rate  are 
unconstitutional. 

While  it  may  be  that  the  legislature  has  thus  unwittingly,  by 
force  of  statutory  construction,  clothed  its  Commission  with 
powers  which  at  least  with  regard  to  gas  and  electric  light  com- 
panies it  clearly  intended  to  resen-e  to  itself,  we  agree  with  the 
Commission  in  the  first  district,  especially  in  view  of  the  recent 
decision  of  the  court  of  appeals  in  the  Quinby  Case,  that  unless 
the  unconstitutionality  of  the  statute  is  clear  it  seems  preferable 
that  as  an  administrative  tribunal  exercising  only  quasi  judicial 
powers  the  Conmiission  shall  in  the  first  instance  give  effect  to 
the  obvious  letter  of  the  statute.  And  although  for  the  reasons 
stated  the  constitutionality  of  the  provision  in  §  72,  which  re- 
stricts the  Commission  to  a  rate  "not  exceeding  that  fixed  by 
statute,"  is  considered  doubtful,  we  are  not  prepared  to  pronounce 
it  unconstitutional  on  the  perfunctory  presentation  of  the  ques- 
tion which  has  been  made. 

A  disposition  of  the  complaint  in  accord  with  the  views  above 
expressed  finds  favor  in  certain  practical  considerations  which 
confront  the  complainant.  According  to  the  allegations  in  the 
complaint,  the  present  exigencies  of  the  company,  which  are 
claimed  to  be  serious,  are  brought  about  by  the  sudden  disturb- 
ances of  business  conditions  caused  by  the  war.  In  such  situ- 
ations time  is  of  the  essence  of  any  relief  which  it  is  found  prop- 
er to  grant,  and  the  method  of  procedure  may  prove  to  be  vital. 
By  having  the  question  of  jurisdiction  passed  on  by  the  courts 
in  the  first  instance,  it  is  believed  that  any  relief  to  which  the 
complainant  may  eventually  show  itself  entitled  will  be  afforded 
at  a  much  earlier  date  than  if  it  and  the  city  of  Albany  were  re- 
quired to  first  present  the  facts  by  means  of  a  prolonged  and  ex- 
pensive examination. 

The  complaint  is  therefore  dismissed  on  the  ground  that  the 
P.U.R.1918D. 
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Commission  is  without  jurisdiction  by  reasou  of  the  provisions 
of  §  72  of  the  Public  Service  Commissions  Law  and  of  chapter 
227  of  the  Laws  of  1907,  and  an  order  will  be  entered  accord- 
ingly. 

Irvine  and  Cheney,  Commissioners,  concur. 

Barhite,  Commissioner,  dissenting:  I  regret  that  I  cannot 
figree  with  the  majority  of  the  Commission,  to  dismiss  the  com- 
plaint in  this  case  upon  the  ground  that  the  Commission  is  pro- 
hibited by  statute  from  increasing  the  rate  for  gas  supplied  by 
the  Municipal  Gas  Company  to  the  city  of  Albany  to  more  than 
t$l  per  1,000  cubic  feet.  It  is  true  that  §  72,  article  3,  of  the 
Public  Service  Commissions  Law,  provides  that,  after  hearing 
and  investigation,  "the  Commission  within  lawful  limits  may, 
by  order,  fix  the  maximum  price  of  gas  or  electricity  not  exceed- 
ing that  fixed  by  statute  to  be  charged  by  such  corporation  or 
person,  for  the  service  to  be  furnished."  The  permission  or 
authority  given  by  the  legislature  to  the  Commission  to  fix  the 
rate  not  exceeding  that  fixed  by  statute  must  necessarily  refer  to 
a  valid  statute, — one  which  is  constitutional  and  can  be  enforced. 
The  same  section  further  provides  that  the  Commission  may  in- 
stitute an  investigation  to  enable  it  to  ascertain  the  facts  requisite 
to  the  exercise  of  any  power  conferred  upon  it.  In  other  words 
section  72  gives  the  Commission  full  power  to  fix  the  maximum 
price  for  gas  up  to  the  limit  fixed  by  any  lawful  statute,  and,  fur- 
ther than  that,  gives  it  power  to  make  an  investigation  to  deter- 
mine the  facts  requisite  to  ascertain  whether  the  statute  (Laws 
1907,  chap.  227)  lawfully  limits  the  amount  which  may  be 
eharged  for  gas  in  that  locality.  That  statute  'limits  the  price 
to  $1  per  1,000  cubic  feet."  If  this  price  is  -confiscatory,  then 
the  Supreme  Court  of  the  United  States  has  held  repeatedly  that 
such  a  statute  is  unconstitutional,  and  cannot  be  enforced,  and 
by  the  term  "confiscatory"  is  meant  a  rate  for  service  which,  after 
paying  the  expenses  of  business,  will  not  give  a  fair  return  upon 
the  amount  of  property  invested.  If  such  a  return  is  not  had, 
the  property  of  the  company  is  taken  without  due  process  of  law. 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Chicago,  M.  &  St.  P.  R.  Co.  y.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  402, 
T02;  Minnesota  Rate  Cases  (Simpson  v.  Shepard),  230  U.  S. 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


RE  MUNICIPAL  GAS  CO.  ,  613 

852,  at  page  433,  57  L.  ed.  1511,  1555,  48  L.RA.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

The  court  of  appeals  has  held  in  a  street  railway  case,  Paige 
V.  Schenectady  R.  Co.  178  K  Y.  102,  at  page  115,  70  N.  E.  213, 
that  the  right  to  construct  and  operate  a  street  railway  is  a  fran- 
chise which  must  have  its  source  in  the  sovereign  power,  and 
that  the  company  itself  cannot  make  a  contract  which  prevents 
it  from  performing  its  functions,  and  that  such  a  contract  is 
void  as  against  public  policy.  A  gas  company  is  as  much  a  crea- 
tiire  of  sovereign  power  as  is  a  street  railway  company ;  they  are 
both  public  corporations  whose  first  duty  is  to  render  proper 
service  to  the  public.  The  legislature  cannot  take  away  from 
them  the  right  to  a  sufficient  income  necessary  to  enable  them  to 
perform  their  duty  to  the  public,  as  was  held  in  the  cases  cited 
from  the  Supreme  Court  and  in  others  to  the  same  effect;  and 
under  the  principle  laid*  do^yn  by  the  court  of  appeals  they  can- 
not even  make  a  contract  which  will  prevent  them  from  receiving 
sufficient  compensation  to  enable  them  to  do  their  duty  to  the 
public.  The  question  whether  $1  per  1,000  cubic  feet  is  a  suffi- 
cient price  to  enable  the  Municipal  Gas  Company  of  the  city  of 
Albany  to  perform  its  full  duty  to  the  public  is  one  of  fact, 
which  must  be  determined  by  an  investigation;  and  if  such  in- 
vestigation shows  that  the  price  of  $1  per  1,000  cubic  feet  is 
sufficient  to  give  the  company  proper  return,  then  the  statute  of 
1907  is  constitutional,  and  the  Public  Service  Commission  cannot 
raise  the  price  above  the  amount  named  in  that  statute.  If ,%  how- 
ever, an  investigation  shows  that  $1  per  1,000  cubic  feet  is  not 
sufficient  to  give  the  company  the  return  to  which  it  is  entitled, 
then  the  statute  of  1907  is  unconstitutional,  and  is  of  no  binding 
effect  upon  the  Commission  or  any  other  body  or  person.  As 
noted  above,  the  Public  Service  Commissions  Law  gives  the  Com- 
mission the  right  to  make  an  investigation  to  enable  it  to  ascer- 
tain the  facts  requisite  to  the  exercise  of  any  power  conferred 
upon  it;  and  in  view  of  such  authority  this  Commission  has  the 
right  to  investigate  the  facts  under  the  complaint  filed  with  it 
and  determine  what  shall  be  done  in  the  matter.    The  Commis- 

r 

sion  certainly  has  jurisdictional  power  over  this  proceeding. 

Fennell,  Conamissioner,  dissenting  :  I  cannot  agree  with  th^ 

majority  of  the  Commission  in  its  view  that  the  Commission  is 
P.U.R.1918D.  33 


Digitized  by 


Google 


514  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

without  jurisdiction  to  fix  a  rate  exceeding  that  fixed  by  stat- 
ute. 

The  power  that  gives  life  to  a  public  service  corporation  may 
place  restrictions  upon  its  actions.  The  state  gives  valuable 
rights  and  powers  to  such  a  corporation,  and,  in  return,  demands 
that  it  furnish  the  public  the  service  for  which  it  was  created. 
The  corporation  must  carry  on  its  activities  and  perform  its 
statutory  functions.  The  very  reason  for  its  being  is  the  public 
necessity  for  the  performance  of  such  functions. 

For  the  public  services  performed  the  corporation  is  entitled 
to  a  fair  rate  of  return.  A  maximum  rate  may  be  fixed  by  stat- 
ute. When,  however,  an  era  of  high  prices  creates  a  condition 
where  the  corporation  must  pay  more  for  the  service  it  gives  the 
public  than  it  gets  in  return  from  the  public  in  rates,  a  condition 
arises  that  takes  from  the  owners  of  the  corporation  their  prop- 
erty, and  gives  that  property,  to  the  extent  of  the  extra  cost  of 
service,  to  the  public  without  return. 

A  statute  that  fixes  a  maximum  rate,  when  taken  in  connec- 
tion with  statutes  that  compel  continuity  of  service,  regardless  ot 
cost,  creates  a  method,  when  costs  exceed  returns,  whereby  the 
property  of  bondholders  and  stockholders  is  transferred  auto- 
matically to  the  customers  of  the  corporation.  The  result  of 
compelling  service  and  refusing  a  fair  return  is  a  taking  of 
private  property  without  just  compensation,  and  is  unconstitu- 
tional. 

The  statute  fixing  a  maximum  rate  is  therefore  unconstitu- 
tional when  the  fixed  maximum  does  not  equal  the  cost  of  service 
plus  a  fair  return. 

This  question  of  sufficiency  of  rates  to  meet  expenses  is  a  ques- 
tion of  fact,  and  can  only  be  decided  after  a  careful  investigation 
and  examination  of  the  books,  reports,  records,  etc.,  of  such  a 
corporation,  and  the  taking  of  such  testimony  as  is  necessary  to 
develop  the  true  facts.  The  Public  Service  Commission  has  been 
given  authority  in  §  72  of  article  4  of  the  Public  Service  Com- 
missions Law  to  hold  an  investigation  "to  enable  it  to  ascertain 
the  facts  requisite  to  the  exercise  of  any  power  conferred  upon 
it.'^ 

Only  an  investigation  by  a  body  duly  authorized  by  law  can 

develop  whether  or  not  a  maximum  rate  is  confiscatory.    As  this 

Commission  is  the  body  authorized  to  conduct  investigations  as 
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to  costs  of  public  service,  it  would  seem  that  the  hearing  and  in- 
vestigation should  proceed  and  we  should  determine,  from  the 
facts  brought  before  us,  what  the  actual  costs  of  the  public  serv- 
ice were  and  are.  If  the  costs  are  shown  to  exceed  the  statutory 
maximum  rate,  then  the  statutory  maximmn,  for  the  reasons 
above  set  forth,  should  be  disregarded  and  a  proper  rate  fixed, — 
which  rate  to  continue  until  cost  conditions  warrant  a  reduction* 


OKIiAHOKA  SUPKEHE  COURT. 

OKLAHOMA  NATURAL  GAS  COMPANY 

V. 

CORPORATION  COMMISSION  OF  OKLAHOMA  et  al. 

[No.  8668.] 

Intercorporate   relatitma  ^  Jurisdiction    of    Commission  ^  Contriicts 
"between  utility  com^panies. 

The  buBinesa  of  fumishing  gas  to  consumers  by  public  utility  com- 
panics,  affecting  as  it  does  the  welfare  of  the  public,  is  within  the  police 
power  of  the  state.  Such  power  can  be  rightfully  exercised  by  the  Cor- 
poration Commission  in  virtue  of  Const,  art.  9,  §§  18  and  19,  and  act 
approved  March  25,  1913  (Sess.  Laws  1913,  p.  150),  in  the  supervision 
and  control  of  said  companies  and  their  contract  theretofore  entered  into 
between  them,  fixing  the  division  of  the  proceeds  arising  from  the  sale 
of  gas,  and  to  that  end  may  write  therein  what  per  centum  of  the  gross 
receipts  collected  therefrom  by  the  distributing  company,  said  company, 
as  agent  of  the  gas  company,  is  entitled,  under  all  the  facts  and  cir- 
cumstances of  the  case,  to  receive  as  fair  compensation  for  services 
rendered  under  the  contract. 

(Kane,  Owen,  Milet,  and  Tisingeb,  JJ.,  dissent.) 

[April  23,  1918.] 

Headnote  by  the  CotJBT. 

Obiginal  action  for  writ  of  prohibition ;  writ  denied. 
.Appearances:    Ames,  Chambers,  Lowe,  &  Richardson  for  com- 
plainant; S.  P.  Freeling,  Attorney  General,  and  John  B.  Har- 
rison, Assistant  Attorney  General  (Dale  &  Bierer,  of  Guthrie,  o£ 
counsel),  for  respondents. 

Turner,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  original  application  in  this  court  for  a  writ  of  pro^- 
P.U.R.1918D. 
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hibition.  The  petition  substantially  states :  That  plaintiff,  Okla- 
homa Natural  Gas  Company,  is  a  domestic  corporation  engaged 
in  the  production,  conveyance,  and  distribution  of  natural  gas 
within  the  state;  that  defendant  Guthrie  Gas,  Light,  Fuel,  & 
Improvement  Company  is  also  a  domestic  corporation  engaged  in 
distributing  and  selling  gas  in  Guthrie,  Oklahoma;  that  on  or 
about  July  25,  1916,  the  defendant  Guthrie  company  filed  a 
complaint  before  the  Corporation  Commission  against  plaintiff, 
as  respondent,  which,  after  alleging  its  corporate  existence  and 
that  of  respondent  to  be  as  stated,  alleged :  That  the  purpose  for 
which  it  was  first  organized  under  the  laws  of  the  territory  of 
Oklahoma  was  the  manufacture  and  distribution  of  gas  for  light- 
ing and  fuel  purposes,  and  that  both  companies  are  public  service 
corporations  and  subject  to  the  jurisdiction  of  said  Commission; 
that  when  so  organized  it  began  the  construction  of  a  plant  in 
Guthrie  for  the  manufacture  and  distribution  of  artificial  gas  to 
the  users  thereof  in  said  city ;  that  in  order  to  do  so,  he  issued 
and  sold  $150,000  worth  of  5  per  cent  bonds  for  75  per  cent  of 
the  face  value  thereof,  receiving  therefor  $112,000,  which  was 
expended  for  that  purpose ;  that  by  reason  of  the  high  price  of 
gas  to  consimiers,  its  receipts  were  no  more  than  sufficient  to 
maintain  the  plant  and  pay  the  interest  upon  said  bonds;  that 
not  long  thereafter  natural  gas  was  discovered  about  Tulsa  in 
sufficient  quantities  to  justify  the  piping  thereof  to  Guthrie, 
whereupon  respondent  was  organized  for  that  purpose  and  for 
the  distribution  thereof  to  residents  of  said  city  and  vicinity; 
that  about  that  time  complainant  and  respondent  entered  into  a 
contract  in  which  the  latter  agreed  to  lay  a  pipe  line  to  said  city 
on  or  before  January  1,  1908,  conveying  natural  gas  from  its 
leased  gas  lands  to  a  point  at  the  corporate  limits  of  said  city, 
and  through  it  supply  complainant  with  gas  in  volume  sufficient 
to  meet  the  requirement  of  consumers •  as  stated;  complainant 
agreeing  to  accept  the  exclusive  agency  thereof,  and  market  and 
sell  the  same  as  agent  for  respondent  until  July  1,  1928,  and  pay 
therefor  to  respondent  for  gas  used  for  domestic  purposes  66J 
per  cent  gross  collections,  and  for  gas  used  for  manufacturing 
purposes  75  per  cent  of  the  gross  collections ;  and  that  said  con- 
tract, after  fixing  the  price  of  gas  to  the  consumers  and  provid- 
ing the  manner  in  which  complainant  should  collect  the  bills,  and 
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for  inspection  of  its  books  by  respondent,  stipulated  as  fol- 
lows: 

"Twelfth.  It  is  expressly  understood  and  agreed  that  the  title 
to  the  said  gas  shall  be  and  remain  in  the  gas  company  until  sold 
and  delivered  to  the  consumer;  but  as  between  the  parties  hereto 
the  point  of  delivery  by  the  gas  company  to  the  Quthrie  company 
shall  be  the  said  reducing  and  regulating  station  at  the  limits  of 
the  said  city,  at  which  point  of  delivery  the  Guthrie  company 
accepts  the  same  and  agrees  to  transport^  distribute,  and  sell  the 
same  to  the  consumer,  and  all  expenses,  risk,  and  danger  from 
said  transportation  and  distribution  after  the  gas  leaves  the  said 
I  educing  and  r^ulating  station  shall  be  assumed  and  borne  ex- 
clusively and  wholly  by  the  Guthrie  company,  which  also  agrees 
to  save,  indemnify,  and  keep  harmless  th6  gas  company  from  all 
claims,  charges,  costs,  or  damages  incurred  or  claimed  by  third 
parties  from  explosions,  accidents,  casualties  of  any  and  every 
kind  and  nature  occurring  or  arising  from  the  said  gas  while  in 
transit  from  the  said  reducing  and  regulating  station  to  the  con- 
sumer/' 

The  petition  then  goes  on  to  state  that  said  complainant,  after 
making  a  showing  to  that  effect,  charges  that,  although  the  earn- 
ings of  respondent  under  said  contract  are  abundant,  the  earn- 
ings of  the  Guthrie  company  thereunder  are  inadequate  to  yield 
a  fair  return  upon  its  investment,  and,  although  it  is  apparent 
respondent  will  be  able  to  furnish  the  gas  during  the  life  of  the 
contract,  complainant  will  not,  owing  to  such  inadequacy  of  com- 
pensation, be  able  to  continue  as  a  going  concern  and  serve  the 
public  pursuant  to  said  contract,  or  at  all,  as  required  by  its  fran- 
chise, unless  relief  is  granted  by  the  Commission  in  the  way  of 
further  compensation  for  its  services  aforesaid ;  as  to  the  reason- 
ableness of  which  it  prays  the  Commission  will  inquire  and  fix,  at 
an  equal  division  between  complainant  and  respondent,  the  gross 
receipts  arising  from  the  sale  of  gas  under  the  contract.  The 
petition  further  states  that  said  complaint  was  duly  docketed 
and  set  for  hearing  by  the  Commission,  whereupon  plaintiff,  as 
respondent,  demurred  thereto  for  want  of  jurisdiction  in  the 
Commission,  which  was  overruled ;  and,  when  said  complaint  was 
again  set  for  hearing,  plaintiff  conamenced  this  proceeding,  and, 
after  alleging  that  Commission  is  without  jurisdiction  in  the 
P.U.R.1918D. 
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premises,  prays  for  the  court's  writ  to  prohibit  the  Commission 
from  taking  further  action  on  the  complaint. 

Favoring  the  writ,  plaintiff  contends : 

*'(1)  That  the  complaint  does  not  state  a  cause  of  action  with- 
in the  cognizance  of  the  Commission  and  ask  no  relief  that  could 
be  granted  by  the  Commission. 

"(2)  That  the  petition  does  not  ask  for  adjustment  of  rates 
to  be  charged  to  the  public  for  gas  in  the  city  of  Guthrie,  but 
seeks  alteration  and  impairment  of  a  private  contract,  the  change 
or  impairment  of  which  is  not  within  the  jurisdiction  of  the  Com- 
mission, and  is  in  violation  of  §  15,  article  2,  Constitution  of 
Oklahoma,  and  §  10,  article  2,  of  the  Constitution  of  the  United 
States,  and  prays  that  the  complaint  be  dismissed.'^ 

The  objection  that  the  complaint  fails  to  state  facts  suflScient 
to  present  a  question  concerning  which  the  Conmiission  can  grant 
relief  sends  us  to  the  grant  or  power.  But,  before  we  reach 
that,  let  us  determine  the  precise  question  presented  for  deter- 
mination by  the  complaint  to  the  Commission. 

Briefly,  the  complaint  states  that  complainant,  the  Guthrie 
company,  is  a  company  distributing  natural  gas  to  the  in- 
habitants of  Gtithrie,  and,  for  that  purpose,  is  the  owner  of  a 
distributing  plant  and  system  in  said  city;  that  respondent  is 
the  owner  of  natural  gas  and  has  a  pipe  line  connecting  with  com- 
plainant's said  system  at  a  point  at  the  corporate  limits  of  said 
city  through  which  it  supplies  gas  to  said  inhabitants ;  that  com- 
plainant has  the  exclusive  right  to  handle  the  gas  through  its 
system  and  sell  the  same  as  the  agent  of  respondent  for  a  certain 
per  cent  of  the  gross  receipts  arising  from  the  sale  thereof,  and 
that  the  gas  remains  the  property  of  respondent  until  it  passes 
through  the  meters  of  the  complainant  and  is  consumed  by  the 
patrons.  By  complaining  that  the  per  cent  received  by  it,  under 
the  terms  of  the  contract,  is  unreasonable  and  unjust,  and  in- 
sufficient to  yield  a  reasonable  return  upon  its  investment,  and 
that,  owing  to  such  inadequacy  of  compensation  for  the  labor  per- 
formed under  the  contract,  it  "will  be  unable  to  continue  as  a 
going  concern  and  serve  the  public  pursuant  to  the  obligation  of 
said  contract  or  at  all,  as  required  by  its  franchise,  unless  relief 
is  granted  by  the  Commission  in  the  shape  of  additional  com- 
pensation ;  the  complaint  is,  in  effect,  an  application  to  the  Com- 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


OKLAHOMA  NATURAL  GAS  CO.  v.  CORPORATION  COMMISSION.    619 

mission  by  an  agent  of  a  public  utility  for  higher  compensation 
than  that  already  fixed  in  its  contract  of  service ;  and  it  now  re- 
mains for  ns  to  inquire  whether  the  Commission  has  jurisdiction 
to  hear  and  determine  that  question  as  between  these  contending 
parties,  each  of  which  is  a  public  utility. 

Const,  art.  9,  §  18,  provides:  "The  Commission  shall  have 
the  power  and  authority  and  be  charged  with  the  duty  of  super- 
vising, regulating  and  controlling  all  transportation  and  trans- 
mission companies  doing  business  in  this  state,  in  all  matters 
relating  to  the  performance  of  their  public  duties  and  their 
charges  therefor.     .     .     .'* 

And  further  on  in  the  same  section,  after  providing  procedure, 
it  says :  "Upon  the  request  of  the  parties  interested,  it  shall  be 
the  duty  of  the  Conamission,  as  far  as  possible,  to  effect,  by  medi- 
ation, the  adjustment  of  claims,  and  the  settlement  of  contro- 
versies, between  transportation  or  transmission  companies  and 
their  patrons  or  employees;"  thereby  making  a  clear  grant  of 
power  to  the  Commission  to  settle  controversies  concerning  com- 
pensation between  transportation  and  transmission  companies 
and  their  employees.  But,  as  neither  of  those  contending  com- 
panies is  a  transportation  or  a  transmission  company  (Shawnee 
Gas  &  E.  Co.  V.  State,  31  Okla.  505, 122  Pac.  222),  but  both  pub- 
lic utilities,  let  us  look  for  a  grant  of  power  extending  the  same 
jurisdiction  to  the  Commission  over  similar  controversies  con- 
cerning compensation  between  public  utilities  and  their  agents  or 
employees.  After  the  Constitution  (§  18)  had  granted  large 
powers  to  the  Commission  over  transportation  and  transmission 
companies,  the  next  section,  among  other  things,  provides:  "The 
Commission  may  be  vested  with  such  additional  powers,  and 
charged  with  such  other  duties  (not  inconsistent  with  this  Con- 
stitution), as  may  be  prescribed  by  law,  in  connection  with  the 
visitation,  regulation,  or  control  of  corporations.     .     .     ^ 

Accordingly,  recognizing  the  fact  that  said  §  18  failed  to  con- 
fer upon  the  Corporation  Commission  jurisdiction  to  prescribe 
rates  and  charges  for  a  public  service  corporation  furnishing  gas 
to  consumers  (Shawnee  Gas  &  E.  Co.  v.  Corporation  Commis- 
sion, 35  Okla.  454,  130  Pac.  127),  the  legislature  by  act  ap- 
proved March  25,  1913,  entitled:  "An  Act  to  Extend  the  Juris- 
diction of  the  Corporation  Commission  over  the  Kates,  Charges, 
P.U.R.1918D. 


Digitized  by 


Google 


520  OKLAHOMA  SUPREME  COURT. 

Services  and  Practice  of  Water,  Heat,  Light  and  Power  Com- 
panies, and  to  Give  Said  Commission  General  Supervision  over 
Such  Utilities,  and  Declaring  an  Emergency"  [Sess.  Laws  1913, 
p.  150],  in  §  1  brought  both  of  these  contending  companies  within 
its  definition  of  a  public  utility,  and  in  §  2  provides:  "The 
Commission  shall  have  general  supervision  over  all  public  utili- 
ties, with  power  to  fix  and  establish  rates  and  to  prescribe  rules, 
requirements  and  regulations,  affecting  their  services,  operation, 
and  the  management  and  conduct  of  their  business ;  shall  inquire 
into  the  management  of  the  business  thereof,  and  the  method  in 
which  same  is  conducted.  It  shall  have  full  visitorial  and  in- 
quisitorial power  to  examine  such  public  utilities,  and  keep  in- 
formed as  to  their  general  conditions,  their  capitalization,  rates, 
plants,  equipments,  apparatus,  and  other  property  owned,  leased, 
controlled  or  operated,  the  value  of  same,  the  management,  con- 
duct, operation,  practices  and  services ;  not  only  with  respect  to 
the  adequacy,  security  and  acccanmodation  afforded  by  their  sarv- 
ice,  but  also  with  respect  to  their  compliance  with  the  provisions 
of  this  act,  and  with  the  Constitution  and  laws  of  this  state,  and 
with  the  orders  of  the  Commission." 

And  in  §  3 :  "In  addition  to  the  powers  enumerated,  specified, 
mentioned  or  indicated  in  this  act,  the  Commission  shall  have  all 
additional  implied  and  incidental  powers  which  may  be  proper 
and  necessary  to  carry  out,  perform  and  execute  all  powers  herein 
enumerated,  specified,  mentioned,  or  indicated,  and  to  punish  as 
for  contempt  such  corporation,  association,  company  or  individ- 
ual, their  trustees,  lessees,  receivers,  successors  and  assigns,  for 
the  disobedience  of  its  orders  in  the  manner  provided  for  punish- 
ment of  transportation  and  transmission  companies,  by  the  Con- 
stitution and  laws  of  this  state." 

Since  the  question  of  compensation  to  a  distributing  agent  for 
service  is  one  affecting  the  service  of  a  public  utility,  it  is  clear 
that,  when  said  section  says :  "The  Commission  shall  have  gen- 
eral supervision  over  all  public  utilities,  with  power  to  .  .  . 
prescribe  rules  .  .  .  affecting  their  services,  operation,  and 
the  management  ancj  conduct  of  their  business ;  shall  inquire  into 
the  management  of  the  business  thereof,  and  the  method  in  which 
same  is  conducted,"  it  means  the  Comndssion  is  vested  with  juris- 
diction  to  see  to  it,  on  complaint  filed  before  it,  that  the  public 
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utility  complained  of  employ  such  methods  in  the  conduct  of  its 
business  as  will  afford  its  agents  compensation  reasonably  com- 
mensurate to  the  value  of  the  service  required,  and  such  as  the 
Commission,  under  all  the  facts  and  circumstances  of  the  case, 
shall  deem  reasonable  and  just  to  the  end  that  the  agent  may  not 
abandon  the  service  to  the  consequent  suffering  and  injury  of  the 
public.  And  the  obligation  of  this  contract  cannot  stand  in  the 
way  of  the  Commission  in  exercising  the  jurisdiction  invoked. 
This  for  the  reason  that  such  jurisdiction  is  the  exercise  of  the 
police  power  conferred  by  the  grant  contained  in  the  act  afore- 
said. Such  contract,  being  entered  into  between  public  utilities 
involving  a  subject-matter  affecting  the  welfare  of  the  public,  is 
presumed  to  have  been  made  with  the  knowledge  that  the  parties 
thereto  cannot  thereby  withdraw  such  subject  from  the  police 
power  of  an  instrumentality  of  the  state  exercising  delegated 
authority ;  that  is,  the  Corporation  Conmiission. 

In  Chicago,  B.  &  Q.  R  Co.  v.  Nebraska,  170  U.  S.  58,  42  L. 
ed.  948,  18  Sup.  Ct  Rep.  513,  it  is  said:  "Usually,  where  a 
contract  not  contrary  to  public  policy  has  been  entered  into  be- 
tween parties  competent  to  contract,  it  is  not  within  the  power 
of  either  party  to  withdraw  from  its  terms  without  the  consent  of 
the  other ;  and  the  obligation  of  sudi  a  contract  is  constitutionally 
protected  from  hostile  legislation.  Where,  however,  the  respective 
parties  are  not  private  persons,  dealing  with  matters  and  things 
in  which  the  public  has  no  concern,  but  are  persons  or  corpora- 
tions whose  rights  and  powers  were  created  for  public  purposes, 
by  legislative  acts,  and  where  the  subject-matter  of  the  contract 
is  one  which  affects  the  safety  and  welfare  of  the  public,  other 
principles  apply.  Contracts  of  the  latter  description  are  held  to 
be  within  the  supervising  power  and  control  of  the  legislature 
when  exercised  to  protect  the  public  safety,  health,  and  morals ; 
and  that  clause  of  the  Federal  Constitution  which  protects  con- 
tracts from  legislative  action  cannot  in  every  case  be  successful- 
ly invoked.  The  presumption  is  that,  when  such  contracts  are 
entered  into,  it  is  with  the  knowledge  that  parties  cannot,  bv 
making  agreements  on  subjects  involving  the  rights  of  the  public, 
withdraw  such  subjects  from  the  police  power  of  the  legislature.'*^ 

In  Grand  Trunk  Western  R.  Co.  v.  Eailroad  Commission,  221 

IT.  8.  400,  55  L.  ed.  786,  81  Sup.  Ot.  Rep.  537,  speaking  to  an 
P.U.R.1918D. 


Digitized  by 


Google 


522  OKLAHOMA  SUPREME  COURT. 

order  of  import  similar  to  that  prayed  in  the  complaint,  the 
court  said  "that  the  order  is  a  l^islative  act  by  an  instru- 
mentality of  the  state  exerciaing  del^ated  authority  (Pren- 
tis  V.  Atlantic  Coast  Line  Co.  211  U.  S.  210,  226,  53  L.  ed.  150, 
158,  29  Sup.  Ct  Kep.  67),  is  of  the  same  force  as  if  made  by 
the  legislature,  and  so  is  a  law  of  the  state  within  the  meaning 
of  the  contract  clause  of  the  Constitution  (New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Bef.  Co.  125  U.  S.  18,  31,  31  L. 
ed.  607,  612,  8  Sup.  Ctw  Eep.  741 ;  St  Paul  Gaslight  Co.  v.  St 
Paul,  181  U.  S.  142,  148,  45  L.  ed.  788,  791,  21  Sup.  Ct  Eep. 
575;  Northern  P.  K.  Ca  v.  Minnesota,  208  U.  S.  583,  590,  52 
L.  ed.  630,  633,  28  Sup.  Ct  Eep.  341).^' 

Eaymond  Lumber  Co.  v.  Eaymond  Light  &  Water  Co.  92 
Wash.  330,  L.E.A.1917C,  574,  P.U.E.1916F,  437,  159  Pac. 
133,  to  be  sure,  unlike  here,  was  a  case  involving  the  fixing  of 
rates  but,  as  here,  was  one  involving  the  exercise  of  the  police 
power.  Answering  the  same  contention  made  here  for  the  writ, 
the  court  said :  "It  is  contended  that  even  though  the  state  under 
its  police  power  may  fix  the  rates  to  be  charged  by  public  service 
corporations,  notwithstanding  this  fact  a  contract,  valid  when 
entered  into,  is  not  subject  to  be  abrogated  under  the  provisions  of 
a  law  subsequently  enacted.  This  contention  cannot  be  sustained. 
The  rule  is  that  contracts  upon  subjects  which  are  within  the 
police  power,  even  thou^  valid  when  made,  must  be  taken  to 
have  been  entered  into  in  view  of  the  continuing  power  of  the 
state  to  control  the  rates  to  be  charged  by  public  service  corpora- 
tions."   Citing  authorities. 

There  is  no  merit  in  the  contrition  that  while  the  Commission 
may  be  heard  to  interfere,  by  proper  order,  and  fix  the  rates  and 
charges  for  gas  furnished  by  the  gas  company  to  the  consumer, 
it  cannot  apportion  the  gross  receipts  derived  from  the  sale  there- 
of as  between  the  gas  company  and  the  distributing  company. 
Answering  this  contention,  in  Minneapolis  &  St.  L.  E.  Co.  v. 
Minnesota,  186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct  Eep.  900, 
the  court  said:  "The  argument  for  the  railroad  companies  in 
this  case  assumes  that,  while  the  state  may  interfere  as  between 
the  railways  and  their  customers^  the  shippers  of  freight,  it  can- 
not do  so  as  between  the  railways  themselves,  by  fixing  joint  tar- 
iffs and  apportioning  such  tariffs  among  the  several  railways  in- 
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terested  in  the  transportation.  •  •  .  Granting  that  a  state 
has  no  right  to  interfere  with  the  internal  economy  of  a  railroa J 
farther  than  to  secure  the  safety  and  comfort  of  passengers,  as, 
for  example,  to  fix  the  wages  of  employees  or  control  its  contracts 
for  construction,  or  the  purchase  of  supplies,  it  has  a  clear  right 
to  pass  upon  the  reasonableness  of  contracts  in  which  the  public 
is  interested,  whether  such  contracts  be  made  directly  with  the 
patrons  of  the  road,  or  for  a  joint  action  in  the  transportation  of 
persons  or  property  in  which  the  public  is  indirectly  concerned.'^ 

Qrand  Trunk  Western  R.  Co.  v.  Railroad  COTumission,  supra, 
was  a  suit  to  annul  or  modify  an  order  of  the  Railroad  Commis- 
sion of  Indiana  directing  the  installation  and  use  of  an  interlock- 
ing plant  at  the  crossing  of  two  railroads  in  that  state  and  appor^ 
tioning  between  them  the  expense  of  executing  the  order.  The 
order  was  assailed  upon  the  theory  that  a  contract  existed  between 
the  owners  of  the  road,  entered  into  prior  to  the  statute  upon 
which  the  order  was  based,  which  imposed  upon  one  of  the  roads 
all  the  expense  of  maintaining  and  guarding  the  crossing  essen- 
tial to  make  its  use  safe  and  convenient ;  and  that  the  order,  by 
imposing  a  part  of  the  expense  of  its  execution  upon  the  other 
road,  impaired  the  obligation  of  the  contract  and  was  therefore 
void.  The  court,  however,  said  that  such  it  was  not,  for  the 
reason  that  the  contract  created  no  obligation  respecting  expense 
which  the  order  entailed.  "But,"  said  the  court,  *Ho  avoid  any 
misapprehension  that  otherwise  might  lirise,  we  deem  it  well  to 
observe  that  we  do  not,  by  what  is  here  said,  suggest  or  imply 
ihat  the  contract,  if  its  terms  were  broad  enough  to  include  the 
expense  in  question,  would  be  an  obstacle  to  the  apportionment 
of  that  expense  under  the  state  statute.  See  Chicago,  B.  &  Q.  R. 
Co.  V.  Nebraska,  170  U.  S.  57,  71-74,  42  L.  ed.  948,  953,  954, 
18  Sup.  Ct  Rep.  513 ;  New  York  &  N.  E.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  567,  38  L.  ed.  269,  272, 14  Sup.  Ct.  Rep.  437." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  supra,  the  state,  on 
relation  of  the  city,  brought  suit  in  the  district  court,  praying  a 
writ  of  mandamus  requiring  the  railroad  to  repair,  in  accord- 
ance with  the  direction  of  a  city  ordinance  enacted  pursuant  to 
certain  statutes  of  the  state,  the  south  one  third  of  the  viaduct 
at  Eleventh  street,  in  said  city ;  a  structure  forming  a  part  of  the 

street  and  spanning  a  number  of  railroad  tracks,  one  of  which 
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was  owned  by  the  defendant  company.  The  railroad  set  up  a 
contract  with  the  city,  which,  it  claimed,  obligated  the  city  to 
repair  the  viaduct.  There  was  judgment  in  favor  of  plaintiff, 
which  was  affirmed  by  the  supreme  court  of  the  state  and  also  by 
the  Supreme  Court  of  the  United  States.  Bearing  upon  the  point 
involved  here,  the  contention  was:  "That  while  it  is  not  ques- 
tioned that  the  maintenance  of  the  viaduct  is  essential  to  the 
safety  of  the  community,  yet  if  existing  contract  obligations  de- 
volve this  burden  upon  the  city,  the  l^slature  of  the  state  can- 
not, under  the  plea  of  public  necessity,  pass  a  law  imposing  it 
upon  the  plaintiff  in  error,  without  bringing  the  act  within  the 
prohibitions  of  the  Federal  Constitution.'' 

Concerning  which,  the  court  said : 

"Before  considering  this  proposition,  it  is  proper  to  observe 
that  it  proceeds  upon  the  assumption  that,  by  the  agreement  be- 
tween the  parties  in  the  present  case,  the  duty  of  repairing  and 
maintaining  the  viaduct  was  put  upon  the  city.  But  an  examina- 
tion of  the  terms  of  the  contract  fails  to  show  that  this  assump- 
tion is  well  founded.  Certainly  there  is  therein  no  express  provi- 
sion or  stipulation  that,  after  the  viaduct  had  been  constructed, 
its  future  repair  and  maintenance  should  be  at  the  cost  of  the 
city.  It  is,  however,  contended  that,  as  the  viaduct  when  con- 
structed became  a  part  of  Eleventh  street,  and  as  the  law  implies 
a  duty  on  the  city  to  keep  its  streets  in  a  safe  condition,  such  a 
duty  entered  into  this  colitract  as  a  part  thereof,  and  therefore 
the  city  by  the  execution  of  the  contract  became  bound  to  keep 
the  viaduct  in  repair.  On  the  other  side,  however,  it  was  equally 
made  the  duty  of  the  railroad  company  by  the  statute  of  Nebraska 
under  which  this  agreement  was  made,  'to  maintain  and  keep  in 
good  repair  all  bridges  with  their  abutments,  which  such  corpo- 
ration shall  construct  for  the  purpose  of  enabling  their  road  to 
pass  over  or  under  any  turnpike,  road,  canal,  watercourse,  or 
other  way.' 

"While,  therefore,  it  is  the  equal  duty  of  the  city  and  of  the 
railroad  company  to  guard  the  safety  of  the  public  by  the  erec- 
tion and  maintenance  of  a  proper  crossing  or  viaduct,  it  does  not 
follow  that,  in  the  absence  of  an  express  agreement  to  that  effect, 
such  a  duty  is,  by  implication  of  law,  devolved  upon  one  party 
to  the  relief  of  the  other.    Indeed,  the  contract  in  question  shows 

that,  in  consideration  of  their  mutual  duty  to  the  public,  the 
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parties  participated  in  the  expense  of  the  construction  of  the 
viaduct,  and  it  would  seem  to  be  a  reasonable  implication  that 
there  should  be  a  common  obligation  to  keep  it  in  repair. 

"However  this  may  be,  we  think  that,  in  view  of  the  para- 
mount duty  of  the  legislature  to  secure  the  safety  of  the  com- 
munity at  an  important  crossing  within  a  populous  city,  it  was 
and  is  within  its  power  to  supervise,  control,  and  change  such 
agreements  as  may  be,  from  time  to  time,  entered  into  between 
the  city  and  the  railroad  company,  in  respect  to  such  crossing, 
saving  any  rights  previously  vested.  Any  other  view  involves  the 
proposition  that  it  is  competent  for  the  city  and  the  railroad  com-  * 
pany,  by  entering  into  an  agreement  between  themselves,  to 
withdraw  the  subject  from  the  reach  of  the  police  power,  and  to 
substitute  their  views  on  the  public  necessities  for  those  of  the 
legislature. 

"This  subject  has  been  so  often  considered  by  this  court  that  it 
seems  needless  to  here  enlarge  upon  it.  It  is  sufficient  to  cite  a 
few  of  the  cases:  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989 ;  Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  ed.  1036;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252 ;  Mugler  v.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  ^t.  Rep.  273." 

We  are  therefore  of  the  opinion  that  the  business  of  furnish- 
ing gas  to  consumers  by  the  public  utility  companies  in  the  in- 
stant case,  affecting,  as  it  does,  the  welfare  of  the  public,  is  within 
the  police  power  of  the  state ;  that  such  power  can  be  rightfully 
exercised  by  the  Commission  in  virtue  of  the  act  aforesaid  in 
the  supervision  and  control  of  either  one  or  both  these  companies 
and  the  contract  theretofore  entered  into  between  them  fixing 
the  division  of  the  proceeds  arising  from  the  sale  of  gas,  and^  to 
that  end,  write  therein  what  per  centum  of  the  gross  price  col- 
lected therefrom  the  distributing  company,  as  agent  for  the  gas 
company,  is  entitled,  under  all  the  facts  and  circumstances  of 
the  case,  to  receive  as  fair  compensation  for  services  rendered! 
under  the  contract,  and  that  prohibition  will  not  lie. 

The  writ  is  therefore  denied. 

All  the  Justices  concur,  except  Kane,  Owen,  Miley,  and  Tisr- 

inper,  JJ.,  who  dissent 
P.U.R.1918D. 
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MANGUM  BLECTKIC  COMPANY 

V. 

CITY  OP  MANGUM. 

[No.  8904.] 

Appeal  and  review  —  Commiaaian  order  —  Presumption  €is  to  reason- 
ablcness, 

1.  On  an  appeal  from  an  order  of  the  Corporation  Commission  fixing 
the  rates  to  be  charged  for  electric  light  and  other  electric  service,  the 
presumption  obtains  by  reason  of  §  22,  art.  9,  of  the  Constitution,  that 
the  order  is  reasonable,  just,  and  correct;  and  where  there  is  evidenoe 
in  the  record  reasonably  tending  to  support  the  findings  of  fact  as  to 
the  value  of  the  property  used  by  the  electric  company,  as  a  basis  for 
determining  what  is  a  reasonable  return  on  the  investment,  the  order 
will  not  be  disturbed  on  review  in  this  court. 

Appeal  and  review  —  Commission  order  —  Sufficiency  of  evidence  to 
sustain, 

2.  Evidence  in  the  record  examined,  in  connection  with  the  objec- 
tions urged  as  to  the  values  fixed  by  the  Conunission,  and  held,  to  rea- 
sonably sujiport  the  findings  of  fact  as  to  values;  and  in  view  of  the 
presumption  that  such  order  is  reasonable,  just,  and  correct,  the  order 
must  be  affirmed. 

[April  30,  1918.] 

Headnotes  by  the  Coubt. 

Appeal  from  an  order  of  the  Oklahoma  Corporation  Com- 
mission fixing  the  rates  to  be  charged  by  the  appellant  for  electric 
lights  and  other  electric  service  in  the  city  of  Mangum ;  afltoned. 

Appearances:  John  M.  Young  and  Ames,  Chambers,  Lowe, 
&  Richardson  for  plaintiff  in  error;  H.  H.  Edwards  for  defend- 
ant in  error. 

Owen,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  an  order  of  the  Corporation  Commis- 
sion fixing  the  rates  to  be  charged  by  the  appellant  for  electric 
lights  and  other  electric  service  in  the  city  of  Mangum.  For  the 
purpose  of  ascertaining  what  rates  would  be  proper  to  insure  a 
reasonable  return  on  the  investment,  the  Commission  heard  evi- 
dence as  to  the  value  of  the  property  used  by  the  company.  The 
plant  and  equipment  were  appraised  by  H.  E.  Musson,  an  em- 
ployee of  the  Commission,  and  his  testimony  was  heard,  together 
P.U.R.1918D. 
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with  other  witnesses,  as  to  the  values  placed  on  the  different 
items.  The  appellant  had  the  plant  appraised  by  Professor 
Bozell,  and  his  testimony,  together  with  other  witnesses  corrobo- 
rating his  appraisement,  was  offered  on  the  part  of  appellant. 
The  Commission  found  the  value  of  the  plant  for  rate-making 
purposes  to  be  $51,811.11.  This  valuation  included  valuations 
for  land,  power  plant,  building  material  in  plant  equipment, 
labor,  installation  of  plant,  poles  and  transmission  lines,  contin- 
gencies and  omissions,  engineering  and  superintending,  tools  and 
instruments,  furnitures  and  fixtures,  organization,  injuries  to 
persons  during  construction,  working  capital,  going-concern 
value,  and  interest  on  the  total  at  the  rate  of  6  per  cent  for  a 
<:'onstruction  period  of  four  months.  The  Commission  conchidcd 
the  plant  was  80  per  cent  efficient,  and  the  company,  therefwe, 
entitled  to  a  return  on  a  valuation  of  $41,686.^0. 

The  objections  urged  on  this  appeal  are  as  to  values  fixed  by 
the  Commission  and  on  which  the  order  is  based.  It  is  insisted 
that  the  values  are  unreasonably  low,  and  the  rates  prescribed 
will  not  allow  the  company  a  reasonable  return  on  its  investment. 

The  testimony  taken  is  quite  voluminous  and  in  many  instan- 
ces contradictory.  That  offered  on  the  part  of  the  appellant 
would  support  a  much  higher  valuation ;  and  if  the  values  were 
tested  by  this  evidence  alone,  they  would  be  unreasonable  and 
the  rates  not  sufficient  to  insure  a  reasonable  return  on  that  valu- 
ation. The  values  are  to  be  tested,  however,  in  view  of  all  the 
evidence  appearing  in  the  record,  and  there  is  evidence  appear- 
ing in  the  record  which  reasonably  tends  to  support  the  valuation 
fixed  by  the  Commission.  The  Commission  in  most  instances 
took  the  appraisement  made  by  Mr.  Musson  as  a  basis,  and  these 
values  are  supported  by  his  testimony,  and,  in  many  instances, 
his  testimony  was  corroborated  by  other  witnesses.  Taking  the 
values  as  fixed  by  this  evidence  as  a  basis,  the  rates  promulgated 
will  afford  a  reasonable  return  on  the  investment.  Musson  was 
eorroborated  as  to  the  value  of  the  land  by  residents  and  real 
estate  dealers  in  the  city  of  Mangum,  and  as  to  the  buildings  by 
a  contractor  familiar  with  that  character  of  construction,  and 
who  had,  in  fact,  constructed  a  portion  of  the  buildings  being 
used  by  the  company.    Of  the  items  of  installation,  such  as  plpc- 

itis:  boilers  and  engines  and  the  construction  of  pole  lines,  he  wa3 
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corroborated  by  persons  who  had  engaged  in  this  character  of 
work,  and  were  familiar  with  the  costs  of  same.  These  witnesses 
were  not  impeached,  and,  so  far  as  the  record  discloses,  were  en- 
tirely credible  and  their  testimony  entitled  to  consideration. 
The  values  fixed  by  Professor  Bozell,  and  corroborated  by  other 
witnesses  on  the  part  of  the  appellant,  were  taken,  in  some  in- 
stances, from  the  statements  of  the  appellant  showing  the  values 
agreed  upon  at  the  time  this  company  purchased  the  plant  from 
the  former  owner.  Musson  appears  to  have  based  his  valuations 
largely  upon  data  secured  by  him  as  to  what  it  would  cost  to  re- 
produce the  same  items  now.  The  mere  contradictions  of  Mus- 
son by  appellant's  witnesses  is  not  sufficient  to  destroy  his  testi- 
mony, corroborated  by  other  witnesses,  as  it  is.  It  is  not  sufficient 
to  say  that  a  different  conclusion  was  authorized  by  the  testimony 
offered  on  the  part«of  the  appellant. 

[1,  2]  The  order  of  the  Commission  based  upon  the  values 
comes  to  us  on  appeal,  under  provisions  of  §  22,  art  9,  Const., 
with  the  presumption  of  being  just  and  reasonable.  In  review- 
ing this  order  we  act  in  a  legislative  capacity,  as  did  the  Com- 
mission in  hearing  the  testimony  and  fixing  the  rates.  The  well- 
settled  rule  in  this  court  is  that,  if  there  is  evidence  reasonably^ 
tending  to  support  the  findings  of  fact,  the  prima  facie  presump- 
tion will  prevail,  and  the  order  based  on  such  findings  will  not 
be  disturbed.  We  are  unable  to  say  that  the  evidence  offered  on 
part  of  i^pellant  is  sufficiently  strong  and  conclusive  to  over- 
come tiie  constitutional  presumption  in  favor  of  the  order,  con- 
sidering the  testimony  of  Musson  and  the  other  witnesses  corrob- 
orating the  values  fixed  by  him.  The  testimony  as  to  the  values 
on  which  the  order  is  based,  in  our  opinion,  reasonably  tends  to 
support  the  values,  and  the  rates  promulgated  will  afford  the 
company  a  reasonable  return  on  the  investment.  In  the  case  of  Re 
Intrastate  Exp.  Kates,  40  Okla.  237,  138  Pac  382,  it  was  said: 
*^If  there  is  any  evidence  reasonably  tending  to  support  the  order, 
then  the  burden  is  upon  the  appellants  to  show  by  evidence  in  the 
record  so  strong  and  conclusive  as  to  overcome  all  presumptions 
in  its  favor  that  the  same  is  unreasonable  and  unjust.  Unless 
they  meet  the  burden  in  this  legislative  review,  the  order  of  the 
Commission  must  be  affirmed." 
'    In  the  case  of  St.  Louis  &  S.  F.  R  Co.  v.  Travelers'  Corp.  47 
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Okla.  374,  148  Pac  166,  it  was  said:  "The  Constitution  gives 
to  the  order  of  the  Commission  the  presumption  that  it  is  prima 
facie  just,  reasonable,  and  correct.  .  .  .  There  is  evidence  in 
the  record  authorizing  the  reasons  given  by  the  Conmiission  for 
its  order  in  the  latter  regard ;  and,  while  there  is  strong  evidence 
to  the  contrary,  we  are  not  prepared  to  say  that  the  Commission's 
action  is  imjust  or  unreasonable.  Neither  can  we  say  that  the 
statement  made  and  the  reasons  assigned  are  without  sufficient 
evidence  in  their  support  It  is  not  sufficient  that  we  may  say 
that  a  different  conclusion  was  authorized.'' 

It  has  been  suggested  that  the  value  fixed,  and  the  order  based 
thereon,  is  unreasonable  viewed  in  the  light  of  the  increased  cost 
of  material  and  labor  since  the  order  was  promulgated  in  July, 
1916.  That  may  be  true,  but  we  must,  under  §  22,  art.  9,  Const., 
consider  the  order  in  the  light  of  the  evidence  as  it  appears  in  the 
record,  and  conditions  as  disclosed  by  that  evidence.  We  are  not 
permitted  to  consider  on  tiiis  appeal  any  evidence  not  offered  be- 
fore the  Conmiission.  The  changed  condition  may  present  a 
sufficient  reason,  on  proper  application  to  the  Commission,  to 
increase  the  rates  fixed  in  the  order.  The  judgment  entered  on 
this  appeal  will  in  no  sense  preclude  the  Commission  from  modi- 
fying that  order,  or  from  changing  the  rates,  on  proper  and  suffi- 
cient showing. 

The  order  appealed  from  is  affirmed. 

All  the  Justices  concur  except  Tisinger,  J.,  not  participating. 

Note.— Similar  action  was  taken  by  the  court  in  Commanche 
light  &  P.  Co.  V.  Turner,  No.  8905,  April  30, 1918. 


OKIiAHOMA  CORPORATION  COMMISSION. 

CITT  OF  SAPULPA 

V. 

SAPTJLPA  ELECTEIC  INTERUEBAN  RAILWAY  COMPANY- 

[Order  No.  1398;  Cause  No.  3266.] 

Service  —  Street  railway  —  AJ>andonment  —  Value  of  damage  to  real 
estate. 

1.  The  Oklahoma  CJommiBsioii  cannot,  as  a  matter  of  law  or  pvhlie 
P.U.R.1918D.  34 
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policy,  require  the  continuance  of  service  in  order  to  maintain  the  prop- 
erty yalues  along  a  particular  electric  street  railway  line. 
Service  —  Street  railway  —  Discontinuance, 

2.  The  abandonment  of  service  on  an  electric  street  railway  line 
operated  at  a  loss  was  authorized;  it  appearing  that  the  entire  system 
was  operated  at  a  loss,  that  reasonable  service  would  be  provided  on 
other  lines,  and  that  the  rails  of  the  abandoned  line  could  be  used  in  the 
completion  of  a  necessary  inter  urban  line. 

Service  —  Duty  of  utility  —  Permission  to  al}andon, 

3.  It  is  incumbent  upon  utilities  to  continue  to  give  service  until 
permitted  to  discontinue  by  order  of  the  Conunission. 

[April  20.  1»18.] 

Complaint  relating  to  the  abandonment  of  a  street  railway 
line ;  abandonment  authorized. 

By  the  Commission:  Complaint  was  filed  by  the  city  of 
Sapulpa,  through  its  mayor  and  city  attorney,  against  the  Sapul- 
pa  Electric  Interurban  Railway  Company,  alleging  the  diBContin- 
nance  and  abandonment  and  taking  up  of  what  is  known  as  the 
Packing  Plant  line  in  the  city  of  Sapulpa,  and  asking  that  tiis 
line  be  restored  and  service  thereon  be  reinstalled. 

The  matter  was  first  heard  before  Commissioner  Humphrey 
at  Sapulpa  on  the  16th  day  of  March,  1918,  and  further  hearing 
was  had  before  Conomissioners  Humphrey  and  Russell  on  the 
15th  day  of  April,  1918. 

The  evidence  shows  that  the  Sapulpa  Electric  Interurban  Rail- 
way Company  is  operating  in  the  city  of  Sapulpa  under  fran- 
chise giving  it  the  right  to  use  certain  streets  of  said  city,  and 
that  it  has  acquired  and  taken  over  certain  lines  heretofore  oper- 
ated by  other  parties,  one  of  which  lines  is  the  so-called  Packing 
Plant  Line,  extending  from  the  corner  of  Dewey  and  Mission 
avenues  for  a  distance  of  about  1 J  miles  through  Woodlawn,  Bur 
nett,  McAlister,  Brimer,  Downer,  Pfendler,  and  Burnett  Re- 
finery, additions  to  the  city  of  Sapulpa.  Something  like  1  mile 
of  this  Packing  Plant  Line  is  within  the  city  limits.  This  line 
was  built  about  1910,  and  witnesses  for  the  complainant  testify 
that  persons  who  have  bought  property  alcmg  this  line  did  so 
partly  on  the  inducement  of  permanent  car  service. 

The  defendant  operates  an  interurban  line  from  the  city  of 
Sapulpa  to  the  town  of  Kiefer.  The  Oklahoma  Union  Railway 
Company,  which  is  under  the  same  management  as  the  Sapulpa 
P.U.R.1918D. 
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Electric  Interurban  Railway  Company,  is  now  constructing  an 
interurban  line  from  Tulsa  to  Sapulpa,  and  is  operating  a  line 
from  the  north  limits  of  the  city  to  Dewey  avenue.  The  Sapulpa 
Electric  Interurban  Railway  Company,  under  ordinance  of  the 
I'ity  of  Sapulpa,  is  now  operating  cars  over  this  line  of  the  Okla- 
homa Union  Railway  Company;  and  through  service,  with  cars 
every  twenty  minutes,  has  been  established  from  the  business 
center  of  the  city  to  Cobb  street,  the  city  limits,  and  such  service 
has  been  maintained  since  about  the  24th  day  of  March,  1918* 

On  the  24th  day  of  February,  1918,  defendant  removed  the 
rails  from  a  considerable  portion  of  its  Packing  Plant  Line,  in- 
tending to  use  these  rails  in  the  construction  of  its  interurban 
line  between  Tulsa  and  Sapulpa.  This  was  done  without  any  ap- 
plication to  the  Commission,  and  a  part  of  the  work  was  per- 
formed at  night  in  order  to  prevent  application  for  a  restraining 
order  from  the  courts.  When  the  matter  was  brought  to  the  at- 
tention of  the  Commission,  through  the  filing  of  the  complaint 
herein,  defendant  was  directed  to  refrain  from  removing  the  line 
in  question  or  from  further  removing  or  changing  its  rails,  track, 
roadbed,  or  line  until  hearing  could  be  had.  The  matter  has  since 
remained  in  statu  quo. 

Defendant  introduced  testimony  to  show  that  the  grade  of  the 
Packing  Plant  Line  is  impractical  for  the  operation  of  interur- 
ban railway  cars,  which  purport  to  carry  both  passenger  and 
freight  traffic ;  that  the  residents  in  the  additions  served  by  the 
Packing  Plant  Line  can  be  largely  accommodated  through  service 
over  the  new  interurban  line  and  over  the  Dewey  avenue  line. 
The  grade  of  the  Packing  Plant  Line  was  shown  to  be  2^  per 
cent,  whereas  the  maximum  grade  of  the  new  interurban  line  is 
1  per  cent.  The  new  line  also  affords  more  direct  access  to  the 
city  of  Sapulpa,  and  effects  a  considerable  saving  in  distance  and 
time  of  operating  cars. 

Defendant  further  introduced  testimony  to  show  that  the  en- 
tire system  in  the  city  of  Sapulpa  has  been  operated  at  a  loss, 
and  that  the  Packing  Plant  Line  in  particular  has  not  paid  the 
cost  of  operation,  and  is  not  likely  to  do  so  in  the  future. 

The  Sapulpa  Electric  Railway  Company  reported  to  the  Cor- 
poration Commission  its  investment,  as  of  the  Slst  day  of  March, 
191Y,  to  be  $S82,T04.53,  at  which  time  the  comjyany  had  in  oper- 
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ation  11.44  miles  of  main  track.  In  September,  1912,  a  receiver 
had  been  appointed  and  the  properties  remained  in  the  hands  of 
fl  receiver  until  September,  1916.  About  January  1,  1917,  the 
properties  were  sold  at  sheriff's  sale,  and  a  reorganization  took 
place  under  the  present  company  name.  The  property  has  been 
operated  since  about  February  1,  1917,  by  the  defendant  herein. 
There  is  no  question  but  that  the  operation  of  the  lines  in  the 
city  of  Sapulpa  had  been  unprofitable  for  some  time  prior  to  the 
taking  over  the  property  by  the  receiver  and  during  the  pend- 
ency of  the  receivership. 

Testimony  introduced  by  the  defendant  shows  that  the  total 
revenue  from  the  city  lines  from  June  30,  1913,  to  June  30, 
1916,  was  $98,717.36;  that  the  operating  expenses  were  $95,- 
045.18.  The  net  revenue  of  the  defendant  company  for  the  year 
ending  December  31,  1916,  was  $260. 

The  plans  of  the  two  companies  contemplate,  eventually,  the 
operation  of  interurban  cars  between  Tulsa  to  the  north  of  Sa- 
pulpa and  Kief er  to  the  south  of  Sapulpa.  Therefore,  anything 
which  will  effect  a  saving  in  distance  and  in  practicable  grade 
for  operation  should  be  encouraged,  provided  this  can  be  done 
without  too  great  inconvenience  or  hardship  to  communities  being 
furnished  car  service. 

The  two  main  questions  asked  to  be  considered  by  the  com- 
plainant are:  First,  the  discontinuance  of  service  and  the  con- 
sequent inconvenience  to  the  patrons  of  this  service ;  and,  second, 
the  damage  resulting  to  the  property  owned  by  persons  along  the 
line  discontinued.  These  questions  will  be  considered  in  the 
reverse  order. 

[1]  It  is  an  established  principle  of  law  that  a  public  utility, 
such  as  an  electric  line  or  a  gas  line,  cannot  be  maintained  merely 
for  the  value  which  it  may  add  to  the  property  served.  Such 
utilities  are  intended  to  serve  an  entire  city  or  community  and 
the  effect  of  the  maintenance  of  any  particular  line  or  portion 
of  the  service  must  be  considered  in  relation  to  the  part  it  bears 
to  the  entire  service.  Hence  a  line  which  serves  few  patrons  and 
which  is  being  maintained  at  a  heavy  loss  should  be  discontinued. 
Otherwise,  this  loss  will  fall  upon  the  entire  city  or  commu- 
nity, and  will  place  an  unnecessary  and  undue  burden  upon  the 
entire  service,  and  will  make  rates  therefor  unnecessarily  hi^ 
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in  order  to  afford  the  utility  a  return  on  its  investment.  This 
does  not  mean  that  a  utility  can  select  the  portions  of  a  city 
where  the  returns  will  be  unusually  large  and  neglect  all  the 
other  portions ;  or  that  a  community  where  the  prospects  of  de- 
velopment are  bright  and  where  service  will  eventually  be  profit- 
able should  be  neglected;  but  it  does  not  mean  that  the  utility 
should  not  be  required  ta  maintain  service  where  it  is  not  urgent 
and  where  losses  are  great,  in  order  to  boost  or  maintain  prices 
of  property  in  that  community. 

This  principle  is  well  stated  by  the  Colorado  Commission  in 
the  case  of  Thormann  v.  Denver  &  I.  B.  Co.  2  Colo.  P.  U.  C. 
179,  P.ir.Rl916E,  430,  as  follows:  "Evidence  introduced  by 
property  owners  to  the  effect  that  abandonment  of  street  car  serv- 
ice and  the  removal  of  street  railway  tracks  will  depreciate  the 
value  of  property,  or  to  the  effect  that  an  extension  of  street  rail- 
way tracks  will  appreciate  the  value  of  property,  cannot  be  con- 
sidered by  the  Commission.  Every  public  utility  under  the 
jurisdiction  of  the  Commission  must  furnish,  provide,  and  main- 
tain such  service,  instrumentalities,  equipment,  and  facilities 
as  shall  promote  the  health,  comfort,  and  safety  of  its  patrons, 
employees,  and  the  public;  and  as  shall  in  all  respects  be  ade- 
quate, efficient,  just,  and  reasonable;  but  the  Commission  has 
no  authority  to  order  an  extension  of  a  street  railway  line  be- 
cause it  will  enhance  the  value  of  property,  nor  has  it  the  author- 
ity to  prohibit  the  removal  of  street  railway  tracks  for  the  reason 
that  the  removal  of  said  tracks  will  depreciate  the  value  of  prop- 
erty. This  Commission  is  not  an  instrument  to  aid  in  increas- 
ing real  estate  values,  nor  to  lend  assistance  to  property  owners 
to  maintain  the  present  value  of  their  property."  (Quoted  from 
an  opinion  of  the  Utah  Public  Service  Commission  in  the  case 
of  Be  Emigrati(Mi  Canyon  K  Co.  P.U.RIOITF,  p.  472.) 

The  Utah  case,  supra,  P.U.R1917F,  464,  468,  also  cites  the 
following  cases : 

Ohio  &  M.  R  Co.  V.  People,  120  111.  200,  11  N.  E.  347, 
wherein  it  was  held :  *^f  the  line  of  road  is  not  capable  under 
any  management  of  being  made  self-sustaining,  it  simply  shows 
there  is  no  demand  or  necessity  for  the  road,  and  the  sooner, 
therefore,  the  state  revokes  the  franchise  the  better.  A  business 
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that  will  not  paj  ought  not  to  be  followed,  as  it  adds  nothing 
to  the  wealth  of  those  pursuing  it,  or  of  the  state." 

State  ex  rel.  Little  v.  Doc^e  City,  M.  &  T.  R.  Co.  63  Kan. 
329,  24  L.RA.  564,  36  Pac.  755,  wherein  it  was  held:  '^Vhcre 
it  was  found  that  the  road  could  not  be  operated  except  at  a 
great  loss,  and  a  part  of  the  tracks  were  torn  up,  the  court  re- 
fused to  order  the  tracks  to  be  replaced,  when  there  was  no 
reasonable  probability  that  the  road  could  operate  with  profit. 
If  a  railway  will  not  pay  its  mere  operating  expenses,  the  public 
has  little  interest  in  the  operation  of  the  road,  or  its  being  kept 
in  repair." 

On  page  470,  the  case  of  Jack  v.  Williams,  113  Fed*  823,  a 
part  of  the  syllabus  of  which  reads:  "2d.  Railroads  —  Duty  to 
operate  —  Nature  and  extent.  In  the  absence  of  special  circum- 
stances, or  an  express  contract  embodied  in  a  charter,  the  owner 
of  a  railroad,  whether  a  corporation  or  individual,  cannot  be 
compelled  to  maintain  and  operate,  the  same  at  an  actual  lo&s. 
The  duty  arising  from  the  ownership  of  the.  franchise  is  merely 
to  meet  the  public  requirements,  and,  where  the  traffic  on  a  road 
is  not  sufficient  to  pay  its  operating  expenses,  such  duty  does 
not  require  its  operation,  and  it  may  be  abandoned." 

This  Commission  has  heretofore  announced  the  foregoing  doc- 
trine in  its  opinions,  and  has  stated  that  the  duty  to  maintain 
service  cannot  be  based  upon  maintenance  of  property  values  in 
the  community  to  be  served. 

In  the  case  of  Interstate  Bldg.  &  L.  Co.  v.  Capital  Traction 
Co.  the  Commission  refused  to  entertain  a  complaint  where  it 
found  the  basis  of  the  controversy  to  be  the  maintenance  of 
realty  values,  and  not  service  of  the  people  in  the  community 
in  question.  See  order  No.  1291,  cause  No.  2988,  10th  Annual 
Report  of  the  Corporation  Commission,  page  514. 

The  Commission  cannot,  therefore,  as  a  matter  of  law  or 
public  policy,  require  the  continuance  of  service  in  order  to 
maintain  the  property  values  along  a  particular  electric  street 
railway  line,  and  the  promises  of  promoters  of  townsite  additions 
served  by  the  Packing  Plant  Line  can  have  no  bearing  on  this 
case. 

[2]  The  main  question  for  consideration  then,  is  whether 
the  necessity  is  great  enough  and  the  revenues  are  sufficient  to 
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Tvnrrant  the  continuance  of  service  on  the  Packing  Plant  Line. 
The  Commission  finds  that  the  entire  system  of  the  Sapulpa 
Electric  Intemrban  Kailway  Company  is  now  being  operated 
at  a  loss.  Since  the  discontinuance  of  service  on  this  Packing 
Plant  Line  and  the  installation  of  service  over  ihe  line  of  the 
Oklahoma  Union  Railway  Company  the  defendant  has  kept  a 
record  of  the  traffic.  This  record  shows  an  average  of  about 
$17  a  day  in  receipts  over  this  new  line,  for  the  ten  days'  period, 
March  24th,  to  April  2d,  inclusive.  Defendant's  witness  testi- 
fied that  this  line  cannot  be  operated  for  less  than  $25  per  day. 
The  receipts  over  this  new  line  are  probably  somewhat  less  than 
they  would  have  been  over  the  old  line,  but  not  enough  to  make 
a  considerable  difference.  It  is  therefore  clear  that  the  Packing 
Plant  Line  must  have  been  operated  at  a  loss.  The  new  line 
will  remain  in  operation  because  it  is  the  only  practical  line  for 
interurban  service.  It  is  evident  that,  if  city  service  is  main- 
tained over  both  lines,  liiere  will  be  a  considerable  loss  on  each 
line,  and  that  the  loss  on  the  Packing  Plant  Line  will  be  much 
greater  than  it  has  been  in  the  past. 

Conditions  at  the  present  time  call  for  the  utmost  conservation 
of  energy  and  labor,  as  weD  as  materials  and  resources  of  all 
kinds;  and  service  which  in  ordinary  times  might  be  required 
should  not  be  compelled  now,  unless  conditions  in  its  favor  are 
unusual  and  the  necessity  iJierefor  is  great. 

In  order  No.  1805,  cause  No.  2680,  Chamber  of  Commerce 
V.  St.  Louis  &  S.  F.  R  Co.  P.U.R1917F,  698,  the  Commission 
said:  "The  national  crisis  calling  for  ultraconservatism  in  all 
directions  demands  universal  co-operation  to  the  end  that  the 
resources  of  the  country,  both  physical  and  financial,  shall  be 
applied  as  exclusively  as  possible  to  projects  contributing  directly 
to  the  effective  prosecution  of  the  war  in  which  the  country  is 
involved.^* 

Applying  the  same  principle  here,  the  line  in  question  should 

be  discontinued,  provided  reasonable  service  can  be  had  on  other 

lines,  and  in  view  of  the  use  which  may  be  made  of  the  rails 

and  equipment  now  in  place  on  this  line.    Defendant  has  shown 

that  the  rails  of  this  Packing  Plant  Line  can  be  used  in  the 

completion  of  the  interurban  line.     This  will  undoubtedly  be  a 

conservation  and  saving  of  steel. 
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The  Commission  finds  that  the  patrons  of  the  Packing  fla%«t 
Line  can  be  reasonably  accommodated  by  the  service  now  being 
iriven  over  the  new  interurban  line  and  by  the  Dewey  avenue 
line. 

[3]  If  the  defendant  had  made  application  to  the  Commission 
to  discontinue  service  on  the  Packing  Plant  Line,  the  Commis- 
sion would,  therefore,  on  the  facts  shown  herein,  have  acted 
favorably  thereon. 

The  procedure  of  the  company  in  this  instance  merits  censure 
and  condemnation.  The  company  has  endeavored  to  do  by 
stealth  what  it  had  a  right  to  do  at  law.  Such  practices  result 
in  bringing  the  company  into  disrepute,  and  in  no  good  in  the 
end. 

The  Commission  has  a  general  order  applying  to  gas  and  elec- 
tric utilities,  subjecting  them  to  fine  for  discontinuance  of 
service  without  application  to  the  Ccnnmission  and  permission 
therefor.  It  has  none  in  the  case  of  electric  railway  companies ; 
but  this  company  and  all  other  such  companies  should  under- 
stand that  they  are  operating  under  laws  which  make  it  incum- 
bent upon  them  to  continue  to  give  service  until  permission  is 
given  them  to  discontinue  such  service  by  the  public  utility 
regulating  body.  Continued  failure  to  conform  to  these  laws 
will  undoubtedly  eventually  lead  to  legislation  penalizing  such 
practices  as  this  company  has  been  guilty  of. 

The  Commission  finds  that  the  defendant  should  be  permitted 
to  discontinue  service  on  its  Packing  Plant  Line,  and  an  order 
to  this  effect  will,  therefore,  be  made. 

Wherefore,  the  premises  considered  and  the  Commission  being 
advised,  it  is  therefore  ordered  that  the  defendant  herein,  the 
Sapulpa  Electric  Interurban  Kailway  Company,  be  permitted 
to  abandon  its  Packing  Plant  Line  and  to  discontinue  service 
thereon,  and  dismantle  same  and  use  the  material  therein  where 
necessary. 

Done  at  Oklahoma  City,  Oklahoma,  this  the  20th  day  of 
April,  1918. 

Corporation  Commission,  Campbell  Russell  and  W.  D. 
Humphrey,  Commissioners. 

Note.— In  Re  St.  Joseph  Valley  R.  Co.  No.  3709,  March  18, 1918, 
the  Indiana  Commission  found  that  neither  the  St.  Joseph  Valley 
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Bailway  Company  nor  the  St  Joseph  Valley  Traction  Company  could 
operate  its  propeirty  without  suffering  great  financial  loss;  that  these 
companies  had  been  operated  for  a  considerable  time  at  a  substantial 
loss ;  and  that  it  would  consequently  be  contrary  to  law  for  the  Com- 
mission to  require  their  continued  operation.  The  Commission  there- 
fore consented  to  the  sale  of  the  properties  of  these  companies  as  de- 
creed by  the  superior  court  of  the  city  of  Elkhart  in  receivership 
proceedings. 

In  Moore  v.  Lewisburg  &  B.  E.  R.  Co.  (1917)  —  W.  Va.  —, 
L.R.A.1918A,  1028,  93  S.  E.  762,  it  was  held  that  a  pubUc  service 
corporation  is  under  no  obligation  to  continue  the  service  rendered 
by  it  to  the  public  longer  than  the 'public  interest  demands  such 
service,  and  whenever  the  returns  received  by  the  corporation  for 
the  service  rendered  by  it  are  insuflBcient  to  pay  the  expenses  of  fur- 
nishing the  service,  there  has  ceased  to  be  a  public  demand  therefor. 


PBNNSYIiVANIA  PUBIilO  SBRVICE  CO^OilSSION* 

EDINBOEO  STATE  NORMAL  SCHOOL 

V. 

PITTSBURGH  &  LAKE  ERIE  RAILROAD  COMPANY  et  al. 
[Complaiiit  Docket  Na  1340.] 

Bates -^  Presumption  of  reastmableness '^  Overcoming  by  compari- 
son. 

1.  The  presumption  of  reasonableness  of  existing  freight  rates  be- 
tween two  points  is  overcome  by  a  mere  statement  of  the  fact  that  lower 
rates  are  charged  for  the  same  commodity  for  a  longer  distance. 

Rates  —  Jurisdiction    of    Commission  —  Joint    charge  —  Steam    and 
electric  roads, 

2.  The  jurisdiction  of  the  Pennsylvania  Commission  to  determine 
the  reasonableness  of  a  joint  freight  rate  cannot  be  denied  on  the  theory 
that  the  lines  over  which  it  is  transported  are  not  of  the  same  char- 
acter, within  the  meaning  of  the  statutes,  because  of  the  fact  that  one 
of  them  is  an  electric  railway,  while  the  others  are  steam  railroads;  it 
appearing  that  the  electric  line  is  so  constructed  as  to  permit  of  the 
interchange  of  cars,  that  the  company  is  engaged  in  the  general  business 
of  transporting  freight,  and  that  such  transportation  is  a  main  branch 
of  its  business;  and  it  is  immaterial  that  some  of  its  tracks  are  laid  in 
streets  or  along  public  highways. 

[AprU  16,  1918.] 

Complaint  as  to  the  unreasonableness  of  a  rate  of  $1.85  per 
net  ton  of  2,000  pounds  on  coal  shipped  from  mines  in  the  Pitts- 
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burgh  district  to  Edinboro  over  the  Knee  of  the  Pittsburgh  k 
Lake  Erie  Railroad  Company,  Bessemer  &  Lake  Erie  Railroad 
Company,  and  Northwestern  Pennsylvania  Railway  Company; 
sustained.    Rate  of  $1.40  per  net  ton  of  2,000  pounds  fixed. 

Ryan,  Commissioner:  This  complaint  is  brought  by  the 
board  of  trustees  of  the  State  Normal  School  located  at  Edin- 
boro, Erie  county,  against  the  Pittsburgh  &  Lake  Erie  Railroad 
Company,  the  Erie  Railroad  Company,  the  Bessemer  &  Lake 
Erie  Railroad  Company,  and  the  Northwestern  Pennsylvania 
Railway  Company.  It  charges  that  the  rate  of  $1.85  per  net 
ton  of  2,000  pounds  on  coal  shipped  from  mines  in  the  Pitts- 
burgh district  to  Edinboro  over  the  lines  of  railroad  and  railway 
operated  by  the  respondents  is  unjust  and  unreasonable,  and  asks 
that  a  reasonable  joint  rate  be  established.  The  respondents, 
severally,  enter  a  general  denial  to  the  charge,  but  in  addition 
contend  that  the  railroads  never  had  any  through  joint  rates 
for  the  transportation  of  coal  from  the  Pittsburgh  district  to 
Edinboro,  and  that  it  is  beyond  their  power  to  establish  them, 
— the  railway  company  being  an  electric  traction  line  and  or- 
ganized as  a  passenger  railway  company, — and  deny  the  Com- 
mission's jurisdiction  to  make  any  order. 

The  Northwestern  Pennsylvania  Railway  Company  is  the 
outcome  of  a  combination  and  reorganization  of  certain  other 
railway  companies.  It  obtained  its  right  to  operate  electric 
railways  under  the  act  approved  March  22,  1887,  P.  L.  8,  and 
supplements  thereto,  and  to  carry  freight  under  the  act  approved 
May  6,  1909,  P.  L.  467.  It  runs  from  Linesville,  Crawford 
county,  to  Meadville,  Crawford  county,  and  through  to  the  city 
of  Erie,  Erie  county,  Pennsylvania,  passing  through  Cambridge 
Springs  and  Edinboro.  Physical  connections  for  the  interchange 
of  freight  are  had  with  the  Erie  Railroad  at  Cambridge  Springs 
and  Venango,  both  in  Crawford  county,  and  a  loaded  car  may 
be  moved  at  either  place  from  the  lines  of  the  Erie  Railroad 
Company  and  connections  with  all  the  other  railroads  may  be 
had  via  Cambridge  Springs. 

The  town  of  Edinboro  is  located  on  the  Northwestern  Pennsyl- 
vania Railway,  a  distance  of  7  miles  from  Cambridge  Springs, 
and  this  is  its  only  rail  connection.  The  town  has  a  population 
P.U.R.1918D. 
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of  approximately  900,  being  the  largest  community  on  the  North- 
western Pennsylvania  Railway  between  Cambridge  Springs  and 
Erie,  and  its  principal  establishment  is  the  normal  school. 

The  rate  on  bituminous  coal  from  the  Pittsburgh  district  to 
Cambridge  Springs  is  $1.25  per  net  ton  of  2,000  pounds. 
Cambridge  Springs  is  in  the  Buffalo  group,  an  arbitrary  geo- 
graphical division  of  territory  made  by  the  railroad  companies 
for  rate-making  purposes.  All  points  within  that  group,  which 
includes  the  city  of  Buffalo,  have  the  same  rate,  namely,  $1.25 
per  net  ton.  The  rate  of  $1.85  to  Edinboro  is  made  up  of  a 
combination  of  the  Cambridge  Springs  rate  of  $1.25  and  a  local 
rate  of  60  cents  per  ton  for  the  haul  over  the  lines  of  the  North- 
western Pennsylvania  Railway  Company  from  Cambridge 
Springs  to  Edinboro,  a  distance  of  7  miles.  While  this  is  not 
published  in  the  tariffs  of  the  railroad  companies  as  a  through 
rate,  the  total  amount  is  collected  by  the  Northwestern  Pennsyl- 
vania Railway  Company,  and  settlement  is  made  by  it  with  the 
originating  and  intermediate  carriers.  The  established  rate 
of  $1.25  for  delivery  in  Cambridge  Springs  is  a  joint  rate  for 
haul  over  the  lines  of  the  Pittsburgh  &  Lake  Erie  Railroad 
Company  and  Erie  Railroad  Company  by  one  route,  and  the 
Bessemer  &  Lake  Erie  Railroad  Company  and  the  Erie  Rail- 
road Company  by  another. 

[1]  The  complainants  point  out  that  the  rate  on  bituminous 
coal  from  the  Pittsburgh  district  to  Erie  is  $1  per  net  ton,  and 
that  the  distance  from  Pittsburgh  to  Erie  is  161.2  miles;  while 
the  distance  from  Pittsburgh  to  Edinboro  is  only  140  miles.  It 
should  not  be  overlooked,  however,  that  the  traffic  from  the  Pitts- 
burgh district  to  Erie  moves  under  highly  competitive  con- 
ditions, and  that  the  rate  is  based  on  a  one-line  haul.  There  is 
competition  not  only  between  the  railroads  hauling  to  Erie,  but 
there  is  industrial  and  commercial  competition  between  the 
city  of  Erie  and  other  lower  lake  ports,  which  is  bound  to  have 
its  effect  on  the  rate. 

The  respondents  rely  upon  the  presumption  claimed  to  exist 

m  favor  of  the  reasonableness  of  existing  rates  which  have  been 

in  effect  for  several  years,  but  we  believe  that  a  mere  statement 

of  the  rate  comparison,  as  above  set  forth,  overcomes  entirely 

any  such  presumption. 
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During  the  hearing  of  the  case,  cotinsel  for  the  respond  siii> 
moved  to  dismiss  the  complaint  on  the  grounds  that  the  Com 
mission  is  without  authority  to  require  joint  rate  arrangements 
between  the  three  respondent  railroads  and  the  Northwestern 
Pennsylvania  Railway  Company,  respondent,  alleging  that  the 
Northwestern  company  is  not  engaged  in  the  general  business 
of  transporting  freight.  The  Commissw©,  however,  finds  from 
the  evidence  that  the  Northwestern  Pennsylvania  Railway  Com- 
pany is  engaged  in  the  general  business  of  transporting  freight, 
and  that  the  sitting  Commissioner  decided  correctly  in  over- 
ruling the  motion. 

[2]  The  respondents  contend  that  the  Conunission  is  with- 
out authority  to  fix  a  joint  rate  applying  over  the  lines  of  the 
three  respondent  railroad  companies  and  the  Northwestern 
Pennsylvania  Railway  Company,  for  the  reason  that  they  are 
not  '^ines  ...  of  the  same  character,^'  the  Northwestern 
Pennsylvania  Railway  being  an  electric  passenger  street  rail- 
way line,  and  the  lines  operated  by  the  other  respondents  being 
steam  railroads.  Article  5,  §  7,  of  the  Public  Service  Company 
Law,  approved  July  26,  1913,  provides  that: 

"The  Commission  shall  have  power  to  require  railroad  cor- 
porations and  street  railway  corporations  to  construct  and  main- 
tain such  switch  or  other  connections,  with  or  between  the  lines 
of  other  companies  of  the  same  character,  as  are  reasonably 
practicable,  and  as  the  Conunission  shall  deem  necessary  and 
proper,  for  the  service,  accommodation  and  convenience  of  the 
public;  and  shall  also  have  power  to  establish  through  routes 
and  joint  rates  and  classifications,  for  the  conveyance  of  persons 
and  property  between  any  two  or  more  points  within  this  com- 
monwealth, whenever  the  railroad  corporations  concerned  shall 
have  refused  or  neglected  voluntarily  to  establish  such  through 
routes  and  joint  rates  and  classifications,  and  to  prescribe  the 
just  terms  and  conditions  under  which  said  through  routes  shall 
be  operated.    .    .    . 

"Nothing  in  this  section  shall  give  the  Commission  power 
over  street  railway  corporations  engaged  in  the  business  of  carry- 
ing passengers,  but  not  engaged  in  the  general  business  of  traBs- 
porting  freight,  and  which  do  not  generally  solicit  the  transporta- 
P.U.R.1918D. 
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tion  of  freight  as  a  main  branch  of  their  business."      [Laws 
1913,  p.  1406.] 

The  contention  of  the  respondents  is  that  under  this  section 
the  Commission  may  establish  through  routes  and  joint  rates 
only  between  one  railroad  corporation  and  another  railroad  cor- 
poration, or  between  two  or  more  street  railway  corporations, 
but  not  over  and  between  one  or  more  railroad  corporations  and 
one  or  more  street  railways.  It  is  alleged  that  the  Northwestern 
Pennsylvania  Kailway  Company  is  not  a  railroad  corporation 
within  the  definition  contained  in  the  Public  Service  Company 
Law,  but  that  it  is  a  street  railway  corporation,  and  that  there- 
fore the  Oonmaission  has  not  the  power  to  fix  joint  rates  between 
it  and  the  other  respondent  companies. 

In  this  contention  we  cannot  concur.  In  our  opinion,  it  is  a 
company  of  the  same  character  as  the  three  other  respondent 
companies  within  the  meaning  of  the  act  and  tiie  facts  of  this 
case.  The  evidence  shows  that  the  line  is  so  constructed  as  to 
permit  of  the  interchange  of  cars,  that  the  company  is  engaged 
in  the  general  business  of  transporting  freight  and  that  such 
transportation  is  a  main  branch  of  its  business,  and  that  it  is 
actually  now  receiving  and  hauling  coal  ivom  the  other  re- 
spondents. 

The  Public  Service  Company  Law  defines  two  classes  of  cor- 
porations organized  for  the  conveyance  of  persons  or  property. 
The  term  "street  railway"  includes  every  "railroad  and  rail- 
way," by  whatsoever  power  operated,  or  any  extension  or  ex- 
tensions thereof,  for  public  use  in  the  conveyance  of  passengers 
or  property  or  both,  being  mainly  or  in  part  located  upon,  over, 
above,  below,  across,  through,  or  along  any  street,  avenue,  road, 
highway,  bridge,  or  public  place.  The  term  "railroad"  includes 
every  railroad  other  than  a  street  railway,  by  whatsoever  power 
operated,  for  public  use,  in  the  conveyance  of  passengers  or 
property  or  both.  Whatever  distinction  there  is  between  them 
is  to  be  found  in  the  definitions  of  the  Public  Service  Company 
Law,  and  not  in  the  method  of  incorporation  or  the  powers  given 
them  in  the  acts  of  assembly  authorizing  their  creation.  The 
contention  of  the  respondents  is  based  entirely  upon  a  strict 
reading  of  these  definitions. 

It  must  be  recognized  that  the  development  of  the  electrically 
P.U.R.1918D. 
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operated  interurban  lines  has  introduced  a  class  that  partakes 
of  the  nature  of  both  "railroads'^  and  "railways"  and  of  the 
"same  character''  as  each,  as  well  as  different.  The  road  that 
runs  between  towns  and  villages,  sometimes  on  a  private  right 
of  way  and  sometimes  alongside  of  or  even  in  the  bed  of  a 
country  road,  is  certainly  not  of  the  "same  character"  as  the 
same  road  where  it  passes  through  a  town  or  reaches  its  terminus 
in  a  city  and  runs  upon  the  streets,  stopping  at  each  crossing 
to  take  up  passengers.  The  line  that  serves  as  the  only  mean? 
of  transportation  for  a  country  district,  carrying  passengers  and 
freight  for  comparatively  long  distances  at  high  speed,  is  not 
of  the  "same  character,"  and  d3K)uld  not  be  subjected  to  the 
same  limitations  and  restrictions  as  the  parts  of  the  same  line 
that  serve  a  purely  passenger  carrying  purpose  in  the  metro- 
politan sections  through  which  it  runs.  The  character  of  the 
service  rendered,  its  frequency,  speed,  rates,  even  the  type  of 
cars  necessary,  is  different  according  to  local  conditions. 

Conversely,  though  a  railroad,  at  every  grade  crossing,  is  "in 
part  located  .  .  .  across  ...  a  street,  road,  or  highway," 
it  does  not  thereby  become  a  "street  railway."  Nor  where  the 
railroad  passes  through,  upon,  and  along  a  street  with  several 
stops  or  stations  in  a  city,  does  it  lose  its  character  as  a  "rail- 
road." Though  the  freight  tracks,  for  example,  of  both  the 
Pennsylvania  and  Reading  lines  lie  upon  the  streets  of  Phila- 
delphia, no  one  would  consider  them  as  roads  of  the  "same  cha^ 
acter"  as  the  Philadelphia  Rapid  Transit  Company  in  its  opera- 
tion of  passenger  trolleys.  Such  examples  could  be  multiplied 
and  it  seems  most  logical  to  apply  to  each  case  the  Public  Service 
Company  Law  according  to  the  function  directly  under  oonside^ 
ation  to  determine  whether  or  not  they  are  of  the  "same  char- 
acter" in  accordance  with  the  distinctions  set  forth  by  and  in 
the  definitions. 

In  the  present  case  we  are  concerned  only  with  the  operation 
and  rates  of  what  are  admittedly  steam  railroads  with  the  opera- 
tion and  rates  of  an  electric  passenger  railway  conveying  freight, 
particularly  coal,  in  a  country  district,  as  the  only  rail  com- 
munication. The  coal  is  carried  in  the  same  cars  as  are  used 
by  the  railroads.  The  service  rendered  is  the  same.  The  cars 
are  routed  from  the  mines  direct  to  Edinboro.     The  freight 
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charge  is  collected  as  a  single  amount.  Practically  the  North- 
western Pennsylvania  Hallway  became  an  extension  of  the  Erie 
Eiailroad  and  the  other  railroads  for  the  rendering  of  this  service. 
That  parts  of  the  Xorthwestern  company  are  laid  upon  or  over 
Ihe  streets  or  along  public  highways  cannot  affect  the  fact  that 
under  the  present  complaint  we  are  concerned  only  with  a  phase 
of  the  service  rendered  that  is  certainly  of  the  "same  character." 

That  the  sole  distinction  of  location  of  tracks  made  in  the 
definitions  above  set  forth  is  not  to  be  too  strictly  construed  is 
evidenced  also  from  a  reading  of  article  2,  §  1,  ^  (e),  which 
provides:  "It  shall  be  the  duty  of  every  public  service  com- 
pany, .  .  •  where  any  public  service  company  jointly  acts 
or  participates  or  connects  with  any  other  public  service  com- 
pany in  the  performance  of  any  service  to  make  and  file  with 
the  Commission  .  .  .  the  tariffs  or  schedules  of  the  joint 
rates    ...     in  force  between  them/' 

All  parts  of  the  Public  Service  Company  Law  should  be  so 
construed  as  to  make  a  harmonious  entirety.  A  railroad  com- 
pany and  a  street  railway  corporation  are  both  public  service 
companies  charged  with  public  duties,  and  the  separation  of 
them  and  other  carriers  by  definitions  in  the  act  is  intended  to 
more  clearly  embrace  all  and  every  kind  of  them  more  securely 
within  the  comprehensive  scheme  of  regulation  which  we  are 
authorized  to  exercise  in  order  that  the  fullest  measure  of 
adequate  service  may  be  obtained  for  the  people  when  railroads 
and  railways  are  alike  chartered  to  serve. 

In  our  opinion  the  conferring  upon  us  the  "power  to  establish 
through  routes  and  joint  rates  and  classifications  for  the  con- 
veyance of  persons  and  property  between  any  two  or  more  points 
within  this  commonwealth  whenever  the  railroad  corporations 
concerned  shall  have  refused  or  neglected  voluntarily  to  establish 
such  through  routes"  only  amplifies  our  authority  and  makes 
certain  the  duty  of  railroads,  without  in  any  wise  being  a  limita- 
tion upon  our  power  to  require  whenever  "and  as  the  Commission 
shall  deem  necessary  and  proper  for  the  service,  accommodation, 
and  convenience  of  the  public"  "railroad  corporations  and  street 
railway  corporations  to  construct  and  maintain  such  switch  or 
other  connections?'  and  *Hhrongh  routes  and  joint,  rates  and 

classifications." 
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All  these  respondents  are  now  jointly  acting,  and  throng 
routing  has  been  by  them  in  practice  established  and  one  un- 
reasonable rate  has  been  imposed ;  and  there  should  be  no  strain- 
ing of  the  law  to  enable  them  to  continue  to  impose  excessive 
charges. 

After  giving  due  weight  to  all  the  evidence,  the  Commission  is 
of  the  opinion,  and  so  finds,  that  the  rate  6i  $1.85  per  net  ton 
of  2,000  pounds  for  transporting  coal  in  carload  lots  from  mines 
in  the  Pittsburgh  district  to  Edinboro  is  unjust  and  unreason- 
able, and  that  the  rate  should  not  exceed  $1.40  per  net  ton  of 
2,000  pounds,  and  that  the  respondent  companies  should  be  re- 
quired to  enter  into  joint  rate  arrangements  to  that  effect,  the 
division  of  the  rate  as  between  the  respective  carriers  to  be  left 
as  a  matter  for  the  carriers  to  settle  among  themselves ;  and,  if 
the  carriers  are  unable  to  agree,  then  the  Commission  will  de- 
termine the  method  of  division  as  provided  by  law. 

To  the  rate  herein  fixed,  there  will  be  added  the  sum  of  15 
cents  per  ton,  in  line  with  the  general  increase  in  rates  on 
bituminous  coal  which  became  effective  on  or  about  July  1, 
1917, 


FBa^NSTIiVANIA  PUBLIC  SERVICE  COMMISSION. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY 

V. 

CLEARFIELD  WATER  COMPANY. 
[Complaint  Docket  Na  1925.] 

Payment '^  Transmission  through  maiU'^DiUe  of  posting  and  re* 
ceipt  fty  company. 

A  rule  of  a  utility  whleh  makes  discount  for  prompt  payment  de- 
pend upon  the  time  of  Its  receipt  at  the  company  office,  rather  than  the 
date  of  posting,  where  the  company  is  accustomed  to  receive  ranit- 
tancea  through  the  mails,  is  unreasonable. 

[May  7,  1918.] 

CoMPLAUfT  demanding  discount  for  prompt  payment  of  bill 
for  utility  service;  the  bill  was  mailed  in  time,  but  was  not 
P.U.R.1918D. 
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received  at  the  company's  office  until  after  the  discount  period; 
company  directed  to  allow  discount. 

Brecht,  Commissioner:  The  issue,  raised  in  this  complaint 
relates  to  a  question  of  discount  on  one  of  complainant's  quarter- 
ly bills  for  water  service.  It  appears  that  under  date  of  De- 
cember 31,  1917,  the  respondent  rendered  a  bill  to  complainant 
for  its  quarterly  water  rent  then  due,  amounting  to  $2,196.82, 
upon  which  a  discount  was  allowed,  if  paid  on  or  before  January 
10th  following,  of  $219.68. 

Payment  was  tendered  through  complainant's  New  York  office 
by  mail  on  January  9th,  the  envelop  containing  the  check  show- 
ing that  it  was  stamped  at  the  Grand  Central  Station,  New  York, 
at  6  p.  M.,  January  9,  1918.  The  letter  was  not  received  at  the 
office  of  the  respondent  until  9:30  a.  m.,  on  the  morning  of 
January  11th,  one  day  after  the  discount  period  had  expired, 
and  under  the  rule  of  the  company  payment  for  the  full  amount 
of  the  bill  was  demanded. 

The  rule  of  the  respondent  in  its  published  tariff  which  ap- 
plies to  and  controls  in  the  payment  of  bills  reads  as  follows : 

"Bills  for  water  rent  are  due  quarterly  in  advance  on  the  first 
day  of  the  quarter,  and  are  to  be  paid  within  ten  days  after 
they  fall  due. 

"If  payment  is  received  at  the  company's  office  before  close  of 
business  on  the  10th  day  of  the  quarter  10  per  cent  will  be 
deducted  from  the  gross  amount  of  the  water  bill;  and  if  not 
paid  within  thirty  days  after  they  fall  due,  the  water  may  be 
cut  off  without  further  notice,  and  the  company  will  collect  the 
gross  amoimt." 

The  respondent  takes  the  position  that  since  the  letter  con- 
taining the  remittance  did  not  reach  its  office  until  the  discount 
period  had  expired,  it  could  not  allow  the  usual  discount  with- 
out laying  itself  open  to  the  charge  of  discrimination.  That 
due  notice  is  given  on  each  bill  rendered  when  payment  must 
be  made  to  get  the  benefit  of  the  10  per  cent  discount,  and  that 
the  bills  are  sent  out  in  ample  time  to  enable  anyone  f  rona  what- 
ever point  payment  may  be  made  to  take  advantage  of  the 
deduction. 

Complainant  maintains  that  as  its  check  was  mailed  at  6  p.  m. 
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(.»ii  January  9th,  in  time  to  reach  the  office  of  the  respondent 
before  the  close  of  business  on  the  evening  of  the  10th,  in  the 
regular  coui*c3  of  the  mail,  the  discount  should  have  been  al- 
lowed; that  the  failure  of  the  letter  to  reach  the  office  of  the 
respondent  in  time  was  due  to  delay  or  miscarriage  of  the  mail, 
for  which  it  should  not  be  held  responsible ;  that  in  this  instance 
it  followed  its  customary  practice  of  making  remittance  by  mail, 
•which  was  evidently  delayed  en  route  by  circumstances  over 
which  it  had  no  control ;  and  that  the  great  irregularity  in  the 
transit  of  mails  at  that  time  by  reason  of  the  severe  winter 
weather  and  general  congestion  in  traffic  was  a  matter  of  which 
the  respondent  had  knowledge,  and  therefore  a  payment  trans- 
mitted to  reach  its  destination  under  ordinary  conditions  before 
the  close  of  business  on  the  evening  of  January  10th  should 
have  been  given  credit  for  the  usual  discount,  especially  where 
there  existed,  as  in  this  case  under  the  method  of  dealing  estab- 
lished between  the  parties,  a  reasonable  ground  to  expect  prompt 
payment  by  mail. 

It  appears  that  the  first  discount  offered  by  the  Clearfield 
Water  Company  for  prompt  payment  was  made  on  April  1, 
1916,  and  that  the  complainant  took  no  advantage  of  the  offer 
on  any  of  its  bills  until  April,  1917,  and  then  only  after  the 
matter  was  brought  to  its  attention  and  urged  upon  it  by  the 
resf)ondent.  The  testimony  also  shows  that  since  then  several 
small  bills,  amounting  in  one  instance  only  to  $8.38,  were  not 
paid  in  time  to  get  the  benefit  of  the  discount,  and  that  payment 
for  one  of  these  was  not  sent  through  the  mail,  but  made  in 
person  by  an  agent  of  complainant. 

The  payments  of  the  complainant,  tendered  within  the  period 
of  discount,  have  therefore  not  been  made  a  sufficient  length  of 
time  to  establish  a  method  of  dealing  which  could  be  regarded 
as  fixing  a  custom  or  usage  which  would  warrant  the  respondent 
to  look  for  a  prompt  remittance.  Consequently  whatever  reasons 
might  be  urged  where  such  a  practice  has  been  established  for 
allowing  discount  under  the  facts  and  circumstances  appearing 
in  this  case  could  not  be  advanced  as  being  applicable  to  the 
complainant 

However,  it  would  seem  to  the  Commission  that  a  rule  pro- 
viding for  a  discount  within  a  specified  time  limit  should  be  so 
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phrased  that  it  would  hold  the  patron  making  payment  respon- 
sible for  his  own  delinquency  only,  and  not  for  a  delay  con- 
tingent upon  events  beyond  his  control.  Especially  should  this 
precaution  be  taken  where  payment  is  made  by  mail,  or  where 
the  course  of  remittance  is  liable  to  interruption  through  some 
casualty.  The  importance  of  framing  a  rule  in  this  manner  is 
emphasized  where,  as  in  the  present  instance,  payment  is  made 
through  a  distant  oflSce  in  another  state,  and  where  the  letter 
of  remittance  must  pass  over  several  lines  or  divisions  of  rail- 
road before  reaching  its  destination.  It  could  not  be  considered 
a  reasonable  regulation  which  would  impose  the  loss  of  discount 
upon  the  eonsumer,  where  payment  was  made  in  due  time  but 
delayed  in  the  transit  of  the  mails. 

Under-  the  rule  of  respondent  a  letter  might  be  mailed  in  the 
city  of  New  York,  at  the  time  of  a  heavy  blizzard  such  as  we 
have  had  in  this  country,  two  or  more  days  before  the  expiration 
of  the  discount  period,  and  yet  fail  to  reach  Clearfield  in  time 
to  receive  credit  for  prompt  payment.  Clearjy  no  rule  can  be 
defended  that  in  its  application  affords  no  better  protection  to 
payments  made  from  a  distance  or  from  any  point  where  remit- 
tance may  be  held  up  in  such  manner.  This  defect  in  the  rule 
could  be  eliminated  if  it  would  provide  that  the  discount  will 
be  allowed  (m  all  payments  by  mail  where  the  envelop  inclosing 
the  remittance  bears  the  postmark  dated  not  later  than  the  last 
day  of  discount.  Such  a  rule  could  be  literally  followed,  and 
the  burden  of  any  delinquency  placed  where  it  belongs  without 
raising  an  issue  between  the  parties. 

In  view  of  the  possible  delinquency  in  payment  that  may 
occur  through  the  mails  under  the  rule  now  controlling  in  the 
matter,  and  for  which  detention  the  consumer  is  not  responsible, 
and  the  fact  that  the  remittance  here  in  issue  was  entered  in 
the  mail,  as  evidenced  by  the  postmark  on  the  envelop  contain- 
ing the  check,  in  due  time  to  reach  its  destination  as  required 
under  the  rule  to  secure  the  discount  had  there  been  no  undue 
obstruction  of  the  mails,  and  in  view  of  the  company's  practice 
in  receiving  remittance  by  mail,  the  Commission  is  of  the  opin- 
ion that  respondent's  rule  as  applied  does  not  give  reasonable 
and  adequate  protection  to  the  rights  and  interests  of  the  con- 
sumer, and  that  the  prayer  of  the  complainant  should  be  pranted. 
P.U.R.1918D. 


Digitized  by 


Google 


548  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

The  respondent  is  accordingly  directed  to  allow  to  complam- 
ant,  the  New  York  Central  Railroad  Company,  upon  receipt 
of  this  order,  the  amount  of  discount  involved  in  this  proceed- 
ing, and  also  to  change  the  language  of  its  rule  on  discount  so 
that  there  can  be  no  question  when  a  delinquency  occurs  in  trans- 
mitting payment  by  mail  that  the  party  making  the  remittance 
is  alone  responsible  for  the  delay. 


INDIANA  SUPREME  COURT. 

NORTHERN  INDIANA  &  SOUTHERN  MICHIGAN  TET.E- 
PHONE,  TELEGRAPH,  &  CABLE  COMPANY 

V. 

PEOPLE'S  MUTUAL  TELEPHONE  COMPANY  OF 
LA  GRANGE  et  al. 

[No.  23,088.] 

(_  Ind.  — ,  119  N.  E.  212.) 

Constitntional  law  —  Impairment  of  contract  —  Physical  connection 
on  telephone  lines, 

1.  Whether  toll  contracts  between  two  telephone  companies  are 
monopolistic  is  immaterial  on  the  question  of  a  third  company's  right 
to  physical  connection;  since,  even  if  valid,  they  would  not  prevent  the 
state  from  exercising  its  power  to  provide  for  the  welfare  of  the  peo- 
ple. 

Injunction  —  Terminable  contract, 

2.  A  utility  contract  terminable  by  either  party  on  thirty  days* 
notice  is  not  a  suflScient  barrier  to  a  permanent  injunction  against  a 
Commission  order,  if  otherwise  justified. 

Pleadings  —  Conclusions  —  Statutes. 

3.  While  the  pleading  of  conclusions  is  somewhat  justified  by  a 
recent  Indiana  statute,  the  practice  should  not  be  encouraged. 

Service  —  Physical  connection  of  telephones  —  Competition, 

4.  The  fact  that  a  local  telephone  company,  having  connections 
with  the  lines  of  a  toll  company,  would  be  subjected  to  competition,  is 
not  a  sufficient  ground  for  denying  the  petition  of  a  third  company  for 
physical  connection  with  the  toll  company;  nor  is  it  a  sufficient  answer 
for  the  connected  company  to  say  it  is  willing  to  serve,  if  the  subscrib- 
ers of  the  petitioning  company  would  have  to  install  the  connected  com- 
pany's instruments,  or  leave  their  places  of  business  or  homes  to  use 
«uch  instruments  elsewhere  located. 

Service  —  Physical  connection  through  competing  company, 

5.  Direct  physical  connection  between  the  lines  of  a  toll  company 
P.U.R.1918D. 
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and  a  local  company  is  preferable  to  connection  through  the  exchange 
of  a  competing  local  company,  especially  where  the  latter's  right  to  use 
the  lines  of  the  toll  company  is  terminable  upon  thirty  days'  notice. 

Injttnction  —  PhfHeal  connection  of  telephone  lines  —  ISxluxustion  of 
remedies. 

6.  The  fact  that  a  Commission  order  requires  the  physical  connec- 
tion of  the  lines  of  two  telephone  companies  in  such  a  way  as  to  inter- 
fere with  the  service  of  another  company  is  not  a  sufficient  groimd  for 
relief  by  injunction,  sines  this  is  a  mere  detail  which  may  be  modified 
on  petition. 

Appeal  and  review  —  Physical  connection  —  Motive  —  Injunction, 

'  7.  The  motive  of  a  telephone  company  in  seeking  physical  connec- 
tion with  the  lines  of  another  company  is  immaterial  in  an  action  for 
an  injunction  against  a  Commission  order  granting  such  relief,  where 
the  Commission's  action  was  taken  after  a  proper  hearing,  and  no  ir- 
regularity is  alleged. 

Vrocedure  —  Demurrer  —  Trial. 

8.  The  court  cannot  dismiss  a  complaint  a  demurrer  to  which  had 
been  overruled  and  an  answer  to  which  has  been  imposed,  although  no 
remedy  is  available  to  the  plaintiff,  the  proper  procedure  being  to  sus- 
tain the  demurrer.  ^ 

[April  4,  1918.] 

Appeal  by  plaintiff  from  a  judgment  of  the  Circnit  Court, 
La  Grange  County,  James  Story  Drake,  Judge,  in  an  action  by 
the  Northern  Indiana  &  Southern  Michigan  Telephone,  Tele- 
graph, &  Cable  Company  against  the  People's  Mutual  Telephone 
Company  of  La  Grange,  Indiana,  and  the  Home  Telephone  & 
Telegraph  Company  of  Fort  Wayne,  Indiana,  and  the  Public 
Service  Commission  of  Indiana,  to  modify  or  enjoin  the  enforce- 
ment of  an  order  of  the  latter;  judgment  for  defendants,  reversed 
in  part  and  affirmed  in  part. 

Appearances:  T.  E.  Ellison,  of  Ft.  Wayne,  and  Hanan,  Wat- 
son, &  Hanan,  of  La  Grange,  for  appellant;  L.  A.  Foster  and 
F.  J.  Dunten,  both  of  La  Grange,  for  appellees. 

Harvey,  J.,  delivered  the  opinion  of  the  court: 
The  Home  Telephone  &  Telegraph  Company  of  Ft.  Wayne, 
Indiana,  an  appellee  herein,  may  be  described,  for  the  purposes 
of  this  case,  as  a  long-distance  telephone  company,  having  lines 
reaching  numerous  points  in  Indiana  and  adjacent  states.  The 
Northern  Indiana  &  Southern  ^Michigan  Telephone,  Telegraph,, 
&  Cable  Company,  appellant,  may,  for  like  purposes,  be  described 
as  a  company  doing  a  local  business  at  La  Grange,  Indiana,  and 
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its  vicinity,  and  having  a  contract  with  said  home  company  for 
long-distance  service  over  the  latter's  lines.  This  contract  is,  in 
terms,  exclusive,  in  that  all  of  the  home  company's  long-distance 
messages  to  La  Grange  and  vicinity  are  to  be  commimicated 
through  the  northern  company's  exchange  at  La  Grange,  and 
all  the  northern  company's  long-distance  messages  are  to  be  com- 
municated over  the  lines  of  the  home  .company.  The  People's 
Mutual  Telephone  Company  of  La  Grange  has  an  exchange  in 
La  Grange,  with  which  are  connected  several  exchanges  located 
in  towns  of  La  Grange  county,  owned  and  operated  by  other  local 
companies,  and  all  interested  in  the  people's  company.  The 
latter  exchanges  have  lines  radiating  in  al'l  directions  and  serving 
their  respective  neighborhoods.  The  people^s  company  thus 
serves  about  1,500  patrons,  but  had,  at  the  time  hereinafter  men- 
tioned, no  long-distance  connections;  and,  desiring  such  long- 
distance connections,  the  people's  company  petitioned  the  Public 
Service  Commission  of  Indian^  for  an  order  providing  that  the 
exchange  of  the  people's  company  be  connected  with  the  long- 
distance lines  of  the  home  company.  The  northern  company, 
being  notified  of  said  petition,  appeared  before  said  Commission 
and  filed  a  cross  petition,  protesting  against  the  granting  of  said 
petition,  and  asking  that  the  people's  company  be  required  to  do 
its  long-distance  business  through  the  northern  company's  ex- 
change in  La  Grange. 

After  a  hearing,  the  Commission,  on  August  4,  1911,  entered 
an  order  reciting  the  foregoing  facts,  and,  in  addition  thereto, 
that  public  convenience  and  necessity  required  that  physical 
connection  be  made  between  the  Home  Telephone  Company's 
lines  at  the  town  of  La  Grange  and  the  People's  mutual  system 
of  lines ;  that  such  physical  connection  can  be  made  without  sub- 
stantial detriment  or  irreparable  injury  to  the  Home  Telephone 
Company  or  the  users  of  its  equipment;  that  the  Home  Tele- 
phone Company  shall  provide  for  and  make  at  the  expense  of 
the  People's  Mutual  Company,  such  physical  connection,  and 
furnish  long-distance  service;  and  that  the  home  company  shall 
file  with  the  Commission,  subject  to  its  approval,  a  schedule  of 
rates  and  charges  for  such  service.  The  Commission  further 
found  and  adjudged  that  the  systems  of  poles  and  lines  of  the 
People's  Mutual  Company  and  its  connecting  lined  are  not  main- 
P.U.R.1018D. 
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tained  at  a  proper  standard  of  eflSciency;  and  that  before  such 
physical  connection  is  made  the  people's  company  and  its  con- 
necting companies  shall  repair  and  improve  their  said  systems, 
of  lines  and  poles,  and  change  all  grounded  lines  to  metallic 
circuits,  and  that,  after  an  inspection  has  been  made  by  the 
CommiBsion,  it  will  issue  a  certificate  of  approval,  if  found  in 
satisfactory  condition,  and  that  physical  connection  shall  be 
made  within  ten  days  after  the  Commission  shall  issue  its  cer- 
tificate of  approval  of  the  condition  of  the  lines.  The  petition 
further  ordered  that  the  cross  petition  of  the  Northern  Indiana 
Company  be  in  all  things  denied.  The  Commission's  order 
provided  that  it  should  be  in  effect  for  a  period  of  five  years. 
The  Commission,  however,  reserved  the  right,  either  on  its  own 
motion  or  the  complaint  of  any  interested  party,  to  modify  or 
set  the  same  aside. 

Thereafter  appellant  filed  in  the  court  below  a  complaint  in 
two  paragraphs,  asking  that  the  judgment  of  the  Commission  be 
80  modified  as  to  order  that  the  long-distance  connection  of  the 
people^s  company  with  the  home  company  be  made  through  the 
exchange  of  appellant  at  La  Grange,  and  asking  an  injunction 
preventing  the  Commission,  the  people^s  company,  and  the  home 
company  from  doing  anything  to  carry  out  the  order  of  the 
Commission  without  recognizing  the  rights  of  appellant.  The 
second  paragraph  of  this  complaint  contains  more  specific  and 
detailed  allegations  of  substantially  the  facts  stated  in  the  first 
paragraph. 

The  Cwnmission  and  the  people's  company,  defendants  to 
said  complaint,  each  demurred  to  each  paragraph  thereof.  Said 
demurrers  were  sustained  and  judgment  rendered  thereon  in 
favor  of  each  of  said  defendants  as  against  appellant. 

From  this  judgment  this  cause  was  brought  here  on  appeal, 
and  the  appeal  was  by  this  court  dismissed  for  the  reason  that 
the  cause  in  the  court  below  had  not  been  entirely  disposed  of, 
but  was  pending  undetermined  as  to  the  home  company, .  the 
third  defendant.  Northern  Indiana  &  S*  M.  Teleg.  &  Cable  Co. 
V.  People's  Mut.  Teleph.  Co.  184  Ind.  267,  P.U.K.1916C,  534, 
111  N.  E.  4.  The  court  below  thereupon  overruled  the  demurrer 
of  the  home  company  to  each  paragraph  of  complaint.  The 
home  company  answered  the  complaint  by  a  denial,  and  the 
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cause  was  submitted  for  trial;  whereupon  iJlfe  court  announced 
that  no  remedy,  under  the  circumstances,  could  be  granted  ap- 
pellant as  against  the  home  company,  and  the  court  dismissed 
said  cause  as  to  the  home  company. 

The  errors  now  here  assigned  are:  The  sustaining  of  the 
demurrers  of  the  Commission  and  of  the  people's  company  to 
the  complaint,  and  the  dismissal  of  the  cause  against  the  home 
(foinpauy,  and  the  overruling  of  the  appellant's  motion  to  modify 
the  order  of  dismissal. 

The  complaint  alleges  there  is  manifest  error  in  the  proceed- 
ings of  the  Commission,  and  that  the  Commission  improperlj 
and  wrongfully  made  and  entered  the  order. 

The  complaint  does  not  point  out  any  lack  of  jurisdiction  in 
the  Commission  nor  any  irregularity  in  its  procedure.  All  pre- 
sumptions are  indulged  in  favor  thereof.  Pittsburgh,  C.  C.  & 
St  L.  E.  Co.  V.  Railroad  Commission,  171  tnd.  189,  86  N.  E. 
328.  The  complaint,  by  indefinite  allegation,  attacks  the  cor- 
porate existence  and  organization  of  the  people's  company,  and 
some  of  its  associated  and  connected  companies,  and  allies  that 
neither  of  said  companies  has  issued  any  capital  stock,  or  has 
^^means,"  and  says  that  neither  the  persons  nor  companies  in 
said  aggregation  constitute  or  operate  a  public  utility ;  that  they 
are  not  authorized  so  to  operate  in  serving  the  general  public, 
which  has  at  all  times  been  excluded  from  service.  Waiving 
all  question  of  the  -right  of  appellant  to  this  question,  the  cor- 
porate existence,  powers,  or  authority  of  any  of  said  companies, 
we  find  sufficient  in  the  complaint  to  overcome  said  allegations. 
The  complaint  embodies  appellant's  answer  filed  with  the  Com- 
mission, wherein  appellant  alleges  that  the  people's  company  and 
several  of  its  connecting  local  organizations  are  incorporated 
under  the  laws  of  Indiana,  and  states  details  of  organizations 
and  the  purposes  thereof.  The  complaint  alleges  that  the  peo- 
ple's company  has  a  franchise  from  the  town  and  county  of  La 
Grange;  that  it  and  its  associates  are  competitors  of  appellant, 
and  have  sought  and  received  and  transmitted  for  hire  messages 
that  would  otherwise  have  been  transmitted  over  appellant's 
lines.  Thus  it  appears  that  the  people's  company  and  its  asso- 
ciate companies  are,  for  the  purpose  of  this  case,  corporations 

authorized  and  offering  to  perform  public  utility  servioa  The 
P.U.R.1918D. 

Digitized  by 


Google 


NORTHERN  IND.  k  S.  M.  T.  T.  &  C.  CO.  v,  PEOPLE'S  M.  T.  CO.    653 

complaint  alleges  sufficient  facts  to  show  that  the  appellant  was 
a  proper  party  to  the  proceedings  hefore  the  Commission,  and 
entitled  to  appeal  from  a  decision  of  the  Commission.  The 
question,  then,  is  whether  the  order  of  the  Commission  should 
stand  and  be  enforced  in  view  of  the  facts  presented  by  the  com- 
plaint on  appeal  therefrom. 

[1]  A  point  made  on  demurrer  is  that  the  alleged  contracts 
between  Appellant  and  the  home  company,  whereby  appellant 
claims  an  exclusive  right  to  receive  and  transmit  all  long-dis- 
tance messages  between  Ft.  Wayne  and  La  Grange,  are  monopo- 
listic, and  therefore  void. 

Such  contracts,  as  between  the  parties  thereto,  may  or  may 
not  be  valid,  but,  if  valid,  they  do  not  prevent  the  state  from 
exercising  its  power  to  provide  for  tiie  welfare  of  the  people, 
oven  though  such  provision  may  render  such  contracts  partially 
or  wholly  ineffective.  See  authorities  cited  to  this  point  in  Win- 
field  V.  Public  Service  Conmiission,  —  Ind.  — ,  P.U.R.1918B, 
747,  118  K  E.  531. 

[2]  It  further  appears  by  the  complaint  that  said  contracts 
may  be  terminated  by  either  party  thereto  upon  thirty  days' 
notice.  Therefore  it  is  not  material  that  we  decide  whether 
such  contracts  are  monopolistic,  and  therefore  void;  it  is  suffi- 
cient to  here  say  that  said  contracts,  and  the  rights  which  appel- 
lant asserts  based  thereon,  as  appears  from  the  complaint,  are 
not  sufficient  to  make  said  complaint  good,  as  against  tiie  Com- 
mission, for  a  permanent  injunction.  Such  a  contract,  because 
of  its  own  limitations,  and  in  view  of  the  state's  said  power, 
cannot  be  used  as  a  foundation  for  a  permanent  injunction 
against  an  order  providing  for  long-distance  telephone  connection 
in  the  interest  of  1,500  subscribers  to  another  telephone  com- 
pany having  no  telephone  connections. 

[3]  Appellant's  claim  that  it  will  be  irreparably  injured  if 
the  Commission's  order  is  enforced  cannot,  in  view  of  what  ap- 
pears in  its  complaint,  be  sustained.  No  facts  are  alleged  lead- 
ing to  this  conclusion,  but  rather  to  a  contrary  conclusion.  While 
the  pleading  of  conclusions  is  somewhat  justified  by  our  recent 
statute,  the  practice  of  pleading  conclusions  should  not  be  en- 
couraged.    The  justification  may  be,  and  is  in  this  case,  dis- 

nelled  by  specific  facts  alleged  in  the  complaint. 
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[4]  The  complaint  of  appellant,  when  analyzed  and  reduced 
to  its  substance,  is  that  appellant  will  be  subjected  to  competition 
in  its  long-distance  business.  This  alone  is  not  a  reason  for 
preventing  the  enforcement  of  the  Commission's  order.  Some- 
thing more  than  the  individual  interests  of  two  contestants  must 
appear  before  the  state  is  warranted  in  interfering  to  prevent 
or  to  permit  competition.  Appellant  does  not  allege  facts  show- 
ing that  it  has  a  property  right  or  vested  interest  in  its  long- 
distance contract  superior  to  the  state's  power,  exercised  by  the 
Commission,  to  interfere  therewith  for  the  public  good.  The 
complaint  does  not  allege  an  investment  in  long-distance  equip- 
ment under  circumstances  or  sufficient  to  have  that  effect.  For 
all  that  appears  in  the  complaint,  the  payment  by  appellant  to 
the  home  company  of  a  small  sum  per  year,  and  the  obligation 
of  appellant  to  assist  in  the  maintenance  and  repair  of  certain 
lines  belonging  to  the  home  company,  may  be  treated  as  rental 
for  the  right  to  use  the  line,  which  right  may  be  terminated  at 
any  time  within  thirty  days.  All  other  investment  of  the  appel- 
lant company  in  long-distance  exchange  would,  so  far  as  appears 
by  the  complaint,  have  been  necessary  for  long-distance  purposes, 
whether  appellant's  connection  be  made  with  the  home  company 
or  with  some  other  company,  and  independent  of  the  existence 
or  nonexistence  in  La  Grange  of  a  competitor. 

Appellant's  allegations  that  it  has  local  lines  and  exchanges 
in  several  of  the  communities  served  by  the  people's  company, 
and  allegations  as  to  appellant's  preparation  and  willingness  to 
furnish  all  such  localities  with  long-distance  service,  are  of  little 
force  when  the  complaint  does  not  negative  the  fact  that  the 
1,500  subscribers  of  the  people's  company  would  be  compelled 
either  to  install  appellant's  instruments  or  leave  their  places  of 
business  or  their  homes  in  order  to  use  appellant's  instriunents 
elsewhere  located.     This  is  not  regarded  as  sufficient  to  exclude 
other  companies  from  connections  enabling  a  more  constant  aou 
convenient   opportunity  for   long-distance   service.      Tillamook 
County  Mut.  Teleph.  Co.  v.  Pacific  Teleph.  &  Teleg.  Co.  (Or.) 
P.U.R.1917D,  1.    The  allegations  of  the  complaint  are  not  suffi- 
cient to  show  that  the  home  company's  long-distance  wires  wall 
be  so  overtaxed,  or  the  use  thereof  so  complicated,  by  the  ^ong- 
distance  connection  granted  by  the  Commission  to  the  peopk* 
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company,  as  to  materially  interfere  with  or  destroy  appellant's 
long-distance  service. 

[5]  That  the  said  long-distance  wires  are  suflScient  to  accom- 
modate all  long-distance  messages  to  or  from  all  patrons  of  both 
appellant  and  the  people's  company  is  evident  from  the  allega- 
tion that  all  long-distance  messages  originating  on  the  lines  of  the 
people's  company  will  he  properly  served,  providing  the  ex- 
change of  the  people's  company  in  La  Grange  is  connected  with 
appellant's  exchange  in  La  Grange,  and  such  messages  trans- 
mitted through  the  latter.  Even  so,  this  would  subject  the  long- 
distance business  of  the  people's  company  to  the  management  of 
its  competitor;  and  the  Conamission  may  very  properly  have 
considered,  as  this  court  considers,  this  not  a  desirable  arrange- 
ment for  public  welfare.  Such  a  connection  would  also  subject 
the  people's  company  to  the  contingency  of  a  termination  of  the 
contracts  of  the  northern  company  with  the  home  company. 

The  claim  of  appellant  that  the  connection  of  the  people's 
company  vrith  the  home  company's  lines  will  cause  confusion 
and  delay  in  appellant's  business,  by  reason  of  anticipated  efforts 
by  the  people's  company  to  use  the  long-distance  wires  when  in 
the  use  of  or  needed  by  appellant,  is  not  supported  by  the  com- 
plaint. The  complaint  alleges  and  the  record  shows  that  the 
home  company  has  more  than  one  circuit  connecting  its  exchange 
in  Ft.  Wayne  with  La  Grange,  and  does  not  negative  the  fact 
that  more  can  be  Ftrung.  Furthermore,  the  complaint  sets  out 
the  order  of  the  Commission,  which  does  not  require  the  use  by 
the  people's  company  of  the  present  or  any  specified  wires,  and 
does  provide  that  the  people's  company  shall  pay  all  the  expenses 
of  making  the  ordered  connection  with  the  home  company. 

[6]  If  it  be  a  fact  that  the  present  order,  as  is  claimed  by 
appellant,  requires  that  the  connection  be  made  to  the  present 
wires  of  the  home  company  used  by  appellant,  and  that  this  will 
materially  interfere  with  appellant's  service,  this  is  a  mere  detail, 
subordinate  to  the  greater  question  of  the  public  welfare  involved, 
and  the  Commission's  order  as  to  such  details  can  be  modified 
on  petition,  as  the  order  and  the  statute  expressly  provide.  Chi- 
cago, I.  &  L.  R.  Co,  V.  Railroad  Commission,  175  Ind.  630,  95 

IT.  E.  «SG4:.     Appellant  has  asked  no  such  modification,  and  has 
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thus  subjected  itself  to  a  holding  that  it  has  not  exhauiited  its 
remedies  before  the  Commission. 

In  this  connection  we  may  say  that  proper  practice  requires 
that  an  aggrieved  party  should  submit  his  grievance  to  the  Com- 
mission by  a  motion  to  modify,  and  thus  obtain  a  ruling  in  ad- 
vance of  an  appeal  to  the  circuit  or  superior  court,  which  appeal 
opens  for  retrial  all  the  issues  and  questions  determined  by  the 
Commission.  Appellant  allies  that  the  poles,  instruments,  and 
equipment  generally  of  the  people's  company  and  its  associate 
companies  are  not  sufficient  for  use  in  long-distance  service,  and 
that  a  connection  therewith  would  be  to  the  disadvantage  of  all 
other  lines  therewith  connected.  The  complaint,  however,  also 
alleges  that  the  Commission  so  found,  and  that,  therefore,  the 
Commission  postponed  the  right  to  make  such  physical  long- 
distance connection  with  the  home  company's  lines  until  the 
people's  company  had  remedied  all  such  defects,  and  until  the 
Commission  had  later  inspected  and  granted  a  certificate  to  that 
effect  This  removes  the  strength  of  said  allegations,  even  though 
it  should  be  found  from  the  complaint  that  these  facts  concerned 
the  appellant.  *.^ 

[7]  It  is  alleged  in  the  complaint  that  the  people's  company 
is  not  acting  in  good  faith,  but  is  seeking  only  to  injure  and 
destroy  the  business  and  property  rights  of  appellant.  The  com- 
plaint, on  the  contrary,  shows  that  the  people's  company  filed  a 
lawful  petition  for  an  order,  to  be  granted  only  after  a  hearing. 
The  complaint  alleges  that  such  a  hearing  was  had  of  all  parties 
affected  and  an  order  entered,  and,  as  before  stated,  no  irregu- 
laritj  is  alleged.  Hence,  whatever  the  motive  of  the  people's 
company  in  asserting  and  petitioning  for  that  which  might  be 
legally  granted,  that  motive  cannot  be  influential  here. 

This  complaint  does  not  present  facts  showing  one  company 
in  La  Grange  in  business,  and  another  asking  a  franchise  to 
establish  a  competitive  business.  The  complaint  rather  shows 
two  companies  in  business  and  in  competition  in  La  Grange,  each 
having  a  franchise;  and  one  having  long-distance  arrangements 
for  the  accommodation  of  its  patrons  and  the  public,  and  the 
other  lacking  long-distance  arrangements  and  desiring  same  for 
the  accommodation  of  its  patrons  and  the  public.  So  far  as  this 
appellant  is  concerned,  nothing  appears  in  the  complaint  justify- 
ing a  denial  of  this  desire,  unless  it  be  purely  a  matter  of  com- 
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petition.  Decisions  of  courts  and  rulings  of  commissions  hold- 
ing that  imder  some  circumstances  a  duplication  of  investment 
and  plant  will  not  be  permitted  are  not  in  point.  The  duplication 
of  investment  and  plant  and  competition  here  exist  to  a  material 
extent.  The  question  is  whether  the  1,500  patrons  of  one  of  the 
companies  shall  be  denied  long-distance  connection  direct  with 
a  long-distance  company,  or  be  subordinated  to  a  marshaling  of 
its  long-distance  messages  by  the  management  of  its  competitor, 
a  very  different  proposition.  We  are  of  the  opinion  that  the 
demurrers  of  the  people's  company  and  of  the  Commission  to 
each  paragraph  of  the  complaint  were  properly  sustained,  and 
the  judgment  rendered  in  favor  of  the  people's  company  and  the 
Commission  against  appellant  should  not  be  reversed. 

[8]  The  remaining  questions  relate  to  the  dismissal  by  the 
circuit  court  of  appellant's  cause  against  the  home  company. 
The  cause,  as  between  Hie  parties  last  named,  was  put  at  issue 
by  a  general  denial,  was  called  and  submitted  to  th^  court  for 
trial.  The  court  thereupon  entered  of  record  a  statement  which 
means  that,  in  view  of  the  judgments  rendered  against  plaintiff 
and  in  favor  of  the  people's  company  and  the  Commission,  to 
the  effect  that  the  Commission's  order  should  stand  as  against 
the  home  company,  the  court  could  not  grant  any  relief  to  the 
plaintiff  to  the  effecti^that  the  Oommifision's  order  should  not 
stand  as  against  the  home  company.  This  seems  a  reasonable 
conclusion,  especially  as  the  plaintiff  and  defendant  home  com- 
pany were  both  then  bound  by  the  said  judgments  that  the  order 
of  the  Commission  should  stand  against  appellant  and  the  home 
company,  and  said  judgments  were  a  refusal  to  grant  appellant 
relief  identical  with  that  which  it  asks  against  the  home  com- 
pany. The  reasoning,  however,  should  have  led  to  the  sustaining, 
rather  than  the  overruling,  of  the  demurrer  of  the  home  company 
to  appellant's  complaint.  As  then  appeared  of  record  in  the 
circuit  court,  the  complaint  of  appellant  was  good  as  against 
the  home  company,  and  the  issue  thereon  so  appearing  of  record 
should  have  been  tried.  The  dismissal  was  an  error,  and  for 
this  the  judgment  rendered  as  between  the  home  company  and 
appellant  is  reversed  for  further  proceedings. 

Th0  judgments  in  favor  of  the  Public  Service  Commission 
of  Indiana  and  the  People's  Mutual  Teleph(»ie  Company  of  La 
Grange  are  affirmed. 

P.U.R.1918D. 
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INBIANA  PUBLIC  SERVICE  COMMISSION. 

EE  CITIZENS  TELEPHONE  COMPANY. 
[No.  2619.] 

Service  —  Telephone  —  Eatahlishment  of  toll  rates. 

The  Indiana  Commission  will  not  permit  the  establishment  of 
tolls  for  telephone  service  merely  for  the  purpose  of  removing  conges- 
tion which  exists  because  of  unlimited  free  service. 

[April  26,  1918.] 

Application  for  permission  to  establish  toll  rates;  denied. 
Connections  over  free  service  lines  ordered  limited  to  five 
minutes. 

Appearances:  Foster  V.  Smith  for  the  petitioner;  Baker, 
Richman,  &  Neibel  for  the  respondents. 

By  the  Commission:  The  petitioner  owns  and  operates  tele- 
phone plants  and  systems  at  Columbus,  Clifford,  Elizabethtown, 
and  Grammer.  Application  is  made  to  establish  a  toll  charge 
of  10  cents  per  five-minute  message  between  each  and  all  of  the 
following  exchanges  :  Columbus,  Clifford,  Elizabethtown,  Gram- 
mer, Hope,  Taylorsville,  Flat  Rock,  Azalia,  Jonesville,  Ilarts- 
ville.'  All  of  the  above  ^xcffan^es  being  ]^ated  in  Bartholomew 
county,  Indiana,  except  Flat  Rock,  which  is  in  Shelby  county. 

Petitioner  sets  out  that  free  exchange  and  switching  service 
have  been  given  for  several  years  over  all  of  its  lines  with  and 
between  all  of  the  above-named  exchanges.  That  such  unlimited 
and  unrestricted  free  service  has  "caused  such  a  congestion  of 
service  demands  as  to  require  additional  trunk  lines  between  the 
foregoing  exchanges,  if  adequate  facilities  are  to  be  afforded  the 
patrons  of  your  petitioner,  unless  a  reasonable  means  be  inaugu- 
rated which  will  serve  to  discourage  the  use  of  said  lines  for  calls 
or  messages  which  are  wholly  trivial  and  unnecessary ;  that  such 
imlimited  and  unrestricted  use  of  the  lines,  switchboards,  and 
facilities  of  your  petitioner  is  a  service  for  which  your  petitioner, 
nor  any  other  of  the  corporations  or  partnerships  interested,  re- 
ceive remuneration;  and  that  the  business  transacted  and  ton- 
ducted  does  not  justify  the  expenditure  incident  to  building  said 

additional  trunk  lines. 
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^^That  such  unrestricted  use  of  the  lines,  exchanges,  and 
facilities  of  your  petitioner,  and  the  lines  of  the  connecting  com- 
panies and  partnerships,  encourages  the  useless  holding  of  the 
trunk  lines  for  trivial  purposes  when  business  of  importance  is 
waiting  to  be  sent  over  said  lines;  and  that  the  facilities  of  your 
petitioner  are  abused  in  this  manner/' 

Pursuant  to  notice  to  all  of  the  telephone  companies  and  ex- 
changes affected,  to  the  newspapers.  Chamber  of  Commerce,  and 
city  officials  of  Columbus  and  other  towns  affected,  the  hearing 
on  the  petition  was  held  in  the  rooms  of  the  Chamber  of  Com- 
merce at  Columbus  at  10  a.  m.,  April  22,  1918. 

It  will  be  noted  that  petitioner  asks  for  the  establishment  of 
tolls  solely  for  the  purpose  of  removing  the  congestion  which 
now  exists,  due  to  the  unlimited  and  unrestricted  use  of  the 
lines  largely  for  messages  that  are  trivial  and  unnecessary ;  that 
the  continuance  of  free  service  will  necessitate  the  construction 
of  additional  trunk  lines,  which  the  business  transacted  and 
conducted  does  not  justify. 

The  establishment  of  toll  rates  is  not  asked  for  the  purpose 
of  increasing  revenue,  nor  does  the  petitioner  seek  to  adjust  the 
matter  of  rates  generally,  nor  go  into  the  matter  of  revenues  and 
operating  expenses. 

The  following  statement  of  exchanges  affected,  the  distance 
from  Columbus,  and  the  number  of  subscribers  was  submitted 
by  petitioner : 


Columbus  1   . . . . 

Hope 

Flat  Rock    

Taylorsville  . . . 
Orammer  1  . . . . 
Elizabethtown  1 

Jonesville    

"Clifford    ....... 

Azalia 

Hartsville 


Miles  from  Colum- 
bus. 

Subscribers. 

2,200 

15 

600 

14 

225 

6i 

132 

1.3 

125 

7 

73 

10 

«5 

6 

45 

10 

41 

-      17 

(Included  in  Hope) 

1  Exchanges  owned  by  petitioner. 

Witnesses  for  the  petitioner  testified  that  there  was  an  average 
of  approximately  1,030  connections  made  each  day  under  the 
existing  free  service,  and  that  if  a  10-cent  toll  rate  were  estab- 
lished these  calls  would  be  reduced  80  per  cent,  which  would 
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leave  206  calls  each  day  at  the  10-cent  toll  rate,  making  a  total 
additional  toll  reventie  daily  of  approximately  $20.60,  or  ad- 
ditional toll  revenues  annually  (making  due  allowance  for  deduc- 
tion) of  approximately  $6,600.  That  with  petitioner  owning  the 
exchanges  at  Columbus,  Grammer,  Elizabethtown,  and  Clifford, 
and  receiving  all  of  the  toll  revenues  on  messages  between  these 
points,  and  receiving  one  half  of  the  toll  revenues  between 
Columbus  and  Hope,  and  smaller  portions  of  revenues  from  the 
remaining  exchanges,  and  allowing  for  other  deductions,  pe- 
titioner's share  of  the  additional  revenues  derived  from  the  estab- 
lishment of  a  10-cent  toll  between  the  points  mentioned  would 
amount  to  approximately  $4,500  or  5,000  annually. 

In  1916  petitioner  prayed  for  an  increase  in  rates,  and  an  order 
of  this  Commission  was  issued  in  July,  1916.  The  Commission 
found  at  that  time  that,  allowing  the  petitioner  an  increase  of 
$3,000  in  its  annual  operating  expenses,  the  existing  rates  would 
permit  the  petitioner  to  set  aside  6  per  cent  annually  for  depre- 
ciation, and  pay  an  8  per  cent  return  on  the  full  value  of  its 
property. 

In  the  instant  case,  the  petitioner  does  not  submit  its  whole 
rate  structure  for  revision,  nor  does  it  ask  for  the  establishment 
of  toll  rates  to  meet  increased  operating  expenses;  nor  does  it  set 
out  or  seek  to  prove  that  its  present  revenues  are  insufficient,  or 
its  present  rates  unreasonably  low.  In  the  absence  of  such  a 
showing,  the  presumption  arises  that  the  finding  of  the  Commis- 
sion in  its  previous  order  still  applies,  and  that  the  existing  rates 
are  reasonable,  and  do  yield  an  adequate  return.  To  establish 
the  toll  sought  would  be  to  provide  for  additional  income,  which, 
according  to  petitioner's  witnesses,  would  be  sufficient  to  pay  a 
fair  return  on  $50,000  to  $60,000  of  additional  capital  values 
which  petitioner,  so  far  as  the  evidence  in  this  case  discloses, 
does  not  have. 

If  the  Commlssicm  had  before  it  ^nd  were  considering  the  ap- 
plication of  petitioner  f fir  an  increase  in  rates  to  take  care  of  in- 
creased operating  expenses,  and  to  provide  sufficient  sums  for  de- 
preciation and  a  fair  return,  together  with  a  modern  appraisal 
of  the  company's  property,  and  an  audit  of  its  books,  an  entirely 
different  question  would  be  presented.  The  Commission  would 
have  an  opportunity  under  such  circumstances  of  determining 
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the  needs  of  petitioner,  and,  if  the  facts  warranted,  the  Commia- 
sion  would  be  in  position  to  consider  the  establishment  of  toll 
rates. 

There  were  a  large  number  of  petitioner's  patrons  present,  and 
they  were  asked  to  state  any  complaints  which  they  had  regard- 
ing the  service  rendered  by  the  petitioner,  or  as  to  the  congestion 
of  the  various  lines  of.  the  petitioner  on  account  of  the  unlimited 
free  service.  Of  the  one  hundred  or  more  patrons  present,  no 
one  was  heard  to  complain.  There  was  no  showing  by  business 
men  that  the  unlimited  free  service  interfered  with  business 
calls.  The  petitioner  complained  particularly  of  the  congestion 
in  its  Columbus  exchange,  occasioned  by  unlimited  free  service. 
Undoubtedly,  there  is  merit  in  this  claim,  and  it  is  the  desire  of 
the  Commission  to  correct  such  conditions. 

In  passing  on  a  number  of  applications  for  the  establishment 
of  toll  rates  in  lieu  of  free  service,  the  Commission  has  almost 
uniformly  held  that  tolls  should  be  established.  But  in  all  of 
these  cases,  the  petitioners  have  submitted  their  whole  rate 
structures  for  revision,  and  have  permitted  the  Commission  to 
consider  toll  revenues  in  determining  rates  necessary  to  provide 
sufficient  revenue  to  pay  operating  expenses,  depreciation,  and  a 
fair  return.  Inasmuch  as  the  petitioner  has  not  permitted  the 
Commission  to  thus  consider  its  application  for  tolls,  the  relief 
prayed  for  cannot  be  granted.  The  finding  in  this  connection 
should  not  be  interpreted  as  passing  upon  the  question  of  the 
propriety  of  establishing  toll  rates. 

In  order  to  relieve  the  congestion  in  the  Columbus  exchange, 
the  Commission  will  order  all  connections  over  the  free  service 
lines  limited  to  five  minutes,  and  petitioner  will  be  directed  to 
enforce  this  rule. 


MISSOUBI  PUBLIC  SERVICE  COMMISSION, 

K£  CAPITAL  CITY  WATER  COMPANY. 

[Case  Nos.  1146,  1147.] 

VaMuaUon  -^  Qaing  value  —  Early  losses. 

1.  No  allowance  should  be  made  for  early  losses  as  going  value,  in 
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a  rate  valuation,  where  the  past  rates  have  been  fixed  by  agreement^ 
and  the  former  owners  of  the  utility  were  satisfied  with  the  returns. 
Valuation  —  Land. 

2.  The  sum  at  which  land  was  appraised  by  experienced  local  real 
estate  men  was  accepted  as  its  fair  market  value  in  a  water-plant  rate 
valuation. 

Valuation  —  Land  —  Water  pumping  station  tract. 

3.  The  average  market  value  of  contiguous  land  is  a  fair  measure 
of  the  present  value  of  a  water  pumping  station  tract,  in  fixing  a  rate 
valuation  on  a  reproduction  basis,  even  though  the  tract  is  peculiarly 
adapted  for  the  purpose  for  which  it  is  used. 

Valuation  —  Buildinga. 

4.  It  is  reasonable  to  fix  the  value  of  buildings  in  a  rate  case  upon 
their  estimated  reproduction  cost  as  shown  by  unit  prices  furnished  by 
local  contractors  and  dealers  in  building  materials. 

Valuation  —  Watet*  —  Intake  tunnel. 

5.  The  value  of  the  intake  tunnel  of  a  water  plant  may  properly  be 
fixed  in  a  rate  case,  upon  a  unit  price  per  lineal  foot  based  on  contract 
prices  for  similar  work  in  a  near-by  city. 

Valuation  —  OverUead  expense. 

6.  An  allowance  of  12.1  per  cent  to  cover  overhead  charges  was 
made  in  a  water-plant  rate  valuation. 

Valuation  —  Overhead  expenses  —  Fixing  hy  comparison, 

7.  Tlie  percentage  to  be  allowed  to  cover  overhead  expenses  in  a 
rate  valuation  cannot  be  arrived  at  in  a  given  case  by  comparison  with 
that  fixed  in  another  case,  unless  all  details  relative  to  the  unit  con- 
struction costs  are  known  in  each  instance. 

Valuation  —  Brokerage, 

8.  No  allowance  should  be  made  for  brokerage  as  a  part  of  the 
plant  reproduction  cost  in  a  rate  valuation;  since  it  is  an  element  of 
bond  discount,  and  should  not  be  capitalized. 

Valuation  —  Going  value  ~  Consideration  of  as  a  distinct  and  sepa- 
rate elem,ent  of  value, 

9.  Calculations  of  a  utility's  going  value,  arrived  at  by  adding  the 
asstuned  cost  of  reproducing  the  business,  as  a  distinct  element,  to  the 
cost  of  reproducing  the  assembled  plant,  are  erroneous,  in  that  the 
business  of  the  plant  must  of  necessity  be  considered  in  estimating  the 
reproduction  cost  of  the  assembled  plant ;  since  without  patrons  it  would 
have  only  a  scrap  value. 

Valuation  —  Rate  —  Going  val%$e  —  Consideration  of  uHthout  fixing 
definite  value, 

10.  In  fixing  the  value  of  a  utility's  plant  for  rate  making,  the  Mis- 
souri Commission,  in  accordance  with  its  usual  policy,  will  not  under- 
take r^parately  to  fix  an  allowance  for  going  value,  but  will  take  into 
consideration  the  fact  that  the  plant  is  in  successful  operation  as  a 
going  concern. 

Valuation  —  Accrued  depreciation  —  Amount, 

11.  A  deduction  of  12  per  cent  wad  made  in  a  rate  Tahiatkm  for 
accrued  depreciation  of  a  water  plant. 
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ttetum  —  Water  —  Amount  —  VaUie  of  the  service, 

12.  A  water  utility  should  be  entitled  to  a  return  of  at  least  7  per 
cent,  exclusive  of  depreciation,  provided  that  such  an  amount  can  be 
derived  from  reasonable  rates. 

J^epreciation  —  Water  —  Amount. 

13.  An  annual  allowance  of  li  per  cent  of  a  water  utility's  plant 
value  is  reasonable  for  depreciation,  surplus,  and  contingencies. 

[January  29,  1918.] 

Application  by  the  Capital  City  Water  Company  for  au- 
thority to  increase  rates  consolidated  with  a  proceeding  for  the 
valuation  of  the  property  of  said  company.  The  present  value 
of  the  plant  for  rate-making  purposes  was  fixed  as  $360,000. 
The  present  rates  were  determined  to  be  unreasonably  low,  and 
authority  was  given  to  file  schedules  of  increased  rates  for  ap- 
proval by  the  Commission. 

Bean,  Commissioner:  I.  The  Capital  City  Water  Company, 
a  corporation  organized  under  the  laws  of  this  state,  engaged  in 
operating  a  water  system  at  Jefferson  City,  Missouri,  made  ap- 
plication to  increase  the  rates  charged  by  it  for  water  service 
(case  No.  1146). 

Thereupon,  pursuant  to  the  terms  of  §  78  of  the  Public  Service 
Commission  Law  the  Commission  instituted  a  proceeding  (case 
No.  1147)  for  determining  the  fair  present  value  of  the  prop- 
erty of  the  Capital  City  Water  Cwnpany  for  rate-making  pur- 
poses. 

The  application  to  increase  rates  and  the  valuation  proceeding 
were  heard  together,  and  all  evidence  offered  was  for  consider- 
ation in  both  cases.  Both  cases  will  be  disposed  of  in  this  report. 
The  city  of  Jefferson  City  was,  upon  application,  permitted  to 
intervene  herein.  Hearings  were  held  on  the  28th,  29th,  and 
3l8t  days  of  May,  and  on  the  1st  day  of  June,  1917.  Briefs 
were  filed  and  cases  argued  and  submitted  for  decision  on  the 
26th  day  of  October,  1917. 

The  reasons  assigned  by  the  Capital  City  Water  Company, 
"wdiich  will  be  referred  to  hereafter  as  the  "company,"  for  in- 
creasing its  rates  are: 

(1)  The  mtes  for  water  service  now  in  force  are  not  sufficient 
to  produce  a  fair  return  upon  the  value  of  its  property  now  de- 
voted to  the  use  of  the  public. 
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(2)  That  the  sum  of  $50,000  should  be  spent  at  <Hice  for 
additional  carrying  mains,  and  a  like  amount  for  a  filtration 
plant. 

It  will  be  timely  to  consider  advaneed  rates  for  a  return  upon 
the  amounts  to  be  added  to  capital  for  mains  and  a  filtration 
plant  when  expenditures  have  been  made  by  the  company  for 
such  purposes.  We  are  not  convinced  of  the  immediate  neces- 
sity of  the  additional  mains.  The  company  furnishes  water  to 
its  patrons  from  the  Missouri  river.  The  raw  water  is  clarified 
and  sterilized  by  well-known  processes,  by  the  use  of  lime  and 
iron  and  hypochlorite  of  lime,  to  which  reference  will  be  made 
more  specifically  hereinafter.  The  company  causes  frequent 
analyses  of  the  water  to  be  made  to  guard  against  contamination. 
The  water  which  the  company  now  furnishes  is  wholesome  for 
domestic  use  and  is  sufficient  in  quantity  to  meet  the  demands  of 
all  consiuners.  Because  of  the  vai*ying  turbidity  and  the  large 
and  changing  quantities  of  suspended  matter  carried  in  the  water 
of  the  Missouri  river,  it  is  often  difficult  to  measure  the  quantity 
of  chemicals  to  apply  in  the  treatment  of  the  water  to  secure  the 
best  results.  Abundant  precaution  should  be  taken  to  insure  an 
ample  supply  of  pure  water.  That  end  will  be  best  accomplished 
by  the  addition  of  a  filtration  plant  to  the  means  now  used  by  the 
company  to  clarify  and  purify  the  raw  water. 

A  filtration  plant  should  be  installed  by  the  company  as  soon 
as  prices  of  labor  and  materials  return  to  a  normal  basis ;  and  if 
the  rates  fixed  herein  do  not  at  that  time  yield  a  return  upon  the 
added  investment,  increased  rates  should  be  granted  to  cover  the 
additional  investment.  It  appeared  from  the  evidence  that  if 
400  more  dwelling  houses  could  be  connected  to  the  company's 
mains,  which  it  is  reasonable  to  believe  would  be  connected  for 
service  if  provided  with  sewerage,  that  such  an  increase  in  con- 
sumption would  enable  the  company  to  erect  a  filtration  plant, 
Avithout  increasing  the  rates  for  that  purpose. 

The  cost  of  building  aWitional  mains  and  a  filtration  plant 
will  not  receive  further  43onsideration  in  this  case.  The  Com- 
mission will  consider  in  this  report  the  rates  needful  to  yield 
such  sum  as  will  be  sufficient  to  constitute  a  reasonable  return 
upon  the  present  fair  value  of  the  property  of  the  company  nov 
<levoted  to  the  use  of  the  public,  and  to  provide  for  depreciation, 
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surplus,  and  contingencies.  Section  82,  Public  Service  Commis- 
sion Law,  provides  as  follows:  "In  determining  the  price  to 
be  charged  for  gas,  electricity  or  water  the  Commission  may 
consider  all  facts  which  in  its  judgment  have  any  bearing  upon 
a  proper  determinatioaDL  of  the  questicm  although  not  set  forth  in 
the  complaint  and  not  within  the  allegations  contained  therein, 
with  due  regard  among  other  things  to  a  reasonable  average  re- 
turn upon  capital  actually  expended  and  to  the  necessity  of  mak- 
ing reservations  out  of  income  for  surplus  and  contingencies." 
[Laws  1913,  p.  619.] 

IL 

In  response  to  an  order  of  the  Commission,  the  company  filed 
a  complete  inventory  of  the  property  owned  by  it,  together  with 
a  statemrait  of  its  original  or  book  cost,  and  an  estimate  of  the 
cost  of  its  reproduction  and  present  value.  S.  R  Morrow,  of  the 
engineering  staff  of  the  Commission,  made  an  appraisal  of  the 
reproduction  cost  and  present  value  of  the  physical  property  of 
the  company.  The  accounting  staff  of  the  Commission  audited 
the  books  of  the  company  and  submitted  in  evidence  a  report 
thereof. 

Jefferson  City  is  a  city  of  the  third  class,  with  a  population  of 
13,500  inhabitants.  The  water  svstem  now  has  23  miles  of 
mains.  It  was  constructed  in  the  year  1888  by  a  construction 
company  composed  of  the  stockholders  of  the  Jefferson  City 
Waterworks  Company,  to  which  company  the  plant  was  trans- 
ferred upon  its  completion.  The  building  committee  reported 
the  cost  of  the  system  in  1888  at  $149,560.  The  Jefferson  City 
Waterworks  Company  operated  the  system  until  it  was  sold  to 
the  Capital  City  Water  Company  on  the  1st  day  of  July,  1912, 
and  made  extensions  thereto  at  various  times.  The  company  is 
now  operating  under  a  franchise  granted  by  the  city  for  a  period 
of  twenty  years  from  the  1st  day  of  January,  1908,  which  names 
maximum  rates  for  water  service. 

The  pumping  station  is  situate  on  the  south  side  of  the  Mis- 
souri river,  and  is  separated  therefrom  by  the  tracks  of  the 
Missouri  Pacific  Railroad  Company.  Two  lines  of  pipe  extend 
from  the  low  service  pumps  through  a  tunnel  lined  with  con- 
crete beneath  the  railroad  tracks  about  100  feet  into  the  river. 
P.U.R.1918D. 
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The  water  is  pumped  from  the  river  into  settling  basins  at  the 
comer  of  Main  and  Brooks  streets,  where  it  is  treated  with  lime 
and  iron,  and,  after  passing  through  four  settling  basins,  the 
water  is  treated  with  hypochlorite  of  lime,  and  flows  into  a 
basin  into  which  it  goes  to  hi^  service  pumps,  which  pump  it 
into  the  mains  for  distribution.  The  equipment  used  in  the 
lime  and  the  iron  treatment  of  the  water  consist  of  tanks  for 
mixing  and  float  boxes  for  regulating  the  flow,  and  is  located  at 
the  power  house.  The  hypochlorite  plant  is  of  the  same  type 
and  is  situate  near  the  settling  basins.  The  powier  equipment 
owned  by  the  company  consists  of  the  following: 

"There  is  one  -150  h.  p.  Wangler  fire-tube  boiler  and  one 
-180  h.  p.  Heine  water-tube  boiler,  set  in  a  battery  equipped 
with  breeching  and  a  48"xl40'  brick  chimney. 

"There  are  three  low-service  pumps  as  follows:  1-Epping 
Carpenter  9"-15"-24"xl4i"x24"  vertical,  triple  expansion, 
duplex,  outside  packed  pump  of  3,000,000  gallon  capacity;  2 
-Gordon  Maxwell  10"-16''xl0i''xl8"  tandem  compound,  hori- 
zontal duplex  noncondensing  outside  packed  plunger  pumps  of 
1,250,000  gallon  capacity  each.  The  three  high-service  pumps 
are:  1-Laidlaw-Dunn-Gordon  14''-16"-12''xl8''  cross  com- 
pound, Meyer  gear  valve,  fly  wheel,  duplex  plunger  pump  of 
1,250,000  gallon  capacity;  2-Gordon  Maxwell  Co.,  12''-18i"x 
10J"xl8"  tandem  compound,  horizontal  duplex  noncondensing 
outside  plunger  pumps  of  1,250,000  gallon  capacity  each." 

The  pipes  in  the  distribution  system  from  14  inches  to  4 
inches  in  diameter  are  cast-iron.  The  pipes  less  in  size  are 
wrought  iron.  A  standpipe  is  located  near  the  settling  basins. 
There  are  148  fire  hydrants  and  four  flushing  l^ydrants  con- 
nected with  the  mains.  The  company  furnished  water  to  1,859 
consumers  at  the  end  of  the  year  1916.  78  per  cent  of  the  con- 
sumers receive  metered  service.  The  quantity  of  water  pumped 
in  1916,  as  estimated  from  the  strokes  of  the  pump,  was 
462,924,305  gallons.  The  quantity  of  water  distributed  to  con- 
sumers through  meters  during  the  same  period  was  325,842,616 
gallons.  The  quantity  for  the  same  period  used  by  flat-rate 
consumers  and  lost  in  distribution  wias  137,081,689  gallons.  The 
revenue  from  the  sale  of  water  in  the  year  1916  was  $53,008.38. 
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The  operating  expenses  for  the  same  period,  excluding  deprecia- 
tion, were  $31,368. 

Mr.  J.  N.  Chester,  who  is  the  vice  president  of  the  company, 
is  a  hydraulic  and  sanitary  engineer  oi  wide  experience,  and 
gives  his  attenticwi  to  supervising  the  operations  of  the  company. 
The  plant  is  efficiently  managed  by  capable  and  experienced  em 
ployees  of  the  company. 

ni. 

Original  Cost: 

The  plant  of  the  Capital  City  Water  Company  was  comploted 
and  began  operation  in  September  or  October,  1888.  The  report 
of  the  building  committee  shows  that  the  plant  as  originally  con- 
structed cost  $149,560.  Additions  to  property  were  estimated 
from  examination  of  incidental  expense  books,  check  stubs,  check 
register,  and  superintendent's  annual  reports  made  to  the  board 
of  directors  and  various  vouchers.  No  records  of  expenditures 
from  January,  1908,  to  May  1,  1908,  were  found.  The  total 
capital  expenditures  as  found  from  examination  of  incidental 
expense  books,  check  stubs,  check  register,  and  vouchers  at  the 
31st  day  of  December,  1916,  were  $341,045.40.  The  total 
capital  expenditures  at  the  same  date,  as  shown  by  various  annual 
reports  submitted  by  the  superintendent,  were  $347,762.88. 

The  Commission's  accountants  were  unable  to  check  these 
figures,  for  the  reason  that  they  were  unable  to  find  vouchers 
to  verify  such  expenditures,  excepting  to  the  amount  of  $85,- 
271.22,  which  has  been  spent  by  the  company  since  July,  1912. 
Tt  is  not  certain  that  the  above  amounts  do  not  include  ex- 
penditures not  properly  chargeable  to  capital  account.  The 
company  contends  there  were  other  capital  expenditures  of 
which  no  record  is  available. 

The  Commission  is  certain  that  these  amounts  submitted  by 
the  company  do  include  expenditures  for  property  long  aban- 
doned and  superseded.  Items  of  this  nature  are:  Boilers, 
$3,180;  stack,  $2;000;  repairs  to  reservoir,  $4,000,  making  a 
total  of  $9,180.  In  addition  to  these  items  the  cost  of  removing 
several  thousand  feet  of  mains  is  included  in  the  capital  account, 
but  this  cost  is  not  ascertainable.    Hence,  deducting  the  $9,180 

from  the  Original  cost  of  the  property,  $341,045.40  and  $347,- 
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762.88,  we  have  $331,865.40  to  $338,582.88  as  representing  the 
actual  cost  of  the  units  now  in  use;  bearing  in  mind,  however, 
that  these  figures  include  certain  items  not  properly  chargeable 
to  plant  account,  but  which  cannot  be  specifically  set  down. 

[1]  The  company  claimed  at  the  hearing  that  there  should  be 
added  to  the  sum  of  $341,045.40  as  a  part  of  the  historical  or 
original  cost,  the  sum  of  $185,884.43  to  cover  the  historical 
cost  of  the  going  value,  making  the  total  original  cost  of  the 
plant  and  business  $526,929.83  (transcript,  p.  425).  The  fore- 
going sum  for  going  value  was  obtained  by  calculating  the  sum 
of  the  annual  deficits  on  the  basis  of  9  per  cent  annually  as  due 
the  owners  of  the  property  on  the  original  cost  thereof  for  a 
return  and  depreciation.  At  a  later  period  during  the  hearing, 
the  claim  for  depreciation  was  reduced  by  waiving  the  percentage 
included  for  that  purpose  as  a  part  of  the  deficit.  The  deficit 
was  reduced  to  an  8  per  cent  basis,  thus  lowering  the  so-called 
historical  cost  of  the  going  value  to  $128,798.16,  making  a  total 
of  $469,843.56,  as  claimed  by  the  company  for  the  original  cost 
of  the  property  now  in  use. 

We  are  not  in  accord  with  the  attempt  of  the  company  to 
capitalize  the  large  sum  claimed  for  early  losses.  The  rates 
charged  for  water  service  have  been  a  matter  of  agreement  be- 
tween the  utility  and  the  city  until  this  application  was  filed  to 
increase  the  rates.  The  former  owners  of  the  property  were 
satisfied  with  the  return  received  from  operations,  so  far  as 
disclosed  by  the  record  herein.  If  it  were  permissible  to  capital- 
ize losses,  the  most  unsuccessful  property  would  have  the  greatest 
going  value,  thereby  creating  an  illogical  and  an  absurd  basis 
for  rate  making.  The  original  cost  of  the  property  of  the  com- 
pany did  not  exceed  the  sum  of  $347,762.88.  The  actual  cost 
of  the  units  now  in  use  was  less  than  $338,582.88. 

IV. 

Investment  Cost  to  Present  Owners: 

The  applicant  company  was  incorporated  on  the  2d  day  of 
April,  1913,  with  a  capital  stock  of  $2,000,  by  individuals  who 
had  purchased  the  stock  of  the  Jefferson  City  Waterworks  Com- 
pany. The  property  owned  by  the  Jefferson  City  Waterworks 
Company  was  transferred  to  the  new  company.     The  stock  of 
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the  company  was  increased  to  $400,000^  one  half  paid  upon  the 
11th  day  of  April,  1913.  The  sum  of  $200,000,  which  was 
paid  into  the  treasury  of  the  company,  was  withdrawn  therefrom 
when  the  increased  issue  of  stock  had  been  authorized  and  dis- 
tributed to  the  stockholders.  Upon  the  transfer  of  the  water 
system  to  the  company,  it  assumed  the  payment  of  the  outstand- 
ing bonded  indebtedness  of  the  Jefferson  City  Waterworks  Com- 
pany in  the  sum  of  $135,000.  The  company  also  issued  to  its 
stockholders,  who  were  also  stockholders  in  the  Jefferson  City 
Water  Company,  as  a  part  of  the  purchase  price,  bonds  of  the 
company  in  the  sum  of  $165,000.  The  same  stockholders  who 
received  the  bonds  had  paid  $160,000  for  stock  of  the  Jefferson 
City  W^ater  Company  of  the  par  value  of  $135,000  in  July, 
1912.  The  price  paid  for  the  property  by  its  present  owners 
was  $24,000  in  excess  of  the  cost  of  the  same  as  shown  by  the 
books  at  that  time. 

In  addition  to  the  physical  property  and  business  of  the  water 
system,  the  Jefferson  City  Waterworks  Company  had  in  July, 
1912,  at  the  time  of  the  sale,  cash  on  hand,  bills  receivable 
equivalent  to  cash,  amounting  to  $21,390.  The  investment  cost 
to  the  present  owners  of  the  system  may  be  found  by  the  method 
following: 

Purchase  price  of  stock $160,000 

Indebtedness  assumed   135,000 

Additions  to  plant  since  July,  1012,  to  Dec.  31,  1917  85,271 

$880,271 
Deducting  cash  and  bills  receivable 21,390 

Total  investment  cost  $358,881 

It  is  noted  here  that  the  stockholders  who  furnished  the  sum 
of  $160,000  to  purchase  the  stock  of  the  old  company  caused 
4o  be  issued  to  themselves  bonds  of  the  new  company  of  the  par 
value  of  $165,000.  No  account  of  the  excess  of  the  par  value 
of  the  bonds  over  the  amount  paid  for  the  stock  has  been  taken 
in  the  forgoing  estimate  of  the  investment  cost. 

The  company  presented  an  investm^t  cost  of  the  property 

and  business  in  the  sum  of  $409,996,  which  is  arrived  at  by 

adding  $23,725  as  being  the  amount  of  the  deficit  on  a  basis  of 

a  6  per  cent  return  from  earnings  due  to  the  stockholders,  and 
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$6,000  for  deficit  in  salaries  of  officers  of  the  compauy  to 

$380,271. 

V. 

Stocks  and  Bonds  and  Amounis  Set  Aside  for  Depreciation: 
The  par  value  of  the  stocks  and  bonds  issued  by  the  Jefferson 

City  Waterworks  Company  and  the  applicant  and  the  sum  set 

aside  for  depreciation  as  shown  by  the  report  of  the  accountants 

for  the  Commission  are  as  follows : 

The  following  represents  the  various  issues  of  capital  stock: 

Jefferson  City  Waterworks  Company. 

1888    Amount  of  stock  authorized   $100,000 

1908    Authorized  increase  in  stock  36,000 

Total  authorized $135,000 

Issued  as  follows: 

1888    For  cash    $50,000 

1888    For  franchise 50,000 

1008     For  increased  value  of  property 35,000 

Total  Issued   , $135,000 

Capital  City  Water  Company, 

March,  1013,  Amount  of  stock  authorized $2,000 

April,  1013,  Authorized  increase 398,000 

Total  authorized $400,000 

Issued  as  follows: 

March  31,  1013,  For  cash  deposited  in  bank $1,000 

April  9,  1913,  For  cash  deposited  in  bank 199,000 

Total  issued   $200,000 


The  stock  amounting  to  $199,000  was  issued  to  W.  AV.  Han- 
cock, who  later  (April  25,  1913)  transferred  it  to  the  parties 
owning  the  stock  of  the  Jefferson  City  Waterworks  Company. 
The  cash  deposited  in  bank  was  withdrawn  and  distributed  to 
the  same  parties. 

The  following  represents  the  various  bond  issues: 

Jefferson  City  Waterworks  Company. 
October  1,  1888,  Amount  of  bonds  issued  $100,000 
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For  the  following: 

To  Construction  Company — 

For  plant    $80,000 

For  caah   20,000 

$100,000 

July  1,  1908,  Amount  of  bonds  issued  $136,000 

For  the  following: 

To  take  up  original  issue  outstanding $89,000 

For  cash 46,000 

Total  outstanding  April  11,  1913   $135,000 

Capital  City  Water  Company, 
April  1, 1913,  Amount  of  bonds,  authorized $400,000 

April  1,  1913,  Issued  for  property  of  Jefferson  City  waterworks 
Company  to  stockholders  thereof  who  were  the  same  as  those 
of  this  company $165,000 

October  1,  1916,  Amount  of  bonds  authorized $1,000,000 

Of  which  there  has  been  issued: 

Nov.  30,  1915,  To  retire  bonds  of  Jefferson  City  Waterworks  Com- 
pany      $36,500 

To  retire  bonds  issued  April  1,  1913 165,000 

Sold  for  cash  10,200 

In  treasury  (unsold  bonds)    118,300 

Total  issued  as  authorized. by  Public  Service  Commission $330,000 

Reserve  for  depreciation  , $18,730.09 

Made  up  as  follows: 
Year  1918 $3,459.63 

1914    4,861.46 

1915    6,227.45 

1916    6,403.55 

$18,962.09 

From  which  we  have  deducted  cost  of  automobile  replaced  in  1915         222.00 

$18,730.09 

VL 

Reproduction  Cost: 

The  following  is  a  summary  of  Morrow^s  appraisal  of  the  cost 
to  reproduce  the  physical  property  of  the  company  as  of  the  1st 
day  of  January,  1917,  showing  the  cost  to  reproduce  the  prop- 
erty new  and  in  its  depreciated  or  present  condition: 
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Summary. 


A.  Land 

10%  overhead  . . .' 

B.  Buildings  

C.  Water  supply: 

Intake  tunnel   

D.  Settling  basins  and  clear  well 

E.  Equipment: 

Treating  plant 

Boiler  plant   

Pumps    

Water  and  drain  connections 
Miscellaneous  equipment 

F.  Distribution  system: 

Mains  

Standpipe    

Penitentiary  tower   

Valves    

Meters  and  meter  boxes 

Hydrants  

Total  B-C-D-E-F 

13%  oTcrhead 

Total    

General  office   

Stores  and  supplies 

Working  capital 

Total    

Nonoperative  property 

Grand  total 

'P.UJ1.1918D. 


Const.  Cost. 


$22,000 
2,200 


Const.  Cost 
Less  Depr. 


$24,2001 


$18,605 

3,355 
25,269 

1,364 
10,000 
34,443 
11,P28 

4,777 

116,365 

13,648 

4,926 

2,392 

13,440 

5,234 


$265,386 
34,500 


$290,886 
2,662 
4,833 
7,000 


$338,581 
461 


$339,042 


$22,000 
2,200 


$24,200 


$16,407 

3,020 
18,446 

1,043 
6,792 
26,264 
8,838 
8,674 

88,439 
6,824 
4,926 
1,818 
9,621 
3,664 


$198,776 
25,841 


$224,617 
2,396 
4,833 
7,000 


$263,046 
323 


$263,369 
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The  following  table  is  a  summary  of  the  appraisal  of  the  phys- 
ical property  and  business  of  the  company  submitted  by  Chester 
&  Fleming  for  the  company: 


Item. 


A.  Real  estate 

A.  Improvements   

B.  Transmission  and  distribution  . . 
0.  Buildings       and      miscellaneous 

structures 

D.  Pumping  station  equipment  .... 

E.  General  equipment 

F.  Paving    


Engineering  and  contingencies  10^. 
General  administration  2% 


Organization  costs  2%  on  $321,228 
Real  estate   


Interest  during  construction: 

6%  on  $41,626   

3%  on  $359,776 

E.  General  equipment 

G.  Supplies   

Operating  capital 


Brokerage  5% 
Going  value  . . 


Totals 


Repro- 
duction 
Cost. 


Total  Depreciation. 


Factor.    Amount. 


$2,674 
172,134 

82,919  i 

60,282 

2,545 

674 


$821,228 

$32,123 

6,425 


$359,776 
$6,425 
35,200 


$401,401 

$2,498 

10,793 

4,067 

5,950 

10,000 


$434,709 

$21,735 

62,165 


$608,609  i 


8.72% 
8.72% 


8.72% 


$46 
0,157 

13,632 

7,511 

384 

11 


$27,721 

$2,801 

660 


$31,082 


$31,082 


$941 
628 


$32,651 


$32,651 


Present 
Value. 


$2,628 
166,977 

69,307 

52,771 

2,161 

663 


$293,507 

$29,322 

6,866 


$328,694 
$6,425 
35,200 


$370,319 

$2,498 
9,852 
5,439 
5,950 

10,000 


$402,058 

$21,735 

52,165 


$475,9.58 


The  cost  of  the  reproduction  of  the  physical  property  as  shown 
by  the  appraisal  for  the  company  by  Chester  &  Fleming,  includ- 
ing $10,000  for  working  capital,  is  $434,709,  to  which  they 
have  added  $21,735  for  brokerage  and  $52,165  for  going  value, 
making  a  total  of  $508,609.  From  this  sum  is  deducted  $32,651 
for  depreciation,  calculated  by  the  sinking-fund  method,  leaving 
a  net  total  of  cost  of  reproduction  new  less  depreciation  of 
$475,958  of  the  property  and  business  of  the  company,  and  the 
sum  of  $402,058  as  the  cost  of  reproduction  less  depreciation 
of  the  physical  property,  including  $10,000  for  working  capital. 

Morrow  estimated  the  cost  of  reproduction  new  of  the  physical 
property  of  the  company,  including  $7,000  for  working  capital, 
at  $338,581,  from  which  he  deducted  $75,535  for  accrued  de- 
preciation, leaving  a  total  for  cost  of  reproduction  new  less 
P.U.R.1918D. 
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depreciation  of  $263,046.  The  items  in  the  appraisals  in  which 
there  is  a  material  difference  have  been  set  forth  in  table  Xo, 
2,  at  page  15  of  the  brief  of  counsel  for  the  company,  and  such 
as  are  discussed  separately  will  be  considered  in  the  order  named 
in  that  table. 

Ixmd: 

[2]  The  company  owns  and  occupies  as  its  business  office  a 
lot  79.34  feet  by  26.67  feet  at  the  southwest  comer  of  Main  and 
Monroe  streets.  This  lot,  including  a  six-room  brick  building 
thereon,  was  purchased  by  the  company  in  1914  for  $5,000. 
Since  that  date  the  company  has  added  approximately  $500  to 
the  cost  of  the  property  by  improvements  thereon.  Witnesses 
familiar  with  real  estate  values  varied  in  their  opinicm  as  to  the 
value  of  this  property  from  $6,000  to  $7,000.  Morrow  appraised 
the  lot  and  building  at  $6,000. 

The  company  owns  lots  Nos.  258-261,  inclusive,  at  the  comer 
of  Main  and  Brooks  streets,  upon  which  standpipe  and  settler 
basins  are  located,  having  a  frontage  of  417.5  feet  on  Main  street 
and  198.75  feet  on  Brooks  street.  Also  lots  262-264,  inclusive, 
located  on  the  northwest  corner  of  Fulkerson  and  High  streets, 
with  a  frontage  of  172.75  feet  on  High  street  and  198.75  on 
Fulkerson  street.  The  foregoing  tract  was  "appraised  by  Morrow 
at  $14,000,  after  consulting  persons  having  knowledge  of  real 
estate  values  in  that  locality.  There  was  no  showing  of  the 
amount  of  the  original  cost  of  the  forgoing  tracts  of  land.  AVit- 
nesses  with  large  experience  in  buying  and  selling  real  estate 
in  this  city  appraised  the  fair  market  value  of  the  land  at 
$18,000.  We  adopt  that  sum  and  add  $4,000  on  the  settling 
basins  tract. 

Pumping  Station: 

[3]  This  tract  of  land  contains  1.51  acres  and  a  part  of  what 
was  formerly  Brooks  street,  and  is  separated  from  the  river  by 
the  tracks  of  the  Missouri  Pacific  Railroad  Company.  The 
creater  part  of  the  tract  was  purchased  in  the  year  1915  for 
$843.  The  company  insists  upon  a  valuation  of  $10,200  for 
this  tract,  based  largely  upon  the  peculiar  adaptability  of  the 
tract  for  the  purposes  for  which  it  is  used.  The  witnesses  sup- 
porting that  value  were  evidently  influenced  by  the  same  factors. 
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The  Commission  held  in  Re  Missouri  Southern  E.  Co.  3  Mo. 
P.  S.  C.  1.  c.  27,  P.U.R.1916C,  607,  as  follows:  "Under  the 
law  as  declared  in  the  Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  S.  352,  57  L,  ed.  1511,  48  L.R.A.(KS.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  the  highest  and 
latest  authority  on  the  subject,  we  consider  it  settled  that  on 
the  basis  of  reproduction  new  the  average  market  value  of  con- 
tiguous land  is  the  measure  of  the  fair  present  value  of  the  right 
of  way." 

It  has  not  been  shown  that  the  fair  market  value  of  the  pump- 
ing-station  tract  is  in  excess  of  $2,000,  which  was  the  sum  at 
which  it  was  appraised  by  Mr.  Morrow. 

Buildings: 

[4]  The  unit  prices  used  by  Morrow  in  appraising  the  build- 
ings were  based  upon  information  derived  from  local  contractors 
and  dealers  in  building  materials.  The  unit  prices  were  as  high 
as  those  used  in  appraising  the  property  of  the  Union  Electric 
Light  &  Power  Company  in  the  proceeding  now  pending  before 
the  Commission,  involving  a  valuation  of  the  property  of  that 
company.  Counsel  for  the  company  contend  as  a  part  of  the 
'item  of  buildings  that  the  low  service  pump  pit  superstruc- 
ture actually  cost  $1,832,  when  the  cost  of  the  same  was  esti- 
mated by  Morrow  at  $1,152.  The  figure  furnished  by  the  com- 
pany as  the  cost  of  the  low  service  pump  pit  includes  the  cost 
of  wrecking  and  reconstruction  of  the  same,  and  hence  is  for 
that  reason  not  properly  comparable  with  Morrow's  estimate. 
The  company  relies  upon  the  evidence  of  contractors  and  build- 
ers to  establish  a  higher  reproduction  cost  of  the  buildings,  and 
the  records  of  the  company  showing  the  cost  of  the  hypochlorite 
house  at  $225,  as  against  the  appraisal  of  that  item  at  $125. 
The  total  reproduction  cost  of  the  buildings  at  $18,605  in  Mor- 
row's appraisal  seems  to  be  reasonable. 

Tunnel: 

[5]  The  unit  price  of  $25  per  lineal  foot  was  used  in  Morrow's 

appraisal  of  the  intake  tunnel,  and  was  based  on  information 

derived  from  the  inspection  of  contract  price  for  similar  work 

at  St.  Louis.    The  company  offered  the  opinions  of  contractors 

1o  establish  a  higher  cost 
r.u.R.ioisD. 
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Clear  Well  and  Settling  Basins: 

Chester  &  Fleming  submitted  to  the  Commission  on  behalf  of 
the  company  in  case  No.  786,  which  was  an  application  by  the 
company  to  issue  bonds  on  appraisal  of  its  property,  wherein  the 
cost  to  reproduce  the  clear  well  and  settling  basins  on  the  Ist 
day  of  September,  1915,  were  as  follows: 

Clear  well $9,886 

Settling  basins    21,509 

In  the  present  appraisal  they  have  submitted  as  the  cost  to 

reproduce  the  same  items,  the  following : 

Clear  well $10,189 

Settling  basins   27,053 

Morrow's  appraisal  upon  the  same  items  is: 

Clear  well $9,252 

Settling  basins   16,017 

Smokesta^ck: 

The  company  estimated  the  cost  of  reproducing  a  stack  4  feet 
by  140  feet  to  be  $4,409.50.  The  books  show  that  the  stack  cost 
$2,900.  The  Jeilerson  City  Light  &  Power  Company  recently 
built  a  concrete  stack  8  feet  by  207  feet  for  $4,400.  Morrow's 
appraisal  of  the  cost  to  reproduce  the  stack  at  the  water  plant 
was  $3,23a. 


Pumping  Machinery: 

Morrow's 
Appraisal. 

Chester  k 

Fleming's 
ApiM-aisal. 

Hifirh  service  L.  D.  G.  Dumn 

$6.010>          $10^77 

Low  service  E-C   

10.7071            12.571 

Gordon  H  &  L  service  pumps 

11,705'            16,338 

$28,482           $39,786 

The  high  service  Laidlaw-Dunn-Gordon  pump,  which  is  the 
first  item  set  forth  above,  cost  the  company  $5,100  erected  upon 
foundation  in  1911.  It  was  appraised  by  Morrow  at  $6,010, 
and  by  Chester  &  Fleming  at  $10,877. 

The  total  cost  of  pumps  and  engines  shown  by  the  books  of 

the  company  is  $30,819.66.    That  sum,  however,  is  not  accepted 

as  the  cost  of  the  pumping  machinery  now  in  use. 

Property  purchased  was  added  to  plant  account,  but  nothing 
P.U.R.1918D. 
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was  deducted  for  property  that  was  abandoned.  It  is  certain 
that  one  of  the  old  high-service  pumps  was  formerly  located  in 
the  pump  pit.  It  has  been  moved  upstairs  to  its  present  position. 
Since  nothing  has  been  written  off  the  plant  account,  it  probably 
includes  both  foundations  and  the  costs  of  both  installations  of 
this  pump.  This  appraisal  only  includes  the  foundation  exist- 
ing at  this  time. 

Mains: 

The  company  submitted  a  map  showing  the  different  kinds 
and  quantities  of  excavations  encountered  in  laying  its  mains, 
and  the  lengths  and  sizes  of  pipe.  The  excavations  and  pipes 
as  shown  by  the  map  were  accepted  as  correct  by  the  staff  of  the 
Commission.  Copies  of  all  contracts  for  constructing  sewers  in 
Jefferson  City  for  the  last  five  years  were  obtained.  Copies  of 
cost  sheets  showing  all  the  work  on  mains  done  by  the  company 
during  the  past  years  were  obtained.  These  sheets  gave  a  com- 
plete description,  as  well  as  the  costs  in  detail  of  the  work.  The 
unit  prices  used  by  Morrow  wera  practically  the  same  as  the 
average  for  five  years  of  the  sewer  contracts,  which  were  6.7 
per  cent  higher  than  the  five-year  average  cost  as  shown  by  the 
records  of  the  company.  The  cost  sheets  of  the  company  covered 
25  per  cent  of  its  mains.  The  percentage  of  rock  work  covered 
in  the  cost  sheets  was  19.25  per  cent,  while  in  the  whole  system 
the  percentage  was  18.75  per  cent.  The  cost  shown  on  the  sheets 
was  for  piecemeal  constmction,  and  included  all  items  of  costs 
except  those  chargeable  for  overhead  charges.  Morrow  used 
$2.28  per  cubic  yard  for  excavating  in  rod^,  $1  per  cubic  yard 
for  hard  pan,  and  57  cents  per  cubic  yard  for  the  remainder. 
Morrow's  cost  of  cast-iron  pipe  was  based  on  the  average  price 
thereof  for  five  years  previous  to  this. 

The  unit  prices  used  by  Morrow  for  cast-iron  pipe  were  the 
following : 

4  inch  pipe    $28.75  per  ton 

0  inch  pipe  and  over 26.75  per  ton 

The  company  offered  evidence  tending  to  show  that  it  was  usual 
to  charge  higher  costs  for  excavating,  and  that  the  following 
prices  for  excavating  were  reasonable: 

P.U.R.1918D.  37 
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Solid  rock   , $3.50  per  cubic  yard 

Hard  pan  2.00  per  cubic  'yard 

Clay 53  per  cubic  yard 

The  foregoing  prices  for  excavating  were  used  by  the  com- 
pany in  its  appraisal.  It  appeared  that  the  Commission  had 
used  $3  per  cubic  yard  for  excavating  rock  in  appraising  the 
property  of  the  Jefferson  City  Light,  Heat,  &  Power  Company. 

The  prices  used  by  the  company  for  cast-iron  pipe,  which 
included  two  for  overweight  (display  No.  23),  are  as  follows: 

4  inch  pipe  $30.53  per  ton 

6  inch  pipe 27.47  per  tea 

8.10  and  12  inch  pipe  27.47  per  ton 

14  inch  pipe  26.45  per  ton 

The  company  used  higher  unit  costs  than  Morrow  for  the  cost 
of  laying  pipes. 

Standpipe: 

It  appears  from  the  company's  exhibit  No.  8  that  the  stand- 
pipe  cost  $9,650  in  1888.  The  company's  appraisal  contains 
$15,929  for  the  same  item.  Morrow's  estimate  of  the  cost  to 
reproduce  the  standpipes  is  $13,648. 

Meters: 

The  excess  shown  by  the  company's  appraisal  in  the  item  of 
meters  over  Morrow's  appraisal  was  due  almost  entirely  to  20 
per  cent  added  to  the  cost  of  meters  and  installation  in  the  com- 
pany's appraisal  to  cover  contractor's  profit. 

Overhead  Costs: 

[6,  7]  The  company  claims  the  following  overhead  costs: 

Engineering  department 5^c 

Contingencies    5^ 

General  administration 2^ 

Organization   29(^ 

Interest  during  construction: 

(a)  Real  estate  691^ 

(b)  Plant   ^% 

Commission's  engineers  estimated  the  overhead  costs  as  fol- 
lows: 

Land: 

Interest  during  construction ^^ 

Taxes    , 1% 

Contingencies — survey    2% 

Legal  expense « ^^ 
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Other  Itans: 

Interest    S% 

Taxes  and  insurance  2% 

Contingencies 2% 

Legal  expense  l^o 

Engineering 5% 

13% 

The  average  overhead  costs  claimed  by  the  company  amount 
to  15.5  per  cent;  the  average  overhead  costs  used  by  the  Com- 
mission's engineers  are  12.1  per  cent.  This  difference  is  due 
principally  to  the  company's  claim  of  5  per  cent  for  contingen- 
cies. Most  of  the  costs  that  might  be  considered  as  contingent 
when  preparing  an  estimate  preliminary  to  construction  are 
now  known  and  have  been  considered  in  the  unit  costs.  The 
allowance  of  12.1  per  cent  to  cover  this  item  is  fair  and  reason- 
able. The  percentage  allowed  for  overhead  charges  depends  to 
a  great  extent  upon  what  the  unit  construction  costs  include. 
It  is  impossible  to  properly  compare  the  percentage  allowed  to 
cover  overhead  costs  in  one  case  with  those  allowed  in  another 
case,  unless  all  details  relative  to  the  unit  construction  costs  are 
known  in  each  instance. 

Brokerage: 

[8]  The  company  claims  an  allowance  for  $21,735  to  cover 
brokerage.  Brokerage  is  an  item  of  expense  not  properly  charge- 
able to  capital  account  In  fact,  brokerage  is  one  of  the  elements 
present  in  bond  discount.  1  Whitten,  Pub.  Serv.  Corp.  pp.  268, 
269:  "Two  elements  may  be  present  in  bond  discount,  (1) 
brokerage,  (2)  deferred  interest.  Brokerage  has  been  defined 
as  'the  expense  necessary  to  be  paid  a  reputable  broker  for  mak- 
ing a  full  and  complete  investigation  into  the  cost  and  prospects 
of  an  inviting  public  service  enterprise,  and  a  reasonable  com- 
pensation for  inducing  his  clientage  to  invest  in  well-secured 
bonds  and  securities  of  such  corporation.'  If  bonds  are  sold  to 
a  broker  at  95  who  takes  them  with  the  expectation  of  being 
able  to  dispose  of  them  to  the  public  at  100,  the  5  per  cent  dis- 
count is  purely  a  brokerage  charge.  If,  however,  the  bonds  are 
sold  to  a  broker  at  85  who  in  turn  disposes  of  them  to  the  public 
at  90,  there  is  in  addition  to  the  brokerage  charge  of  5  per  cent 
a  deferred  interest  charge  of  10  per  cent,  making  a  total  discount 
of  15  per  cent    But  both  brokerage  and  deferred  interest  or  disr 
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count  proper  are  a  part  of  the  amount  that  the  company  must 
pay  on  its  borrowed  capital.  They  should  both  be  paid  out  of 
earnings  during  the  term  of  the  bonds.  Payment  for  the  use 
of  mopey  of  whatever  kind  is  in  the  nature  of  an  interest  pay- 
ment and  is  most  properly  converted  into  and  treated  as  an 
annual  interest  charge.  Capital  secured  by  the  issue  of  50  year 
5  per  cent  semiannual  bonds  at  84.2  actually  costs  the  com- 
pany 6  per  cent  per  year." 

The  item  claimed  for  brokerage  will  not  be  allowed  as  a  part 
of  the  cost  of  the  reproduction  new  of  the  company's  property. 

Going  Value: 

[9,  10]  The  cost  to  reproduce  the  business  of  the  company, 
or  going  value,  was  estimated  by  Mr.  J.  W.  Alvord.  Mr.  Al- 
vord's  calculations  were  based  upon  a  series  of  assumptions,  and 
his  conclusion  as  to  the  amount  of  going  value  was  set  forth  in 
applicant's  exhibit  No.  6,  as  follows : 

"1st.  Finding  the  cost  of  reproducing  the  present  income 
based  upon  a  plant  value  of  $402,058,  as  estimated  by  Mr. 
Chester.     This  resulted  in  a  going  value  of  $30,382. 

"2d.  Finding  the  cost  of  reproducing  the  present  net  income 
based  upon  the  valuation  of  the  Missouri  Public  Service  Com- 
mission of  $263,369,  which  resulted  in  a  going  value  of  $36,130. 

"3d.  Finding  the  cost  of  reproducing  the  income,  assuming 
that  the  plant  was  enjoying  rates  sufficient  to  yield  an  equitable 
rate  of  return  of  7  per  cent  on  the  value  of  the  plant  (as  esti- 
mated by  !Mr.  Chester)  which  resulted  in  a  going  value  of 
$57,246." 

The  witness  undertakes  to  consider  the  business  of  the  hypo- 
thetical plant  entirely  apart  from  the  assembled  plant,  and  to 
add  the  cost  assumed  to  reproduce  the  business  to  the  cost  of 
reproducing  the  assembled  plant,  as  though  the  business  of  the 
plant  had  not,  to  a  certain  extent,  been  necessarily  considered 
in  estimating  the  cost  to  reproduce  the  assembled  plant,  which, 
without  any  patrons  connected  thereto,  would  only  have  a  junk 
or  scrap  value. 

It  is  now  generally  accepted  by  the  courts  and  by  valuation 
and  rate-making  bodies  that  the  fact  that  an  established  plant  is 
doing  business  and  earning  money  gives  it  a  value  in  excels  of 
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the  Vitlue  of  the  physical  property  of  which  it  is  oompofied.  It 
has  been  the  policy  of  the  Commission  to  consider  that  element 
of  value  with  all  other  elements  of  value  in  determining  the 
just  amount  upon  which  a  public  service  corporation  should 
be  permitted  to  earn  a  return. 

We  are  not  prepared  to  hold  that  going  value  is  a  mere  matter 
of  formula,  and  that  that  element  of  value  can  be  ascertained 
in  this  case  and  separated  from  all  other  elements  which  con- 
tribute to  the  value  of  the  property  in  its  entirety  for  rate-mak- 
ing purposes. 

In  accord  with  our  general  practice,  we  will,  in  fixing  the 
value  of  the  property,  take  into  account  the  fact  that  the  plant 
is  in  successful  operation  as  a  going  concern,  with  an  established 
business,  without  undertaking  to  fix  separately  the  value  of  that 
item,  McGtegor-Noe  Hardware  Co.  v.  Springfield  Gas  &  E. 
Co.  1  Mo.  P.  S.  C.  1.  c  526 ;  Thomas  v.  Jefferson  City  Light, 
Heat,  &  P.  Co.  4  Mo.  P.  S.  C.  1.  c.  363 ;  Pine  Lawn  v.  West  St. 
Louis  Water  &  Light  Co.  4  Mo.  P.  S.  C.  1.  c.  187-189;  Ke 
Kansas  City  Electric  Light  Co.  5  Mo.  P.  S.  C.  1.  c.  61-63. 

Conclusion  on  Cost  of  Reproduction: 

Notwithstanding  the  large  difference  between  the  appraisals 
of  the  reproduction  cost  as  submitted  herein,  it  was  claimed  in 
behalf  of  both  appraisals  that  only  average  costs  had  been  used, 
and  that  abnormal  costs  brought  about  by  war  conditions  had 
been  discarded.  Viewing  the  disparity  in  these  appraisals,  it 
is  proper  to  call  attention  to  what  was  said  by  the  Commission 
upon  the  uncertainty  of  reproduction  cost  as  a  measure  of  valBe 
in  the  case  of  McGregor-Noe  Hardware  Co.  v.  Springfield  Gas 
&  E.  Co.  1  Mo.  P.  S.  C.  1.  c.  528 :  '^We  find  that  the  theory  of 
cost  of  reproduction  new  has  many  shortcomings  coupled  with 
its  conveniences.  This  theory  is  not  of  reproduction  of  an 
equally  efiicient  plant,  but  an  identical  plant,  and  that  under 
present  conditions, — not  conditions  as  they  existed  when  the 
present  plant  was  built.  Much  of  the  property  of  any  large 
public  utility  to-day  is  of  a  type,  and  in  a  location,  that  no  one 
would  want  to  reproduce  it.  It  is  seen  at  a  glance  that  this 
theory  opens  up  the  way  for  valuing  all  sorts  of  abandoned  and 
obsolete  machinery  and  plants.     Many  items  of  expense  are 
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included  in  the  estimates  of  reproduction  new  which  were  nevCT 
incurred.  Hence  we  see  that,  in  attempting  to  arrive  at  the  cost 
of  reproduction  new  as  of  present  date,  we  have  to  depend  en- 
tirely on  conjecture  and  assumptions,  which  may  have  never 
in  reality  existed  and  never  will."  2  Whitten,  Pub.  Serv.  Corp. 
1914  Supp.  §§  1013-1018. 

The  appraisal  submitted  by  the  company,  of  the  cost  of  re- 
production, is  unreasonably  high.  One  of  the  pu:fpo8es  of  regu- 
lation is  to  eliminate  speculative  values,  and  to  insure  a  reason- 
able return  upon  fair  value.  Morrow's  appraisal  should  be 
increased  by  the  following  amounts : 

Standpipe  tract  and  10  per  cent  overheads $4,400 

Mains  and  13  per  cent  overhead  11,000 

Meters  and  13  per  cent  overhead 1,600 

Total $17,000 

Adding  the  foregoing  amounts  to  Morrow's  appraisal  of  the 
cost  of  reproducing  the  physical  property  of  the  company  gives 
the  sum  of  $341,076,  and  increases  Morrow's  appraisal  of  the 
cost  of  reproducing  the  property,  including  working  capital,  to 
the  sum  of  $355,581,  which  we  regard  as  sufficiently  high  to 
cover  the  reproduction  cost  of  the  property,  including  working 
capital,  stores,  and  supplies  as  a  part  of  working  capital. 

Depreciation: 

[11]  The  engineers  for  the  company  and  the  Commission's 
engineers  based  their  estimates  of  accrued  depreciation  on  field 
inspection;  the  former  adopted  the  sinking-fund  method,  while 
the  Commission's  engineers  adopted  the  straight-line  method,  as 
a  basis  for  estimating  depreciation.  Engineer  Morrow,  in  using 
the  straight-line  method  of  estimating  accrued  depreciation  in 
the  instant  case,  followed  the  rule  laid  down  by  the  Commission 
in  Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co.  4  Mo.  P.  S. 
C.  162,  and  other  cases. 

The  Commission  appreciates  the  fact  that  it  is  extremely 
difficult  to  estimate  the  amount  of  accrued  depreciation.  The 
members  of  the  Commission  made  a  personal  examination  of 
the  property  of  the  company;  and  based  upon  this  examination 
and  all  of  the  evidence  introduced  in  this  case,  we  are  of  opinion 
that  the  property  is  in  88  per  cent  condition,  and  that  the  accrued 
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depreciation  is  12  per  cent  of  the  cost  of  reproduction  new  of 
the  depreciable  items.  Deducting  that  percentage  ($38,026) 
for  depreciation  from  the  amount  of  Morrow's  appraisal 
($355,581)  as  revised  heretofore,  leaves  $317,555  as  the  cost  to 
reproduce  the  property  in  its  present  condition,  including  work- 
ing capital. 

VII. 

Bales: 

The  rates  now  charged  by  the  company  for  water  service  are 
as  follows: 

Public  Service. 

Hydrant  Rental: 

The  contract  between  the  Capital  City  Water  Company  and 
Jefferson  City,  Missouri,  provides  for  a  rental  of  114  hydrants, 
the  first  100  at  $40  each  and  the  14  at  $35  each  per  year.  The 
contract  further  provides  that  the  city  council  may  at  any  time 
order  the  water  mains  to  be  extended  500  feet  with  one  additional 
hydrant  at  $30  per  year. 

Free  Water: 

The  city  shall  have  free  use  of  water  for  all  city  offices,  for 
flushing  gutters,  for  four  drinking  fountains  for  man  and  beast, 
and  the  use  of  same  not  to  exceed  10,000  gallons  per  day.  For 
additional  use  the  city  is  to  pay  metered  rates.  The  water  com- 
pany also  furnishes  free  water  for  public  school  btiildings  of 
the  city.  Water  for  street  sprinkling  purposes,  10  cents  per 
1,000  gallons. 

Commercial  Service. 

Flat  Rates — Annual.     (Payable  Quarterly  or  Monthly.) 

Private  residenees,  four  rooms  and  under $5.00 

Each  additional  room  1.00 

Sleeping  ro<»n8,  per  occupant 2.00 

Sprinkling  lawn,  in  addition  to  residence  use,  A  inch  orifice,  per  1,000 

square  feet  2.00 

Sprinkling  front  lawn  of  residence  and  public  buildings  to  center  of 

street,  including  washings  fronts  and  sidewalks,  per  lineal  foot 

up  to  50  feet 16 

Each  additional  foot 08 

(Rooms  occupied  as  dwellings  in  store  buildings  to  be  rated  same 

as  other  dwellings,  and  are  additional  to  the  store  rates  in  same 

building.) 
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Drug  stores,  including  sprinkling  uses,  A  inch  orifice  to  center  of 

street,  25  feet  front  or  less 13.00 

Dry  goods  stores,  same  uses  as  above 10.00 

Grocery  stores,  same  sprinkling  uses  as  above 10.00 

Banks,  same  sprinkling  uses  as  above  10.00 

Saloons,  same  sprinkling  uses  as  above 16.00 

Meat  markets,  same  sprinkling  uses  as  above 10.00 

Bakeries,  same  sprinkling  uses  as  above 10.00 

Barber  shops,  two  chaird  without  sprinkling 7.00 

Barber  shops,  two  chairs  with  sprinkling 9.00 

Each  additional  chair  2.50 

Each  additional  foot  over  25  feet,  for  sprinkling 25 

Corner  buildings,  one  half  additional  to  above  rates. 

Fountains,  for  aquariiuns,  per  season    3.00 

Fountains,  for  soda  fountain  jets,  per  sea^^on 6.00 

Fountains,  for  lawn  and  stores,  sp^ial  rating. 

Cigar  factories,  per  hand  2.50 

No  license  less  than 5.00 

Bathtubs,  public   10.00 

Bathtubs,  private  residences,  hot  and  cold 3.00 

Water-closets,  public,  self-closing  8.00 

Water-closets,  private  residences 2.00 

Offices,  first  lloor 6.00 

Offices,  second  floor   4.00 

Offices,  third  floor 2.00 

Stables,  private,  for  one  horse,  including  washing  carriage 3.50 

Each  additional  horse   1.50 

Livery  and  public  stables,  each  horse,  including  washing  carriage  ....  2.00 

Each  additional  stall  1.00 

Cows  of  similar  kinds 1.00 

Automobile    3.00 

Meter  Rates — Monthly. 

For  0  to  2,500  gallons  $0.75 

Ist  10,000  gallons 30 

2d  10,000  gallons 25 

3d  10,000  gallons   22 

4th  10,000  gallons 20 

6th  10,000  gallons .18 

2d  60,000  gallons 16 

2d  100,000  gallons 14 

3d  100,000  gallons 12 

4th         100,000  gallons 11 

5th         100,000  gallons 10 

Next   1,000,000  gallons  ^09 

Next   1,000,000  gallons 08 

Next    1,000,000  gallons 065 

For  each  additional  1,000,000  gallons  or  fraction  thereof,  $.065  per  1,000 
gallons. 

These  meter  rates,  subject  to  the  following  monthly  minimums: 

f "  service  $0.75  per  month 

I"  service  1.00  per  month 

1  "  service  1.26  per  month 

li"  service 2.00  per  month 

li"  service  .^ 3.00  per  month 

2  "  service 6.00  per  month 

Inside  Fire  Prolection: 

Two  dollars  per  year  per  thousand  square  feet  of  floor  space. 
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The  revenues  and  operating  expenses  of  the  company,  not 
including  depreciation  for  the  yeai-s  1914,  1915,  and  1916,  are 
as  follows: 


1914. 

1915. 

1916. 

Revenues 

$50,185.62 
27,139.23 

$81,146.70 
30,821.07 

$53,008.38 

Exix^nses 

31,368.15 

Net  income 

$23,046.39 

$20,325.63 

$21,640.23 

Concltision. 

[12,  13]  It  appears  from  the  foregoing  that  the  original  cost 
of  the  company's  property  is  $347,762;  the  actual  cost  of  the 
units  now  in  use  does  not  exceed  $338,582 ;  the  cost  to  reproduce 
the  plant  new,  including  working  capital,  would  not  exceed 
$355,581;  the  depreciated  or  present  value  of  the  plant  is  $317,- 
655;  the  investment  cost  to  the  present  owners  is  $358,881 ;  the 
property  of  the  company  is  in  successful  operation  with  an 
established  business. 

After  consideration  of  all  the  evidence  in  these  cases,  the 
Commission  finds  that  the  fair  present  value  of  the  waterworks 
pi?operty  of  the  Capital  City  Water  Company  at  Jefferson  City, 
Missouri,  as  at  the  1st  day  of  January,  1917,  for  fixing  reason- 
able maximum  rates  for  water  service,  and  considering  said 
watenvorks  as  a  going  concern  and  in  successful  operation,  and 
including  working  capital  and  all  other  elements  of  value, 
tangible  and  intangible,  as  used  by  the  company  in  serving  the 
public,  is  the  sum  of  $360,000. 

The  evidence  discloses  that  since  1912  there  has  been  an 
unavoidable  increase  in  the  expense  of  operating  the  water 
plant,  and  that  there  will  be  further  increases  in  operating  ex- 
penses during  this  year. 

The  foregoing  table  showing  operating  expenses  and  net  in- 
come shows  that  the  company  received  net  income  for  a  return 
and  depreciation  for  the  year  1916  of  $21,640.23,  which  is  6 
per  cent  plus  on  the  value  of  the  property  as  fixed  herein.  The 
average  net  income  of  the  company  for  the  last  three  years  was 
$21,670,  or  6  per  cent  plus  on  the  value  of  the  property  of  the 
company.  The  company  is  entitled  to  earn  at  least  7  per  cent 
P.U.R.1918D. 
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on  the  value  of  its  property  as  a  reasonable  return,  and  IJ  per 
cent  in  addition  thereto  for  depreciation,  surplus,  and  contin- 
gencies, provided  that  reasonable  rates  will  yield  such  percentage 
on  the  value  of  its  property.  It  is  obvious  that  the  rates  now  in 
effect  will  not  yield  the  amount  indicated  by  the  foregoing  per- 
trentages.  Additional  revenue  of  approximately  $9,000  per 
annum  will  be  required. 

The  Commission  finds  that  the  rates  of  the  company  now  in 
force  for  water  service,  taken  as  a  whole,  are  unreasonably  low* 
The  schedules  of  rates  should  be  so  revised  to  equitably  adjust 
between  the  different  classes  of  consumers  the  additional  revenue 
which  the  company  should  receive.  The  details  of  the  schedules 
should  be  worked  out  in  conference  by  representatives  of  the 
company,  the  Commission  and  the  city,  to  be  filed  with  and  ap- 
proved by  the  Commission  before  taking  effect  Jurisdiction  of 
the  case  will  be  retained  for  that  purpose. 

It  is  so  ordered. 

All  concur. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

C.  E.  JONES  et  al. 

V. 

KANSAS  CITY,  CLAY  COUNTY,  &  ST.  JOSEPH  BAILWAT 

COMPANY. 

[Case  No.  1413.] 

Return  —  Return  as  a  whole  —  Adequate  service. 

1.  An  interurban  railway  company  is  not  warranted  in  discontinue 
ing  the  running  of  special  cars  to  connect  with  passenger  trains  of  ft 
steam  railroad  merely  because  that  branch  of  its  service  yields  very 
little,  if  any,  return,  where  the  public  convenience  requires  the  opera- 
tion of  such  cars,  and  the  company's  business  as  a  whole  is  remunera- 
tive, since  each  particular  service  rendered  by  a  railway  need  not  be 
compensatory. 

Service  —  Interurban  railway  —  Connection  uHth  Bteatn  railroad. 

2.  An  interurban  railway  company  cannot  successfully  urge,  as  a 
ground  for  discontinuing  the  operation  of  special  cars  to  connect  witb 
the  passenger  trains  of  a  steam  railroad,  that  it  is  performing  the  duty 
and  bearing  the  terminal  expenses  of  the  steam  railroad  in  transferriog 
passengers  between  cities  formerly  reached  by  the  steam  railroad,  wher^ 
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ft  appears  that  passengers  b^an  transferring  to  and  from  the  inter; 
urban  railway  upon  the  construction  of  that  line,  and  before  the  steam 
railroad  ceased  carrying  passengers  between  such  cities,  due  to  the  fact 
that  the  interurban  line  provides  a  more  direct  and  convenient  route; 
since  it  is  the  duty  of  the  railway  to  maintain  adequate  service  for  the 
public  who  wish  to  use  its  road,  and  any  equities  between  the  companies 
can  be  adjusted  by  the  establishment  of  through  and  joint  rates. 
Service  —  Interurban  railtcay  —  Connection  with  steam  railroad. 

3.  An  interurban  railway  should  be  required  to  operate  special  cars 
to  connect  with  passenger  trains  of  a  steam  railroad  for  the  purpose  of 
transferring  passengers  to  and  from  a  near-by  city,  where  its  line  af- 
fords the  most  direct  and  convenient  route  between  the  steam  railroad 
and  the  business  section  of  the  city. 

[February  11,  1918.] 

Complaint  against  proposed  discontintiance  of  operating  spe- 
cial interurban  cars  over  Kansas  City,  Clay  County,  &  St. 
Joseph  Railway  between  Kansas  City  and  Avondale  to  connect 
with  passenger  trains  of  the  Quincy,  Omaha,  &  Kansas  City 
Sailroad  Company  at  Avondale ;  order  requiring  the  interurban 
railway  to  continue  the  operation  of  such  cars. 

I.  THE  ISSUES. 

Busby,  Chairman:  The  Quincy,  Omaha,  &  Kansas  City 
Eailroad  Company,  hereinafter  referred  to  as  the  Q.  O.  &  K.  C, 
operates  a  railroad  for  the  carriage  of  passengers  from  a  point 
in  the  state  of  Missouri,  opposite  the  city  of  Quincy,  Illinois, 
in  a  westerly  and  southerly  direction  through  Missouri  to  the 
station  of  Avondale,  opposite  Kansas  City,  Missouri.  It  former- 
ly ran  its  passenger  trains  to  a  station  belonging  to  the  Kansas 
City  Southern  Railway  Company  at  Second  and  Wyandotte 
streets  in  Kansas  City,  Missouri,  but  upon  the  closing  of  that 
station  on  November  15,  1914,  it  ceased  to  operate  its  passenger 
cars  for  the  carriage  of  passengers  beyond  Avondale. 

The  Kansas  City,  Clay  County,  &  St.  Joseph  Railway  Com- 
pany, hereinafter  referred  to  as  the  interurban,  operates  an  c'  ^- 
tric  line  from  its  station  at  Thirteenth  and  Walnut  streets,  Kan- 
sas City,  to  North  Kansas  City,  from  whence  one  branch  of  such 
electric  line  runs  to  the  city  of  St  Joseph  and  another  branch 
through  Avondale,  to  the  city  of  Excelsior  Springs. 

Since  the  discontinuance  of  passenger  service  into  Kansas 

City  by  the  Q.  0.  &  K.  C.  on  November  15,  1914,  the  interurban 
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has  been  transporting  the  passengers  of  the  Q.  O.  &  EL  C.  be- 
tween Avondale  and  Kansas  City.  The  interurban  at  first  under- 
took to  carry  these  passengers  upon  its  regular  ears  operating  on 
the  Excelsior  Springs  line,  but  it  resulted  in  such  crowding  of 
the  cars  and  inconvenience  and  discomfiture  to  the  passengers 
that  an  arrangement  was  made  for  the  interurban  to  put  an  ad- 
ditional or  special  car  in  service  for  the  carriage  of  these  pas- 
sengers between  Avondale  and  Kansas  City.  For  a  time  this 
car  was  not  sent  to  meet  all  of  the  passenger  trains  of  the  Q.  0. 
&  K.  C.  road  at  Avondale,  but  since  the  15th  day  of  November, 
1915,  it  has  been  regularly  operated  for  the  accommodation  of 
passengers  wishing  to  take  or  leave  the  Q.  0.  &  K.  C.  trains  at 
Avondale;  and  each  of  the  companies  has  been  issuing  through 
or  joint  coupon  tickets  for  passage  over  the  two  roads. 

Upon  the  interurban  giving  notice  about  December  20,  1917, 
of  its  intention  to  discontinue  the  operation  of  such  additional 
or  special  car  between  Avondale  and  Kansas  City,  these  four 
complainants,  residents  of  Clinton  county,  Missouri,  and  patrons 
of  the  interurban  road  between  the  stations  of  Avondale  and 
Kansas  City,  filed  the  complaint  herein,  alleging,  among  other 
things,  that  the  interurban's  regular  cars  between  Kansas  City 
and  Excelsior  Springs  are  so  crowded  that  it  is  necessary  for 
the  comfort  and  convenience  of  passengers  that  the  additional 
service  be  maintained;  that  without  such  additional  service  be- 
tween Kansas  City  and  Avondale,  the  interurban's  service 
would  be  inadequate ;  and  praying  an  order  requiring  the  inter- 
urban to  continue  to  operate  cars  to  connect  with  the  trains  of 
the  Q.  O.  &  K.  C.  road  at  Avondale  and  for  other  proper  relief. 

The  evidence  was  taken  before  a  member  of  the  Commission 
at  Kansas  City  on  the  10th  day  of  January,  1918,  and  the  case 
has  been  subsequently  briefed  and  argued  by  counsel  for  com- 
plainants and  defendant  before  the  Commission  at  Jefferson 
City. 

II.  THE  FACTS. 

The  Q.  O.  &  K.  C.  road  was  built  and  began  operations  in 
1898,  and  the  interurban  in  1913.  The  lines  of  the  two  roads 
intersect  at  Avondale,  with  a  joint  passenger  depot  and  platform 
at  that  place,  making  it  very  convenient  for  passengers  to  trans- 
fer from  one  road  to  the  other. 
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Because  of  the  fact  that  the  interurban  furnished  quicker  and 
more  convenient  service  between  Avondale  and  Kansas  City  than 
the  Q.  O.  &  K.  C,  passengers  to  and  from  Kansas  City  began 
using  the  interurban  and  transferring  at  Avondale  upon  the 
construction  of  the  interurban  in  1913;  and  it  appears  that  at 
least  one  half  of  the  Q.  0.  &  K.  C.  passengers  in  the  morning 
and  one  fourth  of  them  in  the  evening  were  transferring  at  Avon- 
dale  when  the  Q.  0.  &  JL  C.  ceased  carrying  passengers  into 
Kansas  City  on  November  15,  1914. 

As  stated,  the  interurban  at  first  undertook  to  transport  these 
passengers  upon  its  regular  cars,  but  it  resulted  in  such  crowd- 
ing and  congestion  of  the  cars  that  a  complaint  was  filed  with 
this  Commission  on  November  30,  1914,  by  JcAn  B.  Woods  and 
others  against  the  Q.  O.  &  K.  C,  asking,  among  other  things, 
that  the  Q.  0.  &  K.  C.  be  required  to  furnish  its  patrons  better 
service  from  Avondale  to  Kansas  City.  It  appears  from  the 
record  of  that  case  that  the  hearing  of  same  was  adjourned  on 
February  23,  1915,  to  enable  the  parties  to  induce  the  interurban 
to  improve  the  service,  or  to  make  the  Interurban  a  party  defend- 
ant therein;  and  the  evidence  shows  that  shortly  thereafter  an 
arrangement  was  perfected  whereby  the  interurban  was  to  send 
oars  to  Avondale  to  meet  the  trains  of  the  Q.  O.  &  K.  C.  upon 
notice  that  such  cars  were  needed.  This  arrangement  continued, 
it  seems,  until  November  15,  1915,  when  the  interurban  began 
operating  the  additional  car  regularly  in  connection  with  the 
Q.  O.  &  K.  C.  trains  at  Avondale,  and  this  service  has  continued 
to  this  date. 

The  Q.  O.  &  K.  C.  operates  two  passenger  trains  each  way 
per  day  at  Avondale ;  one  of  them  arriving  from  Quincy  in  the 
afternoon  and  returning  the  next  morning,  and  the  other  arriv- 
ing from  Osborn,  Missouri,  in  the  morning  and  returning  in  the 
evening ;  and  the  evidence  shows  that  these  Q.  O.  &  K.  C.  trains 
carried  the  following  number  of  passengers  into  and  out  of  Avon- 
dale  during  the  months  of  July  to  November,  1917:  July, 
4812;  August,  5967;  September,  5238;  October,  5575,  and 
November,  4772, — thereby  showing  the  large  number  of  pas- 
sengers now  transferring  at  Avondale  and  being  transported  by 

the  interurban  between  Avondale  and  Kansas  City.     The  two 
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companies  sell  through  joint  tickets  for  passage  over  the  two 
lines ;  the  Q.  O.  &  K.  C.  paying  the  rental  of  $1  per  car  for  the 
use  of  the  tracks  and  bridge  of  the  Union  Depot,  Bridge,  & 
Terminal  Eailroad  Company,  and  the  interurban  the  other  ex- 
penses of  operating  the  additional  car.  The  gross  revenue  re- 
ceived by  the  interurban  from  the  operation  of  the  special  car 
for  eleven  months,  ended  November  30,  1917,  was  $3,689.60. 

The  distance  on  the  interurban  from  Avondale  to  the  inter- 
iirban  station  at  Thirteenth  and  Walnut  streets,  Kansas  City, 
is  5.4  miles,  and  the  schedule  time  of  the  interurban  car  between 
the  same  stations  is  twenty-five  minutes.  The  interurban  cars 
operate  over  the  tracks  of  the  Union  Depot,  Bridge,  &  Terminal 
Eailroad  Company  from  North  Kansas  City  to  Third  and  Cherry 
streets,  Kansas  City,  and  over  the  tracks  of  the  Kansas  City 
Railways  Company  from  Third  and  Cherry  streets  to  Thirteentii 
and  Walnut  streets.  The  passenger  upon  an  interurban  car  is 
required  to  pay  the  city  fare  of  5  cents  between  Third  and 
Cherry  streets  and  Thirteenth  and  Walnut  streets,  but  is  carried 
between  Third  and  Cherry  streets  and  Avondale  upon  the  joint 
tickets  sold  by  the  two  companies.  Going  into  Kansas  City, 
ihe  interurban  cars,  after  crossing  the  bridge,  run  south  to  Third 
and  Cherry  streets,  then  west  to  Grand  avenue,  and  then  south 
iind  west  to  Thirteenth  and  Walnut  streets,  thereby  providing 
the  passengers  with  direct  and  convenient  passage  to  the  busi- 
ness and  shopping  districts  of  Kansas  City.  Leaving  Kansas 
City,  the  interurban  cars  run  north  from  Thirteenth  and  Wal- 
nut streets  to  Fifth  street,  then  east  to  Grand  avenue,  then  north 
to  Third  street,  then  east  to  Third  and  Cherry  streets,  and  then 
north  to  Avondale,  thereby  also  providing  direct  and  convenient 
passage  to  Avondale. 

It  appears  from  the  evidence  that  the  interurban's  regular 

ears  on  the  Excelsior  Springs  line  are  usually  filled,  and  they 

are  not  sufiicient  to  accommodate  the  Q.  O.  &  K.  C.  passengers 

between  Avondale  and  Kansas  City.     The  evidence  shows  that, 

before  the  additional  car  was  put  on,  the  regular  interurban  cars 

pasFsing  Avondale  were  frequently  so  crowded  that  passengers 

transferring  at  Avondale  were  not  permitted  to  enter  the  first 

car  coming  along,  and  would  have  to  wait  an  hour  for  the  next 

car,  and  that  passengers  were  often  required  to  stand  in  the  aisles 
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of  the  care.  In  fact,  Mr.  Harrigan,  the  vice  president  and  gen- 
eral manager  of  the  interurban  company,  testified  that  his  com- 
pany was  nnaUe  to  carry  these  passengers  on  the  regular  cars, 
and  that,  to  again  attempt  to  carry  them  on  the  regular  cars, 
would  only  result  in  another  complaint  by  the  passengers.  It 
also  appears  that  the  passengers  transferring  at  Avondale  are 
Msnally  sufficient  in  numbera  to  fill,  and  at  times  to  crowd,  this 
additional  car. 

III.  OPINION. 

It  is  thus  clearly  established  by  the  evidence,  we  think,  that 
the  continued  operation  of  this  additicmal  car  is  necessary  for 
the  adequate  service  of  the  passengers  transferring  at  Avondale, 
and  that  the  interurban  company  should  be  required  to  continue 
the  same  or  similar  service  under  its  present  arrangement  with 
the  Q.  O.  &  K.  C.  road,  or  under  other  through  and  joint  rates 
l>etween  the  two  companies  to  be  fixed  by  the  Commission,  unless 
we  should  sustain  one  or  more  of  the  defenses  of  the  interurban 
"Company,  set  out  in  the  brief  of  its  counsel,  as  follows: 

It  is  contended  that  it  is  impossible  for  the  interurban  to  longer 
furnish  the  present  service  because  of  the  limited  rolling  stock  of 
the  company;  the  insufficiency  of  its  station  at  Thirteenth  and 
Walnut  streets  to  accommodate  its  own  passengers  and  their 
laggage ;  and  the  insufficiency  of  the  trackage  room  at  Thirteenth 
and  Walnut  streets  to  accommodate  its  cars. 

While  the  evidence  shows  that  the  interurban  has  but  twenty 
passenger  cars,  including  the  one  operated  to  Avondale,  and  that 
it  woiild  probably  be  some  time  before  the  company  could  acquire 
additional  cars,  the  evidence  shows,  we  think,  that  it  is  able  to 
■serve  its  patrons  reasonably  well  with  its  present  equipment, 
and  that  it  is  unnecessary  at  this  time  to  acquire  additional  cars. 
Mr.  Harrigan,  vice  president  and  general  manager  of  the  inter- 
urban, testified  that  the  complaint  of  its  passengers  in  relation  to 
<jrowded  cars  had  been  eliminated  by  the  operation  of  the  addi- 
iional  car,  and  that  the  patrons  of  both  roads  wore  now  being 
-carried  without  discomfort,  and  this  fact  is  also  shown-  by  other 
^dence  in  ike  case. 

.The  evidence  shows  that  the  average  amount  of  ba^age  con- 

-sisting  of  suit  cases,  tnmks,  etc.,  handled  on  the  additional  car 
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for  five  months,  July  to  November,  1917,  was  2.6  pieces  per  car; 
and  while  the  evidence  shows  an  occasional  objection  by  the 
police  to  baggage  being  on  the  sidewalk  at  the  interurban  station 
at  Thirteenth  and  Walnut  streets,  it  does  not  show  the  insuffi- 
ciency of  that  station  to  reasonably  accommodate  either  passen- 
gers or  their  baggage. 

Neither  does  the  evidence  show  the  insufficiency  of  the  track- 
age room  at  Thirteenth  and  Walnut  streets  for  the  handling  of 
the  interurban's  cars.  But  even  if  such  tracks  were  congested, 
it  would  not  improve  such  condition  by  changing  the  one  car 
from  its  present  service  to  the  company's  other  service,  as  it 
would  still  require  the  same  amount  of  trackage. 

[1]  It  is  next  contended  that  it  would  be  unreasonable  to 
require  the  interurban  to  continue  the  present  service,  because  it 
entails  a  loss  upon  that  company,  and  requires  it  to  perform  the 
duty  and  bear  the  expenses  of  the  Q.  0.  &  K.  C.  Company. 

William  S.  Tuley,  the  treasurer  and  auditor  of  the  interurban, 
testified  that  for  eleven  months  ended  November  30,  1917,  the 
gross  revenue  from  the  car  operated  to  Avondale  was  $3,689.60; 
that,  on  account  of  the  excessive  "platform  cost"  which  is  paid 
to  the  crew  operating  the  car,  the  net  return  per  car  mile  thereon 
is  reduced;  that  the  total  estimated  expense  to  the  interurban 
of  operating  the  additional  car  is  32.06  cents  per  car  mile,  and 
the  gross  revenue  36.35  cents  per  car  mile,  leaving  only  4.29  cents 
per  car  mile  for  return,  or  about  an  offset,  as  he  expressed  it, 
between  expenses  and  revenue  in  the  operation  of  the  car;  and 
that  the  gross  revenue  received  by  the  interurban  on  its  other 
nineteen  cars  is  $101  per  car  per  day,  while  the  gross  revenue 
received  from  the  car  operated  to  Avondale  is  $12.52  per  day. 

Counsel  for  complainants  contend  that  Mr.  Tuley  is  in  error 
both  as  to  the  revenue  and  expense  of  operating  the  car  to  Avon- 
dale,  and  claim  that  it  will  appear  upon  proper  calculation  that 
for  the  eleven  months  covered  by  Mr.  Tuley's  testimony,  the 
receipts  were  approximately  $6,380,  and  expenses  $2,821.06; 
leaving  a  balance  of  receipts  over  expenses  of  approximately 
$3,558.94,  or  $10.65  net  per  day,  from  the  operation  of  the  car. 

We  do  not  think  that  it  is  necessary  for  us  to  reconcile  these 

different  contentions  as  to  the  earnings  of  the  car.     According 

to  Mr.  Tuley's  testimony  the  service  is  not  being  rendered  at  an 
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actual  loss,  but,  even  if  it  were,  that  fact  would  not  necessarily 
justify  the  company  in  not  rendering  adequate  service,  as  each 
particular  service  rendered  by  a  railroad  company  need  not  bo 
compensatory.  It  would  appear  from  the  very  large  earnings 
of  the  company's  other  nineteen  cars  that  its  business  as  a  whole 
is  remunerative,  and  we  do  not  think  that  it  should  be  permitted 
to  discontinue  this  particular  service  alone  upon  the  ground  that 
it  may  not  be  compensatory.  Puget  Sound  Traction,  Light,  &  P. 
Co.  V.  Reynolds,  244  U.  S.  574,  61  L.  ed.  1325,  P.U.I1.1917F, 
57,  37  Sup.  Ct.  Rep.  705.  In  Atlantic  Coast  Line  R  Co.  v. 
North  Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933, 
27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398,  the  syllabus  which  fair- 
ly reflects  the  opinion,  reads :  "It  is  within  the  power  of  a  State 
Railroad  Commission  to  compel  a  railroad  company  to  make 
reasonable  connections  with  other  roads  so  as  to  promote  the  con- 
venience of  the  traveling  public ;  and  an  order  requiring  the  run- 
ning of  an  additional  train  for  that  purpose,  if  otherwise  just 
and  reasonable,  is  not  inherently  unjust  and  unreasonable  be- 
cause the  running  of  such  train  will  impose  some  pecuniary  loss 
on  the  company." 

In  the  case,  of  State  ex  rel.  Missouri  P.  R.  Co.  v.  Atkinson, 
269  Mo.  634,  1.  c.  646,  L.R.A.1918A,  46,  P.U.R1917C,  971, 
192  S.  W.  90,  Ann.  Cas.  1917E,  987,  wherein  an  order  of  this 
Commission  requiring  the  railroad  to  operate  a  sleeping  car 
between  Joplin  and  St.  Louis  was  sustained  by  the  supreme  court 
of  this  state,  the  court  said :  "This  seems  to  be  the  general  trend 
of  modem  authority.  If  as  we  have  concluded,  in  this  day  of 
transportation,  sleeping  car  service  is  necessary  for  the  'comfort 
or  convenience'  of  the  traveling  public,  then  mere  loss  on  one 
portion  of  such  service  on  a  branch  line  would  not  of  necessity 
invalidate  an  order  for  the  service.  The  whole  service  of  the 
particular  kind  and  character  must  be  considered,  and  not  isolated 
portions  of  it.  The  fact  that  an  isolated  portion  did  not  pay 
would  only  be  one  of  many  facts  to  be  considered  in  determining 
the  reasonableness  of  the  order.'' 

[2]  With  reference  to  the  contention  that  to  require  the  inter- 
urban  to  continue  the  present  service  would  be  to  require  it  to 
perform  the  duty  and  bear  the  terminal  expenses  of  the  Q.  O. 
&  K.  C.  road,  the  evidence  shows  that  the  Q.  0.  &  K.  C.  passen- 
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gers  began  transferring  to  and  from  the  interurban  line  at  Avon- 
dale  upon  the  construction  of  that  line  and  before  the  Q.  O.  & 
K.  C.  ceased  carrying  passengers  to  and  from  Kansas  City,  and 
that  these  passengers  would  not  have  used  the  Q.  O.  &  K.  C.  road 
between  Avondale  and  Kansas  City  or  its  terminal  in  Kansas 
City,  had  that  road  continued  to  nm  into  the  city.  This  con- 
dition was  and  is  due  to  the  fact  that  the  interurban  provides  a 
more  direct,  convenient,  and  satisfactory  route  for  the  traveling 
public  between  Avondale  and  Kansas  City  than  the  Q.  O.  & 
K.  C. ;  and  the  public  being  entitled  to  avail  itself  of  this  line  of 
travel,  it  is  our  duty  to  require  that  adequate  service  thereon  be 
maintained  and  continued.  It  may  be,  however,  that  new  and 
different  terms  should  be  established  between  the  Q.  O.  &  K.  C. 
and  the  interurban  companies  with  reference  to  the  handling  of 
this  traific,  and,  if  so,  the  same  will  be  prescribed  and  all  equities 
between  the  companies  adjusted  in  the  proceeding  which  the 
Commission  will  at  once  institute  upon  its  own  motion  against 
the  two  companies  undpr  the  provisions  of  §  47  of  the  Public 
Service  Commission  Law,  with  the  purpose  of  establishing 
through  and  joint  rates  by  the  companies  for  the  carriage  of  these 
passengers. 

[3]  Lastly,  it  is  contended  that  the  interurban  should  not  be 
required  to  continue  the  present  service  between  Avondale  and 
Kansas  City,  because  there  are  several  practicable  ways,  it  is 
said,  for  the  Q.  O.  &  K.  C.  road  to  handle  its  passengers  to  and 
from  Kansas  City.  We  will  examine  those  alleged  practicable 
ways  in  the  order  presented. 

It  is  said'  that  the  Q.  O.  &  K.  C.  road  connects  with  the  Bur- 
lington road,  of  which  it  is  a  subsidiary,  just  north  of  Avondale; 
that  but  a  short  distance  further  is  the  town  of  North  Kansas 
City,  where  the  Burlington  maintains  a  brick  depot  within  400 
feet  of  the  North  Kansas  City  street  car  line,  which  has  fifteen 
minutes'  service  between  North  Kansas  City  and  Kansas  City. 
The  evidence  shows  that  if  the  Q.  O.  &  K.  C.  road  could  arrange 
to  operate  its  trains  to  this  Burlington  depot  in  North  Kansas 
City,  and  deliver  and  receive  its  passengers  at  that  place,  that 
the  passengers  could  get  service  every  fifteen  minutes  on  the 
North  Kansas  City  street  car  line  between  that  station  and  Third 
and  Grand  avenue,  in  Kansas  City,  but  the  service  would  be  much 
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less  convenient  and  satisfactory  to  the  public  than  that  provided 
by  the  interurban.  By  using  the  suggested  route,  passengers 
would  have  to  walk  from  300  to  400  feet  betwieen  the  Burlington 
depot  and  the  street  car  line  in  North  Kansas  City;  go  around 
the  loop  in  that  line  in  North  Kansas  City ;  and  transfer  twice, 
once  in  North  Kansas  City  and  again  at  Third  and  Grand  avenue 
in  Kansas  City,  which  latter  place  is  said  by  complainants'  coun- 
sel to  be  an  undesirable  place  to  transfer.  And  it  also  appears 
that,  in  using  this  suggested  route,  passengers  could  not  check 
their  baggage  through  between  points  on  the  Q.  O.  &  K.  C.  road 
and  the  interurban  station  at  Thirteenth  and  Walnut  streets,  as 
they  may  do  now. 

It  is  next  said  that  the  Q.  O.  &  K.  C.  runs  all  of  its  trains, 
including  its  passenger  trains  at  this  time,  over  the  Burlington 
bridge,  and  then  south  over  the  Burlington  tracks  to  the  Burling- 
ton shops  at  Twelfth  and  Mulberry  streets  in  Kansas  City ;  that 
the  Q.  O.  &  K.  C.  stock  passes  are  good  to  and  from  that  point ; 
that  that  point  has  street  car  accommodations  to  the  Baltimore 
and  Muehlebach  Hotels,  ten  or  fifteen  blocks  distant,  and  with 
the  stockyards  in  the  West  Bottoms ;  and  that  the  Q.  O.  &  K.  C. 
or  its  parent  company,  the  Burlington,  should  erect  a  depot  at 
Twelfth  and  Mulberry,  so  that  the  Q.  O.  &  K.  C.  may  deliver  and 
receive  its  passengers  at  that  place.  It  appears  from  the  evi- 
dence that  while  the  Q.  O.  &  K.  C.  stock  passes  are  good  to  and 
from  Twelfth  and  Mulberry  streets,  stockmen  prefer  to  transfer 
at  Avondale  and  use  the  interurban  between  Avondale  and  Kan- 
sas City.  Also  that  there  is  no  passenger  station  for  the  accom- 
modation of  passengers  at  Twelfth  and  Mulberry,  and  that  pas- 
sengers leaving  or  taking  the  Q.  0.  &  K.  C.  trains  at  that  place 
would  have  to  cross  ten  or  twelve  railroad  tracks  in  the  Burling- 
ton's freight  yards  at  that  place.  Also  that  Twelfth  and  Mul- 
berry is  about  2^  miles  from  the  Union  station  and  about  1  mile 
from  the  Baltimore  Hotel,  and  that  passengers  leaving  tlie  train 
at  that  point  would  have  to  climb  twenty-four  steps  up  to  the 
Twelfth  street  viaduct,  and  walk  two  blocks  to  the  end  of  the 
viftduct  to  reach  a  street  car ;  all  of  which  shows,  we  think,  that 
it  is  not  practicable  for  the  Q.  O.  &  K.  C.  to  deliver  and  receive 
its  passengers  at  Twelfth  and  Mulberry. 

It  is  next  insisted  that  the  Q.  O.  &  K.  C.  formerly  operated 
P.U.R.1918D. 
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its  trains  for  the  carriers  of  passengers  over  the  Burlington 
bridge  and  tracks  to  the  depot  at  Second  and  Wyandotte  streets, 
in  Kansas  City;  that  the  tracks  and  depot  are  still  there,  and 
the  grades  the  same;  and  there  is  no  reason,  it  is  claimed,  why 
the  Q.  O.  &  K.  C.  cannot  again  c^elivear  and  receive  its  passengers 
on  board  its  trains  at  that  place.    As  heretofore  stated,  the  pas- 
sengers from  the  Q.  O.  &  K.  C.  road  began  transferring  at  Avon- 
dale  and  using  the  interurban  between  that  staticm  and  Kansas 
City  before  the  Q,  O.  &  EL  C.  ceased  operating  its  passenger 
trains  to  Second  and  Wyandotte.    After  crossing  the  bridge,  the 
Q.  O.  &  K.  C.  trains  were  backed  into  the  station  at  Second  and 
Wyandotte,  and  the  passengers  preferred  to  use  the  interurban 
because  it  afforded  a  much  mora  direct  and  convenient  route  be- 
tween Avondale  and  the  business  section  of  Kansas  City.    It  fur- 
ther appears  from  the  evidence  that  the  tracks  and  depot  at 
Second  and  Wyandotte  belonged  to  the  Kansas  City  Southern 
Railroad  Company ;  that  prior  to  the  opening  of  the  new  Union 
station  at  Kansas  City,  several  railroads  ran  tiieir  trains  to  this 
station  at  Second  and  Wyandotte,  but  that  upon  the  opening  of 
the  new   station  about  November   1,   1914,  the  Kansas  City 
Southern  closed  its  station,  and  all  of  the  roads,  including  the 
Q.  O.  &  K.  C,  were  required  to  and  did  cease  using  it ;  that  the 
old  station  at  Second  and  Wyandotte  is  now  leased  as  a  commis- 
sion storage  house ;  and  that  the  Q.  O.  &  K.  C.  could  not  again 
acquire  the  use  .of  it.     Second  and  Wyandotte  street  is  also  lo- 
cated eight  or  nine  blocks  north  of  the  Baltimore  Hotel,  and  the 
Wyandotte  street  car  operating  from  the  business  section  of  the 
city  runs  to  Fifth  street  only,  thereby  rendering  transfer  from 
the  station  to  a  street  car  difficult  and  inconvenient.    It  is  there- 
fore not  practicable  or  even  possible  for  the  Q.  O.  &  K.  C.  to 
deliver  or  receive  passengers  at  the  old  station. 

It  is  also  contended  that  there  is  nothing  to  prevent  the  Q.  0. 
&  K.  C.  running  its  trains  to  the  Union  station  at  Kansas  City, 
and  delivering  and  receiving  passengers  at  that  place.  It  is 
claimed  by  counsel  for  the  Q.  0.  &  K.  C,  who  also  appeared  for 
the  complainants  in  this  case,  that  the  Q.  O.  &  K.  C.  could  not 
enter  the  Union  station  as  a  subsidiary  of  the  Burlington,  and 
that  the  expense  of  entering  the  station  would  be  prohibitive  for 

a  company  like  the  Q.  O.  &  K.  C.    It  appears  from  the  testimony 
P.U.R.iQlsb. 
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that 'the  twelve  trunk  lines  now  entering  the  Union  station  are 
each  required  to  pay  interest  charges  on  the  funded  debt  of  the 
Kansas  City  Terminal  Ccwnpany  in  the  sum  of  $11,000  per 
month  together  with  heavy  operating  and  upkeep  charges.  It 
appears  from  the  annual  report  of  the  terminal  company  on  file 
with  this  Commission  for  the  year  ended  December  31,  1916, 
that  the  total  interest  on  the  funded  debt  of  the  terminal  company 
was  $1,752,369.10  per  year;  $146,030.76  per  month;  or  $12,- 
169.23  per  month  against  each  of  the  twelve  trunk  lines  entering 
the  station,  in  addition  to  the  operating  and  upkeep  expenses. 
It  further  appears  from  the  evidence  that  not  more  than  3  or  4 
per  cent  of  the  Q.  O.  &  K.  C.  passengers  are  through  or  interline 
passengers,  and  practically  all  of  them  are  passengers  to  and  from 
Kansas  City,  and  that  it  is  much  more  direct  and  convenient  for 
them  to  use  ihe  interurban  between  Avondale  and  Kansas  City 
ftian  to  go  around  by  the  Union  station  and  then  use  the  street 
car  between  the  station  and  the  business  section  of  the  city.  It 
appears  that  the  Union  station  is  about  2  miles  on  a  direct  line 
south  from  Second  and  Wyandotte  streets  and  twelve  blocks 
from  Thirteenth  and  Walnut  streets,  and  that  passengers  going 
to  the  Union  station  have  to  climb  forty-two  steps  and  walk  a 
block  or  more  to  the  street  car  line.  Also  that  the  fare  from 
Avondale  to  the  Union  station  would  be  20  cents  as  against  the 
present  fare  of  10  cents  on  the  interurban  from  Avondale  to 
Third  and  Cherry  streets,  thereby  costing  the  passenger  10  cents 
more  to  go  by  way  of  the  Union  station.  It  is  thus  apparent  that 
it  would  not  be  as  practicable  and  convenient  for  the  traveling 
public  to  go  around  by  the  Union  station,  as  the  present  direct 
route  between  Avondale  and  the  city. 

Subsection  3  of  §  47  of  the  Public  Service  Commission  Law 
is  as  follows : 

"3.  The  Commission  shall  have  power  to  require,  by  order, 

any  two  or  more  common  carriers,  railroad  corporations  or  street 

railroad  corporations,  whose  lines  owned,  operated,  controlled  or 

leased,  form  a  ctwitinuous  or  connecting  line  of  transportation  or 

could  be  made  to  do  so  by  the  construction  and  maintenance  of 

switch  connection  or  interchange  track  at  connecting  points,  ''^r 

by  transfer  of  property  or  passengers  at  connecting  points,  to 

establish  through  rates  and  joint  rates,  fares  and  charges  for  the 
P.U.R.1918D. 
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tranflportation  of  passengers  and  property  within  the  stale  as 
the  Commission  may,  hy  its  order,  designate;  and  in  case  such 
through  routes  and  joint  rates  be  not  established  by  the  common 
carriers,  railroad  corporations  and  street  railroad  corporations 
named  in  any  such  order  within  the  time  therein  specified,  the 
Commission  shall  establish  just  and  reasonable  rates,  fares  and 
charges  to  be  charged  for  snch  through  transportation,  and  de- 
clare the  portion  thereof  to  which  each  common  carrier,  railroad 
corporation  or  street  railroad  corporation  aifected  thereby  shall 
be  entitled  and  the  manner  in  which  the  same  shall  be  paid  and 
secured ;  and  the  Commission  shall  also  have  power  in  the  same 
proceeding,  or  in  a  separate  proceeding  involving  any  rates,  fares 
or  charges,  to  prescribe  joint  rates  and  fares  and  charges  as  the 
maximum  to  be  exacted  for  the  transportation  by  them  of  pas- 
sengers and  property  within  the  state,  and  to  require  such  com- 
mon carriers,  railroad  corporations  and  street  railroad  corpora- 
tions aifected  thereby  to  make  within  a  specified  time  an  agree- 
ment betwen  them  as  to  the  portion  of  such  joint  rates,  fares  or 
charges  to  which  each  of  them  shall  be  entitled ;  and  in  case  such 
agreement  be  not  so  made  within  the  time  so  specified  the  Com- 
mission may  declare  by  supplemental  order  the  portion  thereof 
to  which  each  common  carrier,  railroad  corporation  or  street  rail- 
road corporation  affected  thereby  shall  be  entitled  and  the  manner 
in  which  the  same  shall  be  paid  and  secured;  such  supplemental 
order  shall  take  effect  as  part  of  the  original  order  from  the  time 
such  supplemental  order  shall  become  effective."  [Laws  1913, 
p.  585.] 

As  heretofore  stated,  we  think  that  the  present  'service  fur- 
nished by  the  interurban  between  Avondale  and  Kansas  City  is 
necessary  for  the  convenience  of  the  public,  and  that  the  same 
should  be  maintained  by  the  interurban  until  the  further  order 
of  the  Commission.  We  think  that  through  and  joint  rates  should 
be  established  between  the  two  roads  upon  the  basis  of  the  present 
service  under  the  proinsions  of  the  above  statute,  and  the  Com- 
mission will  at  once  institute  a  proceeding  upon  its  own  motion 
under  the  statute,  with  the  purpose  of  establishing  such  rates. 
We  will  have  authority  in  that  proceeding  to  require  a  proper 
apportionment  of  rates  between  the  companies,  and  we  will  en- 
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deavor  to  adjust  the  equities  between  the  oompanies  in  case  of 
the  establishment  of  such  joint  rates. 

An  order  will  issue  in  accordance  with  this  report. 

All  concur. 


NEW  JKRSKY  BOARD  OF  PUBLIO  UTUjITT  COMMISSIONERS. 

J.  C.  BENTLEY 

V. 

PLAINFIELD-UNION  WATER  COMPANY. 

Procedure  —  Bates  proceeding, 

1.  The  reasonableness  of  atilitj  rates  cannot  be  determined  except 
upon  proper  application  and  after  due  hearing  and  the  submission  of 
tlie  necessary  proofs. 

Discrimination  —  Bates  *  Effect  of  in  determining  reaaonahlenesa  of 
particular  charge. 

2.  The  fact  that  a  public  utility  has  discriminated  in  favor  of  a 
particular  consumer  furnishes  no  justification  for  approving  a  similar 
discrimination  in  favor  of  another  by  reducing  a  general  rate  for  like 
service;  and  it  is  immaterial  that  the  parties  may  have  agreed  in  case 
of  dispute  to  submit  the  reasonableness  of  the  particular  charge  to  the 
determination  of  the  Commission. 

Contmiseions  —  JuriadicUon  —  Injunction. 

3.  The  New  Jersey  Commission  has  no  authority  to  issue  a  restrain- 
ing order. 

Payment  —  Discontinuance  for  nonpayment. 

4.  A  rule  of  a  water  company  permitting  it  to  shut  off  service  when 
bills  remain  due  and  impaid  for  thirty  days  is  reasonable. 

[April  23,  1918.] 

Complaint  alleging  unreasonableness  of  charges  for  water; 
dismissed. 

Appearances:  C.  McK.  Whittemore  for  complainant;  Foster 
M.  Voorhees  for  respondent ;  L.  Edward  Herrmann  for  the  Com- 
mission. 

By  the  Commission:  Informal  complaint  was  made  that  the 
charges  for  water  used  by  petitioner  for  certain  street  paving 
and  curbing  are  excessive.  The  petitioner  in  a  letter  dated 
August  29,  1917,  requests  the  Board  to  restrain  the  respondent 
from  prohibiting  petitioner  from  using  water  in  construction 
P.U.R.1918D. 
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work  in  Plainfield,  as  per  letter  dated  August  25,  1917,  to  that 
effect,  sent  by  respondent  to  petitioner  and  inclosed  with  com- 
plaint. 

It  appears  that  the  petitioner  had  contracts  for  the  construc- 
tion of  certain  paving  and  curbing  in  the  city  of  Plainfield  on  the 
following  streets:  West  Seventh  street,  between  Grant  and  Pari 
avenues;  Park  avenue,  between  Seventh  and  Ninth  streets; 
Watchung  avenue  and  Crescent  avenue  between. East  Sixth  street 
and  East  Seventh  street;  East  Seventh  street  between  Park 
avenue  and  Watchung  avenue;  Madison  avenue  between  West 
Front  street  and  West  Second  street, — performance  of  which  re- 
quired the  use  of  water  which  was  furnished  by  .the  respondent; 
that,  after  discussion  between  petitioner  and  the  company's  rep- 
resentative as  to  rates  for  the  water  to  be  furnished,  the  company 
submitted  a  rate  of  J  of  a  cent  per  square  foot  for  street  paving 
and  i  a  cent  per  lineal  foot  for  concrete  curbing.  It  appears  fur- 
ther that  some  work  was  started  on  all  the  contracts  and  water 
used  in  connection  therewith  prior  to  any  orders  for  water  supply 
being  signed  and  filed  by  petitioner  with  respondent.  There  ap- 
pears on  a  slip  attached  to  the  order  for  West  Seventh  street, 
Ex.  R  No.  1,  the  following  typewritten  memorandum :  "A  part 
of  and  attached  to  form  No.  2  9-15-3M.  Subject  to  such  reduc- 
tions or  increase  in  price  as  may  be  agreed  upon  between  the  ap- 
plicant and  the  Plainfield  Union  Water  Company;  and  if  no 
agreement  can  be  effected  between  said  parties,  then  such  reduc- 
tion or  increase  in  price  as  may  be  fixed  by  the  Public  Utility 
Commission.*^ 

It  also  appears  that  on  the  remaining  four  orders,  each  dated 
September  11,  1917  and  marked  Ex.  R  2,  3,  4  and  5,  respective- 
ly, there  is  a  typewritten  insertion  as  follows :  ^'Subject  to  such 
reductions  or  increase  in  price  as  may  be  agreed  upon  between 
the  applicant  and  the  Plainfield  Union  Water  Company ;  and  if 
no  agreement  can  be  effected  between  said  parties,  then  such 
reduction  or  increase  in  price  as  may  be  fixed  by  the  Public 
Utility  Commission." 

The  respondent  claims  that  the  rate  given  petitioner,  as  above 
mentioned,  was  ^  of  a  cent  per  square  foot  for  street  paving,  and 
^  a  cent  per  lineal  foot  for  concrete  curb ;  and  that  when  orders 
for  water  supply  were  issued  to  petitioner  to  sign  and  file,  no 
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Stipulations  as  above  mentioned  were  attached  thereto  or  inserted 
therein,  and  that  said  rates  were  the  usual  rates  charged  for  all 
service  of  this  character. 

Mr.  Bentley  claims,  on  the  contrary,  that  when  the  order  for 
water  supply  for  West  Seventh  street,  Ex.  R  1,  dated  May  8, 
1917,  was  signed,  he  submitted  thd  same,  with  the  slip  attached 
with  the  stipulation  above  set  forth,  and  that  in  consequence 
thereof  a  permit  was  issued  to  use  the  hydrant,  and  the  company 
accepted  check  for  $75,  Ex.  P  5,  as  a  guaranty  of  payment. 

It  appears,  further,  that  at  the  time  said  orders  were  filed  with 
the  company  it  accepted  the  same  without  expression  of  assent  or 
dissent  to  the  stipulations  drafted  by  petitioner  and  attached 
thereto,  or  inserted  therein. 

Petitioner  claims  that  the  bills  for  water  are  excessive  and  out 
of  proportion  to  the  amount  which  should  be  charged  by  the  com- 
pany according  to  the  amount  of  water  used  at  its  usual  rates. 
It  is  also  claimed  that  the  rates  charged  by  respondent  to  the  peti- 
tioner are  out  oi  proportion  and  in  excess  of  those  charged  for 
like  service  by  various  other  water  companies  operating  in  other 
municipalities,  and  also  in  excess  of  the  rates  charged  by  re- 
spondent to  one  John  Dorer  for  like  service  in  the  township  of 
Cranford,  New  Jersey.  The  estimate  by  petitioner,  who  is  an 
engineer",  as  to  the  amount  of  water  used  on  the  work,  is  based 
on  tests  made  by  him. 

It  appears  further  that  this  Board  has  never  fixed  rates  for  the 
respondent. 

[1]  While  it  appears  by  the  informal  complaint  that  protest 
was  made  against  what  was  considered  an  excessive  charge  by 
petitioner,  without  asking  for  rates  to  be  fixed,  the  attorney  for 
petitioner  stated  at  the  hearing  that  he  desired  rates  to  be  fixed. 
The  Board  is  of  the  opinion  that  there  is  not  sufficient  evidence 
to  fix  rates  that  would  apply  to  the  service  in  question.  If  the 
reasonableness  of  the  rates  is  challenged,  it  should  be  upon  prop- 
er application  and  after  due  hearing  and  the  submission  of  the 
necessary  proofs.  The  Board  is  without  power  to  order  repara- 
tion, even  if  it  determines  that  existing  rates  are  unjust  and  un- 
reasonable.   The  only  matter  at  issue  is,  Has  the  company  made 

a  proper  charge  in  accordance  with  existing  rates  for  service 
P.U.R.1918D. 


Digitized  by 


Google 


C02  NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMRS. 

given,  and  has  it  a  right  to  refuse  to  furnish  petitioner  with 
water  until  such  charges  are  paid  ? 

It  is  claimed  by  petitioner  that  respondent  discriminated  in 
favor  of  one  John  Dorer  by  charging  him  $300  for  water  service 
as  used  for  an  approximate  amount  of  19,000  square  yards  of 
concrete  pavement  laid  by  him  in  the  township  of  Cranford  in 
the  summer  of  1917.  The  company's  representative,  Mr.  Wlie- 
lan,  states  that  he  has  no  recollection  of  this  charge,  however, 
and  claims  there  was  no  intention  to  discriminate  in  favor  of 
anybody.  It  was  also  further  stated  by  Mr.  Whelan  that  dis- 
counts are  frequently  allowed  for  cash  settlements,  and  that  he 
offered  to  discount  petitioner's  bill  by  reducing  same  from  $738 
to  $625,  in  case  of  a  cash  settlement 

It  appears,  further,  that  rates  for  service  of  this  character  do 
not  appear  in  the  company's  tariffs,  Ex.  R  6.  Mr.  Whelan  testi- 
fied that  the  rates  charged  petitioner  are  the  same  rates  charged 
to  all  parties  for  like  service.  The  report  of  the  Board's  in- 
spector, made  a  part  of  the  record  in  the  case,  also  shows  that  an 
examination  of  the  company's  ledgers  in  the  Plainfield  and  West- 
field  offices  indicate  that  uniform  charges  have  been  imposed 
upon  the  complainant  and  others  for  water  for  the  uses  men- 
tioned. During  the  past  year,  the  company  has  furnished  water 
for  similar  work  in  Plainfield  at  the  same  rates  charged  the  com- 
plainant, excepting  that  a  heavier  charge  was  made  for  water 
used  in  connection  with  the  construction  of  a  curb  on  Third 
street,  which  was  considerably  heavier  than  the  curb  which  is 
being  installed  by  the  complainant.  The  Westfield  office  records 
would  indicate  that  the  same  rates  were  charged  for  similar  work 
in  Westfield  during  the  years  1910  and  1916. 

[2]  If  the  respondent  discriminated  in  favor  of  Mr.  Dorer 
it  had  no  right  to  do  so,  but  such  action  would  not  warrant  the 
Board  in  approving  a  discrimination  in  favor  of  the  petitioner, 
by  reducing  a  universal  existing  rate  for  like  service  for  water 
already  used. 

It  may  be  contended  that  the  company's  acceptance,  without 
dissension,  of  the  various  orders  for  supplying  water,  with  the 
stipulations  attached  thereto,  or  inserted  therein,  bound  it  to 
such  an  extent  that,  in  case  of  a  dispute  as  to  charges,  the  matter 
should  be  settled  by  this  Board's  decision.    This  might  be  true  in 
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a  prooeeding  between  litigants  in  a  court  of  law  or  equity,  but 
under  utility  r^gulaticm,  the  respondent  is  bound  to  render  serv- 
ice according  to  the  existing  rates  charged  to  all  parties  for  like 
service.  It  may  be  true  that  the  rates  are  excessive;  neverthe- 
less, for  reasons  given,  they  are  the  existing  rates,  and  must  be 
held  to  be  the  proper  charge  for  service  already  rendered,  until 
such  time  as  other  rates  shall  be  fixed. 

[3,  4]  In  reference  to  the  request  in  petitioner's  complaint 
that  the  Board  restrain  the  Plainfield-Union  Water  Company 
from  prohibiting  petitioner  from  using  water  in  construction 
woit,  according  to  its  letter  of  August  25,  1917,  addressed  to 
petitioner,  this  Board  has  no  authority,  under  the  law,  to  issue 
a  restraining  order.  It  appears  in  the  rules,  regulations,  and 
rates  of  the  respondent  company,  Ex.  K  6,  that  the  company  has 
the  right  to  shut  off  water  when  bills  remain  due  and  unpaid  for 
thirty  days.    This  rule  and  regulation  is  held  to  be  reasonable. 

The  petition  is  therefore  dismissed,  upon  the  understanding, 
as  agreed  at  the  hearing,  that  the  record  in  this  case  may  be  used 
by  any  party  in  interest  in  any  proceeding  brought  by,  or  before, 
the  Board  for  the  fixing  of  rates  of  the  respondent  company. 

Dated  April  23,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President,  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


HEW  TORK  SUPREME  COURT,   APPELLATE  DIVISION.   FIRST 

DEPARTMENT. 

PEOPLE  EX  EEL.  NEW  TOEK  &  QUEENS  GAS  COMPANY 

V. 

STEAUS  et  al. 
(—  App.  Div.  — ,  169  N.  Y.  Supp.  053.) 

Appeal  and  review  —  Motion  for  rehearing  —  Certiorari, 

Certiorari  will  not  lie  to  review  an  order  of  a  New  York  Com- 
mission den3ring  a  rehearing  under  a  statute  requiring  the  Commission 
to  grant  one  "if  in  its  judgment  sufficient  reason  therefor  be  made  to 
appear/'  where  it  does  not  appear  that  the  Conmiission  has  abused  its 
discretion. 

[April  6,  1918.] 
P.UJ1.1918D. 
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Cebtiobabi  on  the  relation  of  the  New  ToA  &  Queens  Gat 
Company  against  Oscar  S.  Straus  and  others,  constituting  the 
Public  Service  Commission  of  the  state  of  New  York  for  the 
First  District,  to  review  an  order  of  the  Commission  denying  a 
rehearing ;  writ  quashed. 

Argued  before  Clarke,  P.  J.,  and  Smith,  Page,  Davis,  and 
Shearn,  JJ. 

Appearances:  Shearman  &  Stei-ling,  of  New  York  city 
(John  A.  Garver,  of  New  York  city,  of  oounsel),  for  relator; 
William  L.  Ransom,  of  New  York  city  (Godfrey  Goldmark,  of 
New  York  city,  on  the  brief),  for  respondent 

Page,  J.,  delivered  the  opinion  of  the  court : 

An  order  was  made  March  19,  1915,  requiring  the  relator  to 
extend  its  mains  and  services  to  Douglaston.  An  application  was 
made  for  a  rehearing  on  April  10,  1915,  and  denied  April  27, 
1915.  The  relator  has  by  writ  of  certiorari  reviewed  the  order 
of  the  Commission,  dated  the  19th  day  of  March,  1915,  and  the 
order  of  the  Commission  was  affirmed  by  the  court  of  appeals 
(People  ex  rel.  New  York  &  Q.  Gas  Co.  v.  McCall,  219  N.  Y. 
84,  P.U.R1917A,  553,  113  N.  E.  795,  Ann.  Cas.  1916E,  1042) 
and  the  United  States  Supreme  Court  (U.  S.  Adv.  Ops.  1917-18, 
p.  80,  245  U.  S.  345,  62  L.  ed.  — ,  P.U.R.1918A,  792,  38  Sup. 
Ct.  Rep.  122).  The  relator  by  a  petition  verified  on  the  4th  day 
of  January,  1918,  applied  for  a  rehearing  of  the  said  proceeding, 
which  application  was  denied  and  the  relator  has  caused  to  be 
issued  a  writ  of  certiorari  for  the  purpose  of  reviewing  the  order 
denying  said  application.  Section  22  of  the  Public  Service  Com- 
missions Law  provides  that  on  such  an  application  "the  Commis- 
sion shall  grant  and  hold  such  a  rehearing  if  in  its  jttdgment 
sufficient  reason  therefor  be  made  to  appear.'^ 

It  is  clear  that  the  granting  or  refusing  of  the  application 
for  a  rehearing  rest  in  the  discretion  of  the  Commission.  Buf- 
falo V.  Buffalo  Gas  Co.  v.  82  :Misc.  304,  310,  143  N.  Y.  Snpp. 
716,  affirmed  in  160  App.  Div.  914,  145  N.  Y.  Supp.  1117,  on 
opinion  below.  Clearly  this  writ  could  not  bring  before  us  the 
original  determination  of  the  Commission  embodied  in  the  order 
of  March  19,  1915,  as  that  order  has  been  exhaustively  reviewed 
by  the  courts.  The  sole  question  before  us,  therefore,  is  the  dis- 
position of  the  motion  for  a  rehearing.  That  matter  resting  in 
its  discretion,  and  as  it  does  not  appear  that  the  Commission  has 
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abused  its  discretion,  the  motion  to  quash  the  writ  should  be 
granted,  with  $60  costs  and  disbursements.  Settle  order  on  no- 
tice. 

All  concur. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

A.  HERRMANN  et  al. 

V. 

NEWTOWN  GAS  COMPANY. 

[Case  No.  1610.] 
ALBERT  C.  SCHWARZ  et  al. 

V. 

WOODHAVEN  GASLIGHT  COMPANY. 

[Case  No.  1787.1 

RE  RATES  &  CHARGES  FOR  GAS  IN  THE  FOURTH  WARD 

OF  QUEENS. 

[Case  No.  1807.] 

Return  —  War  emergency  conditions  —  Duty  of  Commission, 

It  is  the  duty  of  the  New  York  Commission,  First  District,  if 
rates  previously  fixed  by  it  are  in  any  respect  unwarranted  because  of 
war-time  conditions,  to  make  such  readjustments  as  may  be  necessary, 
rather  than  to  leave  this  pass  to  a  court  or  to  leave  the  companies  to 
struggle  along  on  a  rate  basis,  which  might  be  found  to  threaten  im- 
pairment of  capital,  the  prevention  of  extensions  and  additions  needed 
for  the  adequate  service  of  a  developing  area,  and  eventually  an  actual 
decline  and  breaking  down  in  the  quality  of  the  service;  especially  in 
▼lew  of  the  fact  that  the  courts  accept  the  findings  of  the  Commission 
as  final  when  supported  by  substantial  evidence. 

[May  7,  1918.] 

Proceeding  relating  to  the  reasonableness  of  gas  rates  of  the 
respondent  companies  owing  to  unforeseen  war-time  conditions; 
cases  ordered  reopened.  For  original  proceeding,  see  P.U.R. 
1916D,  825. 

By  the  Commission :  Unanticipated  changes  in  many  of  the 
factors  entering  into  the  fundamental  estimates  on  which  the 
P.U.R  1918D. 
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Commission  based  its  1916  decision  as  to  the  maximum  rates 
chargeable  by  the  above-named  companies  have  resulted  from 
the  world  war  and  the  economic  readjustments  which  have  come 
with  the  war.  The  extent  of  those  readjustments  and  their  prop- 
er effect  upon  the  rates  of  these  companies  can  only  be  determined 
after  full  hearing  as  to  all  the  facts  now  available,  but  the  in- 
formation afforded  the  Commission  by  the  periodic  reports  of 
these  and  other  gas  companies,  and  by  the  Commission's  own 
continuous  observation  of  the  conditions  affecting  gas  production^ 
and  the  costs  thereof,  disclose  that  the  war  has  in  fact  brought 
considerable  changes  in  many  of  the  factors  whose  normal  contin- 
uance was  assumed  by  the  Commission,  in  fixing  the  rate  to  be 
charged  by  these  companies  from  and  after  July  1,  1916.  It  is 
the  Commission's  view  that,  in  the  long  run,  public  interests  will 
be  best  served  and  the  purposes  sought  in  the  enactment  of  the 
Public  Service  Commissions  Law  most  nearly  fulfilled,  if  the 
Commission  accepts  and  acts  upon  its  own  primary  responsibility 
for  keeping  its  own  determinations  foursquare  with  actual  con- 
ditions, even  though  unexpectedly  changed.  The  Commission 
would  find  no  good  reason  for  trying,  in  1918,  to  maintain  in 
court  and  keep  in  force  rates  based  on  assumptions  which  unfore- 
seen conditions  of  war  time  may  have  overthrown,  especially  when 
there  is  now  in  the  possession  of  the  Commission  or  available  to 
it  the  data  upon  which  a  rate  can  be  fixed  in  conformance  to 
actual  experience  and  existent  conditions,  past  and  present. 

For  reasons  thus  indicated,  and  amplified  in  some  detail  herein- 
after, the  Commission  has  determined  to  reopen  the  above-entitled 
proceedings  and  re-examine  the  orders  made  by  it  on  May  22, 
1916,  in  the  light  of  the  facts  which  have  actually  developed  as  to 
these  companies  during  the  intervening  period  of  universal  up- 
heaval. If  in  any  respect  the  rates  previously  fixed  by  the 
Commission  ag  chargeable  by  the  companies  for  the  future  are 
unwarranted  by  what  has  actually  developed  under  the  war-time 
conditions,  the  Commission  feels  its  own  duty  and  responsibility 
to  be  itself  to  make  any  necessary  readjustments  of  maxima  and 
dates,  rather  than  to  leave  this  task  to  a  court,  and  rather  than 
to  leave  the  companies  to  struggle  along  on  a  rate  basis  which 
might  be  found  to  threaten  impairment  of  capital,  the  prevention 
of  the  extensions  and  additions  needed  for  the  adequate  service 
r.u.R.ioiBD. 

Digitized  by  VjOOQIC 


HERRMANN  v.  NEWTOWN  GAS  CO.  G07 

of  a  developing  area,  and  eventually  an  actual  decline  and  break- 
ing down  in  the  quality  of  the  company's  service  to  its  consumers. 

This  view  is  in  accord  with  the  position  commonly  taken  by 
this  Commission  relative  to  rates  fixed  by  it  under  the  changing 
conditions  now  obtaining  with  respect  to  many  factors  affecting 
public  utility  operation,  and  is  in  accord  with  this  Commission's 
steadfast  concept  of  its  own  duty  to  afford  a  forum  for  the  correct 
adjustment  and  readjustment  of  rates  as  conditions  may  demand, 
in  justice  alike  to  the  consiuners  and  the  public  utility  corpo- 
ration. 

For  example,  in  Re  Long  Island  R  Co.  8  P.  S.  C.  (1st  Dist 
N.  Y.)  294,  P.U.R.1918A,  649,  decided  November  30,  1917, 
the  Commission  expressed  the  general  rules  by  which  it  would 
be  guided  in  the  matter  of  rates  during  war-time  conditions,  and 
indicated  its  belief  that  emergency  conditions  and  their  unan- 
ticipated consequences  must  be  taken  into  account  in  rate  read- 
justments.   The  Commission  said  at  that  time : 

"The  foregoing,  of  course,  does  not  in  any  way  mean  that  in 
the  consideration  of  the  record  in  this  case,  the  Commission  has 
failed  to  take  into  accoxmt  the  disclosed  facts,  well  within  com- 
mon knowledge,  showing  the  extent  to  which  war-time  conditions 
have  caused  substantial  increases  in  the  cost  of  labor  and  of  many 
commodities  entering  into  the  maintenance  and  operation  of 
railroad  common  carriers  and  other  public  service  corporations, 
just  as  into  those  of  ordinary  private  enterprises.  In  calculating 
fair  averages  of  costs  and  values  over  a  period  of  years,  the  eco- 
nomic changes  brought  by  the  world  war  have  been  taken  into 
account,  and  the  Commission  has  not  indtilged  in  the  violent  as- 
sumption that  after  the  war,  prices  and  operating  costs  will  of 
necessity  return  soon  to  before  the  war  levels.  The  Commission 
passes  upon  rates  for  the  present  and  the  future,  and  in  endeavor- 
ing to  form  a  fair  estimate  of  probabilities,  even  emergency  con- 
ditions and  their  probable  influence  on  price  levels  must  be  taken 
into  account. 

"The  Commission  is  keenly  conscious  of  the  need  for  a  broad, 

constructive,  far-sighted  policy  in  dealing  with  these  applications 

of  public  utilities  for  rate  advances  designed  to  afford  emergency 

relief  from  emergency  conditions.     It  is  in  the  public  interest 

that  these  vital  public  utilities  shall  be  kept  in  a  condition  of 
P.U.R.1918D. 
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solvency  and  efficiency  in  service  throughout  the  war,  and  that 
need  must  be  taken  into  account  in  all  rate  problems.  The  pub- 
lic utility  corporations  will  of  course  hardly  expect  to  maintain 
their  normal  rate  of  return ;  they  will  not  ask  for  aid  in  shifting 
to  their  patrons  all  the  burdens  of  war  costs,  at  a  time  when  all 
individuals  and  businesses  are  having  to  assume  a  share  of  the 
nation's  burden ;  they  will  not  seek  to  do  violence  to  long-estab- 
lished rate  schedules  merely  by  reason  of  the  inci-eased  costs  and 
narrowed  margin  of  return  brought  by  emergency  conditions  both 
unusual  and  temporary.  In  fixing  a  rate  for  the  future,  the  Com- 
mission is  bound  to  take  into  account  the  facts  which  have  been 
placed  in  the  record,  and  the  rights  of  the  company  and  the  pub- 
lic alike  must  stand  or  fall  for  the  time  on  that  basis." 

That  the  Conmiission  should  and  will  freely  and  flexibly  re- 
adjust its  rate  findings  to  meet  unanticipated  results  of  unantici- 
pated conditions  was  indicated  and  pledged  by  the  Commission 
in  both  its  opinion  and  order  in  Re  Flatbush  Gas  Co.  decided 
February  1,  1918.  Paragraph  9  of  the  order,  epitomizing  and 
carrying  out  what  was  more  elaborately  said  in  the  opinion,  pro- 
vided as  follows : 

"IX.  Further  ordered,  in  accordance  with  the  opinion  in  this 
case  rendered  on  February  1,  1918,  that  in  the  event  that  on  or 
before  August  31,  1918,  or  on  or  before  February  28,  1919,  the 
company's  actual  experience  with  the  lowered  rate  at  that  time 
in  force  is  deemed  by  the  company  to  fairly  show  the  unremu- 
nerativeness,  unreasonableness,  or  confiscatory  consequences  of 
such  rate,  the  company  may  at  any  such  time,  upon  such  a  show- 
ing of  actual  financiaP  results,  apply  to  the  Commission  under 
§  22  of  the  Public  Service  Commissions  Law  for  such  a  modifica- 
tion of  the  present  order  as  will  grant  the  requisite  relief  from  the 
requirement  of  further  reduction  or  authorize  the  restoration  of 
the  rate  now  in  force.  If  this  order  is  now  accepted  and  put  in 
force,  the  Commission,  upon  any  such  application,  will  give  care- 
ful consideration  to  all  facts  presented,  inquire  carefully  to  ascer- 
tain whether*  its  anticipations  as  to  the  effects  of  the  lowering  of 
the  rate  have  been  proved  in  any  respect  erroneous,  and  in  the 
light  of  such  actual  experience  will  modify  its  order  in  any  way 
proved  necessary  to  secure  to  the  company  the  reasonable  return 
contemplated  by  law." 

P.U.R.1918D. 
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The  readiness  of  the  Commission  to  keep  an  open  mind  for  the 
inferences  of  additional  data  concerning  any  rate  ruling  made  by 
the  Commission  was  further  evidenced  by  the  opinion  adopted 
by  the  Commission  on  March  1,  1918,  granting  a  rehearing  as 
to  the  order  of  February  1,  1918,  in  the  Flatbush  Gas  Co.  Case. 
The  company  asked  for  a  rehearing  in  order  to  place  in  the  record 
the  actual  figures  based  on  the  company's  1917  operations,  as 
disclosed  through  the  Commission's  uniform  system  of  accounts. 
These  figures  of  actual  experience  represented  data  not  available 
while  the  hearings  were  in  progi-ess.  In  granting  a  rehearing  in 
order  to  permit  this  data  to  be  presented  and  pave  the  way  for  a 
reconsideration  of  the  prior  conclusions  in  the  light  of  this  new 
operating  data,  the  Commission  said,  on  •March  1,  1918: 

"Although  the  current  conditions  and  costs  prevailing  by  rea- 
son of  the  war  and  other  factors  were  very  thoroughly  gone  into 
at  the  hearings  during  the  spring  and  summer  of  1917,  the  com- 
pany's operating  statistics  for  the  year  1917  were  not  available 
at  the  time  the  hearings  closed,  and  so  the  complete  data  for  the 
past  year,  especially  that  for  the  last  six  months  of  the  year,  was 
not  incorporated  in  the  present  record.  It  is  the  sound  rule  that 
the  Commission  is  called  upon  to  grant  a  rehearing  where  the 
petition  sufficiently  alleges  pertinent  and  probative  facts  which 
the  company  did  not  have  opportunity  of  presenting  on  the  hear- 
ings prior  to  the  making  of  the  order. 

"The  Commission  will  of  course  be  glad  to  have  the  petitioner 
offer  in  evidence  the  complete  summaries  of  its  1917  operations, 
as  disclosed  in  conformance  with  the  uniform  system  of  accounts, 
prescribed  by  the  Commission.  The  Commission's  opinion  and 
order  of  February  1,  1918,  took  fully  intd'adcount,  as  the  opinion 
and  the  record  of  the  hearings  show,  a  great  quanti^  of  data 
adduced  as  to  1917  data  and  conditions;  but  upon  the  receipt  of 
the  complete  figures  relative  to  the  petitioner's  1917  experience, 
the  action  taken  on  February  Ist  will  be  carefully  re-examined, 
in  the  light  of  all  the  available  facts,  and  of  course  modified  if 
any  sufficient  reason  appears  therefor. 

^1  feel  that  the  company,  in  the  spirit  in  which  it  was  dealt 
ynth  by  the  Commission  in  opinion  of  February  1,  1918,  might 
well  have  gone  ahead  under  the  provisions  of  f  9  of  the  order, 
and  thus  made  an  actual,  practical  demonstration  whether  its 
P.U.R.1918D.  39 
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surmises  as  to  the  probable  effects  of  the  Commission's  order  are 
correct.  It  goes  without  saying,  however,  that  it  is  the  duty  of 
a  regulative  Commission,  at  a  time  of  stress  and  sudden  changes 
such  as  the  present,  to  keep  a  very  open-minded  and  flexible  view 
as  to  the  needs  of  public  utility  corporations  and  their  mainte- 
nance of  such  fiscal  conditions  as  will  enable  them  to  conserve 
their  properties  and  efficiently  serve  the  public.  The  Commis- 
sion must  realize  frankly,  and  keep  ever  in  mind,  that  conditions 
are  oftentimes  changing  nowadays,  and  that  what  is  remunerative 
to-day  may  not  be  so  six  months  hence,  or  vice  versa.  But  the 
regulatory  exertions  of  the  Commission  should  not  surge  and  fall 
with  every  momentary  change  or  fluctuation,  but  must  be  con- 
trolled by  fair  average  operating  conditions.  Estimates  may 
often  be 'correctly  calculated  by  known  factors,  and  yet  be  over- 
thrown by  unanticipated  developments.  An  equable  conform- 
ance with  the  Commission's  orders,  and  a  willingness  to  lower 
rates,  when  the  facts  are  found  to  warrant  it,  on  such  a  basis 
as  indicated  in  paragraph  9  of  the  present  order,  bring  a  strong 
reciprocal  obligation  on  the  part  of  the  Commission  to  see  to  it 
that  a  public  utility  is  not  the  loser  by  any  inelasticity  of  the 
regulative  plan,  so  far  as  concerns  an  increase  or  restoration  of 
rates,  should  conditions  come  to  call  for  modification  of  the 
previous  reduction.  The  Commission's  opinion  as  to  the  un- 
reasonableness and  excessiveness  of  the  existing  rates  of  the  com- 
pany was  based  upon  the  accomplished  facts  proved  in  the  record 
of  this  proceeding  up  to  the  close  of  the  period  of  investigation, 
but  the  rates  prescribed  for  the  future  necessarily  were  predi- 
cated upon  certain  assumptions  in  the  light  of  the  historical 
facts  pertaining  to  the  business  of  this  company,  and  estimates 
as  to  1917,  from  partial  data;  it  will  be  of  value  to  learn  just 
to  what  extent  the  complete  1917  figures  sustain  or  reject  those 
suppositions." 

In  other  words,  the  Commission  evinced  its  readiness  to  re- 
examine its  estimates,  conclusions,  and  hypotheses  very  relent- 
lessly and  rigorously,  in  the  light  of  the  actual  and  additional 
data  subsequently  rendered  available,  and  to  readjust  its  rate 
findings  as  might  be  necessary,  taking  into  account  the  former 
record  and  the  new  facts  subsequently  adduced.  The  Commis- 
sion is  willing  always  to  do  all  in  its  power  to  keep  its  action. 

P.U.R.IOISD. 
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four  square  with  the  actual  facts,  whenever  they  may  be  de- 
veloped, and  there  will  be  no  disposition  weakly  to  leave  it  to 
some  court  to  find  a  way  to  warp  the  law  enough  to  meet  the 
changed  conditions  and  avoid  the  injustice  which  would  have 
followed  inactive  adherence  to  the  original  ruling.  When  un- 
anticipated conditions  upset  or  overrule  expectations  and  prog- 
nostications by  the  Commission  as  to  the  probable  consequences 
of  action  taken,  no  company  need  ever  to  run  to  court  to  be  rid 
of  a  limitation  which  conditions  have  failed  to  justify. 

This  duty  of  the  Commission  open-mindedly  to  deal  with  and 
correct  its  own  determinations  of  fact  in  rate  proceedings,  accord- 
ing as  changed  conditions  may  demand,  has  become  the  more 
manifest  and  urgent  by  reason  of  the  developed  attitude  of  the 
Xew  York  courts  towards  the  fact  findings  of  this  tribunal,  in 
accord  now  with  the  overwhelming  weight  of  judicial  authority, 
both  state  and  Federal.  At  the  time  of  the  enactment  of  the 
Public  Service  Commissions  Law,  it  was*not  the  intent  of  the 
framers  of  the  statute  that  the  orders  of  the  Commission  should 
be  reviewable  by  certiorari,  but  that,  instead,  the  orders  of  the 
Commission,  unless  proved  arbitrary,  capricious,  confiscatory, 
or  unauthorized  by  law,  should  be  final  and  immediately  effective, 
with  a  right  on  the  part  of  the  company  affected  by  any  order 
to  come  again  to  the  Commission  for  a  modification  of  the  order, 
in  the  light  of  any  new  or  additional  facts.  Section  22  of  the 
Public  Service  Commissions  Law  was  framed  to  make  the  Com- 
mission the  tribunal  for  the  subsequent  review  or  reconsideration 
of  orders  once  made;  it  was  framed  to  make  improbable  and 
unnecessary  the  scrutiny  of  Commission  orders  through  wTits 
of  certiorari,  or  any  review  by  any  outside  body,  judicial  or 
otherwise,  except  on  the  grounds  above  indicated,  which  have 
now  become  by  judicial  decision  the  only  grounds  on  which 
review  by  certiorari  may  be  had  (People  ex  rel.  Brooklyn 
Heights  K.  Co.  v.  Public  Service  Commission,  101  Misc.  10, 
P.U.R.1918A,  137,  166  K  Y.  Supp.  825;  People  ex  rel.  New 
York  &  Q.  Gas  Co.  v.  McCall,  219  N.  Y.  84,  P.U.R.1917A, 
553,  113  N.  E.  795,  Ann.  Cas.  1916E,  1042  (U.  S.  Adv.  Ops. 
1917-18,  p.  80)  245  U.  S.  345,  62  L.  ed.  — ,  P.TJ.R.1918A, 
792,  38  Sup.  Ct.  Rep.  122).    The  plan  was  that  whenever  new 

facts  arose,  or  an  outstanding  order  seemed  for  any  reason  to 
P.U.R.1918D. 
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require  abrogation  or  modification,  the  company  should  go  back 
to  the  Commission,  and  that  there  should  be  no  resort  to  the 
courts  unless  the  Commission  acted  arbitrarily,  capriciously, 
without  warrant  of  law,  or  insisted  on  an  order  which  would 
mean  confiscation,  in  which  event  a  court  of  equity  would  of 
course  interfere.  It  was  provided  that  the  Commission,  after 
such  a  rehearing  and  reconsideration  of  the  facts  of  the  case, 
"including  those  arising  since  the  making  of  the  order,"  would 
abrogate,  change,  or  modify  the  order  theretofore  made,  bo  as  to 
conform  the  same  to  the  facts  as  actually  developed.  WTien  the 
question  first  arose  whether  a  writ  of  certiorari  would  lie  to 
review  a  determination  of  the  newly  created  Public  Service  Com- 
missions, it  was  held  that  the  statute  did  not  contemplate  such 
a  ])rocedure  for  judicial  review  of  Commission  orders,  and  did 
not  contemplate  such  review  at  all  unless  and  until  the  Commis- 
sion had  failed  to  afford  the  requisite  relief,  after  presentation  of 
all  the  facts  (DelawA-e,  L.  &  W.  R.  Co.  v.  Stevens,  172  Fed. 
595). 

In  fulfilment  of  the  statutory  plan,  the  court  of  appeals  of  the 
state  of  New  York  has  held  that  it  and  the  lower  courts,  in 
reviewing  the  action  of  the  Commission,  even  under  writs  of 
certiorari,  have  no  authority  to  review  generally  the  reasonable- 
ness of  the  orders  of  the  Commission  or  the  Commission's  find- 
ings of  fact,  and  have  no  authority  to  undertake  to  substitute 
their  judgment  as  to  what  is  reasona(ble  in  a  given  case  for  that 
of  the  Public  Service  Commissions.  The  court  of  appeals  held 
(People  ex  rel.  New  York  &  Q.  Gas  Co.  v.  McCall,  219  N.  Y. 
84,  87,  88,  90,  91,  P.U.R1917A,  553,  113  N.  E.  795,  Ann.  Cas. 
191GE,  1012): 

"The  court  has  no  power  to  substitute  its  own  judgment  of 
what  is  reasonable  in  place  of  the  determination  of  the  Public 
Service  Commission,  and  it  can  only  annul  the  order  of  the 
Commission  for  the  violation  of  some  rule  of  law. 

"The  public  service  commissions  were  created  by  the  1^'^ 
lature  to  perform  very  important  functions  in  the  community, 
namely,  to  rcg\>kite  the  great  public  service  corporations  of  the 
state  in  the  conduct  of  their  business  and  compel  those  corpora- 
tions adequately  "to  discharge  their  duties  to  the  public  and  not 

to  exact  therefor  excessive  charges.     It  was  assumed  perhaps 
P.U.R.1918D. 
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by  the  legislature  that  the  members  of  the  public  service  com- 
missions would  acquire  special  knowledge  of  the  matters  in- 
trusted to  them  by  experience  and  study,  and  that  when  the  pkn 
of  their  creation  was  fully  developed  they  would  prove  efficient 
instrumentalities  for  dealing  with  the  complex  problems  pre- 
sented by  the  activities  of  these  great  corporations.  It  was  not 
iutended  that  the  courts  should  interfere  with  the  commissions 
or  review  their  determinations  further  than  is  necessary  to  keep 
them  within  the  law  and  protect  the  constitutional  rights  of  the 
corporations  over  which  they  were  given  control. 

"The  law  governing  the  commissions  is  well  expressed  by 
the  Minnesota  supreme  court  in  State  v.  Great  Northern  R.  Co. 
130  Minn.  57,  P.U.R.1915D,  467,  153  N.  W.  247.  It  is  there 
said:  *The  order  may  be  vacated  as  unreasonable  if  it  is  con- 
trary to  some  provision  of  the  Federal  or  state  Constitution  or 
laws,  or  if  it  is  beyond  the  power  gi*anted  to  the  Commission, 
or  if  it  is  based  on  some  mistake  of  law,  or  if  there  is  no  evi- 
dence to  support  it,  or  if,  having  regard  to  the  interests  of  both 
the  public  and  the  carrier,  it  is  so  arbitrary  as  to  be  beyond  the 
exercise  of  a  reasonable  discretion  and  judgment.'  See  also  Peo- 
ple ex  rel.  Hempstead  v.  State  Tax  Comrs.  214  N.  Y.  594,  108 
X.  E.  913;  People  ex  rel.  Morrissey  v.  Waldo,  212  N.  Y.  174, 
105  K  E.  829. 

"In  Interstate  Commerce  Commission  v.  Illinois  C.  R.  Co. 
215  U.  S.  452,  470,  54  L.  ed.  280,  287,  30  Sup.  Ct.  Rep.  155, 
the  chief  judge,  after  stating  the  power  of  the  court,  continued : 
'It  is  equally  plain  that  such  perennial  powers  lend  no  support 
whatever  to  the  proposition  that  we  may,  under  the  guise  of 
exerting  judicial  pow^r,  usurp  merely  administrative  functions 
by  setting  aside  a  lawful  administrative  order  upon  our  con- 
ception as  to  whether  the  administrative  power  has  been  wisely 
exercised.  Power  to  make  the  order,  and  not  the  mere  expediency 
or  wisdom  of  having  made  it,  is  the  question/    .    .    . 

"The  question  now  is  whether  or  not  there  was  any  evidence 
to  show  that  the  order  of  the  Public  Service  Commission  was  an 
unlawful  and  arbitrary  exercise  of  power.  Acme  Realty  Co.  v. 
Schinasi,  215  N.  Y.  495,  L.R.A.1916A,  1176,  109  N.  E.  577; 
People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  165  N.  Y.  305,  59 
P.U.R.1918D. 
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N.  E.  151;  Otten  v.  Manhattan  R.  Co.  150  N.  Y.  395,  44  N. 
E.  1033. 

•'^There  was  no  dispute  as  to  the  basic  facts  of  the  case.  There 
was  some  variation  in  the  estimates  of  the  witnesses  as  to  the 
cost  of  iron  pipe  and  the  expense  of  engineering  supervision 
and  like  matters,  but  there  was  no  real  disagreement  as  to  the 
cost  of  the  extension  of  the  relator's  system  of  gas  distribution, 
and  the  increase  in  revenue  that  the  relator  would  probably  re- 
ceive therefrom. 

"The  court  at  the  appellate  division  in  its  opinion  summed 
up  the  proof  on  the  subject  The  court  said  that  the  cost  of 
the  extension  would  be  between  $60,000  and  $70,000,  and  that 
the  increased  return  to  the  relator  from  the  consumption  of  gas 
would  be  about  $1,660  per  year,  which  is  only  one  half  of  the 
interest  at  5  per  cent  upon  the  extension.    .    .    . 

"The  court  at  the  appellate  division  substituted  its  own  judg- 
ment for  that  of  the  Public  Service  Commission  in  determining 
that  the  latter's  order  was  unreasonable.  This  decision,  if  al- 
lowed to  stand,  will  seriously  hamper  the  commissions  in  the 
discharge  of  their  duties,  and  go  far  toward  defeating  the  efforts 
of  the  legislature  to  establish  agencies  to  regulate  the  great  public 
service  corporations.'' 

The  decision  of  the  court  of  appeals  was  based  iii  part,  as 
above  appears,  on  the  decision  of  the  United  States  Supreme 
Court  in  Interstate  Commerce  Commission  v.  Illinois  C.  R.  Co. 
215  TJ.  S.  452,  54  L.  ed.  280,  80  Sup.  Ct  Rep.  155,  and  the 
cases  which  have  followed  it,  to  which  reference  will  be  later 
made  herein. 

After  the  decision  of  the  court  of  appeals  in  the  New  York 
&  Q.  Gas  Co.  Case,  a  motion  for  a  reargument  was  made  in 
behalf  of  the  company.  In  support  of  that  motion,  many  other 
corporations  applied  for  leave  to  intervene.  Among  those  filing 
briefs  in  support  of  the  motion  were  the  present  attorneys  for 
the  Woodhaven  Gaslight  Company,  who  applied  in  its  behalf. 
The  motions  for  reargument  were  denied  (219  N.  Y.  681,  115 
N.  E.  1048),  and  the  case  was  carried  by  writ  of  error  to  the 
United  States  Supreme  Court.  In  the  opinion  handed  down 
on  December  10,  1917,  that  court  said: 

"The  court  of  appeals  of  Kew  York  decided  that  the  Public 
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Service  Commission  was  created  to  perform  the  important  func- 
tion of  supervising  and  regulating  the  business  of  public  service 
corporations;  that  the  state  law  assumes  that  the  experience  of 
the  members  of  the  Commission  especially  fits  them  for  dealing 
with  the  problems  presented  by  the  duties  and  activities  of  such 
corporations ;  that  the  courts  in  reviewing  the  action  of  the  Com- 
mission have  no  authority  to  substitute  their  judgment  as  to 
what  is  reasonable  in  a  given  case  for  that  of  the  Commission, 
but  are  limited  to  determining  whether  the  action  complained 
of  was  capricious  or  arbitrary  and  for  this  reason  unlawful ;  and 
that  it  was  clearly  within  the  power  of  the  Commission  to  make 
the  order  which  is  here  assailed. 

"This  interpretation  of  the  statutes  of  New  York  is  conclusive ; 
and  the  definition,  thus  announced,  of  the  power  of  the  courts 
of  that  state  to  review  the  decision  of  the  Public  Service  Com- 
mission, based  as  it  is  in  pai*t  on  the  decision  in  Interstate  Com- 
merce Commission  v.  Illinois  C.  E.  Co.  216  U.  S.  452,  470,  54 
L.  ed.  280,  287,  30  Sup.  CI.  Rep.  155,  differs  but  slightly,  if  at 
all,  from  the  definition  by  this  court  of  its  own  power  to  review 
the  decisions  of  similar  administrative  bodies,  arrived  at  in 
many  cases  in  which  such  decisions  have  been  under  exam- 
ination. Typical  cases  are:  Baltimore  &  O.  R.  Co.  v.  United 
States,  215  U.  S.  481-494,  54  L.  ed.  292-297,  30  Sup.  Ct.  Rep. 
164;  Kansas  City  Southern  R.  Co.  v.  United  States,  231  U.  S. 
423,  443,  444,  58  L.  ed.  296,  304,  305,  52  L.R.A.(N.S.)  1, 
34  Sup.  Ct.  Rep.  125;  Railroad  Commission  v.  Cumberland 
Teleph.  &  Teleg.  Co.  212  U.  S.  414,  420-422,  53  L.  ed.  577, 
680,  681,  29  Sup.  Ct.  Rep.  357;  Interstate  Commerce  Commis- 
sion V.  Union  P.  R.  Co.  222  U.  S.  541-547,  56  L.  ed.  308-311, 
32  Sup.  Ct.  Rep.  108,  and  Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  223  U.  S.  655,  668,  56  L.  ed.  594,  604,  32  Sup.  Ct.  Rep. 
389.''     [245  U.  S.  347.] 

After  calling  attention  to  the  fact  that  the  gas  company  ap- 
peared at  the  hearing  before  the  Commission,  cross-examined 
witnesses,  introduced  testimony,  and  argued  the  case,  the  court 
expressed  its  agreement  with  the  New  York  court  of  appeals  "in 
concluding  that  the  action  of  the  Commission  complained  of  was 
not  arbitrcury  or  capricious,  btU  was  based  on  very  substantial 

evidence,  and  therefore  that,  even  if  the  courts  differed  with  the 
P.U.R.1918D. 


Digitized  by 


Google 


G16  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

Commission  as  to  the  expediency  or  wisdom  of  the  order,  they 
are  without  authority  to  suhstituie  for  its  judgment  their  views 
of  what  niay  be  reasonable  or  wise." 

To  the  same  effect  is  Brooklyn  Heights  K.  Co.  v.  Straus, 
P.U.E.1918A,  144,  245  Fed.  132.  In  that  case  bills  in  equity 
were  filed  asking  that  an  order  of  the  Commission,  requiring  the 
complainant  to  purchase  additional  cars,  be  adjudged  illegal  and 
void,  and  that  the  defendant  members  of  the  Public  Service  Com- 
mission be  enjoined  from  enforcing  the  order.  In  denying  the 
motion  for  an  injunction  pendente  lite,  the  statutory  Federal 
tribimal,  composed  of  Ward,  Ch.  J.,  Veeder,  D.  J.,  and  A.  N. 
Hand,  D.  J.,  said  (page  148)  :  "As  to  the  last  objection  which 
the  complainants  make,  it  may  be  admitted  that  an  order  of  the 
Commission  made  without  consideration  or  without  any  evi- 
dence at  all  or  without  a  hearing,  requiring  the  company  to  in- 
crease its  equipment,  might  amount  to  a  takiiag  of  its  property 
without  due  process  of  law.  But  the  parties  have  submitted  to 
us  the  record  before  the  Commission  which  resulted  in  the  order 
complained  of.  We  have  examined  it,  not  for  the  purpose  of 
seeing  whether  we  agree  with  the  conclusion  reached,  hut  to 
determine  whether  that  conclusion  was  the  result  of  a  fair  hear- 
ing upon  proofs  with  a  full  opportunity  to  the  companies  to  offer 
proofs,  and  we  think  it  was.  If  the  complainants  thought,  as 
they  now  contend,  that  other  and  different  evidence  should  have 
been  considered  by  the  Commission,  it  lay  upon  them  to  offer  it 
at  the  hearing.  The  prayer  for  an  injunction  pendente  lite 
is  denied." 

The  decision  of  the  New  York  court  of  appeals  in  the  New 
York  &  Q.  Gas  Co.  Case,  supra,  was  followed  by  the  appellate 
division  for  the  first  department  in  Ee  New  York  C.  E.  Co.  177 
App.  Div.  444, 164  N.  Y.  Supp.  310,  in  which  Mr.  Justice  Scott 
said  for  a  unanimous  court  (page  447)  : 

"That  the  Commission  had  power  and  authority  to  make  the 
order  cannot  be  doubted.  Banner  v.  New  York  &  H.  R.  Co. 
213  N.  Y.  117,  106  N.  E.  1029;  Ee  New  York  0.  &  H.  R.  R. 
Co.  136  App.  Div.  760,  121  N.  Y.  Supp.  624;  Ee  Terminal  R 
Co.  122  App.  Div.  59,  106  N.  Y.  Supp.  655,  afiirmed  in  192 
N.  Y.  534,  84  N.  E.  1121.  The  situation  as  disclosed  by  the 
evidence  before  the  Commission  showed  very  plainly  that  a  eon- 
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dition  existed  which  was  undesirable,  and  would  in  time  become 
intolerable,  and  hence  an  appropriate  occasion  was  presented  for 
action  by  the  Commission.  Being  satisfied  that  the  Commis- 
sions had  authority  and  jurisdiction  in  the  premises  we  are  not 
called  upon  to  review  their  action  with  a  view  of  determining 
whether  or  not  they  arrived  at  the  best  solution  of  the  question 
hefore  them,  'It  was  not  intended  that  the  courts  should  inter- 
fere with  the  Commissions,  or  review  their  determination  further 
than  is  necessary  to  keep  them  within  the  law  and  protect  the 
constitutional  rights  of  the  corporations  over  which  they  were 
given  control/  People  ex  rel.  New  York  &  Q.  Gas  Co.  v.  Mc- 
Call,  219  K  Y.  84,  P.U.R.1917A,  553,  113  N.  E.  795,  Ann. 
Cas.  1916E,  1042. 

"It  is  not  a  legal  objection  that  the  changes  ordered  by  the 
Commissions  involve  a  relcication  of  a  part  of  the  line  (Danner 
V.  New  York  &  H.  R  Co.  213  N.  Y.  117,  106  N.  E.  1029), 
and  we  could  not  say,  even  if  it  lay  within  our  jurisdiction  to  do 
so,  that  the  physical  characteristics  of  the  locus  in  quo  did  not 
justify  such  relocation. 

"After  carefully  considering  all  the  objections  that  have  been 
urged  upon  our  attention  by  the  appellant,  we  are  satisfied  that 
none  of  them  require  the  reversal  of  the  order  appealed  from. 
It  is  therefore  affirmed." 

This  determination  of  the  appellate  division  was  unanimously 
affirmed  by  the  court  of  appeals  in  December,  1917  ( —  N.  Y. 
— ,  118  N.  E.  1070). 

Even  before  the  decision  of  the  court  of  appeals  in  the  New 
York  &  Q.  Gas  Co.  Case,  supra,  it  has  been  held  in  substance 
that  a  determination  of  the  Commission  would  not  be  disturbed 
unless  it  appeared  that  there  was  no  evidence  supporting  the 
facts  found  by  the  Commission,  or  that  the  weight  of  evidence 
was  overwhelmingly  against  the  Commission. 

In  People  ex  rel.  New  York  Edison  Co.  v.  Willcox,  151  App. 
Div.  832,  136  N.  Y.  Supp.  1031,  Mr.  Justice  Dowling  said 
(page  842) :  "In  reviewing  a  finding  of  fact  by  the  Commis- 
sion, we  can  only  set  it  aside  when  there  is  such  a  preponderance 
of  proof  against  the  existence  of  the  fact  found  that  the  verdict 
of  a  jury  affirming  the  existence  thereof  would  be  set  aside  by 

the  court  as  against  the  weight  of  evidence.'^ 
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The  rule  as  to  when  a  verdict  of  a  jury  will  be  set  aside  as 
against  the  weight  of  evidence  is  laid  down  in  the  leading  case 
of  Beckwith  v.  New  York  C.  R.  Co.  64  Barb.  299,  as  follows 
(syllabus) :  "It  is  not  enough  to  justify  a  new  trial,  that  had 
the  court  sat  on  the  jury,  it  might  have  come  to  a  different  con- 
clusion from  that  arrived  at  by  the  jury.  The  finding  must  be 
either  without  evidence,  or. so  decidedly  against  the  weight  of 
evidence  that  it  must  have  been  brought  about  by  either  par- 
tiality, corruption  or  gross  ignorance." 

In  Hospital  Supply  Co.  v.  O'Neill,  10  Misc.  655,  31  N.  Y. 
Supp.  792,  affirmed  in  155  K  Y.  634,  49  N.  E.  1098,  the  court 
said  (page  657) :  "In  the  legal  sense  a  verdict  against  the 
weight  of  evidence  is  a  verdict  so  contrary  to  the  preponderant 
proof  as  to  startle  by  its  absurdity,  or  to  suggest  the  suspicion 
of  evil  influence.  Unless  the  verdict  be  thus  infirm  in  its  origin, 
betraying  either  no  exercise  or  a  perverse  exercise  of  the  judg- 
ment of  the  jury,  it  is  a  finality  beyond  the  power  of  the  appel- 
late tribunal  to  disturb." 

The  appellate  division  for  the  first  department  had  passed 
upon  the  question  in  1913,  in  reviewing  an  order  of  the  Public 
Service  Commission  requiring  the  Brooklyn  surface  companies 
to  equip  their  cars  with  power  brakes  at  an  estimated  cost  of 
about  $500,000,  and  upheld  the  order  of  the  Commission.  Peo- 
ple ex  rel.  Brooklyn  Heights  R.  Co.  v.  Willcox,  157  App.  Div. 
698,  142  N.  Y.  Supp.  942.  Mr.  Justice  Laughlin  there  said 
(page  708) :  "This  statement  of  the  evidence  is  sufficient  to 
show  that  it  does  not  preponderate  against  the  determination 
made  by  the  Public  Service  Commission  in  ordering  the  change 
of  equipment.  In  the  interests  of  the  convenience  and  safety 
of  the  public  the  legislature  vested  the  Commission  with  broad 
discretionary  powers,  and  it  would  require  clear  and  conmncing 
evidence  that  their  determination  on  the  facets  was  erroneous  to 
warrant  the  cotirt  in  annvlling  the  order." 

The  appellate  division  also  passed  upon  the  question  in  review- 
ing an  order  of  the  Public  Service  Commission,  requiring  the 
Long  Island  Eailroad  Company  to  establish  and  maintain  a  new 
station  at  South  street,  Jamaica,  and  upheld  the  order  of  the 
Commission  (People  ex  rel.  Long  Island  R.  Co.  v.  Public  Service 
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Commission,  173  App.  Div.  780,  P;U.R1916E,  475,  160  N.  Y. 
Supp.  63). 

Mr.  Justice  Page  there  said  (page '781):  "The  establish- 
ment of  stations,  requiring  adequate  facilities  for  the  traveling 
public,  is  peculiarly  within  the  power  of  the  Public  Service 
Commission  delegated  by  the  legislature.  See  Public  Service 
Commissions  Law,  Consol.  Laws,  chap.  48;  Laws  1910,  chap. 
480,  §  50.  Unless  this  discretion  is  abused,  and  the  order  is 
dearly  tmreasonal)le,  the  Commission's  determination  should  not 
be  disturbed," 

This  concept  as  to  the  lack  of  power  in  an  appellate  court  to 
review  the  fact  findings  of  a  regulative  commission  or  to  pass 
generally  upon  the  reasonableness  of  the  rules  promulgated  by 
it  for  the  future  conduct  of  the  operations  of  a  public  service 
company,  is  now  being  so  clearly  and  broadly  applied  to  rate 
determinations  and  is  being  construed  to  so  far  remove  rate 
orders  from  general  judicial  scrutiny,  as  to  emphasize  and  give 
point  to  the  present  duty  of  this  Conmiission  itself  to  deal  with 
the  results  of  the  unexpected  conditions  which  have  developed 
with  reference  to  the  matters  determined  by  the  Commission  in 
its  orders  of  May  25,  1916,  as  to  these  four  Queens  companies. 
In  Interstate  Commerce  Commission  v.  Illinois  C.  R.  Co.  215 
U.  S.  452,  54  L.  ed.  280,  30  Sup.  Ct.  Eep.  155,  so  largely  relied 
upon  by  the  New  York  court  of  appeals  in  the  New  York  &  Q. 
Gas  Co.  Case,  supra,  the  United  States  Supreme  Court  pointed 
out  that  a  court  may  not,  "under  the  guise  of  exerting  judicial 
power,  usurp  merely  administrative  functions  by  setting  aside 
a  lawful  administrative  order  upon  our  conception  as  to  whether 
the  administrative  power  has  been  wisely  exercised.  Power  to 
make  the  order,  and  not  the  mere  expediency  or  wisdom  of  hav- 
ing made  it,  is  the  question."  And  in  Interstate  Commerce  Com- 
mission V.  Fnicn  P.  R.  Co.  222  U.  S.  541,  56  L.  ed.  308,  32 
Sup.  Ci.  Rep.  108,  the  same  court  said  (page  547) :  "There 
has  been  no  attempt  to  make  an  exhaustive  statement  of  the 
principle  involved,  but,  in  cases  thus  far  decided,  it  has  been 
settled  that  the  orders  of  the  Commission  are  final  unless  (1) 
beyond  the  power  which  it  could  constitutionally  exercise;  or 
f2)  beyond  its  statutory  power;  or  (3)  based  upon  a  mistake  of 
law.  But  questions  of  fact  may  be  involved  in  the  determination 
P.U.R.191S7). 
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of  questions  of  law,  so  that  an  order,  regular  on  its  face,  may 
be  set  aside  if  it  appears  that  (4)  the  rate  is  so  low  as  to  be 
confiscatory  and  in  violation  of  the  constitutional  prohibition 
against  taking  property  without  due  process  of  law;  or  (5)  if 
the  Commission  acted  so  arbitrarily  and  unjustly  as  to  fix  rates 
contrary  to  evidence,  or  without  evidence  to  suj^rt  it;  or  (6) 
if  the  authority  therein  involved  has  been  exercised  in  such  an 
unreasonable  manner  as  to  cause  it  to  be  within  the  elementary 
rule  that  the  substance,  and  not  the  shadow,  determines  the 
validity  of  the  exercise  of  the  power.  [Citing  cases.]  In  de- 
termining these  mixed  questions  of  law  and  fact,  the  court  con- 
fines itself  to  the  ultimate  question  as  to  whether  the  Commis- 
sion acted  within  its  power.  It  will  not  consider  the  expediency 
or  wisdom  of  the  order,  or  whether,  on  like  testimony,  it  would 
have  made  a  similar  ruling.  'The  findings  of  the  Commission 
are  made  by  law  prima  facie  true,  and  this  court  has  ascribed  to 
them  the  strength  due  to  the  judgments  of  a  tribunal  appointed 
by  law  and  informed  by  experience.'  Illinois  C.  K.  Co.  v.  Inter- 
state Commerce  Commission,  206  U.  S.  441,  51  L.  ed.  1128, 
27  Sup.  Ct.  Rep.  700.  Its  conclusion,  of  course,  is  subject  to 
review,  but  when  supported  by  evidence  is  accepted  as  final; 
not  that  its  decision,  involving  as  it  does  so  many  and  such  vast 
public  interests,  can  be  supported  by  a  mere  scintilla  of  proof,— 
but  the  courts  will  not  examine  the  facts  further  than  to  de- 
termine whether  there  was  substantial  evidence  to  sustain  the 
order." 

This  enlightened  view,  and  the  manifest  tendency  of  the 
New  York  courts  to  follow  it,  is  in  accord  with  the  recent  rulings 
of  the  courts  of  many  states;  it  brings  to  this  Commission  an 
especial  realization  of  the  responsibility  and  flexibility  of  action 
which  must  come  with  power,  if  injustice  is  not  to  be  done.  The 
supreme  court  of  Minnesota,  dealing  with  the  question,  in  State 
v.  Great  Northern  R  Co.  130  Minn.  57,  P.U.R.1915D,  467, 
158  N.  W.  247,  trenchantly  said  (page  69) :  "The  principles 
on  which  the  court  acts  in  determining  whether  or  not  an  order 
of  the  Commission  is  reasonable,  have  been  the  subject  of  much 
controversy,  but  the  law  on  that  subject  is  now  pretty  well  settled. 
The  legislature  never  intended  that  the  court  should  put  itself 
in  the  place  of  the  Commission,  try  the  matter  anew  as  an  ad- 
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ministrative  body,  substituting  its  findings  for  those  of  the  Com- 
mission. .  .  .  The  courts  must  not  usurp  legislative  or  ad- 
ministrative functions  by  setting  aside  a  legislative  or  adminis- 
trative order  on  their  own  conception  of  its  wisdom/^ 

In  the  case  of  Mt.  Union  v.  Mt.  Union  Water  Co.  63  Pa. 
Super.  Ct.  337,  the  superior  court  of  Pennsylvania  defined  its 
functions  in  dealing  with  appeals  from  the  order  of  the  Public 
Service  Commission  of  that  state.  It  there  said  (page  341) : 
"There  is  nothing  in  the  Act  of  1915  to  warrant  the  conclusion 
that  the  legislature  intended  to  make  the  superior  court  a  second 
administrative  Commission.  The  statute  neither  requires  nor 
authorizes  this  court  to  fix  and  determine  for  itself  the  rate, 
charge,  etc.,  that  a  public  service  company  may  exact.  Our 
function  is,  as  the  statute  declares,  but  to  decide  whether  or  not 
the  appellant  has  discharged  the  burden  cast  on  him  by  the  legis- 
lature. Or,  in  the  words  of  the  act,  our  inquiry  therefore  must 
be.  Was  the  order  appealed  from,  as  shown  by  the  record'certified 
to  us  by  the  Commission,  'reasonable  and  in  conformity  with 
law  V  "  And  in  Baltimore  &  O.  R.  Co.  v.  Public  Service  Com- 
mission, 66  Pa.  Super.  Ct.  403,  the  superior  court  of  Pennsyl- 
vania again  said  (page  412) :  "Establishing  a  schedule  of  the 
rates  or  tolls  that  a  public  service  company  may  lawfully  demand 
is  one  of  the  most  complicated  and  important  of  all  of  the  many 
important  tasks  imposed  by  the  legislature  on  the  Public  Service 
Commission.  The  proper  determination  of  such  questions  neces- 
sarily involves  the  consideration  of  many  matters  and  things 
far  removed  from  the  atmosphere  of  an  appellate  court  of  law." 

In  the  very  recent  case  of  Ben  Avon  v.  Ohio  Valley  Water 
Co.,  decided  by  the  supreme  court  of  Pennsylvania  on  Feb- 
ruary 25,  1918,  260  Pa.  300,  ante,  49,  —  Atl.  — y  the  court 
had  before  it  an  appeal  from  the  judgment  of  the  superior  court, 
reversing  an  order  of  the  Public  Service  Commission,  in  which 
it  fixed  a  schedule  of  rates  ta  be  charged  by  the  Ohio  Valley 
Water  Company,  based  upon  the  fair  value  of  the  property  of 
the  company  as  ascertained  by  the  Commission.  The  superior 
court  had  directed  the  Commission  to  reform  its  valuation  in 
certain  definite  particulars,  and  upon  that  valuation  to  fix  a 
schedule  of  rates  which  would  cover  expenses  and  depreciation, 
and  would  yield  a  return  found  by  the  Commission  to  be  fair. 
P.U.R.1918D. 
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Alleging  that  the  effect  of  the  decree  of  the  superior  court  was 
merely  to  substitute  its  opinion  as  to  the  value  of  certain  items 
of  property  for  that  of  the  Commission,  and  that  it  left  to  the 
Commission  no  duty  other  than  that  of  making  the  computations 
as  directed  and  fixing  a  rate  accordingly,  the  Commission  and 
the  parties  complainant  before  it  appealed  to  the  supreme  court. 

The  supreme  court  of  Pennsylvania,  construing  provisions  of 
the  Pennsylvania  Public  Service  Company  Law  closely  par- 
allel to  our  own  and  quoting  at  length  from  the  New  York  &  Q. 
Gas  Co.  decision  and  the  opinions  of  the  United  States  Supreme 
Court  hereinbefore  i*eferred  to,  reversed  the  action  of  the  superior 
court  and  reinstated  the  findings  and  order  of  the  Public  Service 
Commission.  The  Pennsylvania  supreme  court  said,  in  the 
course  of  this  notable  decision : 

"It  is  therefore  to  be  regarded  as  a  settled  principle  that, 
under  such  legislation  as  that  with  which  we  are  here  dealing, 
ill  an  appeal  from  an  order  of  the  Public  Service  Commission, 
the  inquiry  by  the  court  is  not,  whether  the  order  is  such  as  the 
court  would  have  made  in  the  exercise  of  the  administrative 
functions,  but  whether  the  order  was  a  reasonable  exercise  of 
the  discretion  conferred  upon  the  Commission  by  the  statute. 
In  other  words,  the  court  is  not  to  substitute  its  judgment  as  to 
rates  or  values  for  that  of  the  Commission. 

"In  the  present  case  the  appellants  contend  that  the  action  of 
the  superior  court  in  reversing  the  order  of  the  Commission  was 
in  effect  merely  the  substitution  of  its  judgment  as  to  values  for 
that  of  the  Commission.  Taking  up  the  consideration  of  that 
contention,  we  find  from  the  record  that,  in  1904,  the  Ohio  Val- 
ley Water  Company  purchased  the  property  and  franchises  of  the 
Valley  Consolidated,  the  Perryville,  and  the  Fleming  Park 
Water  Companies.  In  May,  1913,  the  Ohio  Valley  Wat-er  Com- 
pany also  purchased  a  controlling  interest  in  the  capital  stock 
of  the  Monongahela  Water  Company,  and  later  acquired  the 
property  of  that  company.  On  December  30,  1913,  the  Ohio 
Valley  Water  Company  adopted  a  schedule  of  rates  for  the  sup- 
ply of  water  within  the  district  it  served,  and  filed  the  schedule 
with  the  Public  Service  Commission.  .In  December,  1914,  com- 
plaints were  filed  with  the  Commission  on  behalf  of  the  boroughs 
of  Ben  Avon,  McKees  Rocks,  Bellevue,  Avalon,  and  West  View, 
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and  by  the  authorities  of  Stowe  township,  and  by  W.  B.  Dawson 
as  an  individual,  alleging  that  the  rates  of  the  Ohio  Valley  Water 
Company  were  unreasonable,  excessive,  and  unjust.  These  com- 
plaints were  consolidated,  and  public  hearings  held  thereon,  by 
the  Public  Service  Commission,  and  after  careful  investigation 
and  full  consideration,  the  Commission,  on  February  12,  1917, 
filed  its  report  containing  its  findings  of  fact  and  conclusions 
thereon,  with  a  finding  as  to  the  fair  value  of  the  property  of  the 
water  company  as  used  and  useful  in  the  public  service;  and 
the  Commission  thereupon  issued  an  order  fixing  a  rate  schedule, 
which,  in  its  judgment,  would  yield  to  the  respondent  a  just  and 
reasonable  return  upon  the  fair  valuation  of  its  property.  From 
this  report  and  order,  the  Ohio  Valley  Water  Company  appealed 
to  the  superior  court,  and  the  Public  Service  Commission  became 
a  party  appellee,  and  the  various  parties  interested  intervened  as 
additional  appellees.  The  appeal  presented  for  determination 
the  question  whether  the  order  appealed  from  was  reasonable  and 
in  conformity  with  law,  and  in  this  inquiry  was  involved  the 
-question  of  the  fair  value,  for  rate-making  purposes,  of  the  prop- 
erty of  the  appellant,  and  the  amount  of  revenue  which  appellant 
was  entitled  to  collect. 

*'In  its  decision  upon  the  appeal,  the  superior  court  differed 
from  the  Commissipn  as  to  the  proper  valuation  to  be  placed 
upon  several  items  going  to  make  up  the  fair  value  of  the  prop- 
erty of  the  water  company  for  rate-making  purposes.     .     .     . 

"There  was  much  more  testimony  which  the  Commission  took 
into  consideration,  in  fixing  the  fair  value  of  that  portion  of  the 
property  for  rate-making  purposes,  and  it  does  not  appear  that 
any  element  properly  entering  into  the  value  of  the  Neville 
Island  property  was  overlooked  by  the  Commission,  or  that  its 
finding  in  this  respect  was  unreasonable  or  was  based  on  incom- 
petent evidence,  and  we  can  see  no  sound  reason  for  interfering 
.^ith  its  judgment  in  this  respect. 

"Another  item  in  which  the  judgment  of  the  superior  court 
differed  from  that  of  the  Commission  was  as  to  the  value  of 
•certain  parallel  lines  of  the  Monongahela  Water  Company,  a 
competing  company,  which  was  purchased  by  the  Ohio  Valley 
Water  Company.  After  considering  much  testimony,  the  Com- 
mission decided  that  these  parallel  lines  were  useful  in  the  public 
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service  only  to  the  extent  of  one  third  of  their  capacity,  and, 
therefore,  it  allowed  one  third  of  the  engineer's  estimates  of  the 
reproduction  cost,  new,  of  these  lines.  The  superior  court  direct- 
ed the  Commission  to  allow  the  entire  reproduction  cost  new. 
The  extent  to  which  these  lines  were  useful  for  the  public  serv- 
ice, and  the  value  of  the  lines,  were  clearly  questions  of  fact 
which  were  peculiarly  within  the  jurisdiction  of  the  Commission 
to  determine.  The  testimony  shows  that  the  purchase  of  these 
lines  was  made  for  the  purpose  of  getting  rid  of  business  com- 
petition, rather  than  to  increase  the  service  capacity  of  the  pur- 
chaser. The  determination  of  what  was  necessary,  and  what 
was  over  development  under  the  circumstances,  was  clearly 
within  the  proper  function  of  the  Commission;  and  where,  as 
here,  the  finding  is  sustained  by  competent  evidence,  and  no 
abuse  of  discretion  is  shown,  the  finding  should  not  be  disturbed 
by  the  court  on  review.     .     .     . 

"In  fixing  the  amount  to  be  allowed  for  interest  during  the 
period  of  construction  of  the  plant,  the  Commission  had  before 
it  testimony  as  to  the  original  cost  of  this  item  and  as  to  the 
amount  which  would  be  required  in  cases  of  reproduction.  From 
the  evidence  before  it,  the  Commission  concluded  that  an  allow- 
ance of  interest  for  a  period  of  one  and  one  half  years  would  be 
sufficient.  This  was  a  matter  of  judgment  to  be  exercised  upon 
consideration  of  the  facts.  The  plant  was  built  to  serve  a  number 
of  communities,  and  would  naturally  be  ready  for  use  in  part, 
at  different  periods  of  time.  Under  proper  management  the 
plant  would  be  earning  money  on  some  of  its  divisions  long  be- 
fore they  were  all  entirely  completed.  We  cannot  say  that  the 
conclusion  reached  by  the  Commission  in  this  respect  was  un- 
reasonable, or  that  it  was  not  in  conformity  with  law. 

"The  same  thing  may  be  said  as  to  the  action  of  the  Commis- 
sion with  respect  to  brokerage.  No  allowance  was  made  for 
that  item  of  expense,  for  the  reason  that  there  was  no  evidence 
that  the  company  ever  paid  any  brokerage.  The  bonds  issued 
by  the  company  went  out  in  great  part,  directly  in  exchange  for 
various  properties  as  they  were  taken  over,  and  as  the  Commis- 
sion has  found,  were  issued  in  excess  of  the  real  value  of  the 
properties  taken  over.  A  very  wholesome  provision  of  the  present 
law  places  the  issue  of  securities  by  a  Public  Service  Company 
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under  the  supervision  of  tlie  Commission,  and  requires  its  cer- 
tificate of  valuation.  In  the  present  case,  the  company  makes 
no  claim  that  it  ever  actually  paid  any  brokerage  for  the  sale 
of  its  bonds;  and,  if  it  had,  such  an  item  should  properly  be 
c^onsidered  in  connection  with  interest  charged,  and  should  not 
be  included  in  the  fixed  capitalization  of  the  company  as  the 
basis  of  a  permanent  charge  against  the  public. 

'^The  ascertainment  of  the  fair  value  of  the  property,  for  rate- 
making  purposes  is  not  a  matter  of  formulas,  but  it  is  a  matter 
which  calls  for  the  exercise  of  a  soimd  and  reasonable  judgment 
upon  a  proper  consideration  of  all  relevant  facts.  The  Com- 
2iiission  is  not  bound  to  adopt  any  one  method  to  the  exclusion 
of  all  others.  It  may  take  into  consideration  various  methods, 
and  use  its  judgment  as  to  the  extent  to  which  either  shall  be 
employed.  The  original  ^ost  of  the  property  is  not  to  be  taken 
as  controlling,  for  there  may  have  been  extravagance  in  pur- 
chasing, or  bad  management ;  and,  on  the  other  hand,  there  may 
have  been  an  actual  increase  in  values  since  the  original  purchase 
or  construction.  Then  again  the  reproduction  cost  less  deprecia- 
tion may  not  give  the  present  fair  value  of  an  old  property,  for 
it  may  not  now  be  desirable  to  reproduce  the  olcT  type  of  plant. 
Improved  machinery  and  better  methods  of  operation  may  have 
come  into  vogue,  which  would  make  it  true  economy  to  relegate 
much  of  the  physical  structure  of  an  old  plant  to  the  scrap  heap. 
Much  must  be  left  to  the  sound  discretion  of  the  appraising  body, 
the  tribunal  appointed  by  law  and  informed  by  experience,  for 
the  discharge  of  these  delicate  and  complex  duties.     .     .     . 

"A  careful  examination  of  the  voluminous  i-ecord  in  this  case 
has  led  us  to  the  conclusion  that  in  the  items  wherein  the  superior 
court  differed  from  the  Commission  upon  the  question  of  values, 
there  was  merely  the  substitution  of  its  judgment  for  that  of 
the  Commission,  in  determining  that  the  order  of  the  latter  was 
unreasonable." 

The  supreme  court  of  Ohio,  has  recently  promulgated  a  similar 
ruling  in  Pollitz  v.  Public  Utilities  Commission,  96  Ohio  St. 
660,  P.IT.R.1918B,  262,  118  N.  E.  107,  decided  on  July  3, 
1917,  in  which  the  New  York  Central  Railroad  Company  sought 
a  security  issue  to  reimburse  its  treasury  for  expenditures  made 
bv  it  on  capital  account.     The  Commission  made  an  order  de- 
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tcrmining  the  items  and  amount  of  the  capital  expenditures  for 
which  common  capital  stock  might  be  issued,  and  granting  per- 
mission to  issue  an  equivalent  amount  of  stock.  The  petitioners 
sought  to  review  the  determination  of  the  Commission  as  to  these 
matters.  The  supreme  court,  however,  refused  such  a  review, 
sajing:  "The  amount,  the  character,  and  the  necessity  of  the 
expenditures  were  matters  the  consideration  and  determination 
of  which  were  within  the  jurisdiction  of  the  Commission.  It 
was  its  duty  to  carefully  examine  all  the  facts  and  circumstances, 
and  in  this  case  a  large  amount  of  testimony  touching  the  sub- 
jects concerned  was  offered  and  considered  by  the  Commission. 
Upon  these  its  order  rests,  and  this  court  has  held  that  it  will 
not  substitute  its  judgment  for  that  of  an  administrative  board 
created  pursuant  to  an  act  of  the  legislature  as  to  matters  within 
its  province.  Before  the  court  will  interfere  with  an  order  of 
the  Railway  Commission  or  its  successors,  it  must  appear  from 
a  consideration  of  the  record  that  the  action  of  the  Commission 
was  unlawful  or  unreasonable.'^ 

The  Illinois  supreme  court  in  State  Pub.  Utilities  Commission 
V.  Terminal  R  Asso.  281  111.  181,  P.U.R.1918B,  387,  118  N. 
E.  71 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Pub.  Utilities  Com- 
mission, 268  111.  49,  P.U.R.1915D,  133,  108  N.  E.  732,  and 
other  recent  cases,  has  ruled  that  "the  fixing  of  rates  is  not  a 
judicial  function;  and  the  right  to  review  the  conclusion  of  the 
legislature  or  an  administrative  body  is  limited  to  determining 
whether  the  board  acted  within  the  scope  of  its  authority,  or 
the  order  is  without  foundation  in  the  evidence,  or  a  constitu- 
tional right  of  the  carrier  has  been  infringed  upon  by  fixing 
rates  which  are  confiscatory  or  insufficient  to  pay  the  cost  of  the 
traffic  and  return  to  the  carrier  a  reasonable  profit  on  the  invest- 
ment. [Citing  authorities.]  In  this  case  the  Commission  acted 
within  the  scope  of  its  authority.  .  .  .  The  order  had  a 
substantial  basis  in  the  evidence,  and  there  is  no  ground  upon 
which  the  court  could  interfere  with  the  judgment  of  the  Com- 
mission." 

To  similar  effect,  as  to  the  scope  of  the  judicial  scrutiny  of 
the  determinations  of  state  public  service  commissions  are  Rail- 
road Commission  v.  St.  Louis  &  S.  F.  R.  Co.  195  Ala.  627, 
P.U.R.1915C,  461,  70  So.  646 ;  Coeur  d'Alene  v.  Public  Utilities 
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Commission,  29  Idaho,  508,  P.U.R.1917B,  348,  160  Pac.  751 ; 
State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R  Co.  72 
71a.  379,  P.U.R.1917B,  1023,  73  So.  171;  Hocking  Valley  R. 
Co.  V.  Public  Utilities  Commission,  92  Ohio  St.  362,  P.U.R. 
1916B,  406,  110  N.  E.  952. 

From  the  decisions  of  the  courts  of  New  York  and  other  states, 
and  those  of  the  nation's  highest  tribunal,  it  seems  to  be  now 
the  rule,  in  the  light  of  which  this  Commission  must  shape  both 
its  own  action  and  its  own  responsibility,  that  an  order  of  the 
Commission  pi'escribing  a  maximum  rate  cannot  be  dealt  with 
by  a  court,  on  certiorari  review  or  otherwise,  unless  it  affirm- 
atively appears  that  (1)  such  order  is  in  excess  of  powers  which 
the  legislature  could  constitutionally  confer  on  a  commission; 
or  (2)  that  the  Commission  has  imdertaken  to  make  an  order 
in  excess  of  and  beyond  the  powers  conferred  on  it  by  the  legis- 
lature; or  (3)  that  the  Commission's  fact  findings,  determinar 
tion,  and  order  were  based  upon  some  material  mistake  of  law, 
which  in  turn  led  to  a  result  which  cannot  otherwise  and  on  other 
gi'ounds  be  justified  or  sustained. 

These  above-stated  inhibitions  may,  however,  be  violated  if 
fact  findings  are  made  on  such  a  basis  of  mingled  law  and  fact 
as  to  accomplish  an  invasion  of  constitutional  right.  Thus  the 
order  may  be  set  aside  if  it  clearly  and  affirmatively  appears:* 
(4)  that  the  rate  fixed  for  the  future  is  and  unmistakably  will 
be  so  low  as  to  fail  to  yield  a  reasonable  return  and  in  this  sense 
will  be  confiscatory;  or  (5)  if  it  appears  from  an  examination 
of  the  record  that  the  Commission  acted  so  arbitrarily  and  un- 
justly as  to  fix  rates  without  evidence  to  support  them  or  with 
manifest  intent  to  ignore  the  evidence  adduced;  or  (6)  if  the 
rate-making  power  has  been  exercised  so  unreasonably  and  in  so 
palpably  unjudicial  a  manner  as  to  cause  it  to  be  "within  the 
elementary  rule  that  the  substance,  and  not  the  shadow,  deter- 
mines the  validity  of  the  exercise  of  the  power." 

The  reasonableness,  wisdom,  expediency,  fairness,  or  propriety 
of  a  rate  order  the  court  will  not  review,  or  whether,  on  like 
evidence,  the  court  would  have  reached  a  similar  conclusion. 
If  these  matters  are  to  be  reviewed,  an  error  of  judgment  as  to 
reasonableness  corrected,  or  a  finding  readjusted  to  changed  con- 
ditions, application  must  be  made  to  the  Commission,  not  to 
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the  court.  If  the  Commission's  finding  as  to  property,  values, 
rates,  etc.,  is  based  on  substantial  evidence,  did  not  so  palpably 
ignore  facts  as  to  be  arbitrary  and  capricious,  and  does  not  appear 
beyond  peradventure  to  be  so  much  at  variance  with  the  actual 
experience  and  existent  and  prospective  conditions  as  clearly  to 
prove  confiscatoiy  in  its  future  operaiiais,  the  court  is  left  with- 
out power  to  afford  relief  to  a  company  which  feels  that  action, 
um^easonable  or  unwise  at  the  time  or  in  the  light  of  future 
conditions,  has  been  taken  by  the  Commission.  Application  for 
such  a  reconsideration  must  be  made  to  the  Commission,  and  the 
responsibility  for  relief  or  readjustment  rests  there. 

It  remains  to  apply  these  fundamental  observations  to  the 
action  of  a  Public  Service  Commission  in  prescribing  a  rate  for 
the  future.  In  a  rate  proceeding  such  as  those  which  resulted 
in  the  orders  here  under  discussion,  a  regulative  Commission 
deals  with  two  questions,  of  which  an  affirmative  answer  to  the 
first  is  precedent  to  any  consideration  of  the  second.  Each  in- 
quiry is  with  propriety  approached  from  what  the  court  of 
appeals  has  called  "the  judicial  or  quasi  judicial  aspect"  (Peo- 
I^e  ex  rel.  Central  Park,  N.  &  E.  River  R  Co.  v.  Willcox,  194 
N.  Y.  383,  87  N.  E.  517) ;  each  inquiry  is  to  be  dealt  with  from 
the  point  of  view  of  a  reasoned,  impartial  ascertainment  and 
'weighing  of  the  facts,  the  application  thereto  of  general  prin- 
ciples of  law,  and  their  determination  in  a  manner  essentially 
juridical  rather  than  casual  or  arbitrary.  The  first  inquiry  in- 
volves a  determination  as  to  an  existing  fact,  from  the  eliciting 
and  weighing  of  all  the  available  facts  of  the  past  and  the  present; 
the  second  involves  the  formulation  of  a  rule  or  maximum  for 
the  future,  deriving  its  reasonableness  from  its  relation  to,  and 
justification  by,  the  revealed  experience  of  the  past,  but  none 
the  less  predicated  upon  an  expert  judgment  of  fact  as  to  future 
probabilities  and  as  to  factors  which  only  the  course  of  events 
can  demonstrate. 

In  other  words,  a  regulatory  Commission  considers  two  ques- 
tions in  a  rate  case:  (1)  Whether  the  existing  rate  charged 
by  tie  company  is  excessive  and  unreasonable,  as  yielding  more 
than  a  reasonable  return  on  the  fair  value  of  the  company's  prop- 
erty in  the  service;  and  (2)  if  the  existing  rate  is  found  exces- 
sive and  unreasonable,  then  the  Commission  proceeds  to  fix  a 
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maximum  rate  to  be  chargeable  by  the  company  during  a  pre- 
scribed time  in  the  future. 

These  two  independent  queries  will,  be  found  embodied  in  the 
rate-fixing  sections  of  the  Public  Service  Commissions  Law  and 
similar  statutes,  state  and  Federal,  and  need  to  be  kept  in  mind 
in  any  consideration  of  a  rate  case.  In  passing  upon  the  eodstimj 
rate,  the  Commission  makes  in  a  purely  judicial  manner  a  fact 
finding  with  respect  to  past  and  present  experience.  If  the  find- 
ing is  adverse  to  the  reasonableness  of  the  existing  rate,  then  the 
Conmiission  passes,  in  a  manner  likewise  judicial,  to  the  promul- 
gation of  a  rule  or  maximum  for  the  future,  which  the  courts 
have  often  characterized  as  taking  on  the  nature  of  a  legislative 
prophecy. 

In  passing  upon  the  present  reasonableness  of  the  existent 
rate,  the  Commission  is  of  course  making  a  finding  with  respect 
to  ascertainable,  definitely  computable,  existeni  facts  and  con- 
ditions. In  prescribing  a  rate  for  the  future,  probabilities  take 
the  place  of  actualities,  and  the  rule  seems  to  be  that  the  Com- 
mission's action  will  be  left  to  the  test  and  trial  of  actual  experi- 
mentation, unless  it  appears  clearly  that  the  Commission  has 
80  arbitrarily  and  completely  disregarded  the  past  and  present 
experience  and  other  actual  data  on  which  calculations  of  future 
probabilities  must  with  propriety  be  based,  as  to  disclose  beyond 
peradventure  that  the  rate  fixed  for  the  future  will  prove  unre- 
munerative  and  confiscatory.  It  is  not  a  question  whether  the 
court  would  have  made  the  same  estimates  from  the  same  data ; 
it  is  not  a  question  whether  the  rate  fixed  for  the  future  is  high 
enough  to  make  certain  an  adequate  return.  The  rate  fixed  for 
the  future  will  be  left  to  actual  trial  and  the  development  of 
actual  experience  thereunder,  unless  the  rate  so  fixed  is  so  utterly 
lacking  in  reasonable  relationship  to  past  and  present  experience 
and  available  data,  as  clearly  to  be  arbitrary,  capricious,  and 
confiscatory.  Even  in  fixing  a  rate  for  the  future,  a  tribunal 
acting  quasi  judicially  cannot  ignore  the  data  at  hand  and  the 
probabilities  indicated  by  recent  and  current  experience. 

But  where  the  rate  fixed  for  the  future  does  not  seem  on  its 
face  lacking  in  this  reasonable  relationship  to  past  experience 
and  present  data,  the  court  will  leave  it  to  the  test  of  actual 
trial,  and  vnll  expect  the  Commissioli  to  afford  the  company 
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relief  from  any  conditions  which  may  develop  respecting  such 
a  rate  thus  tested.  It  is  the  elementary  rule  of  law,  embodied 
also  in  the  Public  Service  Commissions  Law,  §  22,  that  the 
court  has  no  jurisdiction  to  take  cognizance,  even  in  equity,  of 
such  a  matter,  even  where  subsequent  events  have  made  the  rate 
confiscatory,  unless  the  company  has  first  applied  to  the  Com- 
mission for  a  change  in  the  rate  and  the  Commission  has  refused 
relief.  The  whole  theory  of  public  service  regulation  by  com- 
missions contemplates  that  a  rate  not  palpably  confiscatory  shall 
be  submitted  to  actual  trial,  and  that  the  Commission,  rather 
than  a  court,  shall  be  the  tribunal  of  the  relief  of  either  the 
company  or  the  patrons  from  changed  conditions  which  make 
the  rate  too  low  or  too  high. 

This  concept  that  a  rate  regulation  is  a  legislative  act  looking 
to  the  future,  and  that  a  test  is  ordinarily  necessary  before  a  court 
can  hold  such  a  rate  to  be  confiscatory,  has  been  clearly  stated 
in  Judge  Needham  C.  Collier's  recent  "Treatise  on  the  Law  of 
Public  Service  Companies,"  1918,  p.  413,  in  which  the  learned 
author  says: 

"In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct 
Hep.  729,  Ann.  Cas.  1916A,  18,  we  find  the  court  saying  that 
the  burden  to  show  confiscatory  rates  had  not  been  borne,  but 
matters  were  left  in  such  a  doubtful  situation,  that  experience 
in  the  future  should  be  appealed  to  demonstrate  whether  the  rates 
really  were  confiscatory.  In  a  still  later  case  (Missouri  v.  Chi- 
cago, B.  &  Q.  R  Co.  241  U.  S.  533,  60  L.  ed.  1148,  36  Sup.  Ct 
Rep.  715)  the  court  discusses  the  practice  of  deciding  rate  cases 
'without  prejudice'  to  apply  for  relief  in  regard  to  a  decree  which 
looks  forward  to  the  future  and  'providing  for  conditions  which 
might  then  arise.' 

"On  its  face,  then,  no  rate  could  be  determined  to  be  intrin- 
sically confiscatory.  It  works  out  in  a  doubtful  way  and  only 
in  the  light  of  experience  to  be  had  can  it  be  judged.  There- 
fore, every  rate  must  be  deemed  compensatory  until  experience 
thereunder  demonstrates  to  a  moral  certainty  that  it  cannot  be 
compensatory.  To  declare  it  confiscatory  is  for  a  court  to  take 
into  consideration  future  prospects,  and  not  alone  past  tests. 

"This  is  illustrated  again  by  Justice  Moody  in  a  case  where 
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the  question  was  as  to  enforcing  a  city  ordinance  fixing  a  water 
rate  (Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  53  L  ed. 
371,  29  Sup.  Ct.  Eep.  148).  There  the  Justice  spoke  of  the 
ordinance  as  'an  exercise  of  legislative  power,'  and  said  that  to 
deny  its  enforcement,  'its  constitutional  invalidity,  should  be 
manifest.'  After  much  discussion  about  valuation  and  earning 
capacity  there  appears  the  following  significant  statement :  'The 
case  is  peculiar.  The  company  has  never  observed  the  ordinance. 
The  suit  was  begun  nine  months  after  its  enactment  and  tried 
considerably  later.  In  the  meantipie  the  company's  gross  in- 
come had  largely  increased.  But  the  decision  in  the  court  below 
was  based  solely  on  the  operations  of  the  fiscal  year  ending  March 
31,  1901,^  the  ordinance  having  been  enacted  on  March  30,  1901. 
This  method  was  held  erroneous  because  'the  precise  subject  of 
inquiry  was  what  would  be  the  effect  of  the  ordinance  in  the 
future.  The  operations  of  the  preceding  fiscal  year,  or  of  any 
other  past  fiscal  year,  were  valueless  if  the  year  was  abnormal, 
and  were  only  of  significance  so  far  as  they  foretold  the  future. 
If,  as  in  this  case,  sufficient  time  was  passed,  so  that  certainty 
instead  of  prophecy  can  be  obtained,  the  certainty  would  be 
preferable  to  the  prophecy.  In  this  case  there  could  be  no  abso- 
lute certainty,  because  the  ordinance  had  never  been  put  into 
operation.'  Then  it  is  remarked  that  evidence  as  to  later  years  is 
relevant,  because  that  affords  a  greater  degree  of  certainty.  As 
that  evidence  was  excluded,  the  decree  finding  that  the  rate  was 
confiscatory  was  reversed.  If  the  necessary  conclusion  from  this 
language  is  not  that  an  order  fixing  rates  is  purely  one  of 
prophecy  and  not  of  experience,  it  is  difficult  to  say  what  it  is, 
and  as  prophecy  it  may  only  be  overturned  by  testing  it  reason- 
ably. 

"In  the  next  case  (Willcox  v.  Consolidated  Gas  Co.  212  IT.  S. 
19,  53  L.  ed.  382,  48  L.RA.(N.S.)  1134,  29  Sup.  Ct.  Kep. 
192,  15  Ann.  Cas.  1034),  in  the  same  volume  Justice  Peekham, 
citing  the  Knoxville  Case,  said :  'The  case  must  be  a  clear  one 
before  the  courts  ought  to  be  asked  to  interfere  with  state  legis- 
lation upon  the  subject  of  rates,  especially  before  there  has  been 
any  actual  experience  of  the  practical  result  of  such  rates.  On 
this  case  the  rates  have  not  been  enforced  as  yet,  because  the  bill 
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herein  was  filed  and  an  injunction  obtained  restraining  their 
enforcement  before  they  came  into  actual  operation.' 

"In  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  59 
L.  ed.  1244,  P.U.R.1915D,  577,  35  Sup.  Ct.  Rep.  811,  the 
actual  experience  theory  is  recognized  because  it  was  said:  'Ordi- 
narily time  alone  can  satisfactorily  demonstrate  in  a  case  like 
this  whether  or  not  the  rates  established  will  prove  so  unremuner- 
ative  as  to  be  confiscatory  in  the  sense  in  which  that  term  has 
been  defined  in  rate-making  cases.' 

"In  a  telephone  rates  case  (Louisville  v.  Cumberland  Teleph. 
&  Teleg.  Co.  225  TJ.  S.  430,  56  L.  ed.  1151,  32  Sup.  Ct  Rep. 
741),  Justice  Holmes  refused  to  declare  an  ordinance  unc(Hi- 
stitutional,  because  it  was  'considered  how  speculative  every 
figure  is  that  we  have  set  down  with  delusive  exactness.'  The 
court  was  'of  opinion  that  the  result  is  too  near  the  dividing  line 
not  to  make  actual  experiment  necessary.' 

"It  easily  may  be  conceived  that  other  regulations,  as  for 
example  the  supplying  of  facilities,  showing  expense  of  a  rail- 
road crossing,  as  in  the  Grand  Trunk  Case,  221  U.  S.  400,  55 
L.  ed.  786,  31  Sup.  Ct.  Rep.  537,  look  as  much  to  the  future  as 
a  rate-making  regulation  and  presumptively  are  constitutional, 
until  demonstration  proves  the  contrary. 

"In  a  gas  company  case  (Public  Service  Gas  Co.  v.  Public 
Utility  Comrs.  84  N.  J.  L.  463,  87  Atl.  651),  it  was  said:  'A 
just  and  reasonable  rate  is  necessarily  rather  a  question  of  busi- 
ness judgment  than  one  of  legal  formula,  and  must  often  be 
tentative,  since  the  exact  result  cannot  be  foretold.  Like  so 
many  questions  in  the  law  that  involve  the  reasonableness  of 
conduct,  it  is  a  question  of  fact  to  be  settled  by  the  good  sense 
of  the  tribunal  it  may  come  before.' " 

The  supreme  court  of  appeals  of  the  state  of  West  Virginia 
has  recently  given  a  large  measure  of  practical  operation  to  this 
concept  of  the  Des  Moines  and  the  Knoxville  Cases,  by  ruling 
(Bluefield  v.  Bluefield  Waterworks  &  Improv.  Co.  —  W.  Va.  — , 
P.TJ.R.1918B,  25,  94  S.  E.  121)  that  a  provisional  order  of  the 
Public  Service  Commission,  valuing  the  property  of  and  fixing  thp 
rates  to  be  charged  by  a  public  service  corporation,  for  an  experi- 
mental period  of  actual  trial,  the  case  being  retained  on  the  Com- 
mission's docket  for  further  action,  if  need  be,  after  the  result  of 
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such  experiment  is  ascertained,  are  not  orders  subject  to  judicial 
review  on  any  grounds,  until  such  experimentation  has  been  had 
and  the  Commission  has  acted,  or  failed  to  act,  in  the  light  there- 
of. 

If  the  foregoing  pages  have  accurately  summarized  the  present 
views  of  our  courts  as  to  the  powers  and  duties  of  the  Public 
Service  Commission,  and  the  extent  to  which  the  courts  will 
scrutinize  Commission  action  or  undertake  to  afford  to  consumers 
or  to  companies  relief  therefrom,  the  duty  and  responsibility  of 
the  Commission  become  very  clear,  and  there  is  reason  for  con- 
tinuous and  open-minded  observation  of  the  practical  workings 
of  Commission  orders,  and  the  needs  of  companies  and  consumers 
under  the  jurisdiction  of  the  Commission, — need  also  for  prompt 
and  adequate  action  as  the  conditions  may  bring  about  a  need. 
With  this  point  of  view  so  clearly  emphasized  by  the  trend  of 
judicial  decision,  we  may  pass  to  the  facts  of  the  present  cases. 

The  history  of  the  above-entitled  proceeding  as  to  gas  rates  in 
the  second  and  fourth  wards  of  the  borough  of  Queens  is,  in  out- 
line, as  follows:  On  May  25,  1916,  the  Commission  approved 
opinions  submitted  by  Commissioner  Hayward,  in  two  separate 
cases, — one  relating  to  the  maximum  rate  chargeable  for  gas  in 
the  second  ward,  and  the  other  to  the  maximum  rate  chargeable 
in  the  fourth  ward.  Up  to  the  time  of  the  making  of  these 
orders  entered  in  pursuance  of  these  opinions,  the  maximum  rate 
for  gas  in  both  wards  was  $1  per  thousand  cubic  feet,  prescribed 
by  chapter  125  of  the  Laws  of  1906,  the  so-called  ^'Eighty-Cent 
Gas  Law,"  which  fixed  an  80-cent  rate  for  all  of  the  city  except 
outlying  regions  in  Queens,  the  Bronx,  Kings,  and  Richmond 
boroughs.  By  the  order  entered  in  case  No.  1610,  the  Commis- 
sion fixed  the  maximum  price  of  gas  to  be  charged  by  the  New- 
town Gas  Company  in  the  second  ward  of  the  borough  of  Queens, 
on  and  after  July  1,  1916,  and  for  a  period  of  one  year  there- 
after, at  85  cents  per  thousand  cubic  feet.  By  the  order  entered 
on  the  same  day  in  cases  Nos.  1787  and  1807,  the  maximum 
price  to  be  charged  by  the  Woodhaven  Gaslight  Company,  the 
Richmond  Hill  &  Queens  County  Gaslight  Company,  and  the 
Jamaica  Gaslight  Company,  in  the  fourth  ward  of  Queens,  for 
the  same  period,  was  fixed  at  95  cents  per  thousand  cubic  feet. 

None  of  these  four  companies  manufacture  any  gas.  All  go 
P.U.U.1918D. 
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through  the  form  of  buying  it  from  the  Brooklyn  Union  Gas 
Company,  which  owns  all  their  stock,  dominates  their  affairs, 
apportions  their  supposed  expenses,  and  uses  them  as  convenient 
devices  for  carrying  on  business  in  Queens.  In  fact,  these  four 
companies,  together  with  the  Flatbush  Gas  Company  in  the 
twenty-ninth  ward  of  Brooklyn,  constitute  a  part  of  the  dis- 
tributing system  of  the  Brooklyn  Union  Gas  Company.  Con- 
cerning the  four  companies  now  before  the  Commission,  Com- 
missioner Hay  ward  trenchantly  said :  "The  four  companies  are 
more  than  subsidiaries  as  that  word  is  ordinarily  used.  They 
are  the  very  limbs  of  the  Brooklyn  Union  Company.  There  is 
an  absolute  and  inextricable  identity  of  interests.  The  four  small 
companies  supply  gas  to  the  second  and  fourth  wards  but  nomi- 
nally. They  are  nothing  more  than  paper  corporations,  con- 
venient operating  divisions  of  the  Brooklyn  Union  Company, 
which  owns  every  share  of  their  stock  and  has  advanced  every 
penny  invested  in  thcra.  No  private  investors  own  a  share  of 
their  stock  or  are  interested  in  one  of  them.  The  outstanding 
securities  of  the  Brooklyn  Union  constitute  the  only  connecting 
link  between  the  investors  and  these  four  companies.  None  of 
them  manufacture  a  foot  of  gas,  and  all  that  they  distribute  is 
made  at  and  comes  from  the  works  of  the  Brooklyn  Union  Com- 
pany; which  company  picks  from  among  its  employees  the  offi- 
cers of  the  small  companies,  whose  salaries,  together  with  other 
general  expenses,  are  arbitrarily  divided  and  apportioned  among 
the  Queens  companies  and  are  at  the  most  simply  bookkeeping 
entries." 

The  hearing  as  to  the  Newtown  Gas  Company  was  instituted 
in  January,  1913,  and  proceeded  until  May  1,  1913,  at  which 
time  it  was  suspended,  the  company  having  agreed  to  make  an 
experimental  trial  of  a  95-cent  rate  for  one  year.  The  conse- 
quences were  not  r^arded  by  the  company  as  favorable,  and  on 
May  1,  1914,  the  company  restored  the  former  rate  of  $1.  I*fot 
possessing  the  powder  to  suspend  a  gas  rate  pending  hearing,  the 
Commission  could  only  resume  its  hearings.  This  was  done  until 
July  12,  1915,  when  the  case  was  closed.  In  November,  1915, 
an  opinion  was  prepared  by  Commissioner  Hayward,  recora- 
mendins:  the  reduction  of  the  rate  to  85  cents,  but  in  view  of  the 
fact  that  the  legislature  was  seriously  considering  the  extension 
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of  the  "80-cent  gas  law"  to  this  Queens  territory,  the  matter  was 
held  in  abeyance.  The  proposed  legislation  failing  of  enactment, 
Commissioner  Hayward  resubmitted  his  opinion  of  the  preced- 
ing November,  with  preliminary  comment  in  part  to  the  effect 
that  the  rendition  of  the  opinion  had  been  withheld  because  of  a 
hope  for  legislation  which  would  accomplish  these  ends : 

'*(!)  A  law  fixing  the  rate  for  gas  furnished  in  the  second 
ward  of  Queens.  Such  an  enactment  would  of  course  have  made 
action  by  us  unnecessary  and  would  have  given  immediate  relief 
to  the  consumers  of  gas. 

**(2)  A  law  providing  that  any  rate  fixed  by  this  Commission 
should  take  effect  as  of  the  date  when  the  rate  proceeding  was 
started,  instead  of  at  or  after  its  conclusion.  Such  an  enactment 
would  have  removed  the  existing  incentive  to  the  companies  to 
delay  rate  proceedings. 

'^(3)  A  law  doing  away  with  the  right  of  the  companies  to  a 
review  of  a  rate  decision  of  this  Commission  by  certiorari.  This 
was  in  the  interest  of  expedition,  in  that  it  removed  a  species  of 
appeal  which  suspends  a  decision  of  this  Commission  and  tends 
to  delay  relief  to  the  consumers.*' 

The  1915  opinion  as  thus  supplemented  was  adopted  by  the 
Commission  on  May  25,  1916.  The  history  of  cases  Nos.  1787 
and  1807  was,  in  general,  similar,  except  that  the  hearings  were 
instituted  in  January,  1914,  and  closed  in  March,  1915.  No 
evidence  as  to  the  companies'  property  operations,  or  financial 
results,  between  December,  1914,  and  November,  1915,  had  been 
placed  in  the  record  for  the  Commission's  consideration,  at  the 
time  the  opinions  adopted  on  May  25,  1916,  were  written.  In 
resubmitting  to  the  Commission  in  May,  1916,  the  opinions  pre- 
pared during  the  preceding  November,  the  presiding  commis- 
sioner said  that  it  was  true  that  the  operating  statistics  of  the 
companies  for  1915,  filed  after  the  opinions  had  been  written, 
showed  that  the  increase  in  sales  estimated  to  take  place  during 
that  year  had  not  yet  materialized.  He  expressed  the  belief, 
however,  that  the  increase  on  which  his  November  conclusions 
had  been  predicated,  had  been  postponed  merely,  and  not  frus- 
trated, by  tendencies  beginning  to  manifest  themselves ;  and  that 
with  the  postponement  of  the  reduction  from  January  1,  1916, 

to  July  1,  1916,  the  general  improvement  in  business  conditions, 
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the  large  amount  of  new  construction  in  the  companies'  terri- 
tory, and  the  large  increase  in  population  and  so  in  the  conse- 
quent consumption  of  gas  which  would  follow  the  opening  of 
the  rapid  transit  lines  in  that  territory,  an  increase  of  sales 
would  take  place  which  would  more  than  make  up  for  the  lack 
of  any  increase  in  1915.  On  this  basis,  the  opinions  were  adopted 
and  the  orders  entered,  in  May,  1916,  effective  July  1,  1916. 

That  the  Commission  correctly  determined,  in  May,  1916, 
that  the  $1  rate  was  at  that  time  excessive,  there  seems  now 
no  reason  to  doubt.  Particularly  is  this  clear  ^  to  the  Newtown 
company.  As  to  the  rates  fixed  for  the  future,  however,  unan- 
ticipated conditions,  due  in  large  part  to  the  war,  have  followed 
since  May,  1916 ;  and  it  seems  altogether  fair  and  necessary  that 
the  Commission  re-examine  its  findings  as  to  the  future  rate,  to 
see  how  far  the  unexpected  factors  have  thrown  them  awry. 
The  court  cannot  deal  with  these  questions  in  any  certiorari 
proceeding  initiated  upon  the  present  record,  and  the  Commis- 
sion should  not  leave  them  to  be  dealt  with  in  any  equity  suit^ 
now  that  the  rates  have  been  actually  tested  by  experience. 
The  prohibitive  cost  of  materials  and  labor  arrested  the  erection 
of  new  buildings,  from  the  occupancy  of  which  increased  use 
of  gas  in  large  part  comes.  New  transit  lines  were  delayed  in 
opening,  and  did  not  bring  the  expected  influx  of  population, 
because  of  lack  of  housing  accommodations.  Many  factors  of 
cost  have  continued  to  mount  higher  and  higher,  not  a  few  of 
them  directly  affecting  the  manufacture  and  distribution  of  gas. 
The  Commission's  knowledge  of  these  and  other  influences,  de- 
rived from  the  data  afforded  by  the  reports  of  the  various  gas 
companies  under  its  jurisdiction  and  its  own  direct  contact 
with  construction  conditions  and  the  development  of  new  areas 
of  population,  in  connection  with  rapid  transit  lines,  have  com- 
bined to  urge  the  propriety  of  a  present  re-examination  of  the 
1916  findings,  in  the  light  of  the  companies'  actual  experiences 
and  results,  to  the  end  that  a  rate  standard  in  accord  with  the 
actualities  may  be  determined  upon  and  the  doing  of  any  in- 
justice to  the  companies  or  their  consumers  prevented. 

For  the  gas  sold  by  the  Brooklyn  Union  Gas  Company  to 
these  companies  which  serve  as  its  "sales  agenoies"  or  sub- 
sidiaries in  this  territory,  the  Brooklyn  Union  Gas  Company 
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charged  a  uniform  rate  of  50  cents  per  thousand  cubic  feet. 
Commissioner  Hayward  conceived  that  this  intercompany 
charge,  if  excessive,  could  not  bind  either  the  Commission  or 
the  consumers,  and  that  *  the  cost  of  manufacturing  and  dis- 
tributing gas  should  be  determined  as  though  no  intercompany 
device  intervened.  The  Commission  allowed  as  the  reasonable 
cost  of  making  and  selling  gas  the  sum  of  40  cents  per  thousand 
cubic  feet,  in  the  case  of  the  Newtown  company,  and  44  cents 
per  thousand  cubic  feel,  in  the  case  of  the  }Yoodhaven  and  allied 
companies,  thereby  disallowing  10  cents  and  6  cents  of  the  book 
charge  in  the  respective  cases. 

A  reasonable  rate  was  accordingly  found  to  be  rightly  based 
upon  the  following  allowance  for  1914,  as  to  the  respective  com- 
panies : 


« 

Newtown  Co. 

2d  Ward 
Per  M  Cu.  Ft. 

Woodhaven  Co.  et  al. 

4th  Ward 

Per  M  Cu.  Ft. 

7%  return 

13.58 

40. 

o;3.6 

25.67 
03. 

13. 

Gas  purchased  per  M  cu.  ft 

Distribution  losses  and  gas  used 

Distribution,  commercial,  general,  etc., 
expenses 

44. 
04. 

31.05 

Depreciation   

03. 

Miscellaneous  revenue •  • . 

85.75 
1.30 

05.05 
2.19 

84.45 

92.86 

The  Commission  accordingly  fixed  for  the  Newtoivn  company 
a  future  rate  of  85  cents  per  thousand  cubic  feet,  and  for  the 
Woodhaven  and  its  allied  companies  in  the  fourth  ward,  a  fu- 
ture rate  of  95  cents,  until  changed  by  order  of  the  Commission 
(Public  Service  Commissions  Law,  §  72).  Obviously,  however, 
this  promulgation  of  a  continuing  maximum  was  based  upon  the 
assumption  that  fairly  normal  conditions  and  average  increases 
would  continue.  It  was  estimated  that  additions  would,  in  the 
ordinary  course  of  events,  be  made  to  the  fixed  capital  of  the  com- 
panies during  1915  and  1916,  upon  which  the  companies  would 
be  entitled  to  earn  a  return  in  those  years,  at  least  equal  to  the 
average  increase  of  the  several  years  preceding;  and  that  this 
increase  would  be  sufficient  to  yield  not  only  a  reasonable  return 
upon  the  additions  to  property,  but  also  to  meet  any  chanires  in 
operating  costs,  and  increase  slightly  the  rate  of  retuni  upon  the 
whole  property.  In  point  of  fact,  neither  the  additions  in  prop- 
P.U.R.1918D.  ^  T 
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erty  nor  the  increases  in  sales,  estimated  in  Commissioner  Hay- 
ward's  opinion  as  prepared  in  November,  1915,  actually  took 
place  during  1915.  The  years  1916  and  1917  brought  not  only 
a  suspension  of  construction  work  and  so  a  nonrealization  of 
anticipated  increases,  but  also  unusual  advances  in  the  cost  of 
labor  and  nearly  all  commodities  entering  into  gas  generation 
and  distribution,  as  a  result  of  which  the  expenses  of  produc- 
tion and  distribution  of  gas  furnished  by  these  companies  also 
increased.  For  the  year  1916  it  appears  that  the  prior  contracts 
of  the  Brooklyn  Union  Gas  Company  rendered  possible  the 
manufacture  of  gas  without  a  material  increase  in  cost  so  far 
as  oil  and  fuel  are  concerned.  It  had  made  a  contract  for  coal 
in  May,  1916,  which  did  not  expire  until  May,  1917,  at  $5.09 
per  ton.  The  price  for  coal,  upon  which  the  Commission's  allow- 
ances were  based,  was  $4.72  per  ton,  and  the  advance  in  the  cost 
of  production  due  to  the  difference  in  cost  of  coal  was  f  cents  per 
thousand  cubic  feet,  but  the  price  of  the  same  kind  of  coal  for 
1917,  after  the  expiration  of  the  contract,  was  $5.61.  As  to  oil 
used  in  the  generation  of  gas,  the  Brooklyn  Union  Gas  Company 
had  a  contract  for  1916  at  3.0345  cents  per  gallon,  whereas  the 
price  paid  in  1917  by  the  company  was  4.76  cents  per  gallon. 
The  contract  price  for  oil  for  1918  is,  according  to  the  Commis- 
sion's records,  even  higher. 

Without  attempting  to  pass  upon  the  matter  except  in  the  pre- 
liminary aspects  suggested  by  the  data  disclosed  by  the  reports 
of  the  companies  and  the  Commission's  own  knowledge  of  the 
gas  industry  during  the  past  two  or  three  years,  it  may  be  said 
that  the  increased  cost  of  distribution  since  May,  1916,  has  been 
defrayed  by  the  additional  revenues  from  the  limited  increase 
which  has  taken  place  of  sales  of  gas  in  the  second  and  fourth 
wards  during  1916  and  1917.  The  increased  revenues  from  this 
source  do  not,  however,  appear  to  leave  a  margin  to  overcome 
the  increased  cost  of  manufacture  in  1917  and  1918,  and  perhaps 
also  in  1916. 

The  following  tabulations  prepared  from  the  reports  of  the 

companies  to  the  Conmiission  show  for  the  respective  companies 

the  operations  as  estimated  by  Commissioner  Hayward  for  the 

year  1916  and  the  actual  operations  for  that  year,  together  with 

the  result  of  the  application  of  the  85-cent  rate  and  the  95-cent 

rate  to  the  respective  companies: 
P.U.R.1918D. 
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The  1917  data  is  not  as  yet  fully  available,  but  the  reports  thus 
far  received  show  that  there  were  two  principal  items  of  increase 
in  cost  of  manufacture  in  1917  as  compared  with  1916  which  are 
properly  chargeable  in  the  price  paid  by  the  gas  companies  in  the 
second  and  fourth  wards  to  the  Brooklyn  Union  Gas  Company. 
The  cost  of  oil  entering  lai^ely  into  the  manufacture  of  gas  in- 
creased per  thousand  cubic  feet  from  12.57  cents  for  1916  to 
19.41  cents  for  1917,  or  6.84  cents,  and  the  cost  of  fuel  increased 
per  thousand  cubic  feet  from  9.24  cents  for  1916  to  10.8  cents 
for  1917,  or  1.56  cents,  or  a  total  increase  of  8.40  cents  per  thou- 
sand cubic  feet  for  these  two  items  alone.  This  increased  cost 
in  the  two  items  of  gas  oil  and  fuel  would  apparently  have  more 
than  wiped  out  the  excess  of  5  cents  which  the  Commission  found 
in  the  rate  of  $1  per  thousand  cubic  feet  charged  by  the  Wood- 
haven  and  the  other  two  companies  in  the  fourth  ward,  and  would 
have  absorbed  the  larger  part  of  the  'excess  which  the  Commission 
found  in  the  rate  of  $1  per  thousand  cubic  feet  charged  by  the 
Xewtown  Gas  Company  in  the  second  ward.  The  oil  contract  for 
1918  involves  a  still  further  increase  in  the  cost  of  manufacture, 
amounting  nearly  to  7  cents  per  thousand  cubic  feet. 

The  Commission  of  course  does  not  imdertake,  in  advance  of 
careful  inquiry  in  connection  with  the  hearings,  to  pass  upon  the 
status  of  these  claimed  increases  in  the  cost  of  gas  oil,  as  paid 
by  the  Brooklyn  Union  Gas  Company  to  the  Standard  Oil  Com- 
pany, and  does  not  wish  to  be  understood  as  determining  in  ad- 
vance any  phase  of  these  increased  costs  and  changed  conditions; 
All  of  those  matters  are  reserved  for  the  hearings,  on  which  the 
rate  properly  chargeable  from  and  after  July  1,  1916,  will  be 
determined  in  the  light  of  the  conditions  actually  operative ;  and 
the  orders  of  May  22,  1916  will  be  modified,  if  need  be,  both  as 
to  the  rates  legally  in  eflFect  since  that  time  and  the  dates  from 
which  such  rates  are  chargeable.  All  the  Commission  decides  at 
this  time  is  that  in  pursuance  of  the  concepts  of  public  policy 
intrusted  to  it  by  the  Public  Service  Commissions  Law,  the  un- 
anticipated conditions  have  already  had  unanticipated  conse- 
quences, brought  to  the  Commission's  knowledge  thi'ough  the 
uniform  system  of  accounts.  With  this  knowledge  of  conditions 
and  this  operating  data  before  it,  the  Commission  owes  a  duty 

of  conforming  its  determinations  to  the  actualities  as  in  fact 
P.U.R.1918D.  41 
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developed  under  the  war  conditions,  instead  of  trying  to  enforce 
standards  based  on  hypotheses  ordinarily  well  founded,  but  now 
quite  rejected  by  the  trend  of  events. 

In  view  of  all  the  foregoing,  the  proceedings  as  to  each  of 
these  ccwnpanies  will  be  reopened,  and  the  situation  as  to  each 
company  will  be  now  considered  in  the  light  of  the  facts  devel- 
oped from  the  1915,  1916,  and  191?  experience  and  the  1918 
conditions  and  probabilities.  The  orders  entered  hereon  should 
provide  for  such  reopening  for  an  early  date,  and  for  considera- 
tion thereupon  whether  the  orders  of  May  25,  1916,  and  the 
rates  fixed  thereby,  should  be  modified,  and,  if  so,  as  of  what 
date  or  dates. 


PENNSYLVANIA  SUPREME  COURT, 

CITY  OP  PITTSBURGH 

V. 

PITTSBURGH  RAILWAYS  COMPANY. 
JACOBY 

PITTSBURGH  RAILWAYS  COMPANY. 
(—  Pa.  — ,  103  Ail.  372.) 

Hafss  —  Railroads  —  Posting  of  schedules  —  Injunction. 

The  posting  of  schedules  which  the  Pennsylvania  statutes  require 
as  a  condition  precedent  to  the  taking  effect  of  a  new  rate  is  not  accom- 
plished by  the  filing  thereof  in  the  general  oflSce  of  the  company,  and 
in  its  stations  and  car  barns,  and  giving  the  public  access  thereto  upon 
request  to  its  employees;  and  the  Commission  may  therefore  lawfuUy 
restrain  the  company  for  putting  the  new  rates  into  operation. 

[January  7,  1918.] 

Peoceedings  by  the  City  of  Pittsburgh  and  by  W.  M.  Jaceby 
against  the  Pittsburgh  Eailways  Company.  The  company  was 
ordered  by  the  Public  Service  Commission  to  desist  from  col- 
lecting the  rates  or  enforcing  any  rules  or  regulations  except 
those  contained  in  its  tariff  "P.  S.  C.  Pa.  'No.  1,"  filed  with  the 
Commission  June  17,  1914,  and  "Supp.  No.  2,  P.  S.  C.  Pa.  No. 
1."    From  a  decree  of  the  Superior  Court  (66  Pa.  Super.  Ct 
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243)  9  affirmiiig  the  order  of  the  Commission,  the  defendant  ap- 
pealed; judgment  affirmed.  For  Commission  decision,  see 
P.U.R1917B,  443. 

Aigned  before  Mestrezat,  Stewart,  Moschziskar,  Ftazer,  and 
Walling,  J  J. 

Appearances:  A.  W.  Eobertson,  David  A.  Beed,  George  E. 
Shaw,  and  Eeed,  Smith,  Shaw,  &  Beal,  all  of  Pittsburgh,  for  ap- 
pellant; C.  A.  O'Brien,  Cily  SoL,  and  C.  K.  Eobinson,  both  of 
Pittsburgh,  and  C.  Elmer  Bown,  of  Altoona,  for  appellees ;  Berne 
H.  Evans,  of  Harrisburg,  for  Public  Service  Commission. 

The  following  is  the  opinion  of  Henderson,  J.,  in  the  court 
below: 

This  is  an  appeal  from  the  decision  of  the  Public  Service  Com- 
mission, requiring  the  Pittsburgh  Eailways  Company  to  desist 
from  collecting  an  increased  rate  of  fares  which  the  company 
undertook  to  establish  by  a  supplementary  schedule  of  fares  filed 
with  the  Public  Service  Commission  on  May  22,  1916.  The 
paper  filed  with  the  Public  Service  Commission  was  contained 
in  a  cover  bearing  the  following  superscription :  "Supp.  No.  2, 
P.  S.  C.  Pa.  No.  1,"  but  having  no  other  indication  of  the  con- 
tents of  the  inclosure.  Copies  of  the  schedule  were  sent  to  agents 
of  the  appellant  at  its  offices  and  the  stations  where  the  business 
of  the  company  was  transacted,  and  with  each  copy  so  sent  was  a 
letter  containing  the  following  instruction :  "This  is  to  be  kept 
with  the  copy  of  the  schedule  and  rates  of  fares  for  street  car 
service  on  file  at  your  station.*'  The  copies  of  the  amended 
schedule  thus  distributed  were  placed  by  the  employees  to  whom 
they  were  sent,  among  the  papers  of  the  company  there  kept, 
or  were  hung  on  the  walls  or  placed  on  desks  in  rooms  occupied 
by  employees  of  the  company,  but  were  not  in  rooms  to  which  the 
public  resorted.  No  other  information  was  given  of  the  proposed 
increase  to  the  fare  than  that  arising  from  the  filing  of  the  amend- 
ment to  the  schedule  with  the  Public  Service  Commission  and 
with  the  agents  of  the  company. 

The  questions  in  controversy  are  whether  the  amendment 

to  the  schedule   was    "posted   and   published"   in   accordance 

with  the  provisions  of  the  Public  Service  Commission  Act  of 

July  26.  1913,  and  whether  the  amondment  plainly  stated  the 
P.U.R.lOlSDi 
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exact  changes  proposed  to  be  made  in  the  tariff  then  in  force  and 
whether  an  increase  Oir  decrease.  It  is  provided  in  paragraph  7 
of  §  1,  of  article  2  of  the  statute  that  it  shall  be  the  duty  of  every 
public  service  company  **to,make  no  change  in  any  tariff  or  sched- 
ule which  shall  have  been  filed  or  published  or  posted  by  any  pub- 
lic service  company  in  compliance  with  the  preceding  sections, 
exc3pt  after  thirty  days'  notice  to  the  Commission  and  to  the  pub- 
lic, posted  and  published  in  the  manner,  form,  and  places,  re- 
quired with  respect  to  the  original  tariffs  or  schedules,  which 
shall  plainly  state  the  exact  changes  proposed  to  be  made  in  the 
tariffs  or  schedules  then  in  force,  and  whether  an  increase  or 
decrease,  and  the  time  when  the  proposed  changes  will  go  into 
effect ;  and  all  such  changes  shall  be  shown  by  filing,  posting,  and 
publishing  new  tariffs  or  schedules,  or  shall  be  plainly  indicated 
upon  the  tariffs  or  schedules  in  force  at  the  time  and  kept  open 
to  the  public  inspection.'^  The  Public  Service  Commission 
determined  that  the  supplementary  schedule  was  not  a  legally 
filed,  posted,  and  published  tariff,  and  that  there  was  nothing 
therein  which  plainly  stated  the  exact  change  proposed  to  be 
made,  and  that  it  contained  nothing  which  indicated  whether  or 
not  there  was  to'  be  an  increase  or  decrease  in  fares.  The  con- 
tention of  the  appellant  is  that  the  tariff  was  properly  posted  and 
published,  and  that  it  plainly  shows  a  proposed  increase  in  fares. 
It  is  not  alleged  that  the  company  did  any  other  thing  with  ref- 
erence to  publishing  the  amendment  of  the  schedule  than  file  a 
copy  in  the  office  of  the  Public  Service  Commission  and  a  photo- 
grapliic  copy  thereof  in  each  of  its  car  barns  and  at  stations  where 
passengers  are  received  and  at  which  station  agents  or  ticket 
agents  are  employed.  It  is  asserted  by  the  appellant  that  the 
placing  of  a  copy  of  the  amended  tariff  in  the  custody  of  its  em- 
ployee or  employees  in  its  stations  and  car  barns  to  which  access 
might  be  had  by  the  public  on  request  is  a  compliance  with  the 
requirements  of  the  law  as  to  posting  and  publishing,  and  that, 
having  sent  a  copy  of  the  amendment  to  the  schedule  to  each 
station,  ticket  office,  and  car  bam  at  which  street  railway  tickets 
are  customarily  sold,  or  at  which  they  mis^ht  be  purchased  if 
application  were  made,  it  complied  with  all  the  demands  of  the 
law  as  to  notice  of  a  change  in  its  tariff  increasing  the  rate  of 

fare.  It  is  further  contended  that  the  requirement  for  posting  at 
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stations  is  directory,  not  mandatory.  By  reason  whereof  a  fail- 
ure to  post  and  publish  tariffs  in  the  company's  station  would  not 
have  invalidated  the  rate.  If  this  position  is  correct  and  the 
notice  was  sufficient  in  form,  the  change  ill  the  tariff  has  taken 
effect  and  the  appellant  has  avoided  the  burden  of  proof  imposed 
by  the  4ih  section  of  article  6  of  the  statute,  which  provides  that 
whenever  the  Commission  receive  a  notice  of  any  change  proposed 
in  any  tariff  or  schedule  filed  or  posted  under  the  provisions  of 
the  Act  of  July  26,  1918  (P.  L.  1374),  it  shall  have  power  to 
hold  a  public  hearing  and  make  investigaticms  as  to  the  prc^riety 
of  the  proposed  change,  and  make  such  order  in  reference  to  the 
new  rate  as  would  be  proper  in  a  proceeding  initiated  after  the 
same  had  become  effective,  at  which  hearing  involving  a  proposed 
increase  in  rate  the  burden  of  proof  to  show  that  such  increase  is 
just  and  reasonable  shall  be  upon  the  public  service  company. 
It  will  be  observed  that  a  prohibition  is  imposed  on  public  service 
companies  to  change  an  established  tariff,  except  after  thirty 
days'  notice  to  the  Commission  and  to  the  public.  The  object 
of  anach  a  r^ulation  is  obvious.  The  rate  having  once  been  es- 
tablished, it  is  regarded  as  prima  facie  a  proper  rate.  The  pub- 
lic has  an  interest  in  the  subject;  the  corporation  is  operated  for 
the  accommodation  of  the  public,  and  is  limited  in  its  charge  to 
amounts  which  are  reasonable.  A  change  of  rate  imposing  an 
additional  burden  on  the  public  calls  for  explanation  and  justi* 
fication  before  the  Commission.  The  legislative  intention  was 
therefore  to  give  those  interested  a  fair  opportunity  to  appear  at 
an  appointed  time  before  the  Commission  to  present  objections 
to  the  proposed  increase  in  order  that  the  whole  subject  might 
be  considered  by  the  Commission  before  a  change  of  rate  took 
effect.  Provision  is  not  only  made  for  notice,  but  for  the  manner 
and  substance  of  the  notice.  It  is  to  be  posted  and  published  in 
the  manner,  form,  and  places  required  with  respect  to  the  original 
tariffs  or  schedules,  and  diall  plainly  state  the  exact  changed  pro- 
posed to  be  made  and  whether  an  increase  or  decrease.  Refer- 
ring to  the  provisions  of  the  statute  as  to  the  recfairements  with 
respect  to  original  tariffs,  it  will  be  seen  that  they  also  are  to  be 
posted  and  published  in  every  office  or  station  of  the  company 
open  to  the  public,  where  payments  are  made  by  patrons  in  such 
manner,  form,  and  place  in  such  office  or  station  as  to  be  readily 
P.U.R.1918D. 
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accessible,  and  so  that  said  tariffs  and  schedules  may  be  conven- 
iently  inspected  by  the  public.  The  duty  to  post  and  publish 
exists  in  each  case.  The  notice  of  a  diange  is  a  thing  distinct 
from  the  tariff  itself,  for  the  same  clause,  after  providing  for  the 
kind  of  notice,  provides  as  follows :  "And  all  such  changes  shall 
be  shown  by  filing,  posting  and  publishing  new  tariffs  or  schedules 
or  shall  be  plainly  indicated  upon  the  tariffs  or  schedules  in  force 
at  the  time  and  kept  open  to  public  inspection."  The  purpose  of 
the  notice  with  respect  to  a  change  in  the  rate  is  different  from 
that  applicable  to  an  original  tariff,  and  the  language  is  to  be 
interpreted  so  as  to  accomplish  the  object  intended;  that  is,  to 
inform  the  public  in  advance  of  the  intention  to  collect  an  in- 
creased fare.  It  is  unnecessary  to  determine  whether  the  notice 
required  is  to  be  given  separate  and  apart  from  the  amended 
schedule  as  contended  for  by  the  appellees,  or  whether  it  may 
be  connected  therewith.  In  either  case  the  information  would 
be  given  which  the  law  contemplated.  The  appellant  contends 
that  notice  is  imparted  and  published  by  filing  the  schedule  with 
the  Public  Service  Commission  and  in  the  places  designated  by 
the  law  for  that  purpose.  It  is  not  a  controverted  proposition, 
however,  that  notice  must  be  given  of  the  intended  change.  The 
real  question  then  is,  What  is  meant  by  the  requisition  of  the  law 
that  notice  of  the  intended  change  be  posted  and  published?  If 
it  be  conceded  that  filing  with  the  Commission  and  in  the  sta- 
tions, etc.,  of  the  company  be  a  sufficient  promulgation  and  pub- 
lishing, account  must  still  be  taken  of  the  necessity  of  posting 
the  notice. 

The  popular  meaning  of  the  word  "post''  corresponds  with 
that  attached  to  it  by  lexicographers.  It  means  the  bringing 
to  the  notice  or  attention  of  the  public  by  affixing  to  a  post 
or  wall  or  putting  up  in  some  public  place ;  to  placard.  This  is 
a  usual  and  efficient  method  of  bringing  to  the  notice  of  the  pub- 
lic matters  in  which  they  are  interested,  and  there  is  nothing  in 
the  statute  which  suggests  that  the  term  "posted"  was  used  in  any 
other  sense  than  that.  It  was  the  means  to  be  adopted  to  bring 
to  the  attention  of  the  public  a  matter  affecting  their  interests. 
The  notice  thus  to  be  given  is  made  a  condition  precedent  to  the 
establishment  of  an  amended  tariff.     Original  schedules  are  filed 

without  prior  notice.     The  obligation  rests  on  the  company  to 
P.U.R.1918D. 

Digitized  by 


Google 


PITTSBURGH  v.  PITTSBURGH  R.  CO.  .         647 

file  such  schedules,  but  no  provision  is  made  for  precedent  notice 
of  their  adoption.  But,  in  the  case  of  changes  in  the  tariff  or 
schedule,  thirty  days'  notice  to  the  Commission  and  the  public 
must  be  given.  It  is  admitted  that  there  was  no  posting  of  notice 
by  the  appellant,  unless  the  filing  of  the  amended  schedule  is  to 
be  regarded  as  posting.  But  when  we  consider  that  the  words 
^^posted"  and  "published"  are  used  in  connection,  with  reference 
to  the  subject,  we  are  unable  to  view  the  language  in  a  light  which 
makes  the  filing  of  a  paper  in  the  general  office  of  the  company 
and  in  its  stations  and  car  bams  the  equivalent  of  posting.  The 
evidence  shows  that  such  filing  did  not  have  the  effect  of  bring- 
ing notice  home  to  the  public  in  the  city  of  Pittsburgh ;  and,  as 
the  purpose  was  to  provide  such  notice,  it  is  more  reasonable  to 
conclude  that  the  legislature  meant  what  is  ordinarily  signified 
by  the  term  used,  and  which  was  more  likely  to  produce  the  de- 
sired result  than  would  be  accomplished  by  placing  the  document 
which  was  intended  to  inform  the  public  in  a  desk  or  in  a  private 
office  or  in  some  other  place  in  which  it  could  only  be  seen  by  the 
persons  interested  when  specially  asked  for.  Attention  is  called 
by  the  learned  counsel  for  the  appellant  to  the  similarity  between 
the  interstate  commerce  legislation  and  the  Public  Service  Stat- 
ute in  regard  to  adopting  and  changing  rates,  fares  and  charges. 
It  will  be  observed,  however,  that  the  interstate  commerce  legis- 
lation, with  respect  to  changes,  requires  thirty  days'  notice  to  the 
public  "published  as  aforesaid."  The  word  "posted"  is  omitted 
from  the  amendment  of  1910  relating  to  the  subject. 

It  is  true,  as  pointed  out  in  the  appellant's  argument,  that  the 
requirement  of  the  interstate  commerce  law,  that  schedules  should 
be  posted  in  two  public  and  conspicuous  places  in  every  depot, 
etc.,  was  not  made  a  condition  precedent  to  the  establishment  and 
putting  in  force  of  the  tariff  of  rates,  but  was  a  provision  based 
upon  the  existence  of  an  established  rate,  as  was  decided  in 
Texas  &  P.  R  Co.  v.  Cisco  Oil  Mill,  204  U.  S.  449,  51  L.  ed. 
562,  27  Sup.  Ct.  Rep.  358.  And  the  same  ruling  was  made  in 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albers  Commission  Co. 
223  TT.  S.  573,  56  L.  ed.  556,  32  Sup.  Ct.  Rep.  316,  and  in 
United  States  v.  Miller,  223  U.  S.  599,  56  L.  ed.  568,  32  Sup. 
Ct.  Rep.  323.  But  these  decisions  dealt  with  the  establishment 
of  the  original  tariffs.  The  companies  were  compelled  to  adopt 
P.U.R.1918D. 
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schedules.  They  were  also  required  to  post  the  same  in  two  pii"b- 
lie  and  conspicuous  places  in  every  depot,  but  this  posting  was 
not  made  a  condition  on  which  the  rates  became  effective.  It  was 
a  provision  based  on  the  existence  of  an  established  rate,  and 
had  for  its  object  the  affording  of  facilities  to  the  public  for 
ascertaining  the  rates  actually  in  force.  In  the  case  last  cited 
attention  is  called  to  the  distinction  between  ^^publication"  and 
'^posting,"  the  former  consisting  in  promulgating  and  distrib- 
uting the  tariff  in  printed  form  preparatory  to  putting  it  into 
effect,  while  the  posting  is  a  continuing  act  enjoined  upon  the 
carrier,  while  the  tariff  ranains  operative,  as  a  means  of  inform- 
ing the  public  what  are  the  rates  in  force.  This  applies,  as  will 
be  observed,  to  existing  rates.  The  distinction  is  that  the  com- 
pany had  authority  to  fix  its  original  rates  and  file  its  schedules, 
but  in  the  case  of  a  change  of  yate  something  must  be  done  by 
the  company  before  it  could  put  the  change  in  effect  ITiat 
something  is  the  giving  of  the  notice  by  posting  and  publication 
of  the  proposed  change,  which  notice  shall  plainly  state  the  exact 
change  proposed  to  be  made  in  the  tariffs  or  schedules  then  in 
force,  and  whether  an  increase  or  decrei^se  and  the  time  when  the 
proposed  change  will  go  into  effect  This  is  clearly  dealing  not 
with  a  fact  accomplished,  but  with  a  proposal  of  the  company  to 
become  an  established  rate  after  thirty  days.  It  is  urged,  how- 
ever, that  the  plan  adopted  was  in  accordance  with  tariff  circular 
No.  4  of  the  Public  Service  Commission.  It  is  unnecessary  to 
consider  whether  the  provisions  of  that  document  are  in  harmony 
with  the  statute  with  respect  to  the  manner  of  posting  and  pub- 
lishing tariffs.  It  is  sufficient  to  say  that  that  circular  relates 
to  established  rates  and  was  apparently  intended  to  provide  t 
means  by  which  the  tariffs  and  schedules  could  be  conveniendy 
inspected  by  the  public  It  does  not  attempt  to  dispense  with  the 
posting  and  publishing  of  notice  of  the  intention  to  change  a 
rate.  It  is  not  to  be  expected,  nor  is  it  required,  that  the  public 
be  alert  to  inquire  from  day  to  day  at  the  various  places  of  busi- 
ness of  the  company  whether  a  change  of  rate  is  in  contempla- 
tion. Information  as  to  existing  rates  must  be  sought  after  at 
the  prescribed  places,  but  notice  of  a  changed  rate  must  be 
brought  to  the  attention  of  the  public  by  posting  and  publidiing. 
A  notice  in  a  station,  car  barn,  or  other  place  to  which  the  patrons 
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resort,  informing  them  that  the  information  as  to  rates  will  be 
furnished  them  on  request,  is  not,  we  think,  a  lawful  substitute 
for  the  notice  of  an  intended  change  of  tariff  which  the  law  re- 
quires to  be  posted  and  published.  It  is  a  fair  inference  from  the 
evidence  that  the  appellant's  officers  did  not  consider  that  the 
standing  notice  to  apply  to  the  company's  employees  for  informa- 
tion as  to  tariffs  gave  general  information  that  there  was  to  be  a 
change  of  rates  of  fare ;  for  when  the  new  rate  was  about  to  be 
put  into  effect  notice  was  given  by  advertisements  in  the  city 
papers  and  by  conspicuous  cards  posted  in  the  street  cars,  calling 
attention  to  the  increased  rate  to  be  charged  within  a  day  or  two. 

The  Commission  reached  the  conclusion  that  the  amended  tar- 
iff, as  filed,  4id  not  plainly  state  the  exact  change  proposed  to  be 
made  and  whether  such  change  was  an  increase  or  decrease.  We 
do  not  deem  it  necessary  to  enter  into  a  discussion  of  the  evidence 
on  that  subject,  as  the  first  objection  to  the  regularity  of  the 
procedure  to  change  the  rate  is  sufficient  to  support  the  action  of 
the  Commission.  We  hold  that  the  notice  of  a  proposed  change 
of  the  tariff  and  schedule  was  not  posted  and  published  as  re- 
quired by  the  statute;  that  such  posting  and  publishing  was  a 
condition  precedent  to  the  taking  effect  of  the  changed  rate,  and 
that  the  action  of  the  Commission  in  restraining  the  appellant 
from  putting  the  new  rate  into  operation  was  a  lawful  exercise  of 
authority. 

The  superior  court  affirmed  the  order  of  the  Public  Service 
Commission.    The  Pittsburgh  Railways  Company  appealed. 

Per  Curiam: 

These  judgments  are  affirmed  on  the  opinion  of  the  learned 

superior  court,  dismissing  the  appeals  from  the  decisions  of  the 

Public  Service  Commission. 
P.U.R.1»18D. 


Digitized  by 


Google 


050  WISCONSIN  SUPREME  COVRT. 


WISCONSIN  SUPREAfE  COURT. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY 

V. 

RAILROAD  COMMISSION  OF  WISCONSIN. 
(—  Wis.  — ,  167  N.  W.  266.) 

CroB8ing8  —  Separation  of  grade  —  Vacation  of  streets, 

1.  A  statute  requiring,  upon  the  closing  of  a  highway  crossing,  tbe 
substitution  of  another  therefor,  not  at  grade,  does  not  contemplate 
the  furnishing  of  a  new  crossing,  not  at  grade,  in  place  of  each  grade 
crossing  closed. 

Constitutional  law  —  Delegation  of  legislative  power  —  Vacation  of 
crossings, 

2.  The  power  to  vacate  a  street  across  a  railway,  vesting  primarily 
in  the  legislature,  may  be  legally  delegated  to  a  railroad  commission. 

Crossings  —  Damages  —  Apportionment, 

3.  Under  the  Wisconsin  statutes,  damages  in  grade  crossing  proceed- 
ings are  to  be  assessed  under  the  condenmation  statutes,  and  afterwards 
apportioned  by  the  Commission. 

Crossings  —  Damages  —  Property  not  fronting  on  vacated  street, 

4.  A  statute  providing  for  "damages  to  any  person  whose  land  is 
taken  and  the  special  damages  which  the  owner  of  any  land  adjoining 
the  public  street  .  •  .  shall  sustain  by  reason  of  such  change  of 
grade  of  street  or  highway,"  does  not  contemplate  the  payment  of  dam- 
ages to  owners  of  lots  not  fronting  on  or  adjacent  to  the  vacated  por- 
tion of  a  street,  or  the  portion  where  the  grade  is  changed,  whose  lots 
are  merely  injured  by  reason  of  the  fact  that  the  route  to  them  is  made 
longer  or  more  inconvenient. 

Constitutional  law  —  Talcing  of  property  in  crossing  oases  —  Remote 
damages, 

5.  A  statute  which  fails  to  provide  in  grade  separation  cases  for 
the  award  of  damages  to  owners  of  lots  which  do  not  abut  on  the  va- 
cated portion  of  the  highway,  and  which  are  injured  merely  because 
they  have  become  less  valuable  for  residence  or  business  purposes  l^ 
reason  of  the  change,  does  not  violate  a  constitutional  requirement  that 
compensation  must  be  made  for  property  taken  for  public  use. 

[April  3,  1918.] 

Appeal  from  an  order  of  the  Circuit  Court,  Dane  County, 
John  J.  Gregory,  Judge,  sustaining  a  demurrer  to  the  complaint 
in  an  action  by  the  Chicago  &  Northwestern  Railway  Company 
to  vacate  and  enjoin  the  enforcement  of  an  order  of  the  Railroad 

Commission  of  Wisconsin ;  affirmed. 
P.U.R.1918D. 
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Appearances :  B*  N*  Van  Doren,  of  Milwaukee,  for  appellant ; 
W.  C.  Owen,  Attorney  General  to  January  7,  1918,  Walter 
Drew,  Depnty  Attorney  General,  and  Spencer  Haven,  Attorney 
General  after  January  7,  1918  (Ray  W.  Clarke,  of  Madison,  of 
counsel),  for  respondent. 

Statement  by  Winslow,  Ch.  J. : 

Appeal  from  an  order  sustaining  a  demurrer  to  the  complaint. 
The  action  was  brought  in  equity  to  vacate  and  enjoin  the  en- 
forcement of  an  order  of  the  Eailroad  Commission  ordering  sepa- 
ration of  the  grades  of  the  streets  and  of  the  plaintiff's  tracks  for 
a  distance  of  more  than  2  miles,  extending  from  Chicago  avenue 
in  the  city  of  Milwaukee  westward  through  portions  of  the  town» 
of  Lake  and  Greenfield,  closing  certain  of  such  streets,  providing 
for  crossings  not  at  grade  at  the  other  streets,  and  distributing 
the  work  between  the  railway  company,  the  city  of  Milwaukee, 
and  the  towns  of  Lake  and  Greenfield.  The  plaintiff  claimed 
that  the  order  was  void  because:  (1)  It  assumed  to  close  and 
vacate  streets  and  highways  which  the  Eailroad  Commission  has 
no  power  to  do;  and  (2)  the  Commission,  in  closing  a  crossing 
at  grade  and  substituting  this  for  a  crossing  not  at  grade,  must 
provide  a  separate  new  crossing  not  at  grade  for  each  existing 
grade  crossing  so  closed,  and  cannot  l^sUy  substitute  one  new 
crossing  not  at  grade  for  several  existing  crossings  at  grade. 
The  case  having  been  argued  and  taken  under  advisement,  a  re- 
argument  was  ordered  and  had  upon  four  specific  questions,  viz, : 

(1)  Is  the  Eailroad  Commission  empowered  by  §§  1797-1 2e 
et  seq.  to  wholly  vacate  street  crossings,  creating  no  new  cross- 
ings in  place  thereof,  but  compelling  the  use  of  other  crossings 
already  existing  on  other  streets;  or  is  it  empowered  only  to 
change  the  location  or  grade  of  crossings,  furnishing  another 
crossing  in  place  of  each  one  so  changed  ? 

(2)  If  it  has  power  to  wholly  vacate  crossings  as  had  been  done 
in  the  present  case,, is  there  any  authority  or  duty  on  the  part  of 
the  Commission  or  any  other  body  to  assess  and  pay  the  damages 
sustained  by  lot  owners  on  the  street  who  are  specially  damaged 
by  the  vacation  ? 

(3)  Can  there  be  a  valid  vacation  of  a  part  of  a  street  without 

the  assessment  and  payment  of  damages  to  lot  owners  on  the 
P.U.R.1918D. 
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fitreet  who  are  specially  damaged  by  the  vacation?  See  Tilly  v. 
Mitchell  &  L.  Co.  121  Wis.  1,  10^  Am.  St.  Eep.  1007,  98  N.  W. 
969 ;  and  Johnston  v.  Lonfitorf,  128  Wis.  17,  107  N.  W.  459. 

(4)  If  the  Commission  had  not  the  power  to  wholly  vacate 
crossings,  as  had  been  done  here,  must  there  be  vacation  of  the 
crossings  by  the  city  or  town  authorities  before  the  Commission 
orders  the  improvement,  or  can  the  improvement  be  ordered  and 
made  dependent  on  the  subsequent  vacation  of  the  streets  by  the 
proper  authorities  ? 

Winslow,  Ch.  J^  delivered  the  opinion  of  the  court: 
The  order  of  the  Bailroad  Commission  which  is  attacked  in 
this  action  was  made  upon  the  supposed  authority  of  §§  1797-12e 
and  1797-12f,  Statutes  Wisconsin  1915,  which  read  as  follows: 
"Railroad  Highway  Crossings.  Section  1797-12e.  (1) 
Whenever  a  petition  is  lodged  with  the  Commission  by  the  com- 
mon council  of  any  city,  the  village  board  of  any  village,  the  town 
board  of  any  town,  the  county  board  of  supervisors  of  any  county, 
within  or  bordering  upon  which  a  highway  or  street  crosses,  or 
is  crossed  by  a  railroad,  or  within  or  bordering  upon  iriiich  a 
highway  or  street  is  proposed  to  be  laid  out  across  a  railroad,  ot 
whenever  such  petition  is  so  lodged  by  any  railroad  company 
whose  track  crosses  or  is  about  to  cross,  or  is  crossed,  or  about  to 
be  crossed  by  a  street  or  highway,  to  the  effect  that  public  safety 
requires  an  alteration  in  such  crossing,  its  approaches,  the  method 
of  crossing,  the  location  of  the  highway  or  crossing,  the  closing 
of  a  highway  crossing,  and  the  substitution  of  another  therefor, 
not  at  a  grade,  or  the  removal  of  obstructions  to  the  view  at  such 
crossing,  or  requires  the  determination  of  the  mode  and  manner 
of  making  such  new  crossing,  and  praying  that  the  same  may  be 
ordered,  it  shall  b6  the  duty  of  the  Commission  to  give  notice  to 
the  proper  party  or  parties  in  interest  other  than  the  petitioner,  of 
the  filing  of  such  petition,  and  to  proceed  to  investigate  the  same, 
and  to  order  a  hearing  thereon  in  the  manner  provided  for  heai^ 
ings  in  §  1797-12,  and  after  such  hearing  the  Commission  shall 
determine  what  alteration  in  such  crossing,  approaches,  mode  of 
crossing,  location  of  highway  crossing,  closing  of  highway  cross- 
ing, and  the  substitution  of  another  therefor  not  at  grade,  or  re- 
moval o£  obstructions  to  sight  at  crossing,  if  any,  shall  be  made, 
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and  by  whom  made,  and  in  case  of  new  crossings,  the  mode  and 
manner  of  making  them. 

"(2)  The  Commission  shall  fix  the  proportion  of  the  cost 
and  expense  of  such  alteration,  removals,  and  new  crossings,  in- 
cluding the  damages  to  any  person  whose  land  is  taken,  and  the 
special  damages  which  the  owner  of  any  land  adjoining  the  public 
street  or  highway  shall  sustain  by  reason  of  such  change  in  the 
grade  of  such  street  or  highway,  or  by  reason  of  the  removal  of 
obstructions  to  view  at  such  crossings,  to  be  paid  by  the  railroad 
company  or  companies,  and  the  municipality  or  municipalities 
in  interest.  In  fixing  sudi  proportion  the  Commission  may  order 
the  amount  of  such'cost  and  expense  and  damages  so  apportioned 
to  be  paid  by  the  parties  against  which  the  apportionment  shall 
be  made.  Whenever  the  Commission  shall  have  ordered  or  shall 
hereafter  order  a  separation  of  the  grade  of  a  railway  from  the 
grade  of  a  street  or  highway  in  any  city,  it  may,  if  safe  and  prac- 
ticable, and  if  a  necessity  exists  therefor,  order  the  alteration, 
restoration  and  connection  of  any  track  serving  an  industry  or 
industries.  Demand  for  such  restoration  shall  be  in  writing  .and 
filed  with  the  Commission  within  ninety  days  after  the  date  of 
the  order  for  the  separation  of  grades  or  the  taking  effect  of  this 
act,  and  any  such  track  for  which  no  such  demand  shall  have  been 
made  shall  be  deemed  abandoned.  If  the  Commission  shall  or- 
der the  alteration,  restoration  and  connection  of  any  such  track, 
it  shall  by  its  order  apportion  the  cost  thereof  between  the  person 
or  persons  owning  the  industry  or  industries  served  by  such  track, 
the  railway  company,  and  the  municipality  in  which  said  track 
is  located,  when  in  the  opinion  of  the  Commission  such  munici- 
pality is  benefited,  or  any  of  them  in  such  proportion  as  to  the 
Commission  may  seem  just  and  equitable;  and  the  Commission 
shall  in  its  order  prescribe  the  terms  and  conditions  for  securing 
the  payment  of  such  cost.  The  foregoing  provision  for  the  alter- 
ation, restoration  and  connection  of  any  such  track  serving  an  in- 
dustry or  industries,  shall  apply  to  any  order  of  the  Commission 
heretofore  made,  under  which  order  work  has  not  been  completed 
at  the  time  of  the  passage  of  this  act;  provided,  that  demand 
therefor  is  made  within  ninety  days  after  the  passage  of  this  act. 
The  provisions  of  this  subsection  are  not  intended  to  and  shall, 
not  affect  in  any  manner  pending  litigation.'' 
P.U.R.1918D. 
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^'Commission's  Initiative  Power.  Section  1797-12f.  The 
Commission  may,  in  the  absence  of  any  petition  therefor,  when 
in  its  opinion  public  safety  requires  an  alteration  in  any  street 
or  highway  crossed  at  grade  by  any  railroad,  or  railroad  belong- 
ing to  or  operated  by  more  than  one  company,  or  any  diange  or 
alteration  in  such  crossing,  approaches  thereto,  mode  of  crossing, 
location  of  highway  crossing,  closing  of  highway  crossing  or 
I'emoval  of  obstructions  to  the  sight  or  view  at  such  crossing,  after 
notice  and  hearing  as  provided  in  §  1797-12,  order  audi  altera- 
tions in  such  street,  hi^way,  railroad,  crossing,  approaches  to 
crossing,  mode  of  crossing,  location  of  highway  crossing,  and 
may  order  the  closing  of  such  highway  crossing  and  substitute 
another  therefor  at  grade  or  not  at  grade  as  shall  be  deemed  best 
by  the  Commission,  and  said  Commission  shall  determine  and 
direct  by  whom  and  within  what  time  such  changes,  improve- 
ments and  alterations  shall  be  made,  and  the  expense  of  sudi 
alterations,  changes  and  improvements  shall  be  apportioned  and 
paid  as  provided  in  the  preceding  section.  Kailroad  companies 
may  take  land  for  the  purpose  of  this  section  and  the  preceding 
section  in  the  manner  provided  by  law  for  the  taking  of  land  by 
railroad  companies/' 

The  order  in  question  is  long  and  deals  with  many  streets  and 
crossings.  It  does  not  seem  necessary  to  attempt  to  state  its  con- 
tents in  detail.  The  questions  raised  may  be  stated  and  discussed 
abstractly  just  as  well  as  concretely  and  those  questions  are  as 
follows:  (1)  Does  the  law  require  the  furnishing  of  a  separate 
new  crossing  not  at  grade  in  place  of  each  grade  crossing  closed, 
or  does  it  contemplate  that  one  reasonably  convenient  crossing 
not  at  grade  may  take  the  place  of  several  nearby  grade  crossings  ? 
(2)  If  the  latter,  then,  can  such  power  (t.  e.,  the  power  to  wholly 
vacate  a  part  of  a  street)  be  legally  vested  in  the  Railroad  Com- 
mission? (3)  How  are  the  dama<res  to  be  assessed  and  bv 
whom  paid  ?  (4)  Does  the  law  provide  for  the  payment  of  dam- 
ages to  the  owners  of  lots  not  fronting  on  or  adjacent  to  the  va- 
cated portion  of  a  street  or  the  portion  where  the  grade  is 
changed,  but  which  are  injured  in  value  by  reason  of  the  fact  that 
the  route  to  them  is  made  longer  or  more  inconvenient?  (6)  If 
there  be  no  such  provision,  can  the  law  be  sustained?  These 
questions  will  be  considered  in  the  order  indicated. 
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[1]  I.  In  considering  the  first  question  it  must  be  at  once 
admitted  that  the  language  of  the  act  is  not  as  clear  as  might  be 
desired.  Section  1797-I2e  enumerates  among  the  things  which 
may  be  done  by  the  Commission  "the  closing  of  a  highway  cross- 
ing and  the  substitution  of  another  therefor  not  at  grade."  It 
is  said  that  this  plainly  means  the  furnishing  of  a  separate  new 
crossing  for  each  grade  crossing  closed,  and  certainly  the  lan- 
guage used  naturally  bears  that  construction.  It  is  susceptible, 
however,  of  a  broader  construction,  and  the  broader  construction 
should  be  given  to  it  if  that  be  necessary  to  accomplish  the  pur- 
pose of  the  law.  Now  the  paramount  purpose  of  the  law  plainly 
is  the  preservation  of  human  life  and  limb  from  the  terrible 
dangers  which  lurk  about  the  grade  crossing,  and  these  dangers 
are  the  greatest  in  great  cities.  No  construction  should  be  given 
to  it  which  would  tend  to  defeat  or  impair  its  beneficent  purpose. 
We  suppose  it  to  be  matter  of  common  knowledge  that  where 
tracks  are  elevated  in  the  larger  cities  of  the  country  it  has  not 
been  deemed  necessary  or  desirable  that  every  cross  street  should 
be  carried  over  or  under  the  railroad  track,  especially  where  the 
cross  streets  are  only  300  or  400  feet  apart;  a  crossing  every 
three  or  four  blocks  is  the  general  rule  in  such  situations ;  indeed, 
it  might  well  be  that  to  insist  on  an  elevated  or  depressed  crossing 
at  every  cross  street  would  in  many  cases  be  so  expensivef  as  to  be 
practically  prohibitive.  Again,  it  is  quite  evident  that  the  gen- 
eral public  interest  may  often,  if  not  always,  be  promoted  by 
having  a  few  elevated  or  depressed  crossings  rather  than  many, 
by  reason  of  the  lesser  expense  of  maintenance;  furthermore, 
where  a  single  elevated  or  depressed  crossing  has  been  furnished 
in  place  of  several  grade  crossings  and  constitutes  a  reasonably 
convenient  substitute  for  each  of  them,  it  seems  entirely  correct 
to  say  that  there  has  been  in  the  case  of  each  highway  the  "closing 
of  a  highway  crossing''  and  "the  substitution  of  another  there- 
for." In  consideration  of  the  purposes  of  the  act  and  the  possible 
results  of  a  very  strict  construction,  we  have  no  difficulty  in  con- 
struing it  as  thus  indicated. 

[2]  II.  Upon  the  second  question  there  seems  to  be  no  serious 
difiiculty.  The  power  to  vacate  a  street  is  a  power  belonging  to 
the  state,  vested  primarily  in  the  legislature.  It  may  be  delegated 
to  any  appropriate  agency  of  the  state,  and  when  that  agency  acts 
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the  state  acts.  Fearing  v.  Irwin,  55  N.  Y.  486 ;  Brook  v.  Horton, 
68  Cal.  554,  10  Pac.  204.  The  Railroad  Commission  is  certain- 
ly an  appropriate  administrative  body  to  be  chosen  for  the  exer- 
cise of  this  power  in  such  cases  as  the  present. 

[3]  III.  Upcm  the  third  question  it  seems  reasonably  clear 
to  our  minds  that  the  law  contemplates  that  the  damages  are  to 
be  assessed  in  condemnation  proceedings  under  the  general  stat- 
utes covering  condemnation  of  land  by  railway  companies.  The 
first  clause  of  subdivision  2  of  §  1797-1 2e  demonstrates  that  the 
lawmakers  had  the  subject  of  the  assessment  and  payment  of  the 
damages  in  mind,  while  the  closing  sentence  of  §  1797-12f  just 
as  clearly  shows  that  condemnation  proceedings  by  the  railroad 
were  intended  to  provide  the  means  to  accomplish  the  end.  It  is 
settled  in  this  state  that  the  changing  of  the  grade  of  a  street  ad- 
jacent to  a  lot  for  the  purpose  of  permitting  the  street  to  go  over 
or  under  a  railroad  track  is  a  taking  of  property — i.  e.,  real 
estate — for  railroad  purposes,  for  which  compensation  must  be 
made  in  condemnation  proceedings.  Eisler  v.  Chicago,  M.  &  St. 
P.  R.  Co.  163  Wis.  86,  157  N.  W.  534;  Pabst  Brewing  Co.  v. 
Milwaukee,  157  Wis.  158,  147  N.  W.  46.  The  intention  of  the 
law  clearly  is  that  the  railroad  company  shall  institute  condem- 
nation proceedings  in  which  all  the  damages  are  to  be  assessed 
for  land  actually  taken  and  for  damages  suffered  by  adjacent  lot 
owners  resulting  from  the  change  of  grade  in  front  of  their  lots; 
this  latter  being  considered  a  taking  of  land  within  the  meaning 
of  the  condemnation  statute.  Of  course  under  the  provisions  of 
subdivision  2  of  §  1797-I2e  the  Railroad  Commission  must  fix 
the  proportion  of  the  damages  so  assessed  to  be  ultimately  paid  by 
the  railroad  company  and  the  municipi^lities  respectively,  but  the 
condemnation  proceedings  are  to  be  carried  through  by  the  rail- 
road company,  under  the  condemnation  statute, 

[4]  IV.  The  fourth  question  must  be  answered  in  the  nega- 
tive. The  damages  provided  for  by  the  statute  (so  far  as  neces- 
sary to  be  considered  here)  are  "damages  to  any  person  whose 
land  is  taken  and  the  special  damages  which  the  owner  of  any 
land  adjoining  the  public  street  .  .  .  shall  sustain  by  rea- 
son of  such  change  of  grade  of  such  street  or  hi^iway."  The 
word  "special"  is  not  happily  used  here,  for  it  might  easily  be 

construed  as  referring  to  remote  and  consequential  damages  re- 
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suiting  to  lots  not  in  any  way  physically  affected  by  the  work, 
but  only  suffering  a  loss  in  value  because  they  must  be  reached  in 
a  roundabout  way,  but,  when  we  consider  the  fact  that  the 
^^special"  damages  referred  to  are  such  only  as  are  sustained  ^^by 
reason  of  such  change  of  grade,"  it  seems  that  the  word  cannot 
refer  to  mere  consequential  damages  resulting  from  the  vacation 
of  a  portion  of  a  street. 

We  cannot  doubt  that  when  the  legislature  provided  for  the 
payment  of  damages  resulting  from  a  change  of  grade,  and  in 
the  same  act  required  the  railroad  company  to  acquire  the  prop- 
erty necessary  to  carry  out  the  provisions  of  the  order  by  con- 
demnation proceedings,  they  had  in  mind  the  rule  of  the  Pabst 
and  Eisler  Cases,  and  intended  to  cover  by  the  language  used 
the  elements  covered  in  those  cases  and  no  more.  Clearly  the 
consequential  damages  suffered  by  a  lot  owner  whose  lot  has  only 
lost  some  of  ite  business  or  residence  value  because  by  the  vacation 
of  the  street  crossing  it  is  not  so  readily  to  be  reached  cannot  be 
said  to  have  suffered  damage  from  the  change  of  the  grade  of 
another  street  which  may  be  two  or  three  blocks  away.  The  act 
nowhere  recognizes  or  refers  to  damages  resulting  to  a  lot  from 
the  mere  vacation  of  a  section  of  the  street  to  which  section  the 
lot  is  not  adjacent. 

[5]  V,  Here  we  are  brought  face  to  face  with  the  decision 
of  this  court  in  the  case  of  Johnston  v.  Lonstorf,  128  Wis.  17, 
107  N.  W.  459,  where  it  was  strongly  intimated,  if  not  squarely 
held,  that  a  statute  was  invalid  which  authorized  the  vacation  of 
a  part  of  a  street  or  alley  without  first  compensating  the  abutting 
lot  owners,  "though  their  lots  may  not  abut  on  the  portion  so 
vacated."  If  this  be  good  law  then  it  would  seem  that  the 
act  in  question  cannot  be  sustained-,  for  as  we  construe  it  there 
ie  no  provision  in  it  for  the  assessment  or  payment  of  such 
damages.  Examination  of  the  record  in  the  Lonstorf  Case 
shows  that  the  lot  in  question  in  that  case  abutted  on  the  very 
portion  of  the  alley  vacated;  hence  the  question  whether  dam- 
ages should  or  must  be  awarded  to  lot  owners  whose  lots  do  not 
abut  on  the  vacated  portion  was  not  in  the  case,  and  the  state- 
ment made  with  reference  to  such  lots  was  purely  obiier.  But 
even  thou^  it  be  obUer  we  should  not  wish  to  overrule  it  lightly, 
nor  unless  well  satisfied  that  it  is  wrong.     Examination  ^f  the 
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authorities,  however,  convinces  us  that  both  the  reason  and 
weight  of  authority  is  the  other  way  in  states  where  (as  in  Wis- 
consin) the  constitutional  requirement  is  simply  that  compen- 
sation  shall  be  made  for  property  taken  for  public  use,  and  not 
that  mere  damage  to  property  shall  be  compensated  for.  Wis. 
Const,  art.  1,  §  13. 

The  right  of  access  to  a  lot  from  the  adjacent  street  is  clearly 
a. property  right,  and,  when  it  is  destroyed  by  vacation  of  that 
part  of  the  street  to  which  the  lot  is  adjacent,  property  is  taken 
which  must  be  paid  for.  A  Jaw  which  attempts  to  take  away 
such  a  property  right  without  compensation  cannot  be  sustained. 
The  law  under  consideration  clearly  does  provide  for  compen- 
sation for  such  property  rights  when  (as  we  construe  it)  it  re- 
quires the  railroad  company  to  prosecute  condemnation  proceed- 
ings for  the  purpose  of  carrying  out  the  provisions  of  the  sections. 
It  does  not,  however,  provide  for  compensation  to  lot  owners 
whose  lots  are  not  adjacent  to  the  portion  of  the  street  vacated, 
and  who  consequently  have  not  lost  the  property  right  of  access, 
but  have  been  damaged  solely  because  their  property  has  become 
less  valuable  for  residence  or  business  purposes  by  reason  of  the 
resulting  circuity  of  approach  or  reduction  of  travel  and  traffic 
on  the  street.  While  the  authorities  are  not  unanimous,  the 
great  weight  of  authority  is  to  the  effect  that  the  constitutional 
requirement  that  compensation  be  made  for  property  taken  for 
public  use  does  not  apply  to  such  damages.  In  the  absence  of 
specific  provisions  of  law  requiring  their  assessment  and  pay- 
ment, they  are  damnum  absque  injuria.  Nichols  v.  RichmoBd, 
162  Mass.  170,  38  K  E.  501;  1  Lewis,  Em.  Dom.  3d  ed.  §§ 
202  and  206,  and  cases  cited  in  note  9  to  the  latter  section;  2 
Elliott,  Roads  &  Streets,  3d  ed.  §  1181,  and  cases  cited.  As 
said  in  the  Nichols  Case,  the  line  must  be  drawn  somewhere  on 
practical  grounds.  If  every  lot  owner  who  suffers  inconvenience 
by  reason  of  circuity  of  approach  could  demand  his  damages 
before  a  distant  portion  of  the  street  could  be  legally  vacated, 
the  difficulties  in  the  way  of  vacation  would  be  very  great,  for 
in  many  cases  what  might  be  called  the  damage  zone  would 
extend  almost  indefinitely  in  several  directions. 

The  case  of  Tilly  v.  Mitchell  &  L.  Co.  121  Wis.  1,  105  Am. 

St.  Rep.  1007,  98  N.  W.  969,  does  not  in  any  way  conflict  with 
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this  holding.  That  was  a  case  where  there  was  an  absolutely 
unlawful  attempt  to  vacate  a  part  (rf  the  street,  and  it  was  held 
that  a  lot  owner  whose  lot  fronted  on  another  part  of  the  street, 
but  was  depreciated  in  valne  by  the  proposed  vacation,  might 
maintain  an  action  in  equity  to  restrain  the  threatened  unlawful 
closing  of  the  street.  Manifestly  the  proposition  laid  down  in 
that  case  does  not  decide  this  case,  nor  has  it  any  necessary 
bearing  thereon. 

These  considerations  call  for  affinnanoe  of  the  order  appealed 
from. 

Order  affirmed. 

Owen,  J.,  took  no  part. 


CAIilFORNIA  RATLBOAD  COI^IMISSION. 

PE  MOUNT  WHITNEY  POWER  &  ELECTRIC  COMPANY. 
[Decision  No.  5315;  Application  No.  3566.] 

Service  *-  Extensions  —  War  conditions  —  Temporary  rules  —  Elec' 
tricity. 

An  electric  utility,  owing  to  war  conditions,  was  temporarily  au- 
thorized to  put  into  effect  the  following  rules  governing  the  construction 
of  extensions:  (a)  When  the  gross  annual  revenue  equals  or  exceeds 
33J  per  cent  of  the  cost  of  the  extension  it  shall  be  made  at  the  com- 
pany's expense;  (b)  when  the  gross  annual  revenue  will  be  less  than 
83|  per  cent,  but  more  than  20  per  cent,  the  company  will  make  the 
extension  provided  the  prospective  consumer  advances  the  entire  cost 
thereof  to  be  refunded  on  a  basis  of  20  per  cent  of  monthly  bills,  or  the 
consumer  may  construct  at  his  own  expense  sufficient  of  the  extension 
to  bring  it  within  the  first  class;  (c)  until  further  order  of  the  Ck)m- 
mission,  applications  for  service  where  the  gross  annual  revenue  will 
be  less  than  20  per  cent  need  not  be  accepted  by  the  company;  (d)  all 
extensions  within  the  incorporated  limits  of  cities  or  towns  to  be  made 
at  the  eiqtense  of  the  utility. 

TApril  18,  1918.] 

Application  for  an  order  of  approval  of  a  plan  for  making 
extensions  of  electric  service  during  the  war;  temporary  rules 
authorized. 

Appearances:    Harry  J.  Bauer  for  [Mount  Whitney  Power  & 

Electric  Company;  Max  B.  Jamison  for  certain  consumers. 
P.U.R.1918D. 
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Thelen,  Commissioner:  Mount  Whitney  Power  &  Electric 
Company,  hereinafter  at  times  referred  to  as  the  Mount  Whit- 
ney Company,  sells  electric  energy  in  the  counties  of  Tulare, 
Kern,  and  Kings.  The  company  aftks  approval  of  a  plan  for 
making  extensions  of  electric  service  to  intending  customers  dur- 
ing the  period  of  the  war,  or  for  auch  other  time  as  this  Commis- 
sion may  determine. 

A  public  hearing  was  held  in  Visalia  on  March  16,  1918. 
Notice  of  the  hearing  was  mailed  to  all  persons  who  have  applica- 
tions for  extensions  pending  with  the  Mount  Whitney  company, 
and  quite  a  number  of  such  persons  appeared  a^d  presented  testi- 
mony. It  was  stipulated  that  all  informal  complaints  for  ex- 
tensions of  service  by  the  Mount  Whitpey  company  now  pending 
before  the  Eailroad  Commission  might  be  considered  as  being  in 
evidence  herein,  and  might  be  disposed  of  in  this  proceeding. 
The  company  has  supplied  the  data  called  for  at  the  hearing, 
and  this  proceeding  is  now  ready  for  decision. 

The  plan  for  making  extensions,  which  plan  the  Mount  Whit- 
ney company  desires  to  make  eflFective,  is  set  forth  in  exhibit  '^" 
attached  to  the  petition  herein,  and  reads  as  follows : 

"1.  Applications  will  be  accepted  upon  the  basis  of  the  esti- 
mated income  for  the  first  year  being  equivalent  to  60  per  cent 
of  the  cost  of  the  extension. 

"(Example)  Should  you  receive  an  application  which  would 
yield  an  income  of  $180,  the  $180  would  represent  three  fifths 
of  the  expenditure  authorized  for  such  an  income.  The  short- 
cut would  be  to  divide  the  estimated  income  by  three  and  mul- 
tiply by  five,  which  would  give  $300. 

"2.  Should  the  estimated  income  not  reach  60  per  cent  of 
the  investment,  but  should  equal  or  exceed  33 J  per  cent,  you 
are  authorized  to  give  the  consumer  the  option  of 

"(a)  Purchasing  common  stock  of  Southern  California  Edi- 
son Company  for  whatever  amount  would  be  required  to  make 
up  the  deficiency  in  the  installation  cost  upon  the  60  per  cent 
basis,  or 

"(b)  Depositing  an  amount  in  cash  which  would  be  equal 
to  the  deficiency  in  the  installation  cost  upon  the  60  per  cent 
basis.    This  deposit  would  be  accepted  as  an  advance  payment 

P.U.R.1918D. 


Digitized  by 


Google 


RB  MOUNT  WHITNEY  POWER  A  E.  CO.  Ml 

for  power  service  to  be  refunded  at  the  rate  of  20  per  cent  of 
the  power  bills  each  month,  after  the  first  year  of  service. 

"(Example)  Supposing  yxm  should  receive  an  application 
which  would  yield  an  estiBwrted  annual  income  of  $240,  and  the 
cost  of  such  installatiott  should  be  $600.  The  $240  income 
would  warrant  a  $400  expenditure  upon  the  60  per  cent  basis, 
so  that  there  would  be  a  deficiency  of  $200,  which  could  be  made 
up  by  the  purchase  of  stock  or  the  deposit  of  cash  as  outlined 
above. 

"3.  Applications  with  estimated  incomes  of  less  than  33 J 
per  cent  but  more  than  20  per  cent  may  be  accepted,  provided 
the  consumer  deposits  an  amount  equal  to  the  entire  cost  of  the 
installation,  the  deposit  to  be  riefunded  upon  the  basis  of  20  per 
cent  of  monthly  power  bills  after  the  first  year  of  service.  The 
purchase  of  stock  of  Southern  California  Edison  Company  in 
connection  with  applications  for  extensions  would  not  be  ac- 
ceptable unless  the  estimated  income  is  at  least  33^  per  cent 
of  the  expenditure. 

"The  foregoing  instructions  apply  to  all  requests  for  exten- 
sions which  are  made  at  the  district  offices.  It  is  understood 
that  the  company  is  not  soliciting  new  business  of  any  kind. 

"Applications  for  power  service  for  irrigating  or  other  pur- 
poses should  not  be  accepted  under  any  conditions  where  they 
do  not  yield  an  income  for  the  first  year  equal  to  20  per  cent 
of  the  cost  of  installation. 

"However,  any  applications  which  are  received  and  which  do 
not  reach  the  20  per  cent  basis,  but  which  may  be  surrounded 
by  conditions  which  merit  special  attention,  should  be  referi-ed 
to  this  office  for  further  instructions." 

The  petition  was  amended  at  the  hearing  to  be  applicable  to 
extensions  of  service  requested  not  merely  for  power  for  irriga- 
tion, but  also  for  all  other  purposes. 

Mr.  R.  H.  Ballard,  first  vice  president  of  Southern  California 
Edison  Company,  which  company  by  stock  ownership  controls 
the  Mount  Whitney  company,  testified  that  this  application  is 
based  on  the  difficulty  on  the  part  of  the  Mount  Whitney  com- 
pany of  securing  the  necessary  funds  for  extensions  of  its  dis- 
tributing system.  Materials  and  supplies  are  being  delivered 
as  needed,  but  for  funds  it  will  be  necessary  for  the  Mount 
P.U.R.1918D. 
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Wliitney  company  to  rely  largely  on  loana  from  Southern  Cali- 
fornia Edison  Company. 

Petitioner  expects  during  this  year  to  take  on  approximately 
4,000  horse  power  of  additional  business,  lai^ly  pumping  for 
irrigation,  at  a  total  cost  for  the  necessary  extensions  and  equip- 
ment of  $216,936.76.  The  estimated  cost  of  these  extensions 
and  the  assumed  annual  income  are  set  forth  in  petitioner's 
exhibit  No.  6  as  follows: 

Estimated  Extensions,  1918. 


Cost. 

Annual  In- 
oome. 

33i  Dcr  cent  income  and  leas 

H  59,986.76 
98,000.00 
59,000.00 

$  15,800.00 

33i  ner  cent  to  60  ner  cent  income 

42,700.00 

60     t>er  cent  income  and  over 

60,300.00 

$216,936.76 

$118,800.00 

Under  the  plan  proposed  by  petitioner,  the  cost  of  these  exten- 
sions would  be  paid  as  follows : 


Paid  By 
Consumer. 

Paid  By 
Ck)mpany. 

Extensions  yielding  33|  per  cent  or  less  annual 
income — all   

$59,937.00 
26,834.00 

Extensions  yielding  33^  per  cent  to  60  per  cent 
annual  income — on  60  per  cent  basis 

$  71,166.00 

Extensions  yielding  60  per  cent  annual  income  or 
more — all    

59,000.00 

Totals    

$86,771.00 

$130,166.00 

In  determining  the  instances  in  which  the  proposed  consumer 
is  to  advance  part  of  the  cost  of  the  extension,  I  desire  to  draw 
attention  particularly  to  the  fact  that  the  total  income  derived 
from  all  extensions  made  in  1917,  yielding  an  annual  revenue 
in  excess  of  33^  per  cent  of  the  cost  of  the  extension,  amounted 
to  66  per  cent  of  the  total  cost  of  the  extensions.  As  shown  by 
petitioner's  exhibit  No.  5  herein,  the  total  cost  of  all  such  exten- 
sions in  1917  was  $130,799.93  and  the  annual  income  therefrom 
is  $86,084.40.  Petitioner  has  assumed  the  same  condition  vnth 
reference  to  its  1918  extensions. 

Such  a  financial  showing  is  very  satisfactory  as  a  basis  for 

making  extensions,  and  I  recommend  that  the  Mount  Whitney 

company  make,  at  its  own  expense,  all  extensions  which  will 

yield  an  annual  revenue  of  33^  per  cent  or  more  of  the  cost  of 
P.U.R.1918D. 
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making  tbe  extensions.  In  this  connection,  I  desire  to  draw 
attention  to  the  fact  that  the  amount  of  money  involved  in  this 
particular  consideration  is  only  $26,834,  and  that  a  reduction 
in  the  estimated  cost  of  reconstructing  overhead  construction  to 
conform  to  the  amount  of  such  work  which  can  be  done  in  1918 
will  almost  equal  this  s\mi. 

I  recommend  that  applications  with  estimated  incomes  of 
less  than  33|  per  cent  but  more  than  20  per  cent  of  the  cost  of 
the  extension  be  accepted,  provided  that  until  the  further  order 
of  the  CSommission  the  intending  consumer  shall  deposit  an 
amount  equal  to  the  entire  cost  of  the  installation,  the  deposit 
to  be  refunded  upon  the  basis  of  20  per  cent  of  the  monthly 
power  bills.  As  an  alternative,  the  consumer  may  at  his  own 
cost  construct  sufficient  of  the  extension  so  that  the  amoimt  to 
be  expended  by  the  company  shall  not  exceed  three  times  the 
gross  annual  revenue;  or  he  may  contract  to  pay  for  sufficient 
service  to  bring  him  within  the  three  to  one  class,  such  contracts 
to  be  satisfactory  to  the  company. 

Until  the  further  order  of  the  Commission,  the  company  should 
not  be  required  to  make  any  extension  in  cases  in  which  the  gross 
annual  revenue  will  be  less  than  20  per  cent  of  the  cost  of  the 
extension. 

Extensions  within  the  limits  of  incorporated  cities  and  towns 
should  be  made  in  accordance  with  rule  15  of  the  rules  for  water, 
gas,  electric,  and  telephone  utilities  established  by  this  Commis- 
sion in  decision  No.  2879,  made  on  November  6,  1915,  in  case 
Xo.  683  (8  Cal.  R.  C.  372,  381),  reading  as  follows:  "A  water, 
gas,  electric  or  telephone  utility  which  operates  under  a  general 
franchise  authorizing  the  occupancy  of  all  the  streets  of  a  mu- 
nicipality shall  make,  at  its  own  expense,  such  street  extensions 
as  may  be  necessary  to  serve  applicants;  provided,  that  in  any 
case  in  which  the  construction  of  an  extension  at  the  utility's 
sole  cost  will  in  its  opinion  work  an  undue  hardship  upon  the 
utility  or  its  existing  consumers,  the  matter  may  be  submitted  to 
the  Commission  as  provided  by  §  36  of  the  Public  Utilities  Act, 
unless  satisfactorily  adjusted  by  an  informal  application  to  the 
Commission." 

All  extensions  made  within  one  year  prior  to  the  date  of  the 

order  herein  should,  if  requested  by  the  consumer,  be  adjusted 
P.U.R.1918D. 
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by  the  company  in  accordance  with  the  rules  estaWiahed  in  the 
order  herein,  so  as  to  avoid  discrimination. 

[After  referring  to  a  number  of  informal  complaints  and  the 
disposition  to  be  made  thereof,  Commissioner  Thelen  continued] : 

While  the  order  will  not  specifically  refer  to  the  informal  com' 
plaints  hereinbefore  set  forth,  the  Mount  Whitney  company  will 
be  expected  to  dispose  of  them  in  accordance  with  the  suggestions 
herein  made.  The  company  has  shown  a  praiseworthy  spirit  in 
making  extensions  as  rapidly  as  possible  in  view  of  the  large 
amount  of  this  work  to  be  done  within  a  relatively  short  time. 
At  this  time  particularly,  when  the  production  of  additional 
foodstuffs  is  a  matter  of  vital  importance,  the  extension  of  elec- 
tric lines  to  permit  of  the  pumping  of  water  for  ip*igation  is  a 
matter  of  very  great  importance,  and  electric  utilities  which  do 
their  part  promptly  in  this  w<Mli  are  entitled  to  commendation 
for  their  service. 

I  submit  the  following  form  of  order: 

ORDER. 

Mount  Whitney  Power  &  Electric  Company  having  applied 
for  an  order  authorizing  the  company  to  make  effective  a  certain 
plan  for  making  extensions  for  the  service  of  electric  energy, 
a  public  hearing  having  been  held,  and  the  matter  being  now 
ready  for  decision, 

It  is  hereby  ordered  that  Mount  Whitney  Power  &  Electric 
Company  be  and  the  same  is  hereby  authorized  to  make  effective 
the  following  rules  and  regulations  applicable  to  the  making  of 
extensions  for  electric  service: 

1.  The  company  will  at  its  own  expense  make  all  extensions 
in  cases  in  which  the  annual  gross  revenue  equals  or  exceeds  33J 
per  cent  of  the  cost  of  the  extension. 

2.  Where  the  annual  gross  revenue  to  be  secured  from  any 
extension  is  less  than  33^  per  cent  but  more  than  20  per  cent  of 
the  cost  of  the  extension,  the  company  will  make  the  extension, 
provided  that  the  applicant  advances  the  entire  cost  of  the  exten- 
sion to  be  refunded  upon  the  basis  of  20  per  cent  of  the  monthly 
bills.  The  applicant,  however,  may  at  his  own  cost  construct 
sufiScient  of  said  extension  so  that  the  amount  to  be  expended 
by  the  company  shall  not  exceed  three  times  the  annual  gross 
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revenue,  or  may  contract,  in  form  oatkfaotory  to  the  company, 
to  take  sucli  service  that  the  annual  gross  revenue  paid  by  him 
shall  be  equal  to  33^  per  cent  of  the  cost  of  the  extension  to  the 
company,  whereupon  rule  1  shall  apply. 

3.  Until  the  further  order  of  the  Railroad  Commission,  appli- 
cations for  service  in  which  the  annual  gross  revenue  will  be 
less  than  20  per  cent  of  the  cost  to  the  company  of  the  extension 
need  not  be  accepted  by  the  company. 

4.  Extensions  within  incorporated  cities  or  towns  shall  be 
made  as  provided  in  rule  15  of  the  rules  and  regulations  estab- 
lished by  the  Railroad  Commission  on  November  5,  1915,  in 
decision  No.  2879  in  case  No.  683,  Re  Water,  Gas,  E.  &  Teleph. 
Utilities,  8  Cal.  R.  C.  672. 

It  is  further  ordered  that  all  extensions  made  by  Mount  Whit- 
ney Power  &  Electric  Company  within  one  year  prior  to  the 
date  of  thisjorder  shall  be  adjusted  if  requested  by  the  consimier 
within  ninety  days  from  the  date  of  this  order,  on  the  basis  of 
the  rules  and  regulations  herein  established.  Mount  Whitney 
Power  &  Electric  Company  is  directed  to  send  a  copy  of  this 
opinion  and  order  within  thirty  days  from  the  date  of  this  order, 
to  each  consumer  for  whom  an  extension  has  been  constructed 
subsequent  to  January  1,  1918. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 


IDAHO  PUBIilC  UTIIilTIES  COMMISSION. 

BE  PACIFIC  POWER  &  LIGHT  COMPANY. 
[Caae  No.  F-207;  Order  No.  602.] 

Return  —  War  conditions  —  Valuation. 

1.  The  Idaho  ComznisBion  may,  in  a  case  in  which  a  utility  com- 
pany's average  profits  for  several  years  past  have  not  been  excessive, 
treat  an  application  for  higher  rates  on  account  of  increased  costs  of 
operation,  as  a  war  measure,  and  grant  relief  without  a  valuation. 

VaMuation  —  Property  not  in  use  —  AnticipaUon  of  future  needs. 

2.  Present  consumers  of  a  gas  company  should  not  be  taxed  to  main- 
tain the  entire  producing  equipment  of  which  80  per  cent  is  provided  to 
meet  anticipated  demands  of  the  future. 

P.U.R.1918D. 
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Betum  —  Beaaanahlenesa  —  War  condiUans, 

3.  A  utility  company  in  war  time  is  not  entitled  to  earn  diyidends 
which  would  be  deemed  reasonable  in  normal  times,  since  stockholders 
should  bear  a  portion  of  the  increased  burdens  incident  to  war. 

Return  —  Oas  —  Increased  cost  of  coal. 

4.  Gas  consumers  should  bear  the  burden  of  the  increased  cost  of 
coal  necessarily  used  in  the  production  of  the  supply  with  which  they 
are  served. 

Rates  —  Gas  —  Increase  —  Preference  of  minimuni  charge  to  service 
charge. 

5.  In  advancing  gas  rates  to  provide  for  the  increased  cost  of  pro- 
duction, the  burden  will  be  more  equitably  distributed  by  means  of  a 
proper  minimum  charge  than  by  the  addition  of  a  service  charge. 

Return  —  Operating  expenses  —  War  conditions. 

0.  A  public  utility  in  war  times  should  economize  in  every  possible 
way  consistent  with  good  service;  and  the  Idaho  Commission  will  not 
during  the  period  of  the  war  require  expenditures  of  money  upon  the 
plant  that  are  not  absolutely  necessary. 

[May  24.  1918.] 

Pboceedinos  following  the  filing  of  a  schedule  of  proposed 
increases  in  gas  rates  designated  as  Supplement  No.  1  to  P.  U. 
C.  I.  No.  4,  naming  rates  for  gas  service,  effective  in  Lewiston; 
schedule  permanently  suspended;  schedule  formulated  by  the 
Commission  ordered  to  continue  in  effect  during  the  period  of 
the  war  or  until  further  order  of  the  Commission. 

Appearances:  John  A.  Laing,  Portland,  Oregon,  attorney 
for  Pacific  Power  &  Light  Company ;  Charles  H.  Chance,  Lewis- 
ton,  Idaho,  City  Attorney,  Intervener. 

By  the  Commission:  On  December  31,  1917,  Pacific  Power 
&  Light  Company,  hereinafter  called  company,  a  public  utility 
owning  and  operating  a  gas  plant  and  distribution  system  in  the 
city  of  Lewiston,  Idaho,  filed  with  the  Conmiission  a  proposed 
schedule  of  rates  to  be  charged  for  its  gas  service  in  said  city, 
said  schedule  being  designated  as  supplement  No.  1  to  P.  U .  C. 
I.  No.  4,  effective  January  31,  1918,  amending  its  local  schedule 
A  for  Lewiston,  Idaho,  dated  May  1,  1917. 

The  company  proposed  by  said  schedule  to  increase  its  rates 
in  the  city  of  Lewiston  by  imposing  a  service  charge  of  25  cents 
per  month  on  all  consumers  of  gas,  and  to  increase  the  minimum 
monthly  charge  from  50  cents  to  $1. 

The  city  clerk  and  the  Commercial  Club  of  the  city  of  Lewis- 
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ton  were  given  notice  of  the  filing  of  said  proposed  schedule  of 
rates.  January  10,  1918,  the  Commission  received  a  communi- 
cation from  the  city  council  of  Lewiston,  requesting  that  a  hear- 
ing be  called  on  the  merits  of  the  proposed  increase  in  gas  rates ; 
and  on  January  11,  1918,  the  Commission,  by  its  order  Na 
474,  set  the  matter  for  hearing  at  Lewiston  on  February  2,  1918. 
and  suspended  said  proposed  schedule  until  May  31,  1918,  or 
until  further  order  of  the  Commission. 

The  matter  was  regularly  heard  by  the  full  Commission.  The 
city  of  Lewiston  was  not  oflScially  represented  at  the  hearing, 
but  Charles  H.  Chance,  city  attorney,  intervened  personally  and 
cross-examined  the  officers  and  employees  of  the  company,  who 
were  called  as  witnesses  to  justify  the  proposed  schedule  of  rates. 

On  February  14,  1918,  a  petition  was  filed  with  the  Conunis- 
sion,  signed  by  more  than  340  gas  consumers  in  the  city  of  Lewis- 
ton,  who  protested  against  any  increase  in  charges  for  gas  service 
at  Lewiston.  The  Commission  offered  to  reopen  the  case,  and 
suggested  to  the  city  council  that  a  valuation  of  the  property  of 
the  company  in  Lewiston  would  be  helpful  in  determining 
whether  the  proposed  rates  would  be  just  and  reasonable,  but 
called  attention  to  the  fact  that  the  Commission  had  no  funds 
available  for  making  such  valuation.  No  request  was  made  for 
a  reopening  of  the  case,  and  the  matter  is  now  before  the  Com- 
mission on  the  testimony  and  exhibits  offered  at  said  hearing 
and  briefs  filed  by  the  company  and  Attorney  Chance. 

The  company  based  its  claim  for  justification  of  the  proposed 
increase  on  the  increased  cost  of  labor  and  material  necessary 
in  the  operation  of  its  plant,  and  especially  on  the  greatly  in- 
creased cost  of  coal  from  which  the  gas  consimied  in  the  city  of 
Lewiston  is  manufactured. 

[1]  The  company  submitted  a  valuation  of  its  property  used 
in  furnishing  gas  service  in  the  city  of  Lewiston,  and  a  number 
of  witnesses  testified  and  were  cross-examined  relative  to  said 
valuation.  The  Commission  does  not  deem  it  necessary  in  the 
determination  of  the  questions  involved  in  this  case  to  attempt 
to  establish  a  valuation  basis  for  rates  at  this  time,  but  will  deal 
with  the  question  of  increased  rates  as  proposed  in  said  schedule 
as  an  emergency  occasioned  by  war  conditions,  and  will  grant 
such  temporary  relief  as  the  testimony  and  exhibits,  and  an 
P.U.R.IOISD. 
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examination,  of  the  company's  operating  revenues  and  operating 
expenses,  seem  to  justify. 

The  testimony  and  exhibits  presented  by  the  company  show 
that  for  several  years  last  past  its  average  profits  have  not  been 
excessive,  and  also  show  that  there  has  been  a  substantial  increase 
in  operating  expenses  since  the  beginning  of  1916  without  a 
compensating  increase  in  its  operating  revenues. 

The  following  table,  introduced  as  an  exhibit,  shows  the  in- 
creases and  estimated  increases  in  operating  expenses  which  the 
company  contends  will  attach  to  the  operation  of  the  I^wiston 
plant  for  1918,  and  on  which  it  bases  its  claim  for  increased 
rates. 


OPERATING  EXPENSES. 
Past  and  Anticipated. 

Total  Operating  Expenses: 

1913    $19,643.62 

1914    19,451.58 

•1915 19,611.60 

Total  for  above  three  years $68,7O«.a0 

i  of  $20,000  of  deferred  maintenance  to  buildings  in- 
cluded in  buildings  account  for  1916,  but  which 
should  have  been  spread  over  1913-1914-1915- 
1916    1,500.00 

$60,206.80 
i  of  $60,206.80   average  normal  yearly   operating 

expense    20,008.90 

Increase  above  normal  operating  expenses: 

1916  expenses  $22,925.18 

Normal  expenses  20,068.00 

Increase   2,856.28 

1917  expenses  24,413.02 

Normal  expenses  20,068.90 

Increase   4,844.12 

Anticipated     Increased     Expenses     1918 
Over  1917: 

Coal  (at  mine)    .90 

Freight   .15 

War  tax  .07 

Unloading .08 

$1.20 
Anticipated  1918  coal  consumption  same 

as  1917—1812  tons  at  $1.20 2,174.40 

Increased  cost  of  bench  filling  material  380.00 

Total  increased  expenses   $6,802.52 
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Additional  credits  from  sale  of  coke  and 

tar  as  result  of  higher  market  values 

over  previous  years: 
239  tons  coke  sold  in.  19X7  for  $1,442, 

averaging  $6.03  per  ton. 
1918  price  $7.50. 
Increase  $1.47. 
Estimated  sales  for  1918 — 250  tons  at 

$1.47  $367.60 

12,982  gal.  tar  sold  in  1917  for  $810.20. 
Average  price  about  9^. 
Estimated  sales  for  191Si  10,000  gal. 
Increase  2^^. 
10,000  gallons  art  2|^ 275.00 


Total  additional  credits    $642.50 


Total  increased  expenses  less  credits    $6,256.02 

In  showing  the  increase  of  e^^penses  for  1916  in  the  above 
table  over  what  is  called  normal,  the  sum  of  $1,500,  which  was 
distributed  over  the  years  1913,  1914,  and  1915,  was  not  de- 
ducted from  the  1916  expenses.  Deducting  this  $1,500  from 
the  expenses  of  1916  reduces  the  increase  in  operating  cost  for 
that  year  over  normal  to  $1,456.28. 

An  examination  of  the  gross  earnings  of  the  company  for  the 
years  1916  and  1917  shows  $26,670.69  and  $28,888.33,  respec- 
tively, or  an  increase  of  $2,217.64  for  1917  over  1916^  and  an 
increase  in  net  earnings  for  the  same  period  of  $532.62.  In 
view  of  this  showing  it  would  appear  that  some  allowance  should 
be  made  for  anticipated  increased  earnings  for  the  year  1918. 

The  anticipated  increases  in  expenses  for  1918,  occasioned 
by  the  increased  cost  of  coal  and  bench  filling  material,  is  shown 
by  the  testimony  to  be  as  set  out  in  the  above  table. 

[2]  A  portion  of  the  increased  expenses  for  the  years  since 
1915  is  occasioned  by  the  demand  for  service  having  outgrown 
the  bench  and  retort  capacity  of  the  plant,  which  necessitated 
the  installing  of  a  new  set  of  six  benches,  only  20  per  cent  of 
the  new  installation  being  necessary  to  serve  the  present  con- 
sumers of  gas.  The  Commission  believes  that  the  present  con- 
sumers should  not  be  taxed  to  maintain  this  entire  equipment 
of  which  80  per  cent  is  provided  to  meet  anticipated  demands 
of  the  future. 

[3]  The  Commission  believes  that  the  increased  net  earnings 
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of  the  plant  for  1918  over  1917  should  be  sufficient  to  take  care 
of  the  increased  cost  of  bench  filling  materials.  There  will  no 
doubt  be  some  increase  in  the  expenses  on  account  of  increased 
cost  of  labor  and  materials,  but  the  Commission  does  not  feel 
that  it  must  authorize  such  increases  in  rates  as  will  permit  the 
company  to  declare  the  same  dividends  as  were  earned  in  the 
past.  We  are  living  in  unusual  times.  All  are  called  upon  to 
forego  many  pre-war  privileges  and  luxuries,  and  the  Commis- 
sion believes  that  the  stockholders  of  the  company  should  bear 
a  portion  of  the  increased  burdens  incident  to  war. 

[4,  5]  The  Commission  believes,  however,  that  the  increased 
cost  of  the  coal  necessarily  used  in  the  production  of  the  gas 
supply  should  be  borne  by  the  gas  consumers  of  Lewiston.  The 
net  increase  in  expenses  occasioned  by  the  increased  cost  of  the 
new  supply  of  coal  which  must  soon  be  provided  by  the  company 
for  the  ensuing  year  will  be  the  sum  of  $1,631.90,  and  the  prob- 
lem is  to  distribute,  this  burden  of  increased  costs  as  fairly  and 
equitably  as  possible  among  the  consumers.  The  Commission 
does  not  look  with  favor  on  the  service  charge  proposed.  It 
believes  the  cost  of  service  can  be  equitably  distributed  by  means 
of  a  proper  minimum  charge  which  will  meet  less  opposition 
from  the  consumers  than  the  fifervice  charge.  Because  of  the 
oppi^cition  to  the  proposed  service  charge  expressed  at  the  hear- 
ing by  members  of  the  Commission  and  some  of  the  patrons  of 
the  company,  the  attorney  for  the  company,  in  his  brief,  proposes 
the  rates  set  out  in  the  following  table  as  a  substitute  for  the 
rates  in  the  proposed  schedule  filed  with  the  Commission,  and 
shows  in  the  table  the  increased  revenues  which  it  is  calculated 
will  result  from  their  application  to  the  service  at  Lewisfon. 

Data  to  Be  Used  in  Connection  with  Application  for  Increased  Rates  at 

Lewiston,  Idaho,  February,  1918. 

Proposed  Rate. 


First    6,000  cu.  ft.  per  month   

Next     5,000  cu.  ft.  per  month   

Next   10,000  cu.  ft.  per  month   

Over   20,000  cu,  ft.  per  month   

Minimum  charge  $1 
P.U.R.1918D. 


Gross. 


Net. 


$2.30 

$2.20 

1.50 

1.40 

.95 

.85 

.80 

.70 
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Prospective  Increase  in  Revenue  Based  on  1917  Sales  as  Per  Exhibit  ^  2. 


Customers      Using      Be- 
tween 


500—  5,000  cu.  ft. 

6,000—10,000  cu.  ft 

10,000—20,000  cu.  ft. 

Over      —20,000  cu.  ft. 


Sales  in  Thousands  of 
Feet 


9,989.1  at  20^ 

914.3  at  15^ 

690.9  at  10^ 

1,790.0  at  10^ 


$1,197.90 

137.16 

09.10 

179.00 


$2,383.15 

Present  minimum  or  60^  bills 1,534 

Present  minimum  or  65^  bills 511 

Present  minimum  or  85^^  bills 424 

Additional  revenue  from  increasing  minimum  from  50^  to  $1. 

1,534  at  50^    $    767.00 

611   at  35^    178.85 

424   at   15<    63.60 


2,469  ,  $1,009.45     $1,009.45 


Total    $3,392.60 

Loss  of  Revenue :    Billings  less  than  $1  expected  to  disconnect : 

1,000—60^  billings    $500.00 

250—65^  billings   162.50 


Total  loss  from  change  of  minimum $662.50 

Note. — ^No  allowanoe  was  taken  in  the  above  calculation  of  the 
cost  of  the  increased  gas  the  85^  customers  and  some  of  the 
65^  customers  are  entitled  to  for  the  minimum  charge  of  $1. 

Net  increase  in  revenue  '. $2,730.10 

The  Commission  prefers  the  method  of  providing  additional 
revenue  for  the  company  suggested  in  the  foregoing  table  to  the 
method  followed  in  the  proposed  schedule  filed  with  the  Com- 
mission, and  will  modify  and  adjust  the  rates  proposed  above 
so  as  to  produce  additional  revenue  in  the  sum  of  approximately 
$1,531.90  per  annum,  which  the  Commission  finds  to  be  the 
amount  of  additional  annual  revenue  the  company  is  entitled 
to  imder  the  showing  made,  taking  into  consideration  existing 
circumstances  and  conditions  in  our  state  and  nation. 

[6]  The  Commission  believes  the  company  should  economize 
in  every  possible  way,  consistent  with  good  service;  and  the 
Commission  will  not,  during  the  period  of  the  war,  require  or 
urge  any  expenditure  of  money  by  the  company  on  its  Lewiston 
plant  that  is  not  absolutely  necessary. 

In  the  foregoing  table  it  is  estimated  that  the  increase  of  the 
minimum  monthly  charge  from  50  cepts  to  $1  will  produce  ad- 
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ditional  revenue  of  only  $346.95,  it  being  thought  that  an  in- 
crease of  100  per  cent  in  the  minimum  will  result  in  a  discon- 
tinuance of  the  service  by  a  large  number  of  patrons.  The  Com- 
mission believes  that  the  proposed  increase  in  the  minimum  is 
excessive,  and  that  if  the  minimiun  monthly  charge  were  fixed 
fit  75  cents  there  would  be  no  loss  of  patrons.  A  75-oent  mini- 
mum with  no  loss  of  patrons  will  produce  additional  revenue  in 
the  sum  of  $434.60,  which,  deducted  from  the  $1,531.90  ad- 
ditional revenue  allowed,  leaves  $1,097.30  to  be  secured  by 
increasing  the  quantity  charge. 

The  Commission  believes  that  gas  rates  should  be  graded  ac- 
cording to  the  quantity  consumed,  but  the  reduction  for  large 
consumption  may  be  go  great  as  to  result  in  discrimination  in 
favor  of  the  large  consumer.  The  present  schedule  of  the  com- 
pany provides  a  rate  of  $2  net  per  M  cu.  ft.  for  quantities  be- 
tween 500  and  5,000  cu.  ft.,  and  a  rate  of  only  60  cents  net  per 
M  cu.  ft.  on  consumption  in  excess  of  20,000  cu.  ft.  The  Com- 
mission believes  the  spread. in  these  rates  is  extreme,  and  is  too 
favorable  to  the  large  consumer  as  compared  with  the  average 
consumer  whose  business  is  most  profitable  to  the  company. 

The  following  schedule  of  quantity  rates  will  produce  the 
additional  revenue  required  under  the  finding  hereinbefore  made 
by  the  Commission,  and  will  narrow  to  some  extent  the  extreme 
spread  of  rates  in  the  present  schedule : 


First  .. 
Next  . . . 
Next  . . . 
All  over 


Cu.   Ft.  Per 
Month. 


5,000 

6,000 

10,000 

20,000 


Gross  Rate 

Per    1,000 

Cu.  Ft. 


$2.15 

1.50 

1.00 

.90 


Net  Rate 

Per    1,000 

Cu.  Ft. 


$2.05 

1.40 

.90 

.80 


Less  10  cents  per  1,000  cu.  ft.  discount  if  paid  within  ten  days  from  date  of 
billing. 

The  Commission  believes  that  no  permanent  increases  in  rates 
should  be  allowed  the  company  on  the  showing  made  herein,  but 
that  the  increases  permitted  ^nd  authorized  by  these  findings 
and  order  should  be  continued  only  during  the  period  of  the  war, 
or  until  such  time  as  operating  expenses  are  reduced,  or  the 
earnings  of  the  company  are  increased  in  such  sum  as  to  justify 
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a  revision  or  adjustment  of  the  rates  hereinafter  ordered  to  be- 
come effective. 

It  is  therefore  ordered  that  the  proposed  schedule  of  rates 
filed  with  the  Commission  by  Pacific  Power  &  Light  Company 
on  December  31,  1917,  and  designated  as  supplement  No.  1  to 
P.  U.  C.  I.  No.  4,  effective  January  31,  1918,  and  which  was 
suspended  by  the  Commission  by  its  order  No.  474  until  May 
31,  1918,  be  and  the  same  hereby  is  permanently  suspended. 

It  is  further  ordered  that  said  Pacific  Power  &  Light  Com- 
pany discontinue  its  present  rates,  tolls,  and  charges  for  gas 
contained  in  its  local  schedule  A,  rates  for  Clarkston,  Washing- 
ton, and  Lewiston,  Idaho,  issue  of  May  1,  1917,  and  filed  with 
this  Commission  on  July  9,  1917,  in  the  state  of  Idaho,  on  and 
after  the  31st  day  of  May,  1918,  and  substitute  in  place  thereof 
the  following  schedule  of  rates,  tolls,  and  charges,  effective  on 
and  after  June  1,  1918;  and  that  the  same  continue  in  effect 
during  the  period  of  the  war  or  until  further  order  of  this  Com- 
mission, to  wit: 


Cu.   Ft.  Per 
Month. 


Gross  Rate 

Per    1,000 

Cu.  Ft. 


Net  Rate 

Per    1,000 

Cu.  Ft. 


First  .. 
Next  . . . 
Next  . . . 
All  over 


6,000 

6,000 

10,000 

20,000 


$2.16 

1.60 

1.00 

.90 


$2.06 

1.40 

.90 

.80 


Less  10  cents  per  1,000  cu.  ft.  discount  if  paid  within  ten  days  from  date  of 
billing.     Minimum  monthly  charge,  $0.76. 

Provided  that  the  findings  and  order  herein  shall  not  be  con- 
strued as  a  finding  by  the  Commission  that  the  rates,  tolls,  and 
charges  last  above  set  forth  are  fair,  just,  or  reasonable. 

It  is  further  ordered  that  Pacific  Power  &  Light  Company 
publish  and  file  schedules  of  its  rates,  tolls,  and  charges  for  gas 
consistent  with  this  order,  on  or  before  June  1,  1918. 

Done  in  open  session  at  Boise,  Idaho,  this  24th  day  of  May, 
1918. 

John  W.  Graham,  A,  L,  Freehafer,  and'  Geo.  K  Erb,  Com- 
missioners. 
P.U.R.1918D.  43 
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STATE     PUBLIC     UTILITIES     COMMISSION    EX     BEL. 
SPRINGFIELD  DRAIN  TILE  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

[No.  11,894.] 

(283  111.  425,  L.R.A.— ,  — ,  119  N.  E.  294.) 

IHacrintination  —  Ahwirptian  of  switching  charges  —  Electric  conned* 
ing  carrier. 

Refusal  to  absorb  the  awitcliing  charges  of  an  electrie  conneetiiig 
carrier  while  absorbing  such  charges  of  similarly  situated  steam  rail- 
roads constitutes  unlawful  discrimination  under  the  Illinois  statutes, 
and  such  absorption  is  not  a  matter  of  contract  between  the  carriers. 

[April  17,  1918.] 

Appeal  from  a  judgment  of  the  Circmt  Court,  Sangamon 
county,  E.  S.  Smith,  Judge,  affirming  an  order  of  the  State  Pub- 
lic Utilities  Commission ;  affirmed. 

Appearances:  John  Q.  Drennan,  of  Chicago  (Blewett  Lee 
and  W.  S.  Horton,  both  of  Chicago,  of  counsel),  for  appellant; 
Edward  J.  Brundage,  Attorney  General,  George  T.  Buckingham, 
of  Chicago,  W.  E.  Trautmann,.  of  JBast  St.  Lonifl,  and  A.  D. 
Rodenberg,  of  Springfield,  for  appellee  State  Public  Utilities 
Commission ;  James  R.  Orr,  of  Springfield,  for  appellee  Spring- 
field Drain  Tile  Company. 

Cooke,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  by  the  Illinois  Central  Railroad  Company 
from  a  judgment  of  the  circuit  court  of  Sangamon  county  affirm- 
ing an  order  of  the  State  Public  Utilities  Commission,  requiring 
appellant  and  certain  other  steam  railroad  companies  to  "cease 
and  desist  from  applying  a  different  rule  governing  the  absorp- 
tion of  connecting  line  switching  charges  to  or  from  the  plant  of 
the  Springfield  Drain  Tile  Company,  situated  upon  the  tracks 
of  the  St.  Louis,  Springfield,  &  Peoria  Railroad,  than  they  at  the 
same  time  apply  to  or  from  industries  similarly  situated  upon 
the  tracks  of  steam  carriers  in  the  city  of  Springfield,  county  of 

Sangamon,  and  state  of  Dlinois." 
P.U.R.1918D. 


Digitized  by 


Google 


STATE  PUB.  UTIL.  COM.  EX  EEL.  ▼.  ILLINOIS  C.  R.  CO.         «73 
I 

This  order  of  the  Commission  was  made,  after  a  hearing,  upon 

the  petition  of  the  Springfield  Drain  Tile  Company,  setting 
forth,  among  other  Aings,  that  petitioner  was  compelled  to  pay 
the  St  Lonis,  Springfield,  &  Peoria  Bailroad  Company  (referred 
to  by  the  witnesses  and  in  the  briefs  as  the  Illinois  Traction 
System)  a  charge  of  10  cents  per  ton,  with  a  minimum  per  car 
of  $2  and  a  maximum  per  car  of  $4,  for  switching  cars  from  the 
petitioner's  plant  to  the  respondents'  lines,  which  switching 
charge  the  respondents  refuse  to  absorb,  and  praying  that  the 
Commission  make  such  order  in  the  premises  as  may  seem  meet. 

The  eridence  taken  before  the  Commission  shows  that  the 
plant  of  Ae  Springfield  Drain  Tile  Company  is  located  near  to 
and  has  a  sidetrack  eozmectii^  with  the  tracks  of  the  Illinois 
Traction  System,  an  electric  railway,  and  that  the  Illinois  Trac- 
tion System  has  a  switdi  connection  with  the  tracks  of  appellant ; 
that  while  appellant  absorbs  the  switching  charges  for  all  cars 
delivered  to  it  from  plants  in  the  city  of  Springfield  located  on 
the  lines  or  sidetracks  of  steam  railroads,  it  has  refused  to  absorb 
the  switching  charges  of  the  Illinois  Traction  System  for  deliver- 
ing cars  to  it  from  plants  in  Springfield  and  elsewhere  in  Illinois 
located  on  the  lines  or  sidetracks  of  the  Illinois  Traction  System. 
To  state  the  proposition  more  clearly:  Whether  appellant  ab- 
sorbs the  switching  charges  for  cars  delivered  to  it  by  other  car- 
riers in  Springfield  does  not  necessarily  depend  on  the  kind  of 
freight  contained  in  the  cars,  but  on  whether  the  cars  are  de- 
livered to  it  by  a  steam  railroad  or  by  the  electric  railroad.  No 
such  discrimination  is  authorized  by  the  law.  The  assistant  gen- 
eral freight  agent  of  appellant  testified  that  his  company  does 
not  refuse  to  absorb  the  switching  charges  for  cars  delivered 
from  the  plant  of  the  Springfield  Drain  Tile  Company  by  the 
Illinois  Traction  System  because  they  contain  drain  tile,  but 
because  the  cars  are  delivered  to  appellant  by  the  Illinois  Trac- 
tion System,  and  that  if  the  plant  of  the  Springfield  Drain  Tile 
Company  were  located  on  the  line  or  sidetrack  of  a  steam  rail- 
road appellant  would  absorb  the  switching  charge. 

Appellant  argues  this  case  upon  the  theory  that  it  has  the 
right  to  make  a  contract  or  agreement  with  one  railroad  company 
to  absorb  the  switching  charges  for  cars  delivered  to  it  by  that 
railroad  from  plants  located  on  its  lines,  without  being  obliged 
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to  enter  into  the  same  agreement  with  other  connecting  carriers 
similarly  situated ;  that  the  matter  of  the  absorption  of  switching 
charges  ia  contractual  in  its  nature,  and  that  the  carrier  having 
the  line  haul  and  the  connecting  carrier  are  the  parties  having 
the  right  to  control  the  matter  by  contract.  The  fallacy  of  this 
argument  lies  in  the  fact  that  such  a  contract  or  agreement  be- 
tween the  carrier  having  the  line  haul  and  the  connecting  carrier 
is  not  between  the  parties  to  be  affected  by  the  so-called  contract 
The  connecting  carrier  receives  its  compensation  in  any  event, 
either  from  the  carrier  having  the  line  haul  or  iroooL  the  shipper, 
and  it  is  not  a  matter  of  concern  to  it  which  of  the  parties  pays  its 
charges.  The  making  of  a  so-called  contract  between  the  carrier 
having  the  line  haul  and  the  connecting  carrier,  by  which  the 
carrier  having  the  line  haul  agrees  to  pay  the  switching  charges 
of  the  con^ecting  carrier,  amounts  to  no  more  than  the  voluntary 
assumption  of  the  switching  charges  by  the  carrier  having  the 
line  haul.  It  is  in  no  proper  sense  of  the  word  a  contract  for 
the  absorption  of  the  switching  charges  by  the  carrier  having  the 
line  haul.  The  proper  parties  to  such  a  contract,  to  be  of  any 
force  and  effect,  would  necessarily  be  the  railroad  having  the 
line  haul  and  the  shipper,  and  manifestly  the  carrier  having  the 
line  haul  would  have  no  right  to  enter  into  a  contract  with  one 
shipper  by  which  the  carrier  agreed  to  absorb  the  switching 
charges  and  at  the  same  time  refuse  to  make  the  same  contract 
with  or  render  the  same  service  for  another  shipper  similarly 
situated  on  the  line  of  some  other  railroad,  where  the  switdiing 
charges  and  the  charges  for  the  line  haul  are  in  each  case  the 
same.  To  recognize  such  a  right  would  be  to  sanction  unjust 
discrimination  by  a  common  carrier  against  certain  shippers. 
Section  38  of  the  Public  Utilities  Act  provides:  "No  public 
utility  shall,  as  to  rates  or  other  charges,  services,  facilities  or 
in  any  other  respect,  make  or  grant  any  preference  or  advantage 
to  any  corporation  or  person  or  subject  any  corporation  or  per- 
son to  any  prejudice  or  disadvantage.  No  public  utility  shall 
establish  or  maintain  any  imreasonable  <iifference  as  to  rates  or 
other  charges,  services,  facilities,  or  in  any  other  respect,  either 
as  between  localities  or  as  between  classes  of  service.  Every  pub- 
lic utility  shall,  upon  reasonable  notice,  furnish  to  all  persons 
•who  may  apply  therefor  and  be  reasonably  entitled  thereto,  suit- 
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able  facilities  and  service,  without  discrimination  and  without 
delay.*'    [Laws  1913,  p.  479.] 

In  enforcing  this  section  of  the  statute  the  Commission,  under 
the  facts  in  this  case,  properly  made  the  order  whioh  appellant 
here  seeks  to  have  set  aside. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


HililNGIS  PUBLIC  UTILITIES  COBIMISSION, 

RE  ATHENS   ELECTRIC  LIGHT   PLANT. 
[No.  7743.] 

Bates  —  JBIeoericUy  —  Connected  lead  —  Minimum  MU. 

1.  A  business  electric  lighting  rate  based  upon  the  connected  load^ 
the  bulk  of  the  revenue  being  received  from  the  minimum  charge,  is  ob- 
jectionable. 

Rates  -^  Bleetrioity  ^  Determination  of  active  load, 

2.  The  determination  of  the  active  loiul  by  the  lamps  and  devices 
connected  and  used  ordinarily  pay  nights  and  Saturday  nights  is  ob- 
jectionable, since  it  leaves  the  matter  largely  at  the  discretion  of  the 
utility,  and  presents  wide  opportunity  for  discrimination  and  misrepre- 
sentation. 

[May  28,  1918.] 

Application  for  penniflsion  to  establish  rates  for  electric 
service  in  Athens  as  stated  in  rate  schedule  I.  P.  U.  C.  1,  of  the 
Athens  Electric  Light  Plant.  Proposed  rates  permanently  sus- 
pended; but  company  permitted  to  file  a  schedule  in  the  form 
set  out  in  the  order. 

ShaWy  Commissioner:  On  February  11,  1918,  the  Athens 
Electric  Light  Plant  (C.  W.  Carr,  Proprietor)  fifed  with  the 
Commission  rate  schedule  I*  P.  U.  C.  1,  in  which  it  iB  proposed 
to  advance  the  rates  for  electric  service  in  Athens,  county  of 
Menard;  and  it  is  further  proposed  in  the  said  schedule  that 
such  advanced  rates  become  effective  April  1,  1918.  On  Febru- 
ary 18,  1918,  the  Commission  entered  an  order  in  this  cause 
suspending  the  aforesaid  proposed  rates  until  July  30,  1918. 

A  hearing  in  this  case  was  held  at  the  office  of  the  Commis- 
P.U.R.1918D. 
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sion  in  Springfield  on  March  8,  1918.  At  this  hearing  C.  W. 
Carr,  proprietor  of  the  Athens  Electric  Light  Plant,  appeared 
in  his  own  behalf,  and  Allen  Mott  appeared  representing  the 
citizens  of  Athens,  objecting.  At  this  hearing  information  was 
brought  out  as  to  the  character  of  the  property,  the  methods  of 
its  operation,  its  operating  expenses,  and  other  facts  of  a  per- 
tinent nature.  It  was  agreed  at  this  hearing  that  tiie  eogineedng 
staff  of  the  Commission  should  make  investigation  and  report, 
which  repott  was  to  become  a  part  of  the  record  after  the  parties 
hereto  had  been  given  an  opportunity  to  cross-examine  the  engi- 
neer making  the  report,  if  they  desired  to  do  so.  In  accordance 
with  this  .agreement,  the  report  was  presented  by  the  en^neer- 
ing  staff  of  the  Commission  and  made  a  part  of  the  record  herein. 
The  parties  hereto  waived  cross-examination. 

From  the  record,  it  appears  that  the  Athens  Electric  Light 
Plant  at  present  secures  its  supply  of  energy  from  the  circuits 
of  the  Abbott  Light  &  Power  Company,  whose  central  station 
is  located  in  Petersburg.  This  energy  is  transmitted  over  a 
transmission  line  owned  by  the  Athens  Electric  Light  Plant, 
stepped  down  by  means  of  transformers  and  distributed  for  light- 
ing and  power  purposes  in  Athens.  This  method  of  operation 
has  only  been  in  effect  for  a  few  months,  and  previously  the 
system  was  supplied  with  energy  generated  by  a  local  steam 
plant  in  Athens.  Under  the  former  method  of  operation,  serv- 
ice was  rendered  only  during  a  portion  of  the  time,  while  under 
the  present  method  of  operation,  service  is  rendered  continuously 
during  twenty-four  hours  of  the  day.  The  energy  is  purchased 
from  the  Abbott  Light  &  Power  Company  under  a  rate  schedule 
of  this  company  on  file  with  the  Commission  for  this  character 
of  service,  and  the  rate  is  similar  to  that  paid  by  several  other 
consumers  of  the  Abbott  Light  &  Power  Company  who  purchase 
their  energy  for  similar  purposes  for  distribution  in  conmiunities 
of  similar  size.  The  rates  at  present  in  effect  for  electric  sarvioe 
in  Athens  are  as  follows: 

Flat  Rate  for  Lighting  Service. 
Residence : 

50^  per  16  c  p.  lamp  per  month. 
Business  Houses; 

60^  per  16  c.  p.  lamp  per  month. 
r.U.R.1918D. 
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Metered  Lighting  Service, 
Applicable  for  both  businegs  and  residence  purposes. 
For  all  energy  consumed, — \24  per  kw.  hr.  (net). 

Municipal  Street  Lighting  Service, 
For  73-6.6  ampere  series  Mazda  lamps  burning  from  dusk  till  midniglit 
upon  a  moonlight  schedule— $950  per  year. 

Eegarding  the  value  of  the  property,  there  appears  in  the 
record  a  statement  by  Carr,  the  proprietor,  that  the  property 
is  worth  approximately  $9,000.  There  also  appears  in  the 
record  the  estimate  of  the  engineering  staff  of  the  Commission 
that  the  property  has  cost  originally  an  amount  of  not  less  than 
$15,000,  and  that  the  accrued  depreciation  would  amount  to  not 
more  than  $3,300,  which  would  indicate  a  depreciated  original 
cost  of  the  property  of  $11,700. 

Begarding  the  expenses  of  operation,  there  appears  but  little 
information  of  a  definite  character  from  the  books  of  the  pe- 
titioner, and  there  appears  the  estimate  of  the  engineering  staff, 
based  upon  the  conditions  of  operation  in  Athens,  that  an  annual 
expense,  including  taxes  and  an  allowance  for  annual  accruing 
depreciation,  of  approximately  $4,675,  is  normal  imder  present 
conditions. 

The  revenue  which  would  be  received  imder  the  rates  pro- 
posed by  the  petitioner,  based  upon  an  analysis  of  the  bills  of 
the  consumers  for  the  year  1917,  would  be  $5,622.  The  rates 
proposed  for  business  lighting  are  based  upon  the  connected 
loads  of  the  consumers,  and  the  estimated  revenue  is  based  upon 
connected  load  data  submitted  by  Carr  to  the  engineering  staff 
of  the  Commission. 

The  engineering  staff,  in  discussing  the  rate  for  business  light- 
ing, raises  several  objections  to  it.  This  proposed  rate  is  as 
follows : 

Business  Lighting  Rate. 

For  the  first  50  hrs.  used  for  the  active  load 15^  per  kw.  hr.  (net) 

For  all  in  excess  of  50  hrs.  used  for  the  active  load  . .  10^  per  kw.  hr.  (net) 

Minimum  Bill. 
The  amount  computed  for  the  first  50  hrs.  used  for  the  active 

load  at 16<  per  kw.  hr. 

[1]  The  objections  of  the  engineering  staff  to  this  rate  are 

based  primarily  upon  their  opinion  that  the  rate  b  not  applicable 

to  a  community  of  the  characteristics  of  the  village  of  Athens; 

upon  the  fact  that  it  offers  opportunity  for,  discrimination ;  and 
P.U.R.1918D. 
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also  upon  the  fact  that  the  mmimum  bill  will  in  some  cases  be  ex- 
cessive. A  computation  of  the  revenues  derived  from  this  business 
lighting  rate  indicate  that  the  revenue  received  from  minimuin 
bills  will  be  $1,705  per  annum,  while  the  revenue  derived  from 
current  used  in  excess  of  the  minimum  bill  will  be  but  $300 
per  annum.  It  is  apparent  from  this  that  most  of  the  business 
consumers  will  pay  the  minimum  bill  during  a  large  portion  of 
the  time.  A  rate  of  this  character  would  not  differ  essentially 
from  a  flat  rate,  except  that  wasteful  use  of  the  energy  above  a 
certain  amount  might  be  prevented.  It  would  certainly  not 
operate  to  develop  the  business  in  a  community  of  this  character. 
Obviously,  the  aim  of  the  utility  should  be  to  secure  as  large 
and  liberal  a  use  of  its  service  as  is  possible.  A  rate  of  this 
character,  based  upon  the  connected  load,  rather  tends  to  limit 
the  use  of  the  service  than  to  increase  it,  and,  in  the  opinion  of 
the  Commission,  should  be  applied  only  in  those  cases  where 
other  advantages  more  than  counterbalance  these  disadvantages. 

[2]  The  method  by  which  the  active  load  is  to  be  determined 
is  also  subject  to  criticism.  This  method  is  stated  as  follows: 
"Active  load  to  be  determined  by  the  lamps  and  devices  con- 
nected and  used  ordinarily  pay  nights  and  Saturday  nights.'^ 
This  leaves  the  matter  so  largely  at  the  discretion  of  the  utility, 
and  presents  such  wide  opportunity  for  discrimination  and  for 
misrepresentation,  that  the  Commission  could  not  allow  the  rate 
to  become  effective  in  the  form  proposed. 

The  engineering  staff  has  presented  a  rate,  which,  in  its  opin- 
ion, will  yield  the  same  revenue  as  that  proposed  by  the  com- 
pany, which  appears  to  be  in  a  more  logical  form.  The  con- 
ditions in  Athens  are  not  at  all  settled,  due  to  the  fact  that  the 
service  has  been  recently  increased  to  a  full  twenty-four  hour 
service,  and  also  due  to  the  fact  that  the  expenses  of  operation 
have  undergone  a  considerable  change  due  to  the  discontinuance 
of  the  local  steam  plant  and  the  purchase  of  energy  from  outside 
sources.  Under  these  conditions,  the  Commission  will  permit 
the  rates  suggested  by  the  engineering  staff  to  become  effective 
upon  the  filing  of  same  by  the  utility  in  Athens,  with  the  idea 
that  the  rate  should  be  given  a  thorough  trial,  and  conditions 
allowed  to  develop  under  this  rate  and  under  the  revised  con- 
ditions of  operation.  The  Commission  will  retain  jurisdiction 
P.U.R.1918D. 
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of  this  cause  and  tnake  such  further  investigation  at  a  later  date 
as  may  be  warranted. 

The  Commission  having  considered  the  rates  herein  proposed, 
all  testimony  adduced  and  representations  and  arguments  made, 
and  being  fully  advised  in  the  premises,  finds  that  the  value  of 
the  electric  utility  property  in  Athens,  used  and  useful  for 
rendering  electric  service  for  the  purpose  of  determining  just  and 
reasonable  rates  for  such  service,  is  not  less  than  $13,000  includ- 
ing an  allowance  for  working  capital;  that  the  normal  expense 
of  operation  under  present  conditions,  including  an  allowance 
for  accruing  depreciation,  is  $4,700  per  annum.  The  Commis- 
sion further  finds  that  the  rates  herein  proposed  in  the  schedules 
filed  by  the  petitioner  should  be  permanently  suspended,  an-, 
nulled,  and  canceled,  but  that  the  petitioner  should  be  permitted 
to  file  rates  for  service  as  set  forth  in  the  order  hereinafter,  and 
that  these  rates,  if  filed,  should  become  effective  as  hereinafter 
provided.  These  rates,  if  filed,  will  return  to  the  petitioner  an 
amount  which  will  not  exceed  2  per  cent  upon  the  fair  value 
of  the  property  as  above  determined. 

It  is  therefore  ordered  that  the  rates  for  electric  service  in 
Athens,  county  of  Menard,  stated  in  rate  schedule  I.  P.  U.  C.  1, 
of  the  Athens  Electric  Light  Plant,  be,  and  the  same  are  hereby, 
permanently  suspended,  annulled,  and  canceled. 

It  is  further  ordered  that  the  Athens  Electric  Light  Plant  be 
permitted  to  file  with  the  Commission,  within  thirty  days  from 
the  date  hereof,  a  schedule  of  rates  for  electric  service  in  Athens 
in  accordance  with  that  hereinafter  set  forth;  and  that  the  said 
schedule,  if  so  filed,  shall  become  effective  five  days  from  the 
date  of  filing.  The  schedule  of  rates  permitted  to  be  filed  will 
be  as  follows: 

RATES  FOR  ELECTRIC  SERVICE  IN  ATHENS. 
Busine88  and  Residence  Lighting  Service. 
Available  for  any  consumer  using  the  service  of  the  company  for  lighting 
purposes,  provided  that  service  will  not  be  rendered  under  this  rate  to  an 
installation  having  an  aggregate  capacity  in  motors  in  excess  of  one-horse 
power.  Service  to  motion  picture  theaters  wiU  be  rendered  under  this  rate. 
Bate: 

For  the  first  26  kw.  hrs.  used  per  mo 17^  per  kw.  hr.  (gross) 

For  the  next  26  kw.  hrs.  used  per  mo 13^  per  kw.  hr.  (gross) 

For  all  consumption  in  excess  of  60  kw.  hrs.  used 

per  mo 11^  per  kw.  hr.  (gross) 

P.U.R.1918D.  *^  * 
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Prompt  Payment  Discount: 

One  cent  (1<)  per  kw.  hr.  on  all  bills  paid  within  10  days  from  date  of 
rendering  same. 
Minimum  Bill: 

One  dollar  ($1)  per  month  per  consumer.    For  motion  picture  consumers 
a  minimiuu  bill  of  $5  per  month  per  consumer  will  be  charged. 

Flat  Rate  lAghting  aervioe. 

Available  for  any  residence  or  business  consumer  having  not  more  than 
one  lamp  connected. 
Rate: 

For  one  60  watt  lamp $1.05  per  month  (gross) 

Prompt  Payment  Discount: 

Five  cents  (5<)   per  lamp  for  all  bUla  paid  in  full  within  10  days  from 
date  of  rendering  statement. 
Minimimi  Bill: 

As  above  set  forth. 

Heatmg  amd  Cooking  Servioe. 

Available  for  any  consumer  using  the  company's  service  for  heating  and 
cooking  purposes,  provided  that  service  at  this  rate  shall  be  used  only  for 
heating  and  cooking  purposes  and  that  service  at  this  rate  wiU  not  be  ren- 
dered to  any  consumer  having  a  connected  heating  load  of  less  than  1,000 
watts. 
Rate: 

For  all  energy  consumed 6^  per  kw.  hr.  (net) 

Prompt  Payment  Discount: 

None. 
Minimum  Bill : 

Three  dollars  ($3)  per  month  per  consumer. 

Potoer  Service. 
Available  for  any  consumer  using  the  compai^'s  service  for  power  purposes. 
Rate: 

For  the  first  60  kw.  hrs.  used  per  mo 10^  per  kw.  hr.  (net) 

For  the  next  250  kw.  hrs.  used  per  mo 6^  per  kw.  hr.  (net) 

For  all  consumption  in  excess  of  300  kw.  hrs.  used 

per  mo 5^  per  kw.  hr.  (net) 

Prompt  Payment  Discount: 

None. 
Minimum  Bill: 

Fifty  cents  (50^)  per  horse  power  of  connected  load  per  month,  provided 
that  no  minimum  bill  shall  be  less  than  $1  per  month. 

Battery  Charging  Service, 
Rate: 

For  all  energy  consumed 10^  per  kw.  hr.  (net) 

Prompt  Payment  Discount: 

None. 
Minimum  Bill: 

One  dollar  ($1)  per  month  per  consumer. 

Municipal  Street  Lighting  Service, 

Available  to  the  village  of  Athens  for  street  lifting  purposes. 
Rate: 

For  each  6.6  ampere  series  Mazda  street  lamp  burning  from  dusk  till  mid' 

night  on  a  moonlight  schedule  $13  per  lamp  per  yetf 

Prompt  Payonnt  Discount:     • 

None. 
Minimum  Bill: 

As  above  provided*  
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It  is  further  ordered  that  if  the  Ath^is  Electric  Light  Plant 
C.  W.  Carr,  proprietor)  shall  file  the  rates  herein  authorized, 
the  same  shall  be  published  and  posted  as  required  by  §  34  of 
the  Public  Utilities  Commission  Law.  The  Commission  retains 
jurisdiction  of  this  cause,  and  reserves  the  right  upon  application, 
complaint,  or  upon  its  own  motion,  to  make  such  further  investi* 
gation  and  enter  such  further  order  as  may  be  justified. 

Note. — Electric  rates. 

In  Ee  California-Oregon  Power  Co.  TT-F-26,  97,  99,  160,  Order 
No.  211,  July  16, 1917,  the  Oregon  Commission  said:  "Examination 
of  the  tariffs  now  on  file  with  the  Commission  discloses  the  fact  that 
in  the  Bogue  river  division  a  considerable  portion  of  the  meter  rates 
involves  what  is  commonly  known  as  the  'step'  principle,  in  which  a 
customer  is  charged  a  single  unit  price  for  all  consumption  per 
month,  the  price  depending  upon  the  limits  within  which  the  con- 
sumption falls.  The  application  of  this  principle  makes  it  possible 
for  two  customers  with  equal  installations,  but  varying  consumptions 
of  energy,  to  obtain  identical  monthly  bills.  (In  other  words,  the. 
form  of  rates  involves  so-called  'steps'  at  which  it  is  possible  for  con- 
sumers to  increase  their  use  of  energy  with  no  additional  charges). 
This  design  has  long  since  been  practically  discarded  on  account  of 
unavoidable  and  unjustifiable  discrimination  arising  from  its  appli- 
cation, and  is  not  recognized  by  this  Commission  as  a  theoretically  or 
practically  sound  rate  form." 

In  Be  Plymouth  Electric  Light  Co.  (N.  H.)  D-388,  June  30, 1917, 
it  is  said :  "The  only  perfectly  fair  basis  for  furnishing  electricity  is 
on  a  demand  schedule  with  a  charge  for  the  amount  of  current  used, 
and  all  service  should  be  metered.'' 

A  uniform  charge  per  kw.  hr.  is  imdesirable,  as  in  such  a  rate  no 
cognizance  is  taken  of  the  difference  in  the  cost  of  serving  long  and 
short  hour  users.  Be  Bandolph  (Wis.)  Nov.  5,  1917. 

In  Shelbyville  v.  Interstate  Pub.  Service  Co.  Nos.  1811,  2838, 
April  26,  1918,  the  Indiana  Commission,  upon  determining  that  the 
rates  of  an  electric  utility  should  be  reduced,  said:  ^TThe  Commis- 
sion will  not  at  this  time  make  a  general  readjustment  of  the  electric 
rates  of  this  company.  It  will  give  the  domestic  light  users  the 
benefit  of  the  reductions  made.  This  class  of  customers  are  paying 
the  highest  rates,  and  they  as  a  rule  cannot  pass  the  burden  of  high 
prices  on  to  others.  Power  users  as  a  rule  will  be  able  to  pass  along, 
in  increased  selling  prices  of  the  product  manufactured  by  them,  the 
cost  of  electricity  purchased  for  power  purposes."  The  Commission 
further  said:    "The  Commission  will  not,  during  these  abnormal 

tunes,  make  a  new  rate  schedule,  but  will  require  a  discount  of  15 
r.U.R.lOlSD. 
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per  cent  on  all  bills  for  current  for  electric  lighting  if  paid  on  or  be- 
fore the  10th  of  the  month  following  the  use  of  said  current,  instead 
of  the  10  per  cent  discount  provided  by  the  present  schedule  of  said 
company.  The  minimum  monthly  charge  for  lighting  will  be  fixed  at 
75  cents,  instead  of  the  present  rate  of  80  cents/' 

An  electric  utility  should  adopt  a  general  regulation  that,  where 
an  application  for  a  master  meter  is  made,  accompanied  by  the  neces- 
sary consents  of  tenants,  the  landlord  should  be  charged  at  the  whole- 
sale rate  for  all  current  consumed  from  and  after  a  specified  number 
of  days  from  the  filing  of  the  application,  based  on  the  time  reason- 
ably required  to  install  a  master  meter,  irrespective  of  whether  the 
meter  is  in  fact  installed  before  or  after  the  effective  charge  date. 
Gould  V.  New  York  Edison  Co.  (N.  Y.  1st  Dist.)  Case  No.  2257, 
March  13,  1918. 

In  a  proceeding  brought  to  obtain  a  refund  of  the  excess  over  the 
wholesale  rate  for  the  total  current  consumed  by  tenants,  as  shown 
by  their  respective  meters,  paid  by  the  landlord  subsequent  to  the 
time  at  which  he  had  filed  consents  of  the  tenants  to  the  installation 
of  a  master  meter  with  the  utility,  the  New  York  Commission,  being 
without  jurisdiction  to  order  reparation,  suggested  that  bDls  be  re- 
rendered  so  as  to  charge  the  wholesale  rate  for  a  portion  of  the  time, 
where  it  appeared  that  there  had  been  an  unexplained  delay  in  the 
installation  of  the  meter.     Ibid. 

In  Commercial  Acid  Co.  v.  East  St.  Louis  Light  &  P.  Co.  (HI.) 
No.  7541,  April  2,  1918,  it  was  held  that  a  consumer  who  desired  60 
cycle  energy,  but  was  willing  to  be  furnished  in  25  cycle  energy,  where 
the  utility  was  unable  to  render  service  of  the  former  kind,  should  not 
be  penalized  by  being  required  to  pay  an  additional  amount  for  the 
service  of  a  character  less  adapted  to  his  requirements,  because  of  in- 
ability of  the  utility  to  meet  such  requirements,  provided  the  require- 
ments are  for  service  of  a  permanent  character.  The  Commission 
fiaid :  "Whether  or  not  the  service  desired  is  of  this  character  is  best 
evidenced  by  the  willingness  of  the  consumer  to  contract  for  a  period 
of  time  which,  under  normal  conditions,  would  warrant  permanent 
investment  in  facilities  necessary  to  supply  the  service.  In  the  opm- 
ion  of  the  Commission,  for  service  of  this  character,  such  a  period  of 
time  would  be  approximately  five  years.  The  condition  which  is  il- 
lustrated by  the  complainant  herein  must  be  regarded  as  an  emer- 
gency condition,  and  one  which  warrants  emergency  treatment  which 
might  not  be  recognized  as  necessary  or  proper  under  conditions  other 
than  those  which  here  prevail.  For  this  reason  the  Commission  be- 
lieves that  a  proper  solution  would  be  reached  by  billing  the  service 
of  this  complainant  at  the  rates  applicable  to  60  cycle  service,  and  by 
combining,  in  so  far  as  is  physically  possible,  the  meter  readings  for 
the  two  services.     In  considering  other  consumers,  the  Conmiission 

believes  that  an  extension  of  this  policy  is  warranted  under  circum- 
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stances  .which  are  substantially  the  same  as  those  which  are  shown  to 
exist  here.  This  method  of  billing  should  not  be  applied  to  con- 
sumers who,  on  account  of  a  peculiarity  of  their  manufacturing  proc- 
esses, or  for  any  other  jeason,  desire  service  at  both  60  cycles  and  25 
cycles.  Neither  should  this  billing  method  be  applied  to  consimiers 
who,  previous  to  the  existing  emergency,  were  receiving  service  at 
both  60  cycles  and  25  cycles/^ 

In  Re  Norbome  Fuel,  Ice  &  Light  Co.  (Mo.)  Case  No.  1502,  May 
18,  1918,  a  charge  of  $1  for  disconnecting  and  reconnecting  electric 
service,  when  the  service  is  reconnected  within  four  months,  was  held 
reasonable  in  place  of  the  company's  charge  of  $3  for  such  service. 

An  additional  charge,  as  compensation  for  service  rendered  in 
maintenance  and  operation  of  pumping  and  equipment  for  city, 
should  not  exceed  the  amount  expended  therefor.  Arizona  Corp. 
Commission  v.  South  Side  Gas  &  E.  Co.  (Ariz.)  Docket  No.  89-Sub. 
1,  Jan.  24, 1918. 

In  Be  Blair,  17-1203,  March  30,  1918,  an  increase  in  electric 
rates  in  the  village  of  Blair  was  denied.  In  this  case  the  Wisconsin 
Commission  said  that  any  deficits  that  may  exist  in  the  applicant'^ 
plant  should  not  be  met  by  an  increase  in  electric  rates,  but  in  deriv- 
ing a  larger  revenue  from  the  water  department  by  an  increase  in  its 
rates  in  order  to  meet  the  costs  of  this  service. 

In  Kansas  City  B.  Co.  v.  Kansas  City  Light  &  P.  Co.  (Mo.)  Case 
No.  1461,  May  10,  1918;  a  wholesale  electric  rate  was  ordered  to  be 
increased  so  as  to  provide  a  primary  charge  of  $16  per  year  per  kilo- 
watt of  maximum  demand  plus  an  energy  charge  of  1.1465  cents 
based  on  fuel  at  1  cent  per  60,250  B.T.U.  and  an  energy  chaise  to 
vary  with  price  of  coal,  increasing  3J  per  cent  for  each  5  per  cent 
increase  in  price  of  coal  and  vice  versa. 


INDIANA  PUBLIC  8BRVIGE  COMMISSION. 

BE  EVANSVILLE  STBEET  BAILWAYS  COMPANY. 

[No.  3762.] 

Franchi8e»  ^  Surrender  for  indeterminate  permits  Effect  im  prior- 
ohligationa, 

1.  The  Indiana  Commission  will  not  release  a  public  utility  frcntB 
obligations  imposed  by  its  franchise,  unless  the  justification  therefor  is 
most  complete,  notwithstanding  it  has  surrendered  the  franchise  for 
an  indeterminate  permit. 

Service  -^  Aba\idonment  -^  Street    railways  —  Essential   character    of 
traffic. 

2.  The  mere  fact  that  the  operation  of  a  small  portion  of  a  street 
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railway  line  is  not  absolutely  essential  so  far  as  through  trafl^c  is  cob- 
cemed  does  not  justify  abandonment  of  a  franchise  obligation  to  con- 
tinue it,  since  there  may  be  strong  local  reasons  for  its  continuance. 
Return  —  Reasonableness  as  a  whole  —  Abandonment  of  part  of 
service. 

3.  The  abandonment  of  a  franchise  obligation  for  service  as  to  a 
small  portion  of  a  street  railway  company's  line  is  not  justified  by  a 
small  loss  resulting  therefrom,  since  the  return  from  the  whole  service 
should  be  considered. 

Return  —  Reasonableness  as  a  whole  —  Remedy  —  Abandonment, 

4.  The  abandonment  of  a  franchise  obligation  to  render  street  rail- 
way service  as  to  a  small  portion  of  the  line  is  not  justifiec^  by  a  mere 
showing  that  the  financial  condition  of  the  company  is  unsatisfactory; 
since  financial  relief  must  be  sought  on  a  broader  basis  than  the  vacation 
of  a  small  part  of  the  service  not  resulting  in  a  vital  saving. 

[April  30,  1918.] 

Application  for  permission  to  abandon  the  operation  of  peti- 
tioner's cars  in  a  portion  of  Main  street  in  the  city  of  Rockport, 
and  to  remove  the  track  in  said  city  extending  east  from  Fifth 
street  in  Main  street,  a  distance  of  two  and  one-half  blocks; 
denied. 

Appearances :  Funkhouser,  Funkhousgr,  &  Markel,  Attorneys 
for  petitioner ;  Wm.  M.  Smith,  City  Attorney,  and  B.  F.  Huff- 
man, Attorney  for  city  of  Rockport ;  Wm.  M.  Smith  and  B.  F. 
Huffman,  for  Rockport  Business  Men's  Association ;  R.  M.  Swan, 
Attorney  for  citizens  of  Rockport. 

After  setting  out  in  full  the  company's  petition,  which  asked 
for  abandonment  of  the  service  on  the  ground  that  it  was  no 
longer  absolutely  essential,  that  it  was  being  rendered  at  a  loss 
which  it  wajB  unable  to  bear,  and  that  it  bad  siirrendered  its 
franchise  for  an  indeterminate  permit,  the  Commission  con- 
tinued : 

By  the  Commission:  Petitioner  prays  an  order  permitting 
it  to  cease  operation  of  cars  from  the  corner  of  Fifth  and  Main 
streets  to  a  point  opposite  said  courthouse,  and  to  take  up  and 
remove  its  track. 

In  conformity  with  notices,  this  matter  came  on  for  hearing 
in  the  Spencer  county  courthouse,  Rockport,  Indiana,  on  April 
18,  1918,  with  appearances  as  hereinbefore  set  forth. 

[1]  The  issues  herein  presented  are  simple: 
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(1)  Did  petitioner  by  the  surrender  of  its  franchise  absolve 
itself  of  all  obligations  to  the  community  ? 

(2)  Do  (1)  an  unfavorable  financial  condition  of  the  com- 
pany, (2)  higher  operating  costs  incident  to  war,  (3)  possible 
small  financial  loss  in  operating  its  cars  over  and  through  the 
said  two  and  one-half  blocks  in  Main  street,  and  (4)  alleged 
nonessentiality  of  the  service,  warrant  granting  the  prayer  ? 

No  question  is  raised  as  to  the  legality  of  the  surrender  of 
the  local  franchise.  That,  however,  does  not  answer  the  first 
question  presented.  The  record  reveals  that  in  1915  petitioner, 
then  under  local  franchise  requiring  the  operation  of  cars  in 
and  through  said  parts  of  Main  street,  desired  to  construct  a 
track  through  Washington  street  to  the  Ohio  river,  and  operate 
its  cars  around  and  under  the  Main  street  promontory  to  actual 
physical  connection  with  its  river  boats  at  the  water's  edge. 

Hockport  occupies  one  of  the  highest  and  most  commanding 
promontories  along  the  lower  Indiana  reaches  of  the  Ohio  river, 
and  Main  street  approaches  the  river  at  right  angles  on  the  crest 
of  said  promontory.  At  the  foot  of  the  Main  street  promontory 
is  the  historic  Rockport  river  landing.  It  is  well  constructed, 
but  the  ascent  from  the  landing  to  Main  street  is  steep.  How- 
ever, in  the  century  that  Hockport  has  been  a  river  landing, 
settlement,  town,  and  city,  the  landing  at  the  foot  of  Main  street 
has  been  the  focal  point  of  its  civic  life.  It  has  been  the  landing 
of  through  river  boats  and  of  the  packets,  of  the  ferry  of  trading 
routes  reaching  into  a  large  district  in  Kentucky,  and  of  the 
more  local  riv«r  services,  including  the  boats  between  Owens- 
boro,  Kentucky,  and  Rockport  up  to  the  time  that  petitioner  put 
opposition  boats  on  the  river  and  finally  caused,  after  a  rate- 
<nitting  fight,  the  withdrawal  of  the  older  line.  Rockport's  busi- 
ness activities  centered,  and  still  center,  closely  at  this  entrepot, 
with  the  result  that  Main  street  is  the  established  business,  civic, 
and  county  center.  It  was  not  disturbed  by  the  entrance  of  the 
steam  railroad,  or  at  first  by  the  entrance  of  the  traction  line, — • 
and  not  until,  having  entered  the  Owensboro-Rockport  river 
traffic,  petitioner  in  1915  sought  better  connection  between  its 
boats  and  traction  cars  through  Fifth  and  Washington  streets. 

The  proposal  to  build  the  new  Washington  street  line  met 
with  violent  opposition.  Testimony  of  members  of  the  council 
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and  oflScials  of  the  city  is  that  the  council  was  unanimously  op- 
posed to  granting  the  franchise,  and  would  not  have  granted  it, 
even  under  the  threat  of  diverting  the  Owensboro  traffic  entirely 
from  Rockport  to  another  river  connection  with  the  traction 
line,  except  for  a  compromise  wherein  petitioner  entered  into 
a  specific  agreement  to  operate  its  cars  through  Main  street,  as 
provided  in  the  original  franchise  when  Rockport  was  the  eastern 
terminal  of  said  traction  line.  As  a  result  of  this  compromise 
agreement,  the  ordinance  passed  by  the  city  council  on  October 
8,  1915,  contained  the  following  stipulations: 

'^Section  ^.  In  consideration  of  the  rights  herein  granted^  said 
Evansville  Street  Railways  Company,  its  successors,  and  assigns, 
agrees  that  all  regular  scheduled  passenger  cars  operated  to  and 
from  the  city  of  Rockport  to  and  from  points  west  towards  Evans- 
ville and  to  and  from  points  east  •towards  Grandview,  shall  be 
operated  on  Main  street  east  of  Fifth  street  to  a  point  between 
Second  and  Third  streets  opposite  the  courthousa  And  that  all 
boats  operating  between  the  city  of  Rockport,  Indiana,  and  the 
city  of  Owensboro,  Kentucky,  interchanging  business  with  said 
traction  line,  shall  land  at  ihe  landing  at  the  foot  of  Main  street 
in  said  city  of  Rockport  each  trip,  on  signal,  for  the  purpose  of 
receiving  and  discharging  freight,  passengers  and  express,    .    .    . 

"The  rights,  privileges,  and  franchises  herein  granted  to  said 
Evansville  Street  Railways  Company,  its  successors,  and  assigns, 
to  construct  and  maintain  said  tracks,  and  to  operate  cars 
thereon,  on  Washington  street,  shall  cease  and  determine  upon 
the  failure  of  said  railways  company  to  comply  strictly  with 
this  condition  of  operating  all  its  r^ular  schedule  passenger  cars 
on  Main  street  to  said  point  opposite  said  courthouse.     .     .    ." 

The  agreement  was  referred  to  in  the  testimony  of  city  official* 
and  members  of  the  1916  council  as  the  *'price  paid,"  Repre- 
sentatives oi  petitioner  admitted  this.  Whatever  the  purely  legal 
status  of  this  matter  may  be,  there  is  herein  presented  a  strong 
moral  obligation.  Is  petitioner,  by  surrender  of  its  franchise, 
to  evade  the  "price  paid,'*  which,  in  this  instance,  was  and  is 
considered  by  the  city  to  be  vital  to  its  well-being  ?  The  moral 
obligation  lies  so  heavily  on  petitioner  in  the  present  instance 
that  the  Commission  will  not  release  it  from  fulfilment  except 
the  justification  be  most  conclusive. 
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The  obligation  on  this  Commission  is  to  protect  the  interests 
of  the  public  as  well  as  those  of  public  utilities.  Petitioner's 
financial  and  other  interests  are  not  the  only  financial  and  other 
interests  involved.  The  testimony  indicates  that  merchants,  resi- 
dents, and  oflScials  of  the  city  of  Kockport  believe  that,  if  this 
line  is  vacated,  the  inevitable  trend  of  business  will  be  away 
from  the  present  business,  civic,  and  county  center. 

[2,  3]  The  testimony  indicates  that  the  service  between  Fifth 
street  and  the  courthouse  is  not  absolutely  essential,  so  far  as 
through  traffic  between  Rockport  and  Evansville  is  concerned. 
Testimony  offered  by  petitioner  to  show  that  the  ^^cost  of  this 
service  is  out  of  all  proportion  to  its  value  to  anyone,"  and  to 
establish  nonessentiality,  is  that  practically  all  of  its  passengers 
and  all  of  the  express  and  freight  traffic  handled  at  Eockport 
itself — ^that  is,  exclusive  of  the  through  traffic  to  and  from 
Owensboro  now  handled  by  the  Washington  street  line  river  con- 
nection— is  taken  on  and  discharged  at  the  station  located  on 
Fifth  street  at  the  point  where  the  turn  is  made  to  the  Main 
street  track.  Petitioner  presented,  in  the  testimony  of  its  gen- 
eral superinteiident,  a  check  of  all  passengers  taken  on  and  dis- 
charged in  this  two  and  one-half  squares,  by  the  twenty-eight 
cars  making  the  round  trip  daily  during  February  27,  28,  and 
March  1,  1918.  It  shows  that  thirty-eight  were  taken  on  and 
eighty  discharged — a  per  diem  average  of  less  than  thirteen 
boarding  and  twenly-seven  leaving  the  interurban  cars  in  these 
two  and  one-half  squares.  This  is  an  average  of  practically 
one-half  passenger  boarding  and  one  passenger  leaving  the  car 
on  such  round  trip.  Petitioner  further  offered  evidence  show- 
ing that  there  is  a  grade  of  approximately  3  per  cent  in  Main 
street ;  that  this  causes  a  heavy  drain  on  power ;  that  four  minutes 
are  required  to  make  the  round  trip;  that  twenty-eight  such 
round  trips  are  made  daily;  that  these  round  trips  aggregate 
one  hour  and  fifty-two  minutes  daily;  that  motormen  and  con- 
ductors receive  29  cents  per  hour,  making  a  labor  cost  of  $1.98 
daily ;  that,  on  account  of  the  grade  and  stop,  2.29  kilowatts  of 
electric  energy  are  consumed  per  round  trip;  that  the  power- 
house cost  of  electric  energy  has  increased  to  2.5  cents  per  kilo- 
watt ;  that  the  track  expense  is  28  cents  per  day ;  that  the  expense 
thus  directly  aj^rtioned  amounts  to  approximately  $2.94  per 
day;  that  16  per  cent  should  be  added  for  overhead,  making 
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the  total  cost  of  operation^ — exclusive  of  depreciation^  taxes,  and 
return  on  investment — $3.38  per  day;  that  this  service,  figured 
on  the  hasis  of  the  three  days  checked,  cost  8.3  cents  per  passenger 
boarding  or  leaving  the  cars.  While  the  Commission  is  not  in- 
clined to  accept  as  conclusive  evidence  of  traffic  the  unofficial 
count  made  in  three  days  of  latter  February  and  early  in  March 
of  this  year,  the  service  may  not,  when  separated  from  the  traffic 
as  a  whole,  be  remunerative.  The  testimony  indicates  that  the 
operating  and  maintenance  cost  is  approximately  $1,283.70  per 
year;  but  this  may  not  be  the  real  fact.  The  testimony  is  not 
convincing  on  the  point  that  the  elimination  of  the  four  minutes' 
time  consumed  by  the  round  trip  would  result  In  an  actual  saving 
of  $1.98  per  day  to  petitioner, — that  there  would  be,  either 
directly  or  indirectly,  a  deduction  of  that  sum  in  operating  ex- 
penses. Likewise,  it  is  uncertain  that  if  the  2.29  kilowatts  were 
not  drawn  on,  there  would  be  any  change  in  the  amount  of  elec- 
tric energy  generated  at  the  plant,  which  must  stand  ready  to 
mieet  all  other  demands  of  operation.  Petitioner  did  not  make 
a  specific  showing  of  saving  of  coaL 

This  specific  service  cannot  well  be  separated,  in  light  of  all 
existing  conditions,  from  the  service  as  a  whole.  Commissions 
and  courts  have  repeatedly  held  that  railroad,  traction,  and  steam 
railway  operations  are  to  be  considered  as  a  whole.  Most  street 
car  and  interurban  companies  could  show  that  particular  lines  or 
branches  are  unremunerative,  or  that  their  operation  results  in 
loss.  Many  municipalities  would  lose  more  or  less  essential 
service  lines  if  any  other  rule  were  applied.  Public  need  or 
interest  often  requires  operation.  It  must  always  be  remembered 
that  public  utilities  are  created  and  chartered  to  render  service 
to  the  public,  and  that  such  service  is  the  first  consideraticwDu 

The  public  has,  under  such  conditions,  no  moral  right  to  re- 
quire service  at  a  loss  to  those  performing  the  service.  If  pe- 
titioner is  not  being  adequately  paid  for  service,  it  should  petition 
for  readjustments,  but  in  so  doing,  again,  IJie  entire  Evansville- 
Eockport-Gtandview  service  will  be  considered  as  a  whole. 

[4]  Petitioner  presented  testimony,  supplemented  by  exhibits, 
showing  its  financial  condition  to  be  most  unsatisfactory;  that 
it  defaulted  bond  interest  in  April  and  October,  1917,  and  in 
April,  1918;  that  it  is  unable  to  meet  judgments;  that  cost  of 
operation  has  in<»:eas6d  during  ihe  war  period ;  and  to  show  that, 
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in  several  months  recently,  its  operating  expenses  have  heen 
greater  than  its  revenues.  Petitioner  has  filed  an  exhibit  cover- 
ing gross  revenues  and  operating  expenses  for  the  six  months 
ending  March  31,  1918,  as  follows: 

EVANSVILLE  RAILWAYS  COMPANY. 

Eyansville  k  lit.  Vernon  Division.  Evftnsville  &  Henderson  Division, 

EvansTille  &  Rockport  Division. 


1917. 

1918. 

Oct 

Nov. 

Dec. 

Jan. 

Feb. 

Mch. 

Gross  revenues  ... 
Operating  expenses 

$27,914.U 
21,717.87 

$26,982.84 
21,296.10 

$19.132.U  1   $15,371.20 
19,2S8.42   I     19,080.69 

$18,376.07 
19,733.12 

$24,590.79 
21.306.43 

Net  earnings 

$6,196.24 

$4,687.74 

$156.31'      $8,689.49' 

$1,857.06* 

$3,285.36 

»  Deficit. 

This  exhibit  throws  little  direct  light  on  the  division  running 
to  and  through  Eoekport  to  Grandview,  inasmuch  as  there  is 
consolidated  herein  revenues  and  expenses  of  other  divisions 
extending  from  Rockport  to  Mt.  Vernon,  Indiana,  and  to  Hender- 
son, Kentucky.  It  is  evident  that,  in  light  of  heavy  defaults  of 
bond  interest  payments,  financial  relief  must  be  sought  on  a 
broader  basis  than  the  vacation  of  this  service.  Pending  such  re- 
adjustment, such  a  saving  is  not  vital. 

The  Commission  may  go  further.  The  evidence  indicates  that 
the  attitude  of  at  least  the  employees  of  this  company  in  charge 
of  operation  of  the  cars  in  Main  street  is  not  satisfactory,  and 
that  the  cars  should  be  operated  to  the  end  of  the  track  in  Main 
street,  and  better  opportunity  be  afforded  people  to  board  the 
cars  at  that  point,  even  if  an  extra  minute  is  necessary.  Testi- 
mony indicates  that  this  might  result  in  a  different  showing  as 
regards  the  use  of  this  line.  Testimdny  also  is  that  cars  have 
often  been  hurried  away  when  people  were  near  by  and  trying 
to  board  them.  The  evidence  further  seems  to  indicate  an  effort 
to  discourage  traffic  via  the  Main  street  water  front.  The  wel- 
fare of  the  traction  line  must  depend  to  a  large  extent  upon  the 
prosperity  and  welfare  of  Rockport.  A  more  friendly  co-opera- 
tion with  the  city  in  maintaining  itself  when  movement  seems 
to  be  away  from  river  cities  seems  highly  desirable. 

The  Public  Service  Commission,  being  fully  advised,  is  of 
the  opinion  that  the  prayer  of  the  petition  should  be  denied,  at 
least  pending  final  readjustments,  and  it  will  be  so  ordered. 

It  is.  therefore  ordered  by  the  Public  Service  Commission  of 

Indiana  that  the  prayer  of  this  petition  be,  and  it  is,  hereby 

denied. 
P.U.R.1918D. 
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EE  MARION  LIGHT  &  HEATING  COMPANY. 
[No.  3688.] 

Return  •«  Reasonableness  •«  Maintenance  of  crediU 

1.  An  estimated  net  income  of  an  electric  plant  of  only  4  per  cent 
on  the  cost  of  reproduction  is  insufficient  to  maintain  the  credit  of  the 
utility  under  war  conditions. 
Rates  —  Electricity  —  Burden  of  increase  —  Who  should  hear. 

2.  The  burden  of  an  increase  in  electric  rates  to  meet  war-time  con- 
ditions should  fall  upon  the  users  of  power,  rather  than  upon  domestic 
and  commercial  consumers,  especially  where  pre-war  power  rates  were 
low  on  account  of  competition,  and  the  demand  lor  power  constitutes  a 
large  proportion  of  the  utility's  business. 
Rates  —  Electricity  —  Surcharge  —  War-time  conditions. 

3.  A  surcharge  based  upon  the  volume  of  business  during  the  pre- 
ceding year  is  too  high  where  an  increase  of  business  during  the  present 
year  is  reasonably  to  be  expected. 

[April  10,  1918.] 

Application  for  permission  to  add  surcharge  to  bills  rendered 
in  accordance  with  certain  power  schedules  in  the  municipalities 
of  Marion,  Jonesboro,  Gas  City,  Fairmount,  Graston,  Matthews, 
Sweetser,  Summitville,  Fowlerton,  and  in  the  vicinity  thereof; 
temporary  surcharge  of  4  mills  per  kw,  hr.  authorized. 

Appearances:  William  T.  Haymond,  Attorney,  for  pe- 
titioner; E.  H.  Graves,  Town  Attorney,  for  town  of  Upland; 
Charles  T.  Parker,  Town  Attorney,  for  town  of  Fairmount; 
Allen  Messick,  Town  Attorney,  for  town  of  Fowlerton. 

By  the  Commission:  Petitioner,  an  Indiana  corporation, 
with  its  principal  place  of  business  in  the  city  of  Marion,  In- 
diana, and  maintaining  a  service  of  electric  energy  for  light, 
heat,  and  power  covering  the  district  set  forth  in  the  above  title 
of  this  petition,  avers : 

(1)  That  its  rates  for  electric  energy  for  power  now  in  force 

in  the  various  municipalities  and  communitiesi  and  shown  tf 

exhibits  filed  with  its  petition,  are  designated  as  follows: 
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Digitized  by 


Google 


BE  MARION  LIQHT  k  H.  CO.  993 

Marion Schedules  M,  N,  0,  P,  Q,  S  and  T 

Jonesboro    Schedules  I,  J«  and  L 

Fairmount     Schedules  I,  J,  and  L 

Gaston    Schedules  I,  J,  and  L 

Matthews    Schedules  I,  J,  and  L 

Upland    Schedules  I,  J,  and  L 

Sweetser    Schedules  I,  J,  and  L 

Summitrille    ^' Schedules  A»  B,  and  D 

Fowlerton    Schedules  I,  J,  and  L 

Oas  City   Schedules  A,  B,  and  D 

Rural  Power Schedule  A 

(2)  That  during  the  twelve  months  ending  October  31,  1917, 
it  has  had  to  bear  extraordinary  and  unprecedented  increases  in 
the  cost  of  conducting  its  business ; 

(3)  That  the  full  force  of  increased  cost  of  operation  is  now 
in  effect,  and  that  there  is  no  reason  to  expect  an  early  reduction 
in  such  costs; 

(4)  That  its  schedule  of  rates  was  based  on  operating  costs 
in  1914,  and  remains  unchanged; 

(5)  That  the  heavy  increases  in  operating  expenses  have  re- 
Biilted  in  extraordinary  and  alarming  decreases  in  its  net  earn- 
ings, notwithstanding  efforts  to  keep  operating  costs  at  the  lowest 
possible  figure. 

(6)  That  the  increased  operating  expenses  amount  to  at  least 
6  mills  per  kw.  hr.  of  electric  energy  sold; 

(7)  That  to  the  best  of  its  knowledge  and  belief  a  surcharge 
of  6  mills  per  kw.  hr.  would  not  increase  its  net  operating  revenue 
for  the  twelve  months  ending  October  31,  1918,  over  the  net 
operating  revenue  for  the  corresponding  period  in  1914. 

Petitioner  prays  authority  to  add  a  surcharge  of  5  mills  per 
kw.  hr.  for  each  kw.  hr.  of  electric  energy  billed  and  sold  under 
the  power  schedules  hereinbefore  set  forth  opposite  the  names  of 
the  municipalities,  and  for  all  other  relief  necessary  and  appro- 
priate. 

In  an  effort  to  give  widest  publicity  and  notice  and  afford  any 
and  all  interested  opportunity  to  be  heard,  notice  (accompanied 
by  copies  of  petition)  of  the  filing  of  this  petition  and  of  hear- 
ing of  the  matters  therein  contained  in  the  rooms  of  the  Public 
Service  Commission,  State  House,  Indianapolis,  on  March  20, 
1918,  was  sent  to  (1)  proper  officials  of  all  municipalities,  (2) 
chambers  of  commerce,  commercial  clubs,  or  other  similar  civic 
P.U.R.1918D. 
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organizations,  and  (3)  newspapers  in  the  cities,  towns,  and  ccm- 
munities  affected. 

The  matters  of  the  petition  came  on  for  hearing  in  conformity 
with  said  notice.  No  private  consunrer  or  civic  organization 
appeared  or  filed  protest  or  objection,  ihe  only  protestimt  hein^ 
the  town  of  Fairmount,  a  power  patron  of  petitioner,  and  said 
protestant  filed  answer  protesting  and  setting  up  a  declaration  of 
its  right  to  municipalize  the  electric  service  in  said  munici- 
pality. 

Petitioner  presented  evidence  showing  the  increased  cost  of 
operation  on  w^hich  the  prayer  is  based.  Much  of  it  may  be 
summarized  as  follows : 

OPERATING  COSTS. 


Fuel. 


Fuel  and  purchased  power  .. 

Operating:  expenaes,  labor 
and  Insurance  

Tazea^local,  state  and  na- 
tional     

Operating  supplies  avd  ex- 
penses   

Depreciation  reserve 


Total  operating  expenses  .... 

Operating  expenses  after 
eliminating  depreciation 
reserve   

Kilowatt  hours  sold  

Cost  per  kw.  hr.  including 
depreciation  reserve  

Cost  per  kw.  hr.  exclusive 
depreciation  reserve  


12  Months 
EB^lag 
Oct.  31, 

me. 


966.722.49 

49.756.82 

12,152.54 

42.962.18 
21,670.71 


1192.268.74 


$170,5.93.03 
14,115,200 

1.36  cts 

1.21  cts. 


12  Months 

finding 

Oct.  31. 

1917. 


$114,826^ 

67,734.66 

16,589.48 

44,997.14 
19,668.21 


1253.805.77 


$234,147.66 
1646t,962 

1.68  cts. 

1.46  cts. 


Per  Cent 

Increase. 


74.5 

16 

86.6 

4.75 
Dec. 


37 

lU 
19.8 


12  Months 

Ending 

Oct731, 

19t8.^ 


Per  Cent 
Increase. 


$182,109 

60.000j 

19.360, 

42,644 
19,668' 


176 

20 

59i 

Dec. 
Dec. 


$823,761 

$304,103 
16,197.962 

2.01  cts. 

1.89  cts. 


6&2 

78i 

49.7 
56J 


^  Estimated. 


COAL  ANALYSIS. 


Coal   consumed   

Coal  (average  price) 


Coal  total  coat  t.  o.  b.  plant 


21.281  tons    I     27,m  tons    i     27,000  tons 
$1.3421  per  ton  $1.7286  per  ton  I  $3.18  per  ton 


$28,162 


$46^1 


$86,860 


To  summarize,  the  total  operating  expenses  of  generating  elec- 
tric energy,  including  depreciation  of  the  plant,  have  advanced 
from  $192,263.74  for  the  year  ending  October  31,  1916,  to  an 
estimated  $323,761  for  the  present  war  period  year  ending 
October  31,  1918, — an  advance  of  $131,497.26  if  depreciation 
reserve  be  included,  or  a  little  more  if  it  be  excluded. 

The  evidence  shows  that  for  the  twelve  months  ending  October 
31,  1917,  the  company  purchased  approximately  11,810,000  kw. 
hr.  of  current  and  generated  approximately  6,&65,400  kw.  hr. 
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The  coal  analysis  in  the  above  tabulation  covers  only  the  kilowatt 
hours  generated  in  the  plant  of  the  petitioner.  The  estimate  of 
the  cost  of  coal  for  1918  is  based  on  the  present  government 
prices  at  the  mines,  pins  freight  and  war  tax,  and  on  the  cost  of 
production  during  the  last  four  months  preceding  the  hearing. 
The  cost  of  coal  in  1918  will  be  $85,860,  an  increase. of  $57,298 
over  the  year  ending  October  31,  1916.  Labor  operating  cost 
will  increase  $10,244.18  over  1916,  and  taxes  will  increase  $7,- 
197.46.  These  three  items,  which  are  purely  local  to  the  peti- 
tioner's plant,  account  for  $74,739.64  of  the  increase,  the  re- 
mainder being  largely  represented  by  increased  cost  of  the  11,- 
810,000  (approximate)  kw.  hr.  of  current  purchased. 

[1]  The  records  of  the  petitioner,  when  analyzed,  show  that 
in  1917  it  had  a  difficult,  but  nevertheless  satisfactory,  year.  Its 
revenues  increased,  but  its  operating  expenses  showed  greater 
increase.  However,  the  year  closed  with  $6,469.29  charged  to 
surplus,  after  discharging  all  interest  obligations,  paying  the 
usual  6  per  cent  dividends,  and  setting  aside  $18,445.59 — a 
somewhat  reduced  amount — to  cover  depreciation.  In  times 
when  many  lines  of  business  are  paralyzed  by  war,  this  showing 
could  not  be  regarded  as  unsatisfactory. 

However,  the  narrow  margin  charged  to  surplus  and  the  in- 
creased cost  of  operation  naturally  create  a  feeling  of  uneasiness, 
especially  when  the  ability  to  command  money  is  so  uncertain. 
The  testimony  shows  a  careful  estimate  of  operating  costs  for  the 
year  ending  October  31,  1918,  based  partly  on  actual  operation 
during  four  months  of  the  period.  The  estimate  shows  an  in- 
ci-ease  of  $69,955.23,  on  the  basis  of  the  business  done  during  the 
preceding  twelve  months. 

The  operation  of  the  company  in  the  calendar  year  1917,  Jan- 
uary 1,  1917,  to  January  1,  1918,  may  be  thus  summarized : 

Operating  revenues  (comb.  elec.  and  heat)    $358,130.49 

Operating  expenses  (incl.  taxes  and  deprec.)    248,702.00 


Net  operating  revenue  $109,428.49 

Nonoperating  revenues  (net)    10,862.66 

Gross  income    $120,291.15 

SubtraetiBg  from  this  grosa  income  the  estimated  increase  in 
cost  of  operation  for  the  fiscal  year  ending  October  31,  1918, 
i.  e 69,965.23 


The  gross  .income  would  be  reduced  to $50,335.92 

P.U.R.1918D. 
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A  tentative  estimate — as  of  November  1,  1917— of  the  physi- 
cal value  of  the  petitioner's  plant,  made  for  the  purpose  of  sale 
or  transfer,  by  the  engineering  staff  of  the  Public  Service  Ccwi- 
mission,  -fixes  the  reproduction  value  at  $1,407,992,  and  its  de- 
preciated present  value  at  $1,207,359.  This  is  the  stripped 
structural  value,  and  there  may  be  other  values,  which,  however, 
need  not  be  discussed  here.  Even  in  formal  rate-making  cases, 
however,  it  is  not  uncommon  for  c(»nmi8sions  to  take  the  repro- 
duction value  as  of  the  total  valuation.  On  this  basis,  an  earn- 
ing of  $50,335.92  would  yield  only  3.6  per  cent  on  investment 
It  is  safe  to  assume  that  the  normal  increase  in  its  business  would 
raise  its  earnings  to  at  least  4  per  cent,  but  this  would  still  be  in- 
suflScient  to  maintain  the  credit  of  the  company  in  the  present 
financial  situation.  The  conclusion  is  apparent  that  the  com- 
pany should  have  relief. 

The  remaining  questions  are:  (1)  From  what  class  of  rates 
shall  the  necessary  increase  be  secured?  and  (2)  How  large 
shall  the  increase  be  ?  The  Commission  is  of  the  opinion  that  the 
burden  should  be  limited  to  the  power  rates.  There  are  many 
reasons  for  this. 

[2]  First,  The  present  power  rates  of  the  petitioner  are  low. 
They  were  made  on  a  competitive  basis.  The  competition  is  po- 
tential. That  is,  the  rates  cannot  be  made  much  higher  than  it 
would  cost  the  individual  power  user  to  produce  his  own  electri- 
cal energy  with  an  individual  plant.  The  existence  of  this  point 
of  potential  competition  is  the  chief  justification  for  power  rates 
so  low  in  proportion  to  domestic  and  commercial  rates.  Last 
year,  the  Public  Service  Commission  made  investigations  which 
revealed  that  Indiana  industries  generating  their  own  power 
showed  operating  costs  greatly  increased  over  those  of  1915,  the 
increases  ranging  from  15  to  as  high  as  80.9  per  cent.  Since 
that  investigation  these  percentages  have  increased,  and  now 
range  from  at  least  25  per  cent  to  80.9  per  cent.  This  has  the 
effect  of  raising  the  point  of  potential  competition,  and  there  is 
no  longer  any  reason  why  power  rates  should  be  so  dispropor- 
tionately low.  Except  for  the  municipality  of  Fairmount,  no 
power  patron  raises  objection  to  this. 

Second.    If  an  increase  were  proposed  in  rates  to  domestic 
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and  commercial  users,  which  the  company  was  organized  origin- 
ally to  serve,  the  Commission  would  allow  only  a  bare  margin 
over  fixed  charges  exclusive  of  stock  dividends.  The  petitioner 
does  not  propose  an  increase  of  this  sort,  but  simply  asks  that  "the 
burden  of  increased  costs  incident  to  war"  be  shared  by  those 
who,  like  itself,  are  in  the  manufacturing  business  for  profit,  and 
few  of  whom  would  now  be  content  with  a  limitation  of  7,  8,  12, 
or  any  other  per  cent  return.  In  view  of  the  fact  that  in  normal 
times  power  rates  were  depressed  to  a  narrow  earning  margin, 
there  seems  to  be  no  weighty  reason  why  the  titility  should  be 
required  to  continue  to  sell  at  pre-war  rates  to  power  users  en- 
gaged in  business  for  profit,  the  power  produced  by  coal,  mate- 
rials and  labor  paid  for  at  prevailing  high  war  prices. 

Third.  Expenditures  for  coal  and  power-house  labor  consti- 
tute a  very  large  proportion  of  the  cost  of  current  furnished  at 
low  rates  for  power  purposes,  but  a  very  small  proportion  of  the 
cost  of  current  furnished  at  higher  rates  for  commercial  and 
domestic  purposes.  It  follows  that  a  flat  surcharge  of  a  certain 
number  of  mills  on  all  power  rates  per  kw.  hr.  is  more  equitable 
than  a  percentage  increase  applied  to  all  rates,  for  it  makes  the 
increase  fall  on  the  class  of  business  to  which  most  of  the  in- 
creased cost  of  operation  can  be  justly  charged.  Moreover,  among 
the  power  users,  the  heaviest  burden  of  increase  is  borne  by  the 
largest  users,  who  at  present  enjoy  much  lower  rates.  This  is 
equitable  since  the  lower  the  present  rate  the  larger  is  the  per 
cent  of  increased  cost  which  can  justly  be  charged  to  the  user 
who  enoys  it. 

Fourth.  This  utility  has  a  power  demand  of  12,000,000  kw.  hr. 
a  year,  and  a  "utility  load''  of  6,000,000  kw.  hr.  Its  original 
purpose  was  to  meet  the  usual  home,  commercial,  and  municipal 
needs,  and  incidentally  to  furnish  limited  power  service.  It  ob- 
viously has  outgrown  this  original  purpose,  and  has  become  prin- 
cipally an  industrial  power  plant  which  gives  rates  to  industry 
far  below  those  charged  to  other  classes  of  users. 

Fifth.  A  surcharge  on  power  rates  will  fall  largely,  but  with 
individual  exceptions,  on  industries  that  enjoy  good  war-period 
advances  in  the  selling  prices  of  their  products.  Most  industries 
are  able  to  "pass  the  burden  along"  to  their  customers,  beyond 
the  limits  of  the  community  or  state,  or  even  the  nation.  As  a 
matter  of  fact,  most  industries  have  done  this  already,  without 
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waiting  for  advances  in  their  power  rates.  Prices  of  goods  are 
no  longer  based  on  operation  with  dollar  coal;  taxes  as  in  1914 
or  pre-war  wages  for  If^bor.  These  advances  have  largely  been 
anticipated  and  collectecl  irom  the  consumer. 

Sixth.  The  demand  for  heavy  capital  investment  by  utilities 
is  now  arising  chiefly  from  applications  for  better  power  facili- 
ties during  the  great  war,  by  industrial  concerns.  The  burden 
of  maintaining  good  emergency  credit,  therefore,  at  a  time  when 
money  is  so  costly  and  diiBcult  to  obtain,  should  fall  on  the  class 
of  customer  from  which  the  demand  lb  now  coming  and  is  likely 
to  come  in  the  future. 

[8]  Testimony  shows  that  the  proposed  5  mills  surcharge  in 
power  rates  would  produce,  on  the  basis  of  the  amount  of  busi- 
ness done  during  the  year  ending  October,  1918,  additional  reve- 
nue of  $56,908.  After  studying  the  history  and  records  of  the 
company,  the  Commission  believes  that  it  would  probably  pro- 
duce more  than  $56,908  and  possibly  $60,000  on  account  of 
normal  growth  of  business,  although  the  increased  business  would 
carry  with  it  an  increase  in  operating  expenses.  The  following 
digest  of  the  company's  operations  (including  its  heating  plant) 
since  it  came  under  the  Commission  reveals  a  steady  annual  in- 
crease in  business : 


For  Year  Ending— 


ft-30-U 
6-80-16 
6-30-16 
6-80-17 
12-S1-17 


Total  Operat- 
ing and  Ket 
Nonoperating 
Revenue. 


$259,826.61 
272,887.26 
296,432.66 
866.114.41 
368,993.15 


Total  Operat- 
ing Expense 
fnclading 
Tax  and 
Depreciation. 


1144,878.89 
161,460.15 
169,361.60 
200,306.52 
248.702.00 


Gross  Income. 


1124,927.72 
121,437.11 

146,908.89 
120,291.15 


Surplus. 


$110.151.68« 
7.182.37 
13^.10 
14,706^8 
8J32i7 
6.469.29 


$153.2l4i3 


*  Slight  discrepancy. 

*  Sorplus  accunulated  prior  to  July  30,  1913. 

After  carefully  studying  the  testimony,  analyzing  the  records 
of  the  petitioner,  the  Commission  is  of  the  opinion  that  a  sur 
charge  of  4  mills  on  power  rates  will  yield  revenue  suflBcient  to 
maintain  the  credit  of  the  company  and  insure  a  fair  return. 

The  Public  Service  Commission,  being  fully  advised,  is  of  the 
opinion  that  the  prayer  for  relief  is  meritorious,  but  slightly 
excessive  in  amount.  If  operation  proves  its  estimates  inade- 
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quate,  tiiey  can  be  corrected,  the  Commission  at  all  times  having 
the  power — ^if  not  duty — to  amend  orders  of  this  character. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  prayer  of  petitioner  be  and  it  is  hereby  denied. 

It  is  further  ordered  that  petitioner  be,  and  is  hereby,  author- 
ized to  add  to  its  charge  for  service,  beginning  with  service  ren- 
<lered  April  1,  1918,  and  continuing  until  further  order  of  this 
Commission,  but  in  no  event  beyond  April  1,  1920,  a  surcharge 
of  4  mills  per  kw.  hr.  to  all  bills  rendered  under  filed  schedules 
designated,  for  each  municipality  or  community,  as  follows : 

Marion  Schedules  M,  N,  0,  P,  Q,  S  and  T 

Jonesboro    Schedules  I,  J,  and  L 

FairmouBt    . . ; Schedules  I|  J,  and  L 

Gaston   Schedules  I,  J,  and  L 

Matth«wa    Schedules  I,  J,  and  L 

Upland  Schedules  I,  J,  and  L 

Sweetser    Schedules  I,  J,  and  L 

Sommitville    Schedules  A,  B,  and  D 

Fowlerton    Schedules  I,  J,  and  L 

Gas  City   Schedules  A,  B,  and  D 

Rural  Power Schedule  A 

It  is  further  ordered  that  this  authorization  shall  not  be  in- 
terpreted as  in  any  wise  changing  or  modifying  the  present  exist- 
ing unaltered  rate  structure,  and  that  said  surcharge  shall  be 
added  as  a  separate  charge  on  bills  rendered  and  shall  be  desig- 
nated a  "war  surcharge." 

Note. — In  Be  Indiana  General  Service  Co.  No.  3689,  April  10, 
1918,  the  Indiana  Commission  allowed  a  surcharge  of  5  mills  per 
kilowatt  hour  upon  substantially  the  same  grounds. 


HARTIiAND  PUBLIC  SERVICE  COMMISSIOX. 

PUBLIC  SERVICE  COMMISSION  OF  MARYLAND 

V. 

JOHN  J.  CAELIN  HEATING  COMPANY. 

[Case  No.  1440;  Order  No.  4278.] 

Return  —  War  conditions  •«  Utility  ancillary  to  land  development  en- 
terprise. 

A  utildty  organized  merely  as  part  of  a  laad  derelopmeiit  enter- 
prise, while  not  entitled  to  the  same  consideration  on  an  application 
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for  an  increase  in  rates  as  would  be  accorded  an  ordinary  utility,  should 
nevertheless  be  entitled  to  increase  rates  sufficiently  to  |irovide  a  return 
approximately  equal  to  the  actual  cost  of  furnishing  heat. 

[AprU  22,  1918.] 

Complaint  against  the  filing  of  an  increased  schedule  of  rates 
for  heating  service;  schedule  declared  excessive;  reasonable 
rates  for  such  service  established  by  the-€ommission, 

Appearances :  Osborne  I.  Yellott,  Assistant  General  Counsel, 
for  the  Commission;  Vernon  Cook,  attorney  for  complainants; 
Edward  M.  Hammond  and  Charles  F.  Stein  for  the  respondent 

By  the  Commission:  Something  over  two  years  ago  the  re- 
spondent John  J.  Carlin  purchased  a  tract  of  land  on  the  west 
side  of  the  Eeisterstown  road  just  beyond  Druid  Hill  park,  and 
proceeded  to  develop  the  same  by  subdividing  the  tract  into  lots, 
laying  out  streets,  and  erecting  houses  on  certain  of  said  lots. 
The  houses  were  of  the  small  two-story  type  rather  common  to 
the  community,  and  in  order  to  make  them  more  readily  salable 
Mr.  Carlin  introduced  a  number  of  improvements  such  as  hard- 
wood floors,  inclosed  bathrooms,  etc  The  principal  novelty  of 
the  houses,  however,  was  the  fact  that  they  were  designed  to  re- 
ceive hot  water  and  heat  from  a  central  community  heating  plant 
to  be  constructed  on  a  portion  of  the  subdivision  by  Mr.  Carlin 
and  thereafter  operated  by  him  for  use  solely  in  connection  with 
houses  built  in  such  subdivision.  In  view  of  the  fact  that  the 
houses  were  to  be  so  heated  they  were  built  without  chimneys  or 
fireplaces,  this  making  their  owners  or  occupants  entirely  de- 
pendent upon  the  Carlin  community  heating  plant  for  both  heat 
and  hot  water. 

A  number  of  the  houses  were  constructed  accordingly,  until 
now  there  are  something  over  one  hundred  and  twenty-five  of 
these  houses  in  the  subdivision,  many  of  whidi  have  been  sold 
by  Mr.  Carlin  to  purchasers  under  contracts  of  sale.  Some 
thirty  or  more  of  these  contracts  of  sale  contained  clauses  sub- 
stantially as  follows:  "It  is  further  agreed  that  the  purchaser 
will  use  community  heat  for  the  period  of  five  years  at  the  mini- 
mum rate  of  $60  per  year  on  meter.  Steam  rate  to  be  45  cents 
per  1,000  pounds  (of  condensation) •    Hot  water  on  tap  the  year 

round." 
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Some  of  the  other  purchasers  of  houses  testified  at  the  hear- 
ings before  the  Commission  that  they  had  been  told  by  Mr.  Car- 
lin  or  his  sales  representatives  that  steam  would  be  furnished  at 
the  rate  of  45  cents  per  1,000  pounds  of  condensation  for  not  less 
than  five  years;  but  this  was  denied  by  Mr.  Carlin,  who  stated 
that  he  inserted  the  clause  in  the  contracts  merely  to  bind  the 
purchasers  to  take  the  heat  upon  the  above  terms  for  at  least  five 
years  and  thereby  justify  him  in  going  ahead  with  the  heating 
plant. 

The  rates  originally  diarged  by  Mr.  Carlin,  who  conducted  the 
community  heating  branch  of  his  business  as  the  John  J.  Carlin 
Heating  Company,  were  as  follows:  "First  30,000  pounds  of 
condensation  per  month  45  cents  per  1,000  pounds;  the  next 
10,000  pounds  of  condensation  per  month,  40  cents  per  1,000 
pounds;  the  next  10,000  pounds  of  condensation  per  month  35 
cents  per  1,000  poimds."  These  charges  were  subject  to  a  10 
per  cent  discount  for  payment  within  ten  days  after  date  of  bill, 
the  consumer  agreeing  that  the  minimum  monthly  payment 
should  be  $5  net 

While  these  rates  were  put  in  force  by  Mr.  Carlin  on  Decem- 
ber 1,  1915,  when  operation  of  the  heating  plant  was  begun,  they 
were  never  filed  with  the  Public  Service  Commission,  as  required 
by  law  in  the  case  of  all  public  utilities  subject  to  its  jurisdiction, 
nntil  November  19,  1917. 

On  the  same  day  he  filed  his  "schedule  No.  2"  with  the  Com- 
mission, embodying  a  new  set  of  rates  as  follows:  "For  the 
first  10,000  pounds  of  steam  condensation,  the  charge  will  be  $1 
per  1,000  pounds;  for  the  second  10,000  pounds,  90  cents  per 
1,000;  for  the  third  10,000  pounds,  80  cents  per  1,000;  for  the 
fourth  10,000  pounds,  70  cents  per  1,000 ;  for  the  fifth  10,000 
pounds,  60  cents  per  1,000;  for  all  steam  in  excess  of  50,000 
pounds,  as  heretofore  set  forth,  charge  will  be  50  cents  per  1,000 
pounds."  These  new  rates  were  made  subject  to  "a  discount  of 
10  per  cent  on  aU  monthly  bills  amounting  to  more  than  $5,50 
when  paid  strictly  on  or  before  the  10th  of  each  month  following 
that  for  which  service  has  been  rendered."  The  rule  requiring 
the  minimum  monthly  payment  of  $5  net  was  not  changed  by  the 
new  schedule.  The  new  schedule  was  to  become  effective  Decem- 
ber 20,  1917,  thus  giving  the  thirty  days'  notice  required  by  law. 
P.U.R.1918D. 
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The  same  day  the  old  and  new  schedules  were  filed  with  the 
Commission,  Mr.  Carlin  delivered  to  all  his  customers  a  notice 
of  the  proposed  increase  in  rates,  stating  that  such  increase  was 
''absolutely  necessary  in  view,  of  the  unprecedented  advance  in 
the  cost  of  coal,  material,  and  labor ;"  further  saying  in  this  con- 
nection :    ^'The  present  rate  for  steam  was  based  on  coal  at  $1.50 
per  ton  at  the  mines,  with  freight  $1.60  per  ton.    At  the  present 
time  coal,  when  it  can  be  gotten  at  all,  costs  under  our  present  con- 
tract, $4.80  per  ton  at  the  mines,  with  freight  $1.76  per  ton, 
making  a  net  increase  of  $3.45  for  every  ton  of  coal  used. 
.     .     .     All  consumers  are  urged  to  be  as  eoonomical  as  possible 
with  the  use  of  steam,  as  the  coal  situation  is  very  critical.    It 
does  not  seem  to  be  a  matter  of  dollars  and  cents  in  buying  coal, 
but  it  is  a  problem  to  get  it  at  any  price.     We  are  in  hope  of 
being  in  a  position  to  give  you  a  lower  rate  for  steam  used  just 
as  soon  as  labor,  coal,  and  materials  are  on  a  normal  basis." 

The  filing  of  the  above  schedules  and  the  delivery  of  the  notices 
aforesaid  were  almost  immediately  foilowed  by  a  flood  of  protests 
to  this  Commission.  Some  of  the  earlier  of  these  protests  raised 
the  question  of  the  right  of  Mr.  Carlin  to  raise  his  rates  for 
service  in  the  face  of  ike  agreement  with  some  of  his  purchasers 
hereinbefore  referred  to.  This  matter  was  referred  to  the  general 
counsel  of  the  Commission,  with  a  request  for  his  opinion  there- 
on. On  November  30,  1917,  the  general  counsel  filed  such  opin- 
ion, in  which  he  stated :  "This  agreement  would  be  subject  to  the 
jurisdiction  and  authority  conferred  by  law  upon  the  Public 
Service  Commission  of  Maryland,  in  relation  to  the  rates  of  heat- 
ing and  refrigerating  companies,  and  would  be  revocable,  so  far 
as  the  rates  for  community  heat  prescribed  by  it  is  concerned, 
by  the  exercise  of  its  jurisdiction  and  authority  by  the  Commis- 
sion at  any  time.  This  was  held  true  even  though  a  special  con- 
tract for  a  water  rate  entered  into  before  the  passage  of  the 
Public  Service  Commission  Law.  Yeatman  v.  Towers,  126  Md. 
513,  P.TT.R.1915E,  811,  95  Atl.  158.  The  Commission  has  no 
legal  power  to  restrain  the  John  J.  Carlin  Heating  Company 
from  filing  such  a  rate  schedule  as  that  menti<med  in  its  notice 
to  its  consumers.  I  do  not  mean,  however,  to  say  that  Mr.  and 
Mrs.  Kirwan  may  not  have  some  contract  right  of  redress,  en- 
forceable in  the  courts,  against  John  J.  Carlin,  or  the  John  J. 
P.U.R.1918D. 
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Carl  in  Heating  Comprany,  if  that  is  but  a  tradename  under 
which  he  is  carrying  on  business.  However,  if  the  new  rates  fixed 
by  the  John  J.  Carlin  Heating  Company  are  unreasonable  or 
excessive,  the  Commission  has  the  power,  on  its  own  motion  or 
on  the  complaint  of  any  patron  of  the  company,  to  fix  reasonable 
maximum  rates.'' 

In  view  of  the  large  number  and  variety  of  complaints  against 
the  increased  rates  proposed  by  Mr.  Carlin,  the  Commission 
decided  to  file  in  the  matter  a  coijiplaint  of  its  own  motion.  This 
was  done  by  the  passage  of  the  Commission's  order  No.  3982  on 
December  4,  1917,  in  which  it  was  alleged:  "That  the  rates 
and  charges  charged  and  collected  by  said  company  for  its  serv- 
ices are  excessive,  unjust,  and  unreasonable,"  a  copy  of  such 
order  being  forwarded  the  said  John  J.  Carlin  Heating  Com- 
pany, with  directions  to  satisfy  the  complaint,  or  answer  said 
charges  in  writing  within  ten  days  from  the  date  of  service. 
Such  answer  was  filed  December  11,  1917,  and  contained  a 
denial  that  such  rates  -and  charges  were  excessive,  unjust,  or 
unreasonable.  On  the  same  day  the  Commission  directed  its 
chief  engineer  to  investigate  and  report  as  to  the  physical  con- 
dition and  value  of  the  property  of  the  heating  company,  and 
also  directed  its  auditor  to  examine  the  bodts  of  said  company 
with  a  view  of  ascertaining  its  financial  status. 

On  December  21, 1917,  thirty  persons  claiming  to  be  customers 
of  the  heating  company,  and  to  have  contracts  for  service  at  the 
cdd  rates,  filed  their  petition,  protesting  against  the  proposed 
increased  rates  and  asking  to  be  made  parties  to  the  proceeding, 
with  leave  to  participate  therein.  On  the  same  day  order  No. 
4,006  was  passed  by  this  Commission,  granting  the  prayer  of 
such  petition. 

Subsequently  a  number  of  other  protests  were  received,  and 
the  case  was  set  for  a  hearing  before  the  Commission  on  March 
7,  1918,  the  hearing  being  continued  on  several  days. 

Meanwhile  the  reports  of  the  chief  engineer  and  auditor  of 

the  Commission  respectively  had  been  filed.     The  report  of  the 

chief  engineer  of  the  Commission  showed  the  reproduction  cost 

new  of  the  property  as  of  December  31,  1917,  to  be  $62,701, 

from  which  he  deducted  accrued  depreciation  amounting  to  $3,- 

056,  leaving  a  present  value  as  of  that  date  of  $59,645.  His 
P.U.R.1918D. 
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estimate  of  the  working  capital  was  $3,000,  made  up  of  $2,000, 
being  the  estimated  value  of  material  and  supplies  normally  kept 
on  hand,  pay  roll  $500,  and  cash  $500.  The  report  of  the 
auditor  showed  that  the  book  value  of  the  physical  property  of 
the  heating  company  was  $71,555.15  as  of  December  31,  1917. 

In  view  of  further  facts  disclosed  by  the  auditor's  report  as 
to  the  operating  expenses  and  receipts  of  the  heating  plant,  it 
would  not  seem  necessary  for  the  Commission  at  the  present 
time  to  pass  finally  upon  the  fair  value  of  the  property  of  the 
heating  company  for  rate-making  purposes.  Suffice  it  to  say  for 
our  present  purposes  that  it  is  not  less  than  $60,000  as  of  Decem- 
ber 31,  1917;  and  this  figure  is  used  solely  for  convenience  in 
estimating  the  annual  depreciation  in  calculating  the  amount  of 
operating  expenses. 

The  report  of  the  auditor  further  showed  that,  according  to 
the  books  of  the  company,  during  the  earlier  period  of  the  enter- 
prise, to  wit,  the  twenty-one  months  from  December  1,  1915, 
when  the  plant  was  first  put  into  operation,  to  August  31,  1917, 
there  was  a  total  deficit  from  operation  of  $^,175.57  or  an  aver- 
age of  $331.69  per  month ;  and  that  for  the  period  of  four  months 
from  September  1,  1917,  to  December  31,  1917,  when  the  books 
were  kept  with  more  accuracy,  there  was  a  total  deficit  from 
operation  of  $1,388>11,  or  an  average  loss  of  $347.03  per  month, 
the  average  cost  of  labor  during  this  period  being  $242.24  per 
month,  the  ratio  of  operating  expenses  to  earned  revenue,  240.25 
per  cent,  and  the  ratio  of  coal  used  to  earned  revenue  being 
113.45  per  cent. 

The  auditor  further  stated  in  his  report  that  the  operating 
expense  figures  included  in  his  exhibits  did  not  embrace  any 
office  salaries,  rent  or  telephone  bills,  or  any  allowance  for  depre- 
ciation of  plant.  The  chief  engineer's  report  had  shown  that  the 
annual  rate  of  depreciation  was  3.12  per  cent  on  the  reproduction 
cost  new  of  $62,701,  amounting  to  $1,956  per  annum ;  and  other 
evidence  in  the  case  indicated  that  $1,000  per  annum  would 
not  be  an  excessive  allowance  for  salaries,  office  rent,  telephone 
and  other  incidental  expenses  which  Mr.  Carlin  had  paid  in 
connection  with  his  real  estate  development,  and  had  not  charged 
up  to  the  heating  enterprise. 

During  the  course  of  the  hearings  a  ftupplraientary  report  was 
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filed  by  the  auditor,  showing  the  amount  that  would  have  been 
paid  by  the  company's  customers  during  the  period  from  Septem- 
ber 1,  1917,  to  December  31,  1917,  had  the  new  rate  been  in 
effect;  and  a  statement  based  upon  a  similar  assumption  wa3 
filed  in  evidence  by  Mr.  Siegfried,  a  witness  for  the  company; 
this  latter  statement  showing  that  the  net  profit  for  the  above 
four  months,  with  the  proposed  new  rates  in  effect,  would  have 
been  $707.68  or  an  average  of  176.92,  exclusive  of  any  allowance 
for  depreciation,  office  salaries,  rent  or  telephone  bills,  or  any  re- 
turn upon  the  investment. 

During  the  course  of  the  examination  of  the  auditor,  he  was 
asked  by  the  assistant  general  counsel,  representing  the  Com- 
mission, to  file  a  statement  showing  the  actual  cost  of  coal,  labor, 
and  miscellaneous  expenses  which  went  into  each  1,000  pounds 
of  condensation  furnished  customers  of  the  company  during  the 
month  of  December,  1917,  and  also  during  the  four  months, 
September  1,  1917,  to  December  31,  1917.    This  statement  was 
subsequently  filed,  and  showed  that  during  the  month  of  Decem- 
ber the  actual  cost  of  coal  in  each  1,000  pounds  of  condensation 
was  61.24  cents,  of  labor  9.49  cents,  and  of  miscellaneous  ex- 
penses 4.31  cents,  a  total  of  76.07  cents,  to  which  was  added  a 
further  expense  of  4.98  cents  on  account  of  depreciation  and 
2.55  cents  on  account  of  the  additional  $1,000  per  year  assumed 
to  represent  the  fair  cost  of  salaries,  superintendent,  office  ex- 
penses, and  telephone,  making  a  total  of  82.60  cents  per  1,000 
pounds  of  condensation.     During  the  four  months'  period  from 
September  1,  1917,  to  December  31,  1917,  the  actual  cost  of  coal 
per  1,000  pounds  of  condensation  was  54.65  cents,  of  labor  14.82 
cents,  and  of  miscellaneous  expenses  3.89  cents, — a  total  of 
73.36  cents.    The  prorated  expense  of  depreciation  during  this 
period  would  have  been  10.05  cents,  and  that  of  the  additional 
$1,000  for  the  above  purposes  5.14  cents,  making  a  total  cost  of 
88.55  cents  per  1,000  pounds  of  condensation.     The  auditor 
stated  in  his  testimony  that  these  costs  would  be  relatively  great- 
er during  the  siimmer  months  than  during  the  months  for  which 
the  above  figures  were  given. 

From  the  aforegoing  figures  it  is  perfectly  clear  that,  owing 
to  the  largely  enhanced  cost  of  coal,  material,  and  labor  going 
into  the  production  of  steam  furnished  the  customers  of  the  heat- 
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ing  company,  the  original  rates  of  45  cents  per  1,000  pounds  for 
the  first  30,000  pounds  of  condensation  per  month,  with  ^edu^ 
tions  to  40  and  35  cents  respectively  for  larger  consumptions, 
and  with  the  further  discount  of  10  per  cent  for  cash,  were  hard- 
ly one  half  the  actual  cost  of  furnishing  such  feteam,  independ- 
ently entirely  of  any  return  whatsoever  upon  the  fair  value  of 
the  investment,  which,  as  we  have  seen,  is  certainly  not  less  than 
$60,000. 

It  is  equally  clear  that  the  higher  rates  embodied  in  schedule 
No.  2  filed  November  19,  1917,  against  which  the  specific  pro- 
tests in  this  case  have  been  made,  would  be  entirely  inadequate 
to  pay  Mr.  Carlin  the  actual  cost  of  furnishing  such  steam  phis 
anything  like  a  fair  return  upon  his  investment  in  the  enterprise. 

The  respective  rights  and  obligations  of  those  engaged  in  ren- 
dering public  services  of  "the  nature  of  those  here  involved,  and  of 
tho«e  members  of  the  general  public  who  avail  themselves  of  such 
services,  are  of  a  peculiar  nature  and  are  in  many  respects  co^ 
relative.  On  the  one  hand,  the  proprietor  of  the  public  service 
enterprise  is  under  a  legal  obligation  to  furnish  the  public  ade- 
quate service  at  reasonable  rates;  and,  on  the  other  hand,  the 
members  of  the  public  who  avail  themselves  of  such  service  are 
expected  to  pay  such  reasonable  rates  therefor.  Ordinarily  what 
is  a  reasonable  rate  for  a  specific  public  service  is  determined  by 
the  cost  of  rendering  that  service,  and  such  cost  is  in  turn  deter- 
mined by  ascertaining  first  the  actual  operating  expenses  in- 
curred in  rendering  the  same,  adding  thereto  the  sum  estimated 
to  be  necessary  to  keep  the  property  at  all  times  in  proper  con- 
dition of  repair  and  make  replacements  of  the  same  as  it  goes 
out  of  service  by  reason  of  actual  physical  deterioration  or  any 
other  cause,  and  then  adding  to  these  such  a  sum  as  will  represent 
a  fair  return  upon  the  value  of  the  property  used  in  such  public 
service. 

But  this  largely  mechanical  process  of  arriving  at  reasonable 
rates  to  be  charged  for  public  service  of  any  kind  is  by  no  means 
always  the  final  test  to  be  applied  in  a  rate-making  case.  The 
rates  which  may  properly  be  charged  for  service  in  any  given 
case  must  be  rates  which  will  be  reasonable  under  all  the  circum- 
stances of  that  particular  case,  and  there  are  frequently  found  to 

exist  in  specific  cases  circumstances  which  would  make  rates 
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arrived  at  by  the  aforegoing  formula  most  unjust  to  the  public 
or  unreasonable  in  themselves.  It  is  unnecessary  here  to  refer  to 
a  great  variety  of  such  circumstances  which  do  not  exist  in  the 
case  now  before  us,  and  which  have  been  recognized  by  ourselves 
or  other  rate-making  bodies  as  justifying  departures  from  the 
above  general  rule.  Suffice  it  for  our  present  purposes  to  confine 
ourselves  to  the  circumstances  of  this  particular  case,  which  would 
seem  to  make  it  unjust  to  the  particular  consumers  whose  rights 
are  held  involved  that  they  should  be  required  to  pay  rates  which 
would  be  arrived  at  by  applying  the  above  formula. 

These  circumstances  are,   first,   that  the  community-heating 
plan  was  widely  advertised  by  Mr.  Carlin  as  an  especial  induce- 
ment to  the  public  to  buy  his  houses,  rather  than  buy  other  some- 
what similar  houses  at  approximately  the  same  price  in  the  im- 
mediate neighborhood;  second,  that  the  houses  themselves  were 
built  without  chimneys  and  fireplaces,  so  that  the  purchasers 
became    absolutely    dependent    upon    the    community    heating 
plant  for  their  comfortable  occupancy ;  third,  that  whether  or  not 
Mr.  Carlin  actually  contracted  with  certain  of  the  purchasers  to 
furnish  them  heat  at  the  rate  of  45  cents  per  1,000  poimds  of 
steam  condensation,  with  a  minimum  yearly  charge  of  $00,  he 
did  in  fact  put  such  a  schedule  into  effect,  and  maintained  the 
same  during  the  entire  period  covering  the  sale  of  the  one  hun- 
dred and  twenty-five  or  more  houses  now   on  the  property; 
fourth,  that  in  undertaking  this  heating  enterprise  in  conjunc- 
tion with  his  land-development  enterprise,  Mr.  Carlin  did  not 
consider  himself  the  proprietor  of  a  public  utility  in  either  the 
commonly  accepted  or  statutory  sense,  and  never  in  fact  even 
filed  his  schedules  or  rates  with  the  Public  Service  Commission 
until  November  19, 1917,  when  he  undertook  to  more  than  double 
the  same;  fifth,  that  the  heating  enterprise  was  entirely  ancil- 
lary to  his  main  enterprise  of  developing  this  particular  tract  of 
land,  and  its  construction  and  maintenance  up  to  the  present 
time  have  unquestionably  resulted  in  his  making  more  rapid  sales 
of  his  houses  and  lots  than  he  wDuld  have  made  had  not  such 
special  inducement  of  community  heating  been  made  prospective  - 
purchasers ;  and,  sixth,  that  up  to  the  present  time  Mr.  Carlin's 
prospective  land  development  is  hcardly  more  than  one  third  com-' 

pleted,  and  Mr,  Carlin  himself,  as  he  clearly  stared  on  the  wit- 
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ness  stand,  never  expected  it  to  be  an  independently  paying 
proposition  in  its  early  stages. 

It  is  unfortunate  that  the  Commission  was  not  able  to  form 
from  the  evidence  any  satisfactory  conclusion  as  to  the  amount  of 
profit  derived  by  Mr.  Carlin  in  the  development  of  his  property 
through  the  construction  and  maintenance  of  such  community 
heating  plant,  but  all  the  suggestions  for  measuring  these  profits 
were  of  such  a  purely  hypothetical  and  speculative  nature  as  not 
to  justify  even  an  approximate  estimate  of  their  amount.  Neve^ 
ihelcss  the  fact  that  the  heating  plant  was  merely  ancillary  to 
the  land  development  enterprise  materially  differentiates  this 
c^ase  from  the  ordinary  case  where  the  services  of  the  public  are 
the  chief  aim  of  a  utility,  and  the  charges  made  the  public  afford 
the  sole  compensation  to  the  owner  for  such  service. 

But  notwithstanding  all  the  above  facts,  this  Commission  is 
by  no  means  of  the  opinion  that  now,  that  the  cost  of  coal  and 
labor  have  arisen  to  their  present  levels  by  reason  of  war  condi- 
tions, which  were  evidently  not  foreseen  either  by  Mr.  Carlin  at 
the  time  of  starting  his  heating  plant  or  by  his  purchasers  at  the 
time  of  connecting  their  houses  with  the  same,  Mr.  Carlin  should 
be  required  to  bear  the  whole  cost  of  such  greatly  enhanced  costs, 
and  the  owners  of  the  houses  in  question  be  permitted  to  profit 
so  greatly  by  his  loss  as  they  would  profit  were  the  original  pre- 
war rates  to  be  continued  longer  in  force. 

The  most  that  these  purchasers  would  reasonably  contend 
would  be  that  they  were  misled  into  purchasing  Mr.  CarUn's 
houses  by  either  an  express  or  implied  understanding  that  they 
would  get  heat  at  the  reduced  cost  at  which  he  was  then  furnish- 
ing it  under  conditions  then  existing,  or  which  might  reasonably 
be  anticipated  to  continue  into  the  future.  Had  they  not  bought 
his  houses,  they  would  presumably  have  bought  elsewhere,  and 
in  that  event  would  have  been  obliged  themselves  to  bear  these 
increased  costs  brought  about  by  war  conditions.  Under  such 
circumstances  it  would  neither  be  equitable  nor  just  for  this  Com- 
mission at  this  time  to  require  Mr.  Carlin  to  bear  the  entire 
loss  involved  in  such  enhanced  costs,  and  to  say  that  the  owners 
of  the  houses  purchased  from  him  should  bear  no  portion  of  the 
same. 

With  these  views  in  mind,  and  with  the  idea  of  arriving  at  a 
P.U.R.1918D. 
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* 

decision  which  will  be  approximately  fair  to  all  the  parties  con- 
cerned under  the  peculiar  circumstances  of  this  particular  case, 
we  have  determined  to  formulate  and  approve  a  schedule  of 
rates  to  he  charged  by  Mr.  Carlin  which  will  yield  him  a  sum 
approximately  equal  to  the  actual  cost  of  furnishing  heat  to  his 
customers,  including  in  such  cost  his  actual  operating  expenses 
under  existing  conditions,  with  a  reasonable  allowance  for  the 
depreciation  which  his  plant  is  undergoing,  but  excluding  there- 
from any  return  whatsoever  upon  his  investment.  Our  auditor 
has  accordingly  prepared  for  us  a  schedule  of  proposed  rates 
which  will  produce  approximately  these  results,  and  this  schedule 
will  be  embodied  in  the  order  passed  pursuant  to  this  opinion. 

The  rates  established  by  this  order  will  be  subject  to  change 
whenever  changes  in  existing  conditions  as  to  the  marjcet  prices 
of  coal  and  labor,  or  other  pertinent  circumstances,  may  seem  to 
the  Commission  to  warrant  such  changes. 


MISSOURI  SUPREME  COURT. 

STATE  EX  EEL.  AND  TO  USE   OF  MISSOUEI  PACIFIC 
EAILROAD  COMPANY 

r. 
VITAL  W.  GARESCHE. 

(No.  20,402.) 
(_  Mo.  — ,  202  8.  W  400.) 

Procedure  —  Injunction  —  Notice  of  intention  to  8ue, 

1.  A  railroad  company  is  not  entitled  to  notice  and  hearing  upon 
the  question  whether  the  Missouri  Commission  should  direct  a  suit  to 
be  brought  to  restrain  a  violation  of  its  order. 

Procedure  —  Enforcement  of  Commission  order  —  Injunction. 

2.  No  restraining  orders  or  temporary  injunctions  may  be  granted 
in  a  proceeding  by  the  Missouri  Public  Service  Commission,  under  §  64 
of  the  Laws  of  1013,  against  a  railroad  company  to  compel  it  to  desist 
from  violating  the  law. 

[March  29,  1918.] 

Pboiiibition  on  relation  of  the  Missouri  Pacific  Kailway 
Company  against  Vital  W.  Garesche,  Judge  of  the  Circuit  Court 
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of  St.  Louis,  upon  the  iseuance  of  a  restraining  order  and  an 
order  to  show  cause  why  a  temporary  injunction  or  writ  of  man- 
damus should  not  issue ;  preliminary  rule  made  absolute. 

Appearances :  Edward  J.  White,  H.  H.  Larimore,  and  J.  F. 
Green,  all  of  St  Louis,  for  relator;  Alex.  Z.  Patterson,  General 
Counsel,  and  James  D.  lindsay,  Assistant  Counsel,  both  of  Jef- 
ferson City  (Joseph  T.  Davis^  of  St.  Louis^  of  counsel),  for 
respondent 

Blair,  J.,  delivered  the  opinion  of  the  court : 

The  Public  Service  Commission  directed  its  counsel  to  insti- 
tute suit  against  relator  to  compel  it  'Ho  cease  to  omit  and  refuse, 
in  violation  of  law,  to  furnish,  upon  application,  cars  for  ship- 
ment of  railroad  ties"  between  designated  points,  "and  to  compel 
it  to  furnish  cars"  for  like  shipments.  Suit  was  begun  in  the 
circuit  court  of  the  city  of  St.  Louis,  and  assigned  to  the  division 
thereof  over  which  respondent  presides.  Respondent  issued  a 
restraining  order,  and  ordered  defendant,  relator  herein,  to  ap- 
pear ten  days  later  and  show  cause  "why  a  temporary  injunction 
or  writ  of  mandamus  should  not  issue  as  prayed  for."  Three 
days  later  service  was  had  upon  relator,  and  the  day  following  it 
applied  here  for  a  writ  of  prohibition,  and  a  preliminary  rule  was 
issued. 

[1]  L  Under  §  64  (Laws  1913,  p.  600)  of  the  Public  Serv- 
ice Commission  Act  the  Commission  is  empowered,  whenever  it 
is  of  the  opinion  that  a  railroad  corporation  is  violating,  or  about 
to  violate,  its  legal  duty,  to  direct  its  counsel  to  institute  a  suit 
to  restrain  such  violation  or  compel  compliance  with  the  law  or 
valid  order.  Relator's  contention  that  it  was  entitled  to  notice 
and  a  hearing  upon  the  question  whether  the  Commission  should 
direct  a  suit  to  be  brought  under  §  64  is  untenable.  The  order 
or  direction  to  counsel  to  bring  suit  decides  nothing  against  a 
defendant  in  such  proceeding.  It  is  a  direction  to  counsel  to 
appeal  to  the  courts  for  correction  of  abuses  the  Commission 
thinks  exist.  Xotice  and  hearing  are  had  in  the  court  in  which 
the  suit  is  brought.  The  cases  cited  chiefly  are  such  as  involve 
orders  imposing  some  burden  of  themselves.  They  are  inappli- 
cable. 
P.U.R.1918D. 
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[2]  II.  With  regard  to  the  proceedings  in  the  circuit  court  in 
a  suit  begun  at  the  direction  of  the  Commiasion  under  §  64,  that 
section  provides :  "The  general  counsel  to  the  Commission  shall 
thereupon  begin  such  action  or  proceeding  by  a  petition  to  such 
court  alleging  the  violation  complained  of  and  praying  for  ap- 
propriate relief  by  way  of  mandamus  or  injunction.  It  shall 
thereupon  be  the  duty  of  the  court  to  specify  the  time,  not  exceed- 
ing thirty  days  after  service  of  a  copy  of  the  petition,  within 
which  the  common  carrier,  railroad  corporation  or  street  railroad 
corporation  complained  of  must  answer  the  petition.  In  case  of 
default  in  answer  or  after  answer,  the  court  shall  immediately 
inquire  into  the  facts  and  circumstances  in  such  manner  as  the 
court  shall  direct  without  other  or  formal  pleadings,  and  without 
respect  to  any  technical  requirement  Such  other  persons  or 
corporations  as  the  court  shall  deem  necessary  or  proper  to  join 
as  parties  in  order  to  make  its  order,  judgment  or  writs  effective, 
may  be  joined  as  parties  upon  application  of  the  general  counsel 
to  the  Conamission.  The  final  judgment  in  any  such  action  or 
proceeding  shall  either  dismiss  the  action  or  proceeding  or  direct 
that  a  writ  of  mandamus  or  an  injunction  or  both  issue  as  prayed 
for  in  the  petition  or  in  such  modified  or  other  form  as  the  court 
may  determine  will  afford  appropriate  relief." 

We  think  these  provisions  furnish  a  system  excluding  the  is- 
suance of  restraining  orders  and  temporary  injunction.  They 
prescribe  procedure  with  considerable  detail,  defining  the  steps 
the  court  is  to  take  in  suits  begun  under  the  section.  The  design 
is  to  secure  a  decision  on  the  merits  as  promptly  as  may  be.  Any 
other  meaning  often  would  permit  the  entire  relief  sought  to  be 
granted  in  such  cases  under  the  guise  of  restraining  orders  and 
temporary  injunctions.  In  so  far  as  the  trial  court  exceeded  or 
is  about  to  exceed  its  jurisdiction  in  this  respect  the  preliminary 
rule  is  made  absolute. 

All  concur. 

Bond,  J.  (concurring) :  The  Public  Service  Commission,  at 
a  session  of  that  body  on  July  9,  1917,  made  the  following  order: 

"It  appearing  to  the  Conmiission  that  the  Missouri  Pacific 
Railway  Company,  a  common  carrier  owning  and  operating  lines 
of  railway  within  the  state  of  Missouri,  is  omitting  and  refusing 
P.U.R.1918D. 
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and  threatening  to  omit  and  refuse  in  violation  of  law  to  furnish 
cars  upon  application  of  shippers  for  the  shipment  of  railroad 
ties  from  stations  on  its  lines  in  this  state  to  other  points  on  its 
lines  within  this  state,  and  particularly  from  points  upon  the 
St.  Louis,  Iron  Mountain^  &  Southern  branch  or  portion  of  the 
railway  system  of  said  Missouri  Pacific  Railway  Company  in 
Missouri  to  the  city  of  St.  Louis  in  the  state  of  Missouri:  It  is 
accordingly 

"Ordered  (1)  that  the  general  counsel  and  assistant  counsel  to 
the  Commission  be,  and  they  are  hereby,  directed  to  forthwith 
institute  on  behalf  of  the  Public  Service  Commission  of  Missouri 
in  the  name  of  the  state  of  Missouri  such  l^gal  proceeding  or  pro- 
ceedings as  they  shall  deem  expedient  and  necessary  to  compel 
the  said  Missouri  Pacific  Eailway  Company  to  cease  to  omit  and 
I'efuse,  in  violation  of  the  law,  to  furnish  upon  application,  cars 
for  the  shipment  of  railroad  ties  from  stations  and  points  upon 
its  lines  in  the  state  of  Missouri,  to  other  points  and  stations  on 
its  lines  in  the  state  of  Missouri,  and  to  compel  the  said  Mis- 
souri Pacific  Railway  Company  to  furnish  upon  application,  as 
required  by  law,  cars  for  the  shipment  of  railroad  ties  from  sta- 
tions and  points  on  its  lines  within  the  state  of  Missouri,  to  other 
points  and  stations  upon  its  lines  in  this  state,  as  required  by  l&vf. 
"Ordered  (2)  that  this  order  shall  take  effect  on  this  date.'' 
In  compliance  therewith  a  suit  was  brought  in  St.  Louis 
in  the  name  of  the  state  upon  the  relation  of  the  Public  Service 
Commission,  which  alleged  in  substance  that  the  Missouri  Pacific 
Railway  Company  was  a  common  carrier  whose  line  traversed 
certain  portions  of  the  state  of  Missouri,  and  as  such  was  re- 
quired by  law,  upon  proper  notice,  to  furnish  to  shippers  suflS- 
cient  and  suitable  cars  for  the  transportation  of  property  in  car- 
load lots.  The  petition  then  alleged  that  on  July  14th  and  there- 
tofore it  had  information,  direct  and  specific,  of  the  "facts  and 
circumstances  of  various  and  sundry  shipments  of  railroad  ties 
being  offered  to  said  defendant  railroad  company  for  transporta- 
tion" from  other  points  on  its  line  to  the  city  of  St  Louis.  The 
petition  alleged  that  these  shipments  were  refused  by  the  railroad 
company  after  notice  requiring  it  to  furnish  suitable  cars  for 
their  transportation;  that  defendant  railroad  company  refused 

to  furnish  said  cars  in  violation  of  the  laws  of  Missouri;  that 
P.U,R.1918D. 

Digitized  by 


Google 


STATE  EX  REL.  MISSOURI  P.  R.  CO.  ▼.  GARESCHE.  713 

the  ahipments  in  question  were  carload  lots;  that  the  relator,  the 
Public  Service  Commission,  "had  knowledge  of  these  facts  in 
reference  to  car  load  shipments,"  specifying  the  stations  by 
name  where  the  same  were  offered  to  defendant  railroad  com- 
pany, and  of  the  rule  of  said  company  refusing  to  accept  such 
shipments  to  St.  Louis  when  consigned  to  consignors.  The.  peti- 
tion thereupon  alleged,  to  wit,  "that  in  pursuance  of  the  above 
information  and  facts  presented  to  the  Public  Service  Commis' 
9ion  of  the  state  of  Missouri"  (italics  ours)  it  issued  an  order, 
directing  the  institution  of  a  suit  "against  said  defendant  rail- 
road company  in  the  nature  of  a  mandamus  or  injunction  pro- 
ceeding, praying  the  court  to  compel  said  Missouri  Pacific  Rail- 
way Company  to  cease  to  omit  and  refuse,  in  violation  of  the  law, 
to  furnish,  upon  application,  cars  for  the  shipment  of  railroad 
ties''  from  and  to  St.  Louis  and  points  on  its  lines  in  Missouri. 
The  petition  exhibited  therewith  the  order  for  the  institution  of 
the  suit ;  alleged  that  the  Public  Service  Commission  was  with- 
out remedy,  except  by  suit,  and  prayed  for  an  alternative  writ 
of  mandamus  or  restraining  order  against  the  defendant  railroad 
and  for  general  relief.  Upon  the  filing  of  this  verified  petition, 
an  order  was  made  by  the  respondent  circuit  judge,  on  July  21, 
1917,  requiring  the  defendant  railroad  to  appear  on  July  30, 
1917,  in  the  division  of  the  court  presided  over  by  him,  and  show 
cause  why  a  temporary  injunction  or  writ  of  mandamus  should 
not  be  issued  as  prayed,  and  in  the  meantime  enjoining  the  rail- 
road company  from  refusing  to  accept  shipments  of  ties  con- 
signed to  consignors  in  St.  Louis,  to  which  ad  interim  order 
the  following  command  was  added:  "And  the  said  defendant, 
its  agents,  and  servants,  be  and  are  hereby  commanded  to  receive 
ties  for  shipment  and  to  furnish  cars  therefor  at  any  and  all  of 
the  shipping  points  and  regular  stopping  places  along  its  line  or 
lines  in  the  state  of  Missouri,  until  the  further  order  of  this 
court." 

Upon  the  making  of  this  order  of  the  circuit  court  an  applica- 
tion for  prohibition  was  filed  in  this  court,  alleging,  as  a  ground 
therefor,  the  foregoing  facts,  coupled  with  further  allegations 
to  the  effect  that  it  was  not  shown  in  the  petition  filed  by  the 
Public  Service  Commission  in  the  circuit  court  of  St.  Louis,  nor 

was  it  the  fact,  that  the  defendant  had  any  notice  or  opportimity 
P.U.R.1918D. 
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to  be  heard  when  the  Public  Service  Commission  made  its  order 
jibove  quoted  and  directed  a  suit  to  enforce  the  same ;  that  neither 
did  the  relator  railroad  company  have  any  information  of  the 
orders  made  in  the  circuit  court  on  the  petition  filed  therein  (m 
behalf  of  the  Public  Service  Commission,  for  which,  and  other 
reasons,  the  defendant  was  without  jurisdiction  to  make  such 
order. 

I  agree  with  the  result  reached  in  the  learned  majority  opin- 
ion, that  our  preliminary  writ  of  prohibition  should  be  made 
absolute,  but  I  do  not  agree  to  the  grounds  given  for  that  con- 
clusion. I  do  not  think  that  §  64  (Laws  1913,  p.  600)  of  the 
Public  Service  Commission  Act  was  intended  to  abrogate  the 
rules  of  procedure  prescribed  by  the  Civil  Code  for  the  conduct 
of  suits.  The  only  purpose  of  that  section  was  to  authorize  the 
Commission  to  invoke  the  remedies  of  "injunction''  and  "man- 
damus," as  they  were  well  known  and  authorized  under  our 
Code  of  Civil  Procedure.  Nor  is  there  anything  in  the  language 
of  §  64  of  the  Public  Service  Commission  Act,  which  in  suits 
thereunder  deprives  the  circuit  courts  of  their  lawful  powers  and 
jurisdiction  in  suits  seeking  relief  by  "injunction"  or  "manda- 
mus." That  section  of  the  sttatutes  and  also  §  113  of  the  same 
act  do  make  provision  for  a  speedy  hearing  of  suits  to  v^ich  the 
state  and  Commission  may  be  parties ;  but  those  provisions  for 
summary  disposition  do  not  go  beyond  their  terms,  and  were  not 
intended  to  alter  or  annul  the  general  statutes  of  this  state 
regulating  the  procedure  and  trial  of  civil  cases.  Their  ob- 
ject is  to  accelerate,  not  to  alter,  the  administration  of  the  law. 
And  it  is  to  record  my  dissent  from  the  seemingly  contrary  view 
taken  in  the  learned  majority  opinion  that  makes  it  necessary 
for  me  to  file  this  concurring  opinion,  setting  forth  the  true 
grounds  on  which  I  think  our  writ  should  be  made  absolute. 
These  are:  That  it  appears  beyond  dispute  (nor  is  the  contrary 
alleged  in  the  petition  filed  in  the  circuit  court)  that  the  Cora- 
mission  did  make  an  order  wherein  in  terms,  and  without  any 
opportunity  of  the  defendant  to  be  heard  thereat,  it  decided  that 
said  relator  "was  omitting  and  refusing  ...  to  furnish 
cars  upon  the  application  of  shippers  for  the  shipment  of  raihroad 
ties,"  etc.  It  is  quite  elemental  that  no  valid  order  of  the  Com- 
mission, prejudicial  to  the  rights  of  the  defendant,  could  be 
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made  without  a  hearing,  or  opportunity  to  be  heard,  on  its  part. 
This  is  conceded,  and  is  established  in  the  cases  cited  from  many- 
jurisdictions,  in  the  brief  of  the  learned  counsel  for  relator.  The 
presentation  of  a  petition  to  the  circuit  judge  in  St.  Louis,  from 
which  it  appeared  that  the  suit  therein  filed  was  to  enforce  an 
order  made  ex  pcurte  and  without  any  opportunity  on  the  part  of 
the  defendant  to  be  heard,  showed  on  its  face  no  power  on  the 
part  of  the  Public  Service  Conunission  to  make  such  order,  and 
vested  said  Circuit  Court  with  no  jurisdiction  to  entertain  such 
suit. 

For  that  reason  I  think  our  writ  should  be  made  absolute. 

Note. — ^Practice  and  procedure  generally. 

The  question  of  whether  the  act  of  a  railroad  company  in  leasing 
land  for  private  use  is  ultra  vires  can  only  be  raised  in  a  direct  pro- 
ceeding by  the  state.  Bartee  Tie  Co.  v.  Jackson  (1917)  281  111. 
452,  117  K  E.  1007. 

In  investigations  by  the  Interstate  Commerce  Commission  all 
parties  must  be  fully  apprised  of  the  evidence  submitted  or  to  be 
considered,  and  must  be  given  opportunity  to  cross-examine  witnesses, 
to  inspect  documents,  and  to  offer  evidence  in  explanation  or  re- 
buttal. Atchison,  T.  &  S.  P.  B.  Co.  ▼.  Spiller  (1917)  —  C.  C.  A. 
— ,  246  Fed.  1. 

In  Coyle  v.  St.  Louis  &  S.  F.  R.  Co.  and  Commercial  Club  V.  St. 
Louis  &  S.  F.  B.  Co.  Causes  Nos.  2450  and  ^696  Order  1198,  Dec. 
5,  1916,  the  Oklahoma  Commission  said^  "The  Corporation  Com- 
mission as  a  forum  for  the  trial  of  these  matters  cite  as  an  impartial 
tribunal  for  the  consideration  of  the  various  contentions  of  the 
.  parties  upon  proper  evidence,  and  thereupon  the  cases  niust  be  de- 
cided in  accordance  with  the  evidence.  Any  matter  of  sufficient 
importance  to  be  presented  at  all  should  be  so  presented  as  to  de- 
velop all  the  pertinent  facts  necessary  to  enable  the  Commission  to 
render  a  competent  judgment  upon  tlie  merits  of  the  case.     The  • 

responsibility  of  presenting  the  case  properly  rests  upon  the  parties 
litigant,  and  not  upon  the  Commission.  The  function  of  the  Com- 
mission is  to  hear  the  facts  offered,  then  to  consider  the  case,  and 
finally  to  render  an  impartial  judgment.*^ 

The  district  attorney  was  not  entitled  as  a  matter  of  right  to  have 
the  venue  changed  to  the  county  in  which  he  is  district  attorney, 
of  an  action  brought  not  alone  against  the  district  attorney,  but 
against  the  Public  Service  Commission  and  the  attorney  general  of 
the  state,  to  restrain  the  defendants  from  commencing  judicial  pro- 
ceedings and  the  Commission  from  issuing  orders  to  enforce  a  statute 
P.U.R.1918D. 
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made  applicable  to  the  plaintiff,  by  virtue  of  the  statute  (N.  Y.  Code 
Civ.  Proc.  §  983,  subd.  2)  declaring  that  actions  against  a  public 
officer  for  an  act  done,  in  virtue  of  his  office,  or  for  an  omission  to 
perform  a  duty  incident  to  his  office,  must  be  tried  in  the  county 
where  the  cause  of  action  arose,  since  the  cause  of  the  action  was  not 
against  the  officer  within  the  meaning  of  the  statute,  and  because  the 
action  was  also  against  a  state  board  and  a  state  officer  located  in 
different  judicial  districts,  who  were  equally  interested  in  the  place 
of  trial  of  the  action,  and  who  were  content  with  the  venue.  Brook- 
lyn Borough  Gas  Co.  v.  Public  Service  Commission  (1916)  175 
App.  Div.  684,  161  N.  Y.  Supp.  169,  affirmed  in  (1917)  220  N.  Y. 
576,  115  N.  E.  1034. 

In  Ee  Connecticut  Co.  Docket  No.  2396,  July  25, 1917,  in  holding 
an  order  of  the  selectmen  of  a  town  requiring  a  street  railway  to  re- 
locate its  tracks  not  void  for  failure  to  give  the  railway  company 
notice  of  the  proposed  highway  improvement  affecting  its  tracks,  and 
an  opportimity  to  be  heard  in  opposition  to  or  in  modification  of 
the  plans,  the  Connecticut  Commission  said:  "It  is  reasonable  to 
assume  that  at  such  a  hearing  the  company  might  propose  alterna- 
tive plans  accomplishing  substantially  the  same  results,  and  which 
would  be  satisfactory  to  the  municipality,  and  would  involve  much 
less  expense  to  the  company.  While  we  do  not  find,  as  urged  by  the 
petitioner,  that  the  order  of  the  fire  district  is  void  for  lack  of  proper 
notice,  we  do  find  that  said  company  was  equitably  entitled  to  an 
opportunity  to  consider,  and  possibly  to  amend  or  modify,  the  pro- 
posed plans  prior  to  the  issuance  of  an  order  by  the  fire  district  in- 
volving so  large  an  expenditure  by  said  company/* 


SfEBRASKA  STAT£  RAIIiWAT  COMMISSION. 

EE  GRAIN  SHORTAGES. 
[Resolution  No.  31.] 

C&n9Htutianal  law '^  Limitation  of  Uahility  hp  carriers '^  Shrinkage 
of  ffrain, 

1.  An  arbitrary  deduction  by  a  carrier  from  grain  shortage  cUiai* 
on  account  of  ''natural  shrinkage"  violates  a  constitutional  provision 
that  the  liability  of  railroad  corporations  as  common  carriers  shall 
never  be  limited. 

Constitutional  law  —  Due  process  —  Arbitrary  ded%tction  by  carrien 
for  grain  shrinkage. 

2.  An  arbitrary  deduction  by  a  carrier  from  grain  shortage  cUims 
on  accoimt  of  "natural  shrinkage"  constitutes  a  determination  in  ad- 
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TaBce  of  a  disputed  question  of  fact,  and  amounts  to  the  taking  of 
property  without  due  process  of  law. 
Bates  —  Juri8dicUon  of  Commission  »  Deductions  for  shrinkage  of 
grain* 

3.  The  questiiHi  of  recovery  for  loss  of  grain  in  transit,  in  so  far  as 
past  transactions  are  involved,  is  not  within  the  jurisdiction  of  the 
Nebraska  Commission,  in  the  absence  of  agreement  by  the  parties;  nor 
is  it  a  rate  matter  in  any  sense  so  as  to  entitle  it  to  a  place  in  the 
tariffs. 

Interstate  oommerce  ~  What  constitutes  ~  Grain  shipments. 

4.  Shipments  of  grain  originating  in  Nebraska,  billed  to  Omaha 
and  later  moved  away  from  that  point  to  out-of-state  destinations  on 
proportional  rates,  are  intrastate,  and  not  interstate,  in  character;  and 
the  fact  that  the  carrier  demands  the  presentation  of  the  freight  bill  on 
the  original  shipment  before  it  will  grant  the  benefit  of  the  lower  pro- 
portional rate  is  inunaterial. 

Commissions  —  Pouters  ~  Wrongful    deductions    by    carriers    for 
shrinkage  in  grain  ~  Rem^edy, 

5.  The  Nebraska  Commission,  although  it  has  no  jurisdiction  to 
adjudicate  questions  arising  from  wrongful  deduction  by  carriers  of  an 
arbitrary  amount  for  natural  shrinkage  from  claims  against  them  for 
grain  shortage  in  past  transactions,  may  issue  an  order  requiring  the 
carriers  to  cease  from  such  practice  in  the  future. 

[May  22,  1918.] 

Peoceedino  to  determine  the  legality  of  deductions  made  by 
certain  carriers  operating  in  Nebraska  in  making  settlements 
for  grain  shortages ;  carriers  ordered  to  desist  from  the  practice 
of  making  deductions  of  ^  of  1  per  cent  on  small  grain  and  J  of 
1  per  cent  on  com  in  making  such  settlements. 

Appearances:  Edson  Rich  for  Union  Pacific  Railroad  Com- 
pany ;  A.  A.  McLaughlin  for  C.  St.  P.  M.  &  0.  Ry.  Co. ;  Henry 
T.  Clarke  for  Omaha  Grain  Exchange ;  C.  S.  Roe  for  Attorney 
General;  Hugh  LaMaster  for  Commission. 

Taylor,  Commissioner:  Effective  on  interstate  traffic,  car- 
riers operating  in  Nebraska  have  a  tariff  rule  which  provides 
that  in  making  settlement  for  shortages  in  shipments  of  bulk 
grain  an  arbitrary  deduction  on  account  of  ^^natural  shrinkage'^ 
will  be  made  of  ^  of  1  per  cent  on  all  small  grain  and  ^  of  1  per 
cent  on  com,  computed  in  dollars  and  cents  at  the  current  market 
price  of  grain  at  the  point  of  delivery.  It  came  to  the  knowl- 
edge of  this  Coinmission,  through  complaint  of  numerous  ship* 

pers  of  grain,  that  certain  of  the  carriers,  viz.,  the  Union  Pacific 
r.U.R.191SD. 
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Railroad  Company,  the  Chicago,  St.  Paul,  Mmneapolis,  k 
Omaha  Railway  Company,  and  the  Chicago,  Rock  Island,  &  Pa- 
cific Railway  Company,  were  enforcing  this  rule  on  traffic  orig- 
inating and  terminating  within  the  state  of  Nebraska,  notwith- 
standing the  tariffs  of  the  C.  St.  P.  M.  &  O.  and  the  C.  R  I.  & 
P.,  as  filed  with  this  Commission,  make  no  provision  for  such 
deductions  on  intrastate  traffic,  while  the  tariil  of  the  Union 
Pacific  specifically  excepts  Nebraska  shipments.  Whereupon 
this  Commission  on  December  4,  1917,  and  December  6,  1917, 
issued  orders  citing  the  carriers  named  to  appear  on  December 
18,  1917,  and  show  cause  why  they  should  not  be  required  to 
desist  from  making  snch  arbitrary  deductions  on  Nebraska  traffic 
The  orders  likewise  provided  for  a  full  investigation  into  the 
practices  complained  of. 

At  the  hearing,  the  Union  Pacific  and  the  M.  &  O.  were  rep- 
resented, but  not  the  Rock  Island.  Subsequently,  however,  the 
attorney  for  the  Rock  Island  asked  permission  to  present  certain 
evidence  concerning  natural  shrinkage,  but  was  unable  to  secure 
his  witnesses  within  the  time  fixed.  On  behalf  of  the  Union 
Pacific,  it  was  stated  that  it  is  the  practice  of  that  company  to 
make  the  deductions  on  all  grain,  originating  within  the  state  and 
billed  to  Omaha  which  is  later  shipped  beyond  Omaha  to  an  in- 
terstate destination  on  proportional  rates.  On  what  the  com- 
pany regards  as  purely  intrastate  shipments,  no  deductions  are 
made.  Under  their  interpretation  of  the  tariff,  however,  there 
are  few  of  these  shipments.  For  the  M.  k  O.  it  was  stated  that 
the  deductions  are  applied  to  all  shipments,  irrespective  of  their 
state  or  interstate  character.  As  to  the  Rock  Island,  letters  from 
its  general  superintendent  of  freight  claims,  introduced  in  the 
record,  indicate  that  no  distinction  is  made  between  state  and 
interstate  shipments. 

The  Union  Pacific  concedes,  by  its  tariff  and  by  its  admissions 
in  this  record,  that  it  is  not  authorized  to  make  the  deductions 
complained  of  on  intrastate  traffic.  It  contends,  however,  that 
shipments  of  grain  originating  in  the  state  and  billed  to  Omaha, 
and  later  moved  out  of  that  point  on  proportional  rates,  are  inter- 
state in  character,  and  on  such  shipments  the  interstate  rule 
should  apply.  This  presents,  so  far  as  that  ^mpany  is  con- 
cerned, only  the  question  as  to  whether  the  shipments  involved 
P.U.R.1918D. 
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are  intrastate  or  interstate.  That  question  we  will  reserve  for 
discussion  later. 

As  regards  the  other  two  roads,  however,  the  conditions  are 
different.  They  insist  upon  the  right  to  make  the  deductions 
on  state  as  well  as  interstate  traffic,  contending  that  the  deduc- 
tions have  been  approved,  by  the  Interstate  Commerce  Commis- 
sion for  interstate  shipments,  that  there  is  an  actual  shrinkage 
of  grain  in  transit,  which  can  best  be  accounted  for  through  an 
average  deduction  applied  to  shipments  against  which  claims 
are  filed,  and  that  the  deductions  should  be  applied  to  state  ship- 
ments to  prevent  discrimination.  The  issue  is  thus  squai*ely 
presented  as  to  whether  this  practice  is  legal,  and,  if  legal, 
whether  it  is  a  rate  or  tariff  matter  coming  under  the  jurisdic- 
tion of  this  Commission. 

The  legal  issues  involved  have  been  before  the  courts  but 
twice:  Shellabarger  Elevator  Co.  v.  Illinois  C.  R.  Co.  278  111. 
333,  L.K.A.1917E,  1011,  116  N.  E.  170;  Cardwell  v.  Union 
P.  R  Co.  90  Kan.  707,  136  Pac.  244.  The  legality  of  the  de- 
ductions and  their  reasonableness  have  been  uniformly  sustained 
by  the  Interstate  Commerce  Commission  in  a  number  of  cases: 
Baltimore  Chamber  of  Commerce  v.  Pennsylvania  R.  Co.  15 
Inters.  Com.  Eep.  341;  A.  B.  Crouch  Grain  Co.  v.  Atchison, 
T.  &  S.  E.  R.  Co.  36  Inters.  Com.  Rep.  265,  also  41  Inters. 
Com.  Rep.  717 ;  Northwestern  Traffic  &  Service  Bureau  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  47  Inters.  Com.  Rep.  549 ;  Re  Claims 
for  Loss  &  Damage  of  Grain,  48  Inters.  Com.  Rep.  530. 

The  controversy  appears  to  fall  naturally  into  three  divisions, 
viz. : 

1.  The  carriers  cannot,  because  of  the  Nebraska  Constitution, 
limit  their  liability. 

2.  The  deductions  constitute  an  arbitrary  determination  in 
advance  of  a  disputed  question  of  fact 

3.  The  practice  amounts  to  a  taking  of  property  without  due 
process  of  law. 

[1]  For  convenience,  the  points  will  be  taken  up  in  their  order. 

The  last  sentence  of  §  4,  article  11,  of  the  Constitution  of 
Nebraska,  reads:  "The  liability  of  railroad  corporations  as 
common  carriers  shall  never  be  limited." 

It  seems  necessary  only  to  quote  the  words  of  the  Constitution 
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to  show  that  the  deductions  are  prohibited  by  the  organic  law 
of  the  state.  The  railroad  company  is  charged  with  the  respon- 
sibility of  delivering  the  number  of  pounds  of  grain  it  has  re- 
ceived from  the  shipper.  If  it  fails  to  do  so,  it  cannot,  in  mak- 
ing settlement,  arbitrarily  withhold  from  the  shipper  any  portion 
of  the  property  which  it  has  permitted  to  be  destroyed.  It  is 
argued  that  the  deductions  cover  losses  not  caused  by  the  carrier, 
but  losses  due  to  the  inherent  nature  of  the  grain  itself,  which 
are  attributable  to  no  human  agency.  To  this  shippers  vigorous- 
ly dissent.  They  contend  that  there  is  no  measurable  shrinkage 
of  grain  in  transit,  particularly  where  it  is  moved  for  short  dis- 
tances. An  extended  investigation  by  the  Interstate  Commerce 
Commission  (Re  Claims  for  Loss  &  Damage  of  Gtain,  48  Inters. 
Com.  Rep.  530)  discloses  that  there  is  some  loss  of  weight  in 
shipments  of  grain,  but  that  it  is  due  to  shrinkage  from  evapora- 
tion is  not  conclusively  proved.  In  Cardwell  v.  Union  P.  R.  Co. 
supra,  the  court  says  that  the  "natural  shrinkage  of  wheat  in 
transit''  is  "so  well-known  that  the  courts  will  take  judicial 
notice  of  it."  This  is  the  only  recorded  declaration  of  absolute 
certainty  as  to  this  fact,  which  leads  to  the  assumption  that  the 
court  had  access  to  information  hitherto  withheld  from  those 
engaged  in  the  business,  or  that  the  learned  jurists  possessed  a 
perception  not  ordinarily  given  to  human  minds.  There  is 
nothing  in  the  record  in  this  case  supporting  the  contention  of 
the  carriers  that  there  is  shrinkage  amounting  to  the  arbitrary 
deductions  which  they  make.  On  the  contrary,  Witness  Kulm, 
for  the  shippers,  contends  that  while  there  is  "some"  shrinkage 
it  is  "infinitesimal,"  and  will  not  exceed  50  pounds  per  car  in 
any  case ;  and  that  that  may  result  from  the  elimination  of  dust 
in  handling,  or  in  small  quantities  of  grain  being  left  in  the 
car.  It  is  admitted  by  counsel  for  the  carriers  that,  if  their 
contention  as  to  natural  shrinkage  be  true,  the*  length  of  haul 
would  be  a  factor  in  the  loss  from  this  source,  and  the  shrinkage 
would  be  affected  by  the  condition  of  the  grain  at  time  of  ship- 
ment and  by  weather  conditions  during  transit.  The  matter  is 
not  one  of  averages,  therefore,  and  deductions  on  such  a  basis 
are  wholly  arbitrary  and  unreasonable.  A  shipper  moves  a  car- 
load of  com  from  Fremont  to  Omaha.    There  is  proved  leakage  . 

and  he  files  claim.  From  the  amount  of  grain  lost  is  deducted 
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J  of  1  per  cent  of  the  entire  shipment,  notwithstanding  the 
shrinkage  would  be  absolutely  nil,  owing  to  the  fact  that  the 
corn  has  been  in  transit  only  four  or  fiv€  hours.  The  liability  of 
the  carrier  for  the  loss  of  the  grain  through  the  furnishing  of 
a  defective  car  is  thus  reduced  from  $2  to  $6.  In  our  opinion, 
this  deduction  constitutes  an  effective  and  substantial  limita- 
tion of  the  carrier's  liability. 

The  average  movement  of  grain  in  Nebraska  will  probably 
not  exceed  160  miles,  and  the  time  consumed  in  transit  will  not 
exceed  from  four  to  five  days.  Conceding  for  the  moment  that 
there  is  natural  shrinkage,  it  would  appear  that  the  deduction 
on  Nebraska  traffic  should  be  materially  less  than  on  interstate 
traffic,  where  the  shipments  are  much  longer  and  the  time  con- 
sumed much  greater.  If  the  deduction  is  just  and  reasonable  as 
to  interstate  traffic,  it  follows  that  it  is  too  high  for  state  traffic, 
and  by  whatever  amoVmt  it  is  higher,  it  is  a  limitation  of  the 
carrier's  lawful  liability,  assuming  that  there  is  a  shrinkage  due 
to  evaporation. 

It  is  important  to  bear  in  mind  in  this  connection  that  the 
deductions  are  exacted  only  on  shipments  against  which  claims 
are  filed.  In  other  words,  the  carrier  limits  its  liability  only  in 
the  event  of  its  own  neglect  in  providing  a  proper  car.  On 
cars  against  which  there  are  no  claims  for  loss,  no  consideration 
is  given  to  shrinkage,  notwithstanding  it  may  have  taken  place 
in  the  one  instance  as  well  as  in  the  other,  the  condition  of  the 
car  having  nothing  to  do  with  such  a  loss.  If  there  is  shrinkage 
to  the  amount  claimed  by  the  carrier,  allowance  should  be  made 
in  assessment  of  the  freight  charge,  particularly  on  those  cars 
from  which  there  has  been  no  loss,  otherwise  the  railroad  com- 
pany is  charging  for  grain  it  does  not  carry. 

The  Commission  has  already  passed  upon  this  point.  (In- 
formal Complaint  No.  4245.)  On  October  12,  1916,  it  served 
notice  upon  the  Chicago,  Burlington,  &  Quincy  Railroad  Com- 
pany that  it  must  cancel  from  its  tariffs  an  item  providing  for 
the  same  deductions  as  are  involved  here.  It  was  held  that  the 
item  in  question  had  never  had  the  approval  of  the  Commission, 
and  that  "it  was  clearly  in  violation  of  the  provisions  of  our 
Constitution,  which  provides  that  Hhe  liability  of  railroad  cor- 
porations as  common  carriers  shall  never  be  limited.'  *'     The 
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Burlington  promptly  complied  with  the  demand  of  the  Comrai* 
sion  by  striking  the  provision  from  its  tariff.  In  our  opinion, 
nothing  has  developed  in  this  hearing  to  justify  a  change  from 
that  conclusion. 

[2,  3]  With  respect  to  the  proposition  that  the  deductions 
constitute  an  arbitrary  determination  in  advance,  of  a  disputed 
question  of  fact,  we  have  already  shown  that  there  is  a  decided 
difference  of  opinion  as  to  whether  there  is  any  shrinkage  during 
transit.  There  is  a  constant  controversy  between  shippers  and 
caiTiers  over  the  point.  The  shipper  contends  that  the  rule  is 
inflexible  and  arbitrary,  while  the  shrinkage  is  variable;  that 
the  differences  vary  according  to  weather  conditions,  season  of 
the  year,  length  of  haul,  and  climatic  differences  between  points 
of  origin  and  destination,  and  that  at  times  there  may  be  accre- 
tions in  weight  due  to  moisture  absorptions.  Nevertheless,  the 
carriers,  without  investigation  of  the  facts  surrounding  the 
shipment,  determine  the  amount  of  the  shrinkage  and  make  a 
deduction  accordingly,  without  consulting  the  shipper  whose 
property  may  thus  be  appropriated.  In  A.  B.  Crouch  Grain  Co. 
V.  Atchison,  T.  &  S.  F.  R  Co.  36  Inters.  Com.  Kep.  267,  the 
Interstate  Commerce  Commission  sustained  the  ruling,  saying: 
"The  record  indicates  ihat  the  deductions  in  question  were  fairly 
conservative,  and  upon  all  of  the  facts  disclosed  we  find  that  the 
rule  assailed  is  not  shown  to  be  unreasonable." 

With  all  due  respect  for  the  conclusion  of  the  learned  Com- 
missioners, we  cannot  but  be  impressed  with  the  doubtful  legality 
of  conferring  upon  one  of  the  parties  to  a  dispute  the  right  to 
adjudicate  the  issue  for  both,  even  though  the  one  so  clothed 
exercised  its  power  in  a  "fairly  conservative"  manner. 

As  further  evidence  of  the  arbitrary  character  of  the  deduc- 
tions, we  direct  attention  to  the  fact  that,  under  present  methods, 
the  railroad  company  is  relieved  of  all  labor  and  expense  of 
weiring  grain,  a  duty  clearly  imposed  upon  it  as  a  common 
carrier.  This  is  of  distinct  advantage  to  the  carrier,  as  tlie 
installation  and  operation  of  facilities  for  weighing  would  entail 
a  large  expenditure  of  money.  This  burden  the  shipper  now 
bears,  except  on  a  very  small  portion  of  the  traffic.  If  the  car- 
rier weighed  the  grain  at  point  of  origin,  and  gave  a  receipt  for 
the  actual  number  of  pounds  received;  and  if  it  also  weighed 
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the  grain  at  point  of  delivery,  thus  relieving  the  shipper  of  the 
burden, — ^it  would  not  only  be  in  a  better  position  to  determine 
whether  or  not  there  ajctually  is  any  shrinkage,  but  it  could  with 
better  grace  assume  the  right  to  make  a  rule  for  an  average 
deduction.  Its  default  in  this  respect  makes  its  action  all  the 
more  arbitrary,  and  this  presents  the  final  proposition  as  to 
whether  the  action  of  the  carrier  amounts  to  a  taking  of  prop- 
erty without  due  process  of  law. 

The  carriers  contend  that  the  whole  question  involved  here  is 
without  the  jurisdiction  of  this  Commission.  To  this  we  agree, 
as  to  completed  shipments,  where  the  question  is  one  of  judg- 
ment between  the  parties  concerning  their  relative  rights.  If 
that  be  true,  it  must  then  be  a  matter  for  the  courts.  It  cannot 
be  a  controversy  of  such  peculiar  nature  as  to  be  exempt  from 
adjudication  by  any  tribunal.  The  shipper  has  sustained  a 
loss  through  the  failure  of  the  carrier  to  deliver  the  amount  of 
grain  committed  to  its  care.  There  is  a  dispute  as  to  the  amount. 
The  carrier  arbitrarily  decides  the  dispute  by  returning  the 
value  of  the  property  less  the  deduction  for  shrinkage,  to  which 
deduction  the  shipper  objects.  Is  the  shipper  to  be  foreclosed 
from  obtaining  redress  j  and,  if  his  property  is  thus  appropriated 
wiflaout  his  consent,  is  it  not  taken  without  legal  process  ?  Laws 
are  enacted  and  courts  are  established  for  the  adjudication  of 
such  disputes,  and  it  is  fundamental  that  one  person  cannot  be 
deprived  of  his  property  by  another  until  the  laws  and  the  courts 
have  established  the  lattei^s  claim  to  the  property.  There  is  no 
trial  here,  no  submission  of  evidence,  no  opportunity  for  defense, 
no  determination  of  the  issues  by  a  disinterested  tribunal.  In 
our  opinion,  it  is  clearly  a  violation  of  the  due  process  clause 
of  the  Constitution. 

In  Sheilabarger  Elevator  Co.  v.  Illinois  C.  R.  Co.  278  111. 
346,  L.E.A.1917E,  1011,  116  K  E.  170,  the  supreme  court  of 
Illinois  held  the  deductions  to  be  against  public  policy.  It  was 
a  case  involving  the  validity  of  a  judgment  recovered  against 
the  carrier  for  loss  of  grain  in  transit.  In  Illinois  there  is  a 
constitutional  provision  requiring  the  carrier  to  deliver  as  much 
grain  as  it  receives.  The  law  provides  for  the  weighing  of  grain 
by  the  carrier,  and  for  the  installation  and  maintenance  of  scales 
for  the  weighing  of  grain  by  the  carload  in  the  cars  if  the  same 
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shall  have  been  loaded  at  certain  points.  The  defendant  did 
not  maintain  scales  as  required  by  statute.  That  portion  of  the 
opinion  relating  to  the  validity  of  the  deductions  is  as  follows: 
.  "On  the  back  of  each  of  the  bilk  of  lading  the  following  pro- 
visions were  printed: 

"  'No  carrier  or  party  in  possession  of  any  of  the  property 
herein  described  shall  be  liable  for  any  loss  thereof  or  damage 
thereto  or  delay  caused  by  the  act  of  God,  the  public  enemy, 
quarantine,  the  authority  of  law,  or  the  act  or  default  of  the 
shipper  or  owner,  or  for  diflFerences  in  the  weights  of  grain,  seed, 
or  other  commodities  caused  by  natural  shrinkage  or  discrep- 
ancies in  elevator  weights.' 

"The  Uniform  Bills  of  Lading  Act  provides  that  a  carrier 
may  insert  in  a  bill  of  lading  any  terms  or  conditions,  not  con- 
trary to  law  or  public  policy,  which  do  not  impair  his  obligation 
to  use  reasonable  care,  and  that  such  terms  and  conditions  shall 
be  binding  upon  the  consignor  receiving  such  bill  and  making 
no  objection  in  writing  to  such  terms  and  conditions,  so  far  as 
they  are  not  contrary  to  law'  or  public  policy.  No  objections 
in  writing  were  made  by  the  consignor  to  the  conditions  on  the 
back  of  the  bills  of  lading,  but  we  regard  that  clause  in  the 
conditions  which  exempts  a  carrier  from  liability  for  difference 
in  the  weights  of  grain,  seed,  or  other  ccsnmodities  caused  by 
discrepancies  in  elevator  weights  as  contrary  to  public  poUcy. 
The  statute  requires  the  railroad  company  to  weigh  carefully 
and  correctly  grain  received  for  shipment  at  the  time  of  its 
receipt,  to  give  a  receipt  for  the  true  and  correct  amount,  and 
to  weigh  out  and  deliver  the  full  amount  of  such  grain,  without 
deduction  for  leakage,  shrinkage,  or  other  loss.  The  statute  was 
passed  in  compliance  with  the  requirements  of  §  6  of  article  18 
of  the  Constitution,  which  imposed  upon  the  general  assembly 
the  duty  of  passing  all  necessary  laws  to  give  full  effect  to  article 
13,  and  directed  that  such  article  should  be  liberally  construed 
80  as  to  protect  producers  and  shippers.  The  object  of  §  4 
was  the  protection  of  producers  and  shippers  against  short 
weights  in  delivery,  through  which  it  was  thought  they  -mre 
frequently  defrauded  by  the  railroad  companies  out  of  a  part 
of  the  grain  in  each  carload ;  the  loss  in  each  case  being  small, 
but  amounting  in  the  aggregate  to  a  large  sum.     In  the  con- 
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stitutional  convention  it  was  said  constant  complaints  were  com- 
ing up  from  the  farmers  of  short  weights  upon  shipments,  and 
that  the  railroad  companies  were  not  held,  in  their  own  estima- 
tion, responsible  for  the  delivery  of  the  same  quantity  of  grain 
that  they  received.  One  member  of  the  convention  estimated 
the  various  frauds  and  exertions  practised  upon  the  farmers 
and  shippers  by  transportation  companies,  warehouses,  and  the 
false  weights  used,  at  $10,000,000  a  year.  To  protect  producers 
and  shippers  from  these  frauds  believed  to  exist,  §  4  of  article 
13  of  the  Constitution  was  adopted,  requiring  railroad  companies 
to  weigh  or  measure  grain  shipped  and  receipt  for  the  full 
amount,  and  to  deliver  the  full  amount  at  the  destination. 

*'The  natural  meaning  of  the  words  of  this  section  is  that  the 
railroad  company  shall  be  responsible  for  the  delivery  of  the 
number  of  pounds  of  grain  it  shall  have  received,  and  that  is 
the  meaning  which  must  be  given  it.  In  adopting  the  Constitu- 
tion, this  provision  was  thought  so  necessary  for  the  protection 
of  shippers  upon  railroads,  on  account  of  the  advantage  sup- 
posed to  be  possessed  by  the  railroad  companies  in  their  dealings 
with  shippers,  as  to  require  its  embodiment  in  the  fundamental 
law  of  the  state.  It  was  immediately  enacted  in  the  form  of  a 
statute  by  the  first  legislature  after  the  Constitution  was  adopted, 
and  it  would  be  contrary  to  the  public  policy  thus  indicated  to 
permit  it  to  be  nullified  by  an  indorsement  on  a  bill  of  lading 
or  a  contract  between  a  railroad  company  and  its  shippers.  To 
do  so  would  be  to  give  to  railroad  companies  the  same  advantage 
on  account  of  which  the  constitutional  provision  was  adopted. 
We  assume  that  ^discrepancy  in  elevator  weights'  means  dif- 
ference between  weights  at  the  place  of  delivery  and  the  place 
of  shipment.  While  the  railroad  company  is  responsible  for 
the  delivery  of  the  number  of  pounds  of  grain  received,  and  its 
receipt  in  the  bill  of  lading  evidence  of  the  quantity  received, 
the  constitutional  provision  was  not  intended  to  make  the  bill 
of  lading  an  absolute  policy  of  insurance,  or  extend  the  respon- 
sibility of  the  carrier  beyond  its  responsibility  at  common  law 
in  other  respects.  It  is  bound  to  deliver  at  the  destination  the 
number  of  pounds  of  grain  received,  unless  relieved  of  this  obli- 
gation to  deliver  by  the  act  of  God  or  the  public  enemy  or  the 
negligence  of  the  shipper.^^ 

P.U.R.1918D. 


Digitized  by 


Google 


726  NEBRASKA  STATE  RAILWAY  COMMISSION. 

The  court,  it  will  be  observed,  holds  the  conditions  in  the  bill 
of  lading  covering  the  deductions  to  be  against  public  policy. 
In  the  case  which  we  are  considering,  the  carriers  do  not  have 
even  a  contractual  relationship  with  the  shipper  as  a  justification 
for  their  rule,  for  the  reason  that  the  bill  of  lading  upon  which 
practically  all  the  grain  in  this  state  moves  to  Omaha  does  not 
contain  the  provision  with  reference  to  deductions  for  shrinkage. 
The  ^^miform  bill  of  lading,''  eflFective  on  interstate  traffic,  has 
never  been  approved  for  traffic  moving  wholly  within  the  state 
of  Nebraska.  Moreover,  the  "order  bill  of  lading,"  on  which 
practically  all  grain  shipments  are  made  in  this  state,  does  not 
contain  the  provision  for  deduction.  It  is  self-evident,  of  course, 
that  if  the  practice  is  against  public  policy  where  there  is  a 
contract,  it  is  equally  so  if  there  is  no  contract.  The  absence  of 
the  contract  in  this  case  but  further  emphasizes  the  lack  of  legal 
authority  of  the  carrier  to  enforce  the  rule. 

It  is  probably  unnecessary  for  us  to  say,  in  view  of  the  fore- 
going, that  it  is  our  opinion  that  the  question  of  recovery  for 
loss  of  grain  in  transit,  in  so  far  as  past  transactions  are  involved, 
is  solely  one  for  the  courts  to  determine,  in  the  absence  of  agree- 
ment by  the  parties ;  and  that  it  is  not  a  rate  matter  in  any  sense 
and  should  have  no  place  in  the  tariffs.  The  C.  St.  P.  M.  &  0. 
and  the  C.  R.  I.  &  P.  should  at  once  desist  from  the  enforce- 
ment of  the  rule  on  intrastate  traffic. 

State  and  Interstate  Traffic. 

[4]  We  return  now  to  the  determination  of  the  question  as  to 
what  is  intrastate  traffic,  the  present  interpretation  of  the  tariffs 
by  the  Union  Pacific  making  that  necessary.  Carriers  operating 
in  Nebraska,  and  entering  Omaha,  maintain  rates  from  points 
in  the  state  to  points  east  beyond  the  Missouri  river  which  are 
less  than  the  rate  from  the  Nebraska  point  to  Omaha,  plus  thir 
rate  from  Omaha  to  point  of  destination.  In  every  instance  the 
rate  from  the  interior  point  to  Omaha  is  the  same;  but  where 
the  grain  moves  eastward,  the  rate  from  Omaha  to  destination 
is  less.  For  example,  the  local  rate  on  wheat  from  Omaha  to 
Chicago  is  17  cents  per  100  pounds,  whereas  the  "through"  or 
"proportional"  rate  is  12  cents.     The  rate  on  a  shipment  of 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


RE  GRAIN  SHORTAGES.  727 

wheat  from  Central  City  to  Chicago  on  the  basis  of  the  "pro- 
portional" from  Omaha  is  24.75  cents.  The  rate  from  Central 
City  to  Omaha,  plus  the  local  rate  from  Omaha  to  Chicago,  is 
29.75  cents. 

In  explaining  the  procedure  for  allowing  the  proportional  rate, 
W.  H.  Hancock,  claim  agent  for  the  ^Tnion  Pacific,  says :  "The 
exact  practice  of  the  Union  Pacific  is  that  we  make  the  deduction 
unless  the  freight  bill  is  surrendered  with  the  claim.  If  the 
freight  bill  is  surrendered,  that  takes  it  out  of  the  privilege  of 
going  forward,  and  we  do  not  require  any  deduction  in  that 
case.  .  .  .  The  freight  bills  in  that  case  (proportional  ship- 
ment) to  make  up  the  amount  going  forward,  are  surrendered 
to  the  Western  Weighing  &  Inspection  Bureau  (by  the)  party 
who  is  going  to  ship  the  grain  forward  on  the  interstate  pro- 
portional rate." 

The  question  as  to  what  constitutes  interstate  or  intrastate 
commerce  has  been  before  the  Supreme  Court  of  the  United 
States  a  number  of  times,  and,  in  our  opinion,  the  distinction 
has  been  quite  clearly  defined.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Iowa  (Davenport  Case)  233  U.  S.  334,  58  L.  ed.  988,  34  Sup. 
Ct.  Hep.  692;  Railroad  Commission  v.  Worthington,  225  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  663;  Texas  &  N.  O.  R.  Co. 
V.  Sabine  Tram  Co.  227  U.  S.  Ill,  57  L.  ed.  442,  33  Sup.  Ct. 
Rep.  229 ;  Railroad  Commission  v.  Texas  &  P.  R.  Co.  229  U. 
S.  336,  57  L.  ed.  1215,  33  Sup.  Ct.  Rep.  837;  Southern  P. 
Terminal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S. 
498,  55  L.  ed.  310,  31  Sup.  Ct.  Rep.  279;  Gulf,  C.  &  S.  F.  R 
Co.  V.  Texas  (Texarkana  Case)  204  U.  S.  403,  51  L.  ed.  640, 
27  Sup.  Ct.  Rep.  360;  Atchison,  T.  &  S.  F.  R  Co.  v.  Harold, 
241  U.  S.  371,  60  L.  ed.  1050,  36  Sup.  Ct.  Rep.  665. 

The  latest  case  is  one  in  the  Federal  court  (W.  McFadden 
V.  Alabama  G.  S.  R  Co.  154  C.  C.  A.  338,  241  Fed.  562)  in 
which  the  cases  above  cited  are  reviewed  and  analyzed.  We  can 
materially  shorten  the  discussion  of  this  matter,  and  avoid  the 
necessity  of  reviewing  the  cases  referred  to,  by  quoting  a  portion 
of  the  opinion  of  the  court  in  the  latter  case.  The  pertinent 
facts  in  that  case  were  these :  The  defendants  were  large  cotton 
brokers,  operating  in  the  state  of  Alabama.  They  purchased 
uncompressed  cotton  at  various  points  in  Alabama,  shipped  it  to 
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Birmingham,  where  it  was  compressed,  and  there  transshipped 
it  to  points  beyond  the  state.  At  Birmingham  the  original  bills 
of  lading  were  surrendered  and  the  shipments  rebilled  by  the 
defendants  to  points  beyond  the  state.  The  court  says :  "Apply- 
ing these  well-established  principles  to  the  facts  of  this  case,  it 
'  appears  in  the  instance  we  have  cited  as  illustrative  of  all  ship- 
ments in  issue,  that  the  cotton  was  shipped  upon  an  intrastate 
rate  to  Birmingham,  where  it  remained  in  the  possession  and 
control  of  the  carrier,  subject  to  be  devested  by  the  defendants 
availing  themselves  of  a  provision  in  the  bills  of  lading  directing 
delivery  to  their  order.  This  the  defendants  might  have  done, 
but  never  did.  Therefore,  we  are  to  determine  the  character 
of  the  transportation  by  what  was  intended  and  by  what  was 
done  with  the  commodity  transported,  rather  than  by  what  might 
have  been  done  with  it.  What  the  defendants  did  was  not  to 
call  for  delivery  and  acquire  possession  according  to  their  right 
under  the  bills  of  lading,  but  to  leave  the  cotton  with  the  carrier 
for  compression  (a  right  reserved  by  it  and  manifestly  to  be 
employed  only  when  cotton  was  intended  to  be  carried  further), 
and  to  direct  its  transportation  by  new  bills  of  lading  to  points 
beyond  the  state.  The  concentration  of  cotton  at  the  railroad's 
presses  at  Birmingham,  with  the  consequent  interruption  of 
the  journey,  was  not  a  circumstance  determining  that  the  trans- 
portation ended  at  Birmingham,  and  that  therefore  it  was  intra- 
state in  character,  but  rather  indicated  the  contrary,  that  com- 
pression to  reduced  bulk,  being  a  thing  desired  and  a  right  re- 
served when  transportation  was  intended  to  be  continued,  the 
stop  at  Birmingham  was  not  the  end  of  a  journey,  but  was  merely 
the  interruption  necessary  to  prepare  the  cotton  for  a  journey 
to  be  continued.  It  was,  however,  but  an  incident  in  the  trans- 
portation of  a  commodity  of  that  kind  (Southern  P.  Terminal 
Co.  V.  Interstate  Commerce  Commission,  219  U.  S.  498,  55  L 
ed.  310,  31  Sup.  Ct.  Eep.  279)  and  it  is  well  settled  that  the 
character  of  trafBc,  whether  intrastate  or  interstate,  must  be 
gathered  from  its  nature,  and  not  from  its  incidents." 

Turning  to  the  consideration  of  the  Texarkana  Case,  the  court 
observes:  "As  we  read  these  cases,  it  appears  that  the  court 
considered  the  acceptance  and  delivery  of  the  commodity  by  the 

consignee  at  the  first  point  of  destination  as  the  determining  fact 
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In  the  Texarkana  Case  the  court  said  that  after  the  commodity 
reached  its  first  destination  it  came  "within  the  control  of  the 
consignee,  and  thereby  the  first  contract  of  transportation  was 
completed.  In  the  Iowa  Case,  it  appears  that  the  consignee  at 
the  first  point  of  destination  had  accepted  the  commodity,  ^had 
taken  delivery,^  and  had  assumed  full  possession  and  control  of 
it,  and  for  that  reason  the  initial  contract  of  transportation  was 
considered  at  an  end  before  the  intrastate  movement  began.  If 
these  cases  turned,  as  we  think  they  did,  upon  the  circumstance 
of  acceptance  and  delivery  before  transshipment,  then  certainly 
they  are  not  authority  for  the  case  at  bar;  for  in  this  case  de- 
livery, though  possible,  was  never  made  to  the  defendants,  and 
control  was  assumed  by  them  only  to  the  extent  of  rebilling, 
which,  as  we  have  seen,  is  not  itself  a  circumstance  determinative 
of  the  character  of  transportation.'* 

A  brief  consideration  of  the  conditions  surrounding  the  traffic 
involved  in  this  case  shows  that  it  falls  clearly  within  the  re- 
quirements for  an  intrastate  movement,  as  outlined  above. 
Omaha  is  a  terminal  market  for  grain.  A  grain  exchange  is 
maintained  there,  in  which  grain  of  all  kinds  is  bought  and  sold. 
Country  elevators  and  dealers  out  in  the  state  base  their  prices 
on  the  Omaha  market,  and  consign  their  grain  to  that  point  for 
final  disposition,  selling  it  and  collecting  the  price  for  the  same. 
Their  ownership  in  the  grain  ceases  when  it  reaches  Omaha, 
and  they  are  not  even  remotely  concerned  as  to  its  future  dis- 
position. They  pay  the  carrier  the  freight  for  the  transporta- 
tion to  Omaha.  The  grain  may  be  consumed  in  Omaha,  it  may 
be  shipped  back  into  the  state,  or  it  may  be  shipped  beyond 
the  state.  If  it  is  shipped  beyond  the  state  line,  the  shipment 
is  usually  made  by  a  second  or  third  party  who  enters  into  an 
entirely  new  contract  with  another  carrier. 

In  the  Texarkana  Case,  where  the  facts  were  in  many  respects 

the  same  as  here,  the  court  said:     '^The  question  may  be  looked 

at  from  another  point  of  view.     Supposing  a  carload  of  goods 

was  shipped  from  Goldthwaite  to  Texarkana  under  a  bill  of 

lading  calling  for  only  that  transportation,  and  supposing  that 

the  laws  of  Texas  required,  subject  to  penalty,  that  such  goods 

should  be  carried  in  a  particular  kind  of  car,  can  there  be  any 

doubt  that  the  carrier  would  be  subject  to  the  penalty,  although 
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it  should  appear  that  the  shipper  intended  after  the  goods  had 
reached  Texarkana  to  forward  them  to  some  other  place  out- 
side the  state  ?  To  state  the  question  in  other  words,  if  the  only 
contract  of  shipment  was  for  local  transportation,  would  the 
state  law  in  respect  to  the  mode  of  transportation  be  set  one 
side  by  a  Federal  law  in  respect  to  interstate  transportation,  on 
the  ground  that  the  shipper  intended  after  the  one  contract  of 
shipment  had  been  completed  to  forward  the  goods  to  some  place 
outside  the  state  V 

In  practically  every  case  where  the  court  has  held  a  shipment 
to  be  interstate,  a  stopping  in  transit  privilege  has  been  involved ; 
as,  for  example,  in  the  Birmingham  Case,  where  cotton  was 
stopped  for  the  purpose  of  being  compressed,  an  indication  in 
and  of  itself  that  the  journey  was  to  be  continued.  Such  cases 
disclose  marked  interstate  characteristics  not  to  be  found  here. 
For  example,  a  miller  in  Omaha  buys  a  carload  of  wheat  at  a 
point  in  iN^ebraska,  ships  it  to  Omaha,  grinds  it  into  flour  under 
the  milling  in  transit  tariff,  and  then  forwards  the  flour  to  a 
point  beyond  the  state  line.  The  moment  that  wheat  starts  at 
the  point  of  origin  in  Nebraska,  it  is  in  interstate  commerce,  the 
stop  in  Omaha  being  but  an  incident  in  the  transportation.  The 
\iltimate  destination  irom  the  beginning  must  be  a  point  beyond 
the  state  line,  otherwise  the  milling  in  transit  privilege  would 
not  be  utilized.  The  contract  of  transportation  is  not  completed 
until  the  carrier  delivers  the  flour  at  its  destination.  In  the 
case  at  bar,  the  consignee  "accepts  the  commodity  and  assumes 
full  possession  and  control  of  it.^^  The  shipment  ends  at  Omaha. 
If  it  is  to  be  resumed,  a  new  contract  for  transportation  must 
be  entered  into.  The  fact  that  the  carrier  demands  the  presenta- 
tion of  the  freight  bill  on  the  original  shipment  before  it  will 
grant  the  benefit  of  the  lower  proportional  rate  is  but  a  tariff 
detail  which  does  not  modify  the  character  of  the  shipment.  The 
inherent  nature  of  a  shipment  cannot  be  changed  by  the  mere 
method  of  stating  a  rate.  As  the  court  said  in  the  Davenport 
Case:  "The  fact  that  commodities  received  on  interstate  ship- 
ments are  reshipped  by  the  consignees  in  the  cars  in  which  they 
are  received  to  other  points  of  destination  does  not  necessarily 
establish  a  continuity  of  movement,  or  prevent  the  reshipnient 
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to  a  point  within  the  same  state  from  having  an  independent 
and  intrastate  character/' 

The  same  principle  has  recently  been  announced  by  the  su- 
preme court  of  Missouri  in  a  case  involving  shipments  of  grain 
from  points  in  Missouri  to  Kansas  City.  State  ex  reL  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Public  Service  Commission,  269  Mo.  63, 
P.IJ.R1917D,  215,  189  S.  W.  377.  We  quote  from  the  sylla- 
bus: 

"Shipments  of  grain  between  points  within  a  state  for  delivery 
and  sale  by  a  consignee  of  the  shipper  on  the  floor  of  the  board 
of  trade  at  the-  point  of  destination  constitute  intrastate  ship- 
ments, and  it  is  immaterial  whether  after  sale  the  grain  moves 
beyond  the  state  line. 

''Usage  and  custom  cannot  be  invoked  to  convert  into  an  inter- 
state shipment  that  which  by  the  terms  of  a  written  contract 
was  plainly  intended  to  be  an  intrastate  shipment." 

The  carriers  themselves,  through  their  accounting  methods, 
treat  these  shipments  as  intrastate.  In  this  Commission's  in- 
vestigation in  general  order  No.  19,  the  question  as  to  the  alloca- 
tion of  revenues  to  the  state  of  Nebraska  was  inquired  into,  the 
point  being  as  to  whether  the  carriers  regarded  the  shipment 
from  a  Nebraska  point  to  Omaha  as  intrastate  or  sis  part  of  an 
interstate  haul  upon  which  the  total  revenue  was  prorated  accord- 
ing to  the  mileage.  In  a  letter  to  the  Commission  under  date 
of  March  16,  1916,  Mr.  C.  I.  Sturgis,  auditor  of  the  C.  B.  &  Q. 
Kailroad  Coippany,  said:  "Where  grain  is  billed  from  a  Ne- 
braska point  to  Omaha  and  is  there  reconsigned  to  a  point  out- 
side the  state  of  Nebraska,  it  is  treated  as  a  through  movement, 
and  the  grain  is  classed  as  interstate,  both  as  to  revenue  and  ton- 
nage. However,  where  grain  is  billed  to  Omaha  from  a  Nebraska 
point,  and  is  there  rebilled,  the  Nebraska  movement  into  Omaha 
is  treated  as  intrastate  business,  both  as  to  revenue  and  tonnage. 
Of  the  grain  billed  to  Omaha,  that  which  is  rebilled  is  greatly 
in  excess  of  that  which  is  reconsigned ;  therefore  of  the  total  of 
the  grain  moved  through  Omaha  on  these  two  plana,  the  larger 
part  is  treated  as  intrastate  west  of  Omaha." 

Mr.  Edson  Kich,  counsel  for  the  Union  Pacific,  made  this 

statement  with  reference  to  the  same  matter:    "For  the  Union 

Pacific,  I  wish  to  correct  a  statement  or  at  least  an  inference 
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that  might  be  drawn  from  Mr.  Stebbins^  testimony  of  yesterday^ 
by  saying  that  we  telephoned  the  auditor's  office  yesterday  with 
reference  to  what  shipments  or  in  what  shipments  the  revenue 
was  given  wholly  to  Nebraska.  The  accounting  department  say& 
that  the  Union  Pacific  absolutely  follows  the  billing  in  assign- 
ing the  revenue." 

Mr.  Hensch,  of  the  auditing  department  of  the  M.  &  O.,  testi- 
fied to  the  same  effect,  saying:  "It  (allocation  of  revenue) 
would  be  based  on  the  billing.  If  it  was  billed  from  a  Nebraska 
station  to  Omaha,  it  would  be  intrastate  revenue,  and  the  move- 
ment west  of  there  we  naturally  did  not  have  reference  to." 

It  seems  clear  to  the  Commission  that  the  shipments  involved 
here  are  intrastate  in  character;  and,  being  such,  the  Union 
Pacific  is  unwarranted  in  making  the  deductions  on  such  ship- 
ments. Under  the  terms  of  its  own  tariff,  it  exempts  intrastate 
shipments  in  Nebraska.  By  both  the  law  and  its  own  tariff, 
therefore,  it  is  prohibited  from  making  the  deductions,  and  its 
practice  in  that  respect  should  be  abandoned  at  once. 

[5]  This  brings  us  to  a  consideration  of  the  procedure  neces- 
sary to  secure  from  the  carriers  compliance  with  the  findings 
herein  set  forth.  Does  the  Commission,  in  the  absence  of  juris- 
diction to  adjudicate  past  transactions,  have  power  as  a  r^ula- 
tory  body  to  issue  an  order  requiring  the  carriers  to  cease  and 
desist  in  the  future  from  the  practice  complained  of,  or  should 
we  proceed  to  a  prosecution  in  the  courts  under  the  prpvisions 
of  the  statutes  which  impose  upon  the  Commission  the  duty  of 
enforcing  all  laws  relating  to  common  carriers  i 

Section  6108,  Eevised  Statutes  of  Nebraska  for  1913,  .reads 
as  follows :  "The  Commission  shall  investigate  any  and  all  cases 
of  alleged  neglect  or  violations  of  the  laws  of  the  state  by  any 
railway  company  or  common  carrier  subject  to  the  provisions 
hereof,  doing  business  in  this  state,  or  by  the  officers,  agent  or 
employees  thereof,  and  take  such  action  with  reference  thereto 
as  may  be  provided  herein  or  under  the  laws  of  this  state  pro- 
viding for  the  regulation  of  railway  companies  or  common  car- 
riers." 

Section  6137  is  supplemental  to  the  foregoing,  and  is  even 

more  specific  as  to  the  duty  of  the  Commission:    **Any  person, 

firm,  corporation  or  association,  or  any  mercantile,  agricultural 
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or  manufacturing  society,  or  any  body  politic  or  municipal  or- 
ganization, complaining  of  anything  done  or  omitted  to  be  done 
by  any  railw*^  company  or  common  carrier,  subject  to  the  pro- 
visions of  this  article,  or  any  of  the  laws  of  this  state,  relative 
to  the  control  and  regulation  of  railway  companies  or  common 
carriers  under  which  the  Commission  has  authority  to  act,  may 
apply  to  the  Commission  by  petition,  briefly  stating  the  fact, 
except  as  to  the  fixing,  establishing  and  regulating  of  rates  and 
charges  for  the  transportation  of  freight  otherwise  provided  for 
in  this  artide,  whereupon  a  copy  of  the  complaint  shall  be  served 
upon  such  railway  company  or  common  carrier  in  the  same  man- 
ner as  process  in  civil  cases  ia  served,  who  shall  be  required  to 
satisfy  the  complaint,  or  file,  a  written  answer  thereto  within 
a  reasonable  time  to  be  fixed  by  the  Commission.  If  the  railway 
company  or  common  carrier  shall  not  satisfy  the  complaint 
within  .the  time  fixed  and  there  shall  appear  to  be  a  reasonable 
ground  for  investigation  of  the  complaint  upon  its  merits,  the 
Commission  shall  proceed  to  an  inquiry  and  hearing  into  the 
matters  complained  of  in  such  manner  and  by  such  means  as  it 
shall  think  proper,  and  shall  give  the  parties  thereto  written 
notice  of  the  time  and  place  for  such  hearing,  and  upon  the 
hearing  the  Commission  shall  make  such  order  or  orders  with 
respect  to  the  complaint  as  may  be  deemed  just  and  reasonable. 
Whenever  the  Commission  has  reason  to  believe  that  any  rail- 
way company  or  common  carrier  is  violating  any  provisions  of 
this  article,  or  any  lawB  of  this  state  relative  to  the  control  and 
regulation  of  railway  companies  or  common  carriers,  it  shall  at 
once  institute  an  inquiry  and  fix  a  time  and  place  for  hearing 
hereon,  upon  their  own  motion,  and  shall  make  any  order  or 
orders  as  j^slj  upon  said  hearing  be  deemed  just  and  reasonable ; 
Provided,  nothing  herein  shall  prevent  any  person,  firm,  corpora- 
tion or  association  or  any  mercantile,  agricultural  or  manufac- 
turing society  .or  body  politic  or  municipal  organization  or  per- 
sons proceeding  against  any  railway  company  or  common  carrier 
under  the  laws  of  this  state  for  such  cases  made  and  provided." 
These  sections  of  the  Railway  Commiesion  Act  leave  no  doubt 
as  to  the  intent  of  the  legislature  in  imposing  upon  the  Commis- 
sion the  duty  of  enforcing  all  of  the  laws  of  the  state  with 
respect  to  common  carriers  -^  and,  it  will  be  observed,  the  method 
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of  procedure  is  left  largely  to  the  discretion  of  the  Commissioii. 
In  cases  of  violation  of  the  law,  it  may  issue  ^*any  order  or  orderg 
as  may,  upon  hearing,  be  deemed  just  and  reasonable.'' 

It  has  been  argued  that,  where  a  specific  duty  is  imposed 
upon  a  common  carrier  by  the  legislature  in  an  act  complete 
within  itself,  it  is  not  incumbent  upon  the  Commission  to  make 
an  order  in  the  premises.  This  point  was  given  consideration 
by  the  supreme  court  of  this  state  (Hooper  Teleph.  Co.  v.  Ne- 
braska Teleph.  Co.  96  Neb.  245,  147  N.  W.  674).  The  legis- 
lature of  1913  passed  an  act  (Laws  1913,  chap.  79),  the  tide 
of  which  is  as  follows :  '  "An  act  compelling  all  persons,  associa- 
tions or  corporations  doing  a  public  telephone  business  in  this 
state  to  connect  trunk  or  toll  lines  through  their  switching  sta- 
tions, and  to  give  and  make  terminal  service  to  all  subscribers 
from  any  point  in  the  state  of  Nebraska,  regardless  of  the  owner- 
ship of  lines  or  routes  over  which  such  message  or  service  was 
received.  To  provide  in  what  manner  same  shall  be  done,  and 
giving  certain  instructions  to  the  State  Railway  Commission  re- 
garding tlie  division  of  toll  charges  and  the  enforcement  of  the 
provisions  of  this  act,  and  to  provide  a  penalty  for  the  violation 
of  the  same,  and  to  repeal  all  acts  and  parts  of  acts  in  conflict 
herewith." 

Upon  complaint  of  the  Hooper  Telephone  Company,  and  after 
hearing,  the  Commission  made  an  order  requiring  the  Nebraska 
Telephone  Company  to  connect  its  toll  line  to  the  switchboard 
of  the  Hooper  company,  according  to  the  conditions  prescribed 
by  the  statute.  The  Nebraska  Telephone  Company  appealed  to 
the  supreme  court  from  the  order,  and  in  its  opinion  the  court 
went  very  thoroughly  into  the  jurisdiction  of  the  Commission. 
Appellant,  among  other  reasons  for  asking  that  the  order  be  set 
aside,  contended  that  the  "Coin^ission  had  no  authority  to  make 
an  order  in  reference  to  physical  connection  between  telephone 
lines,  as  that  matter' is  regulated  by  statute."  On  that  point, 
the  court  said :  "It  is  contended  that  the  statute  itself  fixes  and 
determines  the  rights  of  the  public  and  of  individuals,  and  has 
left  nothing  for  the  Railway  Commission  to  do  in  that  regard, 
and  that  therefore  the  State  Railway  Commission  has  no  juris- 
diction in  the  matter.  It  must  be  conceded  that  the  statute  is 
somewhat  indefinite  as  to  the  duties  of  the  Railway  Commission 
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in  the  matter.  The  title  of  the  act,  however,  recites  that  one  of 
the  purposes  of  the  act  is  to  give  'certain  instructions  to  the  State 
Railway  Commission  regarding  the  division  of  toll  charges  and 
the  enforcement  of  the  provisions  of  this  act/  and  §  3  of  the 
act  provides  that  'in  case  of  a  failure  to  agree  (upon  division 
of  toll  charges)  the  company  where  the  messages  originate  and 
the  company  where  the  messages  designate  shall  report  to  the 
Railway'  Commission,'  etc.  It  is  suggested  in  the  appellant's 
brief,  and  perhaps  the  record  discloses,  that  there  are  many 
matters  involved  in  making  physical  connections  of  telephone 
lines  which  require  adjustment  in  detail  where  the  parties  fail 
to  agree,  and  to  adjust  these  matters  equitably  between  the  par- 
ties would  seem  to  be  the  proper  function  of  the  Commission.'' 

It  will  be  noted  that  the  court  emphasizes  that  portion  of  the 
act  which  imposes  upon  the  Commission  the  duty  of  enforcing 
the  law  itself.  It  likewise  fully  sustains  the  power  of  the  Com- 
mission to  issue  an  order,  notwithstanding  the  legislative  act 
is  mandatory  in  its  terms.  We  might  discuss  here  the  propo- 
sition that  the  practice  herein  involved  affeets  not  one  shipper, 
but  an  entire  class  of  shippers,  and,  as  a  practice  of  such  wide- 
spread application,  it  is  undoubtedly  within  the  jurisdiction  of 
the  Commission  under  the  power  conveyed  under  the  "general 
control"  clause  of  the  constitutional  amendment  However,  we 
are  of  the  opinion  that  it  is  unnecessary  to  do  more  than  suggest 
this  phase  of  the  matter,  believing  the  other  reasons  to  be  suffi- 
ciently conclusive. 

As  we  have  shown,  the  carriers  involved  here  are  violating 
the  laws  of  this  stat^  in  making  these  deductions.  It  is  the  duty 
of  this  Commission  to  see  to  it  that  such  violations  cease  in  the 
future;  and,  in  our  opinion,  an  order  to  that  effect  is  the  most 
effective  method  of  securing  that  result 
P.U.R.1918D. 
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H.  P.  SHUNK  et  al. 

V. 

BUFFALO  &  LAKE  ERIE  TRACTION  COMPANY. 
[Complaint  Docket  No.  1337.] 

Rates  --J  Interurhan  railway  —  Excess  fares. 

1.  The  rule  of  an  interurban  railway  providing  for  the  collection  of 
an  excess  fare  of  5  cents  from  all  passengers  without  tickets  whose 
fare  exceeds  10  cents  is  reasonable  even  as  applied  to  nonagency  sta- 
tions, where  there  are  ample  facilities  for  redemption  and  the  percentage 
of  unredeemed  receipts  is  small. 

Bates  —  Interurban  railway  —  Excess  fares  «-  Ticket  o^^ees, 

2.  An  interurban  railway  company  which  is  permitted  to  charge  an 
excess  fare  from  persons  who  have  not  procured  tickets  should  have  its 
ticket  offices  open  when  a  car  leaves  or  arrives,  in  order  that  the  incon- 
venience incident  to  a  refund  system  may  be  k^t  at  a  minimum  level. 

Bates  —  Interurban  railtvay  —  Excess  fares  —  Time  for  redemptUm, 

3.  No  limitation  should  be  placed  upon  the  time  for  the  redemption 
of  excess  fare  receipts  or  certificates  issued  by  an  interurban  railway 
company  to  persons  paying  fares  on  its  cars. 

[May  13,  1918.] 

Eeheabing  in  complaint  against  the  practice  of  collecting 
excess  fare  of  5  cents  from  passengers  on  interurban  railway 
who  pay  a  cash  fare  in  excess  of  10  cents.  The  original  order 
P.TJ.R.1917F,  702,  required  the  company  to  amend  its  tariff 
regulation  so  that  the  charge  should  not  apply  to  passengers 
boarding  cars  at  nonagency  stations.  Order  modified  so  as  to 
apply  to  nonagency  stations.  Company  ordered  to  establish  ad- 
ditional ticket  office  at  a  point  convenient  to  the  plant  of  the 
General  Electric  Company,  to  have  ticket  offices  open  when  cars 
leave  and  arrive  at  stations  between  6  ;30  a,  m.  and  7 :30  p.  m., 
daily  except  Sunday,  and  to  abolish  the  limitation  of  ninety  days 
for  redemption  of  receipts  or  certificates.  In  all  other  respects 
complaint  dismissed. 

Brecht,  Commissioner:  This  proceeding  before  the  Commis- 
sioner arises  from  an  application  of  the  respondent  for  a  rehear- 
ing and  modification  of  an  order  made  upon  it  by  the  Commission 

in  August,  1917. 
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On  February  26,  1917,  a  complaint  was  filed  by  H»  P.  Shunk 
et  al.,  alleging  that  the  respondent  collected  from  its  patrons, 
who  failed  to  procure  tickets  before  boarding  cars,  an  additional 
5  cents  whenever  the  regular  fare  exceeded  10  cents.  Com- 
plainants maintained  that  this  regulation  imposed  an  undue 
hardship  and  inconvenience  upon  the  patrons  of  the  railway 
company,  and  prayed  for  relief  in  the  matter. 

[1]  Under  date  of  August  28,  1917,  the  Commission  made 
an  order  upon  the  respondent,  directing  it  to  amend  its  tariff 
regulations  relating  to  the  additional  fdre  charged  passengers,  so 
that  the  same  shall  not  apply  to  persons  boarding  cars  at  non- 
agency  stations,  and  specifying  September  15,  1917,  as  the 
effective  date. 

The  respondent  on  September  14th  following  filed  a  petition 
praying  for  a  rehearing  in  the  matter  and  the  suspension  of  the 
Commission's  order  pending  such  hearing  and  further  investiga- 
tion* In  this  application  the  Northwestern  Pennsylvania  Rail- 
way Company  and  the  Cleveland  &  Erie  Railway  Company  asked 
permission  to  intervene  and  join  in  the  prayer  filed  by  the  Buf- 
falo &  Lake  Erie  Traction  Company,  respondent,  to  be  permitted 
to  produce  evidence  in  support  of  the  reasonableness  of  the 
regulation  under  attack. 

The  prayer  of  the  petitioners  was  granted,  and  on  October  17, 
1917,  a  rehearing  was  held  for  the  purpose  of  taking  the  testi- 
mony of  the  respondent.  Subsequently  at  Erie  the  complainants 
were  heard. 

It  appears  that  it  is  the  practice  of  the  respondent  to  collect  5 
cents  additional  from  the  passenger  where  the  fare  exceeds  10 
cents,  should  he  board  the  car  without  first  purchasing  a  ticket 
at  one  of  the  agency, stations  established  for  that  purpose.  A 
receipt  is  issued  for  the  excess  fare,  which  will  be  redeemed  with- 
in ninety  days  if  presented  at  any  of  the  company's  ticket  ofiices. 

The  interurban  line  of  the  respondent  is  about  20  miles  in 
length,  and  extends  from  the  city  of  Erie  to  a  point  on  the  New 
York  state  line.  Including  Erie  there  are  five  agency  stations, 
on  an  average  about  4  miles  apart,  and  fifty-nine  nonagency  sta- 
tions, maintained  on  it.  Tickets  are  sold  and  excess  fare  receipts 
redeemed  at  all  agency  points.    Respondent  issues  also  mileage 

and  commutation  tickets  at  a  lower  rate,  which  it  was  testified 
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are  used  practically  by  all  persons  who  use  the  line  daily  or 
several  times  a  week. 

Respondent  testified  in  substance  that  the  present  system  of 
checking  cash  fares  has  been  in  effect  on  its  line  since  1911,  and 
has  been  found  very  satisfactory  in  accounting  for  cash  fares 
collected  on  its  interurban  cars.  It  was  stated  that  this  system 
was  adopted  as  the  most  efficient  for  the  purpose,  after  carefu] 
investigation  of  various  methods  used  in  different  parts  of  the 
country.  Ninety  per  cent  of  the  excess  receipts  issued  are  re- 
deemed and  returned  to  the  auditing  department  of  the  company. 
That  some  system  of  checking  cash  fares  on  its  interurban  line 
is  necessary  if  the  company  is  to  have  any  assurance  that  its 
gross  cash  receipts  will  be  duly  accounted  for. 

The  petitioners,  intervening,  offered  some  testimony  on  the 
merits  of  respondent's  system  and  the  method  of  its  operation. 
Both  of  them  adopted  this  system  a  short  time  ago,  the  Cleveland 
&  Erie  Railway  Company  in  December,  1914,  and  have  it  now 
in  effect  on  their  interurban  lines.  Their  evidence  is  in  substan- 
tial accord  with  respondent's  as  to  the  efficiency  of  the  plan,  and 
shows  that  the  agency  stops  on  their  lines  are  located  approxi- 
mately the  same  distance  apart,  and  offer  the  same  facilities  to 
purchase  and  redeem  tickets  as  are  afforded  on  the  line  of  the 
respondent ;  that  the  trend  of  traffic  is  from  the  country  to  the 
town,  which  is  from  the  nonticket  stop  to  the  agency  station,  and 
consequently  the  matter  of  having  excess  fare  receipts  redeemed 
is  made  quite  convenient  for  the  passenger  as  a  rule. 

Complainants  testified  that  they  have  found  the  regulation  of 
respondent  inconvenient  at  times,  and  have  lost  time  in  some  in- 
stances in  getting  the  excess  fare  receipts  redeemed.  Evidence 
was  submitted  to  show  that  the  office  at  Northeast  is  not  open 
when  the  7  o'clock  p.  m.  car  arrives  from  Erie,  and  passengers 
coming  in  on  that  car  cannot  have  their  excess  checks  redeemed 
until  next  day  or  later,  under  which  circumstances  the  receipt 
is  frequently  lost  or  forgotten.  One  witness  testified  that  if  the 
ticket  office  at  a  given  point  was  kept  open  when  a  car  leaves  or 
returns,  so  that  tickets  or  the  refund  on  excess  receipts  cmild  be 
readily  obtained,  the  system  could  not  be  considered  as  seriously 
objectionable.  The  ninety-day  limit,  it  was  claimed,  frequently 
expires  before  the  receipts  for  refund  are  presented,  because  they 
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are  forgotten  for  the  time  being,  and  the  passenger  must  lose  the 
additional  fare. 

The  Commission  is  asked  to  determine  the  question  whether 
the  regulation  of  the  respondent  here  in  issue  is  reasonable  under 
all  the  facts  and  circumstances  appearing  in  the  case.  The  evi- 
dence shows  that  the  passenger  can  take  a  car  at  five  stations 
where  tickets  are  offered  for  sale,  and  at  fifty-nine  nonagency 
stops  where  he  is  unable  to  obtain  a  ticket.  If  he  boards  the  car 
at  any  of  these  points  without  a  ticket,  he  is  charged  an  addi- 
tional fare  of  5  cents  whenever  the  cash  fare  to  his  place  of  desti- 
nation is  over  10  cents.  He  is  given  an  excess  or  duplex  receipt 
for  the  additional  fare  paid,  which  is  refunded  at  any  of  re- 
spondent's ticket  offices  if  presented  within  ninety  days.  The 
railway  is  an  intenirban  trolley  line  20  miles  long. 

On  steam  railroads  it  is  the  practice  to  charge  an  excess  fare 
where  passengers  have  boarded  trains  without  providing  them- 
selves with  tickets  when  they  were  afforded  an  opportunity  to 
procure  them.  The  alleged  purpose  for  doing  this  is  to  induce 
the  passenger  to  buy  a  ticket  as  required  under  the  regulations 
of  the  carrier.  The  purchase  of  a  ticket  is  held  to  be  a  duty 
preliminary  to  transportation,  which  the  passenger  is  required 
to  perform  before  boarding  the  train  if  he  expects  to  travel  for 
the  regular  fare  without  being  put  to  further  inconvenience.  It 
is  in  the  nature  of  a  service  from  the  public  which  is  designed 
to  simplify  the  duties  of  the  conductor,  and  to  that  extent  at  least 
render  assistance  in  the  proper  and  safe  handling  of  the  train. 

There  is  no  reason  apparent  why  the  same  method  of  pro- 
cedure ^ould  not  apply  to  an  interurban  railway  from  stations 
on  its  line  where  tickets  are  offered  for  sale.  As  in  the  case  of 
steam  trainS)  it  would  assist  materially  in  relieving  the  conduce 
tor  from  an  exacting  detail  in  the  service  which  would  make  for 
the  safety  and  protection  of  the  passengera  It  would  at  once 
suggest  itself ,  uxMier  such  conditions,  as  a  reasonable  rule  which 
the  transit  company  would  be  justified  in  adopting. 

From  the  nontidcet  stations  on  steam  roads  an  additional  fare 

is  seldom  collected.    But  that  type  of  station  is  so  infrequently 

found  that  it  is  inconsequential  as  a  factor  in  the  traffic  over  it» 

line,  and  therefore  is  of  no  value  upon  the  point  at  issue  for 

purposes  of  comparison.  The  interurban  railw4iy  presents  an 
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entirely  different  situation  in  this  respect.  Stations  must  be 
established  at  short  intervals  for  the  proper  convenience  and  ae- 
cominodation  of  the  public.  These  are  found  located  on  every 
important  highway  crossing  frequently  not  over  a  quarter  of  a 
mile  apart.  From  80  to  90  per  cent  of  them  are  nonticket  sta- 
tions, where  cars  simply  stop  to  receive  or  let  off  passengers.  It 
would  be  wholly  impracticable  to  establish  a  ticket  office  at  even 
one  third  of  these  points,  and  yet  all  of  them  are  necessary  if  the 
public  is  to  be  adequately  served.  Instead  of  an  incidental  fea- 
ture as  on  steam  roads,  the  nonagency  station  on  an  interurban 
line  is  a  necessary  and  desirable  facUity  in  that  service  under 
present  methods  of  operation. 

Under  these  circumstances  cash  fares  must  be  received  from 
practically  all  stations  on  an  interurban  line,  which  tends  to 
make  it  a  matter  of  importance  to  the  company  to  have  some 
method  of  checking  its  cash  receipts  that  it  may  know  it  has 
been  given  a  proper  accounting  by  conductors.  This  could  be 
done  by  dividing  the  line  into  uniform  fare  zones,  and  have  the 
conductor  collect  and  register  the  fares  for  each  zone  in  the  same 
manner  as  in  a  municipality,  where  there  is  only  one  fare  estab- 
lished. But  in  interurban  travel  such  a  method  of  paying  and 
checking  fares  would  lead  to  more  or  less  annoyance  of  the  pas- 
sengers, and  perhaps  delay  in  the  schedule  when  cars  are  crowd- 
ed. Its  objectionablQ  features  would  fully  offset  whatever 
trouble,  a  passenger  may  have  in  getting  an  excess  certificate  re- 
deemed at  one  of  the  company's  offices. 

Evidence  was  submitted  showing  that  the  duplex  ticket  used 
in  checking  cash  fares  allows  of  manipulation,  and  does  not  offer 
adequate  protection  to  the  company  in  its  cash  receipts.  The 
testimony  of  the  three  companies  appearing  in  the  case  is  to  the 
effect  that  the  system  of  issuing  a  refund  check  has  been  found 
to  be  the  most  efficient  method  now  available  of  safeguarding 
the  cash  fares  under  conditicms  such  as  prevail  on  an  interurban 
line. 

While  this  plan  places  a  certain  burden  upon  the  passenger, 

the  trouble  imposed  does  not  differ  materially  from  the  service 

required  of  him  when  he  must  first  purchase  a  ticket  before 

boarding  a  steam  train.    In  both  instances  it  amounts  to  a  quasi 

service  which  the  public  is  required  to  render  as  its  share  in  help- 
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mg  to  facilitate  and  improve  the  work  of  transpartation.  When 
the  refund  system  is  viewed  from  this  angle,  and  due  consider* 
ation  given  to  the  fact  that  its  ultimate  purpose  is  to  conserve 
the  resouroes  of  the  oi)erating  cCHupany  that  the  public  may  have 
a  more  efficient  service  under  existing  rates,  it  does  not  appear 
to  place  an  undue  burden  upon  the  passenger. 

In  Morris  v.  Buffalo  L.  &  E.  R  Co.  2  P.  S^  0.  (2d  Dist.  N. 
Y.)  336^  the  Public  Service  Commission  of  the  Second  District 
of  New  York  held :  ''Where  an  interurban  elfectrio  railroad  com- 
pany has  provided  a  sufficient  number  of  ticket  istations  properly 
distributed  along  its  line,  with  numerous  stops  at  nonticket 
points  to  take  on  and  discharge  passengers,  and  where  the  per* 
centage  of  unredeemed  duplex  receipts  for  required  excess  cash 
fares  is  smalf,  showing  that  convenient  opportunities  for  redemp* 
tion  of  duplex  receipts  exist  and  are  actually  used  by  passengers 
paying  the  excess  fare,  the  exaction  of  a  6-cent  excess  fare  with 
redeemable  duplex  receipt  issued  thereon  is  not  unreasonable  or 
unjust." 

The  facts  and  circumstances  in  thi$  proceeding  are  substantial- 
ly the  same  as  in  the  case  just  cited.  The  proportion  of  agency 
to  nonagency  stations,  the  distance  between  ticket  offices,  and  the 
relative  number  of  nonticket  stops  per  mile  of  railway,  are  ap- 
proximately the  same  in  both  instances.'  While  there  were  no 
figures  given  in  the  present  case  of  the  number  of  excess  receipts 
issued  and  redeemed,  it  was  shown  that  about  90  per  cent  of  the 
refund  claims  were  presented  for  payment,  indicating  that  pas- 
sengers ad^ally  used  the  opportunity  afforded  them  for  the  re* 
demption  of  their  duplex  receipts,  and  that  Ae  percentage  of 
excess  cash  fares  not  redeemed  is  small.  Under  the  ruling 
quoted,  therefore,  the  regulation  of  the  respondent  here  in  ques- 
tion could  not  be  regarded  as  being  unreasonable  or  unjust. 

The  large  number  of  stations  or  stopping  points  which  must 
be  established  on  an  interurban  line  for  the  accommodation  of 
passengers,  the  importance  under  such  circumstances  to  the  com- 
pany and  to  the  public  of  having  some  efficient  method  of  check- 
ing and  safeguarding  cash  fares  received  on  cars,  and  the  duty  of 
the  utility  to  give  the  public  the  best  possible  service  under  the 
rates  of  fare  in  effect,  are  all  features  of  controlling  consideration 
in  this  issue.  These  must  all  be  duly  weighed  in  reaching  a  con- 
clusion that  is  just  and  equitable  to  all  interests  concerned.  The 
P.U.R.1918D. 
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service  must  be  viewed  not  solely  as  a  utility  feature,  but  from 
the  wider  angle  of  what  is  ascertained  to  be  for  the  best  interests 
of  the  community  as  a  whole.  Where  it  has  been  established  by 
experience  that  a  system  of  refunds  is  a  necessary  link  to  main- 
tain a  high  standard  of  service,  the  adoption  of  such  a  plan,  if 
operated  within  the  bounds  prescribed  under  the  rule  of  resp<md- 
ent,  could  not  be  considered  unduly  burdensome. 

[2,  8]  It  appears,  however,  from  the  evidence  of  complainants 
that  an  additional  ticket  agency  should  be  located  in  the  vicinity 
of  the  General  Electric  Company's  plant,  because  of  the  heavy 
traffic  to  and  from  that  point.  It  would  also  seem  proper  that 
respondent  should  have  its  ticket  offices  open  when  a  car  leaves  or 
arrives,  in  order  that  the  inconvenience  incident  to  a  refund  sys- 
tem may  be  kept  at  a  minimum  level.  The  ninety-day  limit  now 
in  effect  for  the  redemption  of  excess  receipts  should  be  abolished, 
and  a  rule  adopted  making  such  certificates  of  excess  paym^its 
redeemable  whenever  presented.  For  the  purpose  of  checking 
or  auditing  the  daily  receipts  reported  by  conductors,  they  have 
not  any  more  value  when  pres^ited  ninety  days  after  issuance 
than  in  six  months  or  a  year  thereafter.  They  can  be  used  at 
any  time  as  a  check  upon  the  integrity  of  the  conductor  who  is- 
sued them. 

In  view  of  the  apparently  large  number  of  mileage  and  com- 
mutation tickets  used  on  this  particular  line,  and  the  well-recc^- 
nized  fact  that  the  trend  of  traffic  on  interurban  lines  is  from 
nonagency  to  agency  stations,  where  receipts  for  exees?  fares  may 
be  redeemed,  the  Commission  finds,  under  the  facts  and  circum- 
stances sulmiitted,  that  the  regulation  of  respondent  with  respect 
to  its  method  of  collecting  and  refunding  excess  fares  is  not  un- 
reasonable or  unjust.  An  order  will  be  m{ide  dismissing  the  com- 
plaint and  directing  the  respondent  to  make  the  following  changes 
in  its  methods  and  facilities  of  operation : 

To  establish  an  additional  ticket  office  to  be  located  at  some 
point  convenient  to  the  plant  of  the  General  Electric  Company. 

To  have  its  ticket  offices  open  when  cars  leave  and  arrive  be- 
twcCTL  6 :30  A.  M.  and  7 :30  p.  m.,  daily  except  Sunday. 

To  amend  its  regulation,  which  now  requires  excess  receipts  to 
be  presented  within  ninety  days,  so  as  to  make  them  valid  few- 
redemption  at  any  time  when  presented  at  its  established  ticket 
offices. 
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CITY  OF  OIL  CITY 

V. 

PETEOLETJM  TELEPHONE  COMPANY, 
[Complaint  Docket  No.  1721.] 

CanstUutional  law  —  Impairment  of  contract  <—  Ordinance  telephone 
rates. 

The.  Pennsylvania  Commission  has  power  in  a  proper  case  to  au- 
thorize an  increase  in  telephone  rates  beyond  the  maximum  fixed  by 
municipal  ordinance  as  an  expressed  condition  for  the  occupancy  of  the 
streets. 

[May  16,  1918.] 

Complaint  against  proposed  iiicrease  in  rates  for  telephone 
service;  dismissed.  ^ 

Aincy,  Chairman:  The  Petroleum  Telephone  Company,  a 
public  service  telephone  corporation  doing  business  in  the  city  of 
Oil  City  and  in  other  municipalities  and  localities,  filed  its  tar- 
iff with  the  Commission,  effective  October  1,  1917,  under  which 
it  proposed  to  increase  its  rates  in  Oil  City  for  four  party  and 
rural  line  telephone  service^by  16f  cents  per  month,  and  for  all 
other  classes  of  business  and  residence  telephone  service  by  33 J 
cents  per  month. 

On  September  28,  1917,  the  city  of  Oil  City  filed  a  complaint 
objecting  that  the  (a)  schedule  and  tariffs  as  filed  do  not  conform 
to  the  rules  and  requirements  of  the  Interstate  Commerce  Com- 
mission; (b)  that  the  proposed  increase  is  violative  of  an  ordi- 
nance of  Oil  City  authorizing  the  respondent's  predecessor  to 
erect  its  lines  in  and  occupy  the  city  streets  on  the  express  con- 
dition that  certain  rates  be  charged  to  patrons  of  respondent  dur- 
ing the  life  of  the  ordinance ;  (c)  that  the  proposed  increase  is 
unjust  and  unreasonable.  Up<Hi  the  issue  thus  raised,  hearings 
were  had,  followed  by  briefs  and  oral  argument  of  counsel. 

The  respondent  was  incorporated  June,  1900,  and  succeeded 
to  the  rights  and  acquired  the  telephone  property  of  one  L.  R. 
Heath,  who,  by  an  ordinance  of  the  city  approved  1899,  was 
granted  the  right  to  enter  upon  the  highways,  etc.,  of  Oil  City 
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and  construct,  erect,  and  maintain  poles,  wires,  etc.,  necessary 
and  proper  for  electric  telephone  purpoees,  for  a  period  of  fifty 
years. 

Section  6  of  the  ordinance  provides  ^^hat  it  is  made  a  con- 
dition for  the  granting  of  this  franchise,  and  as  a  part  of  the 
consideration  thereof,  that  the  said  L.  R.  Heath  shall  furnish  to 
his  subscribers  in  the  said  city  of  Oil  City,  good  and  efficient 
telephone  service  as  good  as  the  very  best,  at  rates  not  exceeding 
twenty-four  ($24)  dollars  per  annum  for  business  telephones, 
and  eighteen  ($18)  dollars  per  annum  for  house  telephones, 
single-wire  service."  The  ordinance  further  provides  for  writ- 
ten acceptance  on  the  part  of  L.  R.  Heath  within  thirty  days, 
and  that  it  "shall  be  deemed  to  include,  and  be  binding  upon,  his 
associates,  or  a  corporation  by  them  to  be  organized,  and  his, 
their,  or  its  legal  representatives,  successors,  or  assigns." 

It  is  not  disputed  that  the  respondent  acquired  the  rights  and 
succeeded  to  all  the  liabilities  of  X.  R  Heath;  and  it  likewise 
appears  that  Heath  filed  written  acceptance  and  thereafter  con- 
structed telephone  poles,  wires,  etc.,  upon  the  streets,  as  he  was 
authorized  to  do. 

At  the  hearing  the  respondent  assumed  the  burden  of  showing 
the  necessity  for  increasing  its  ratesi,  and  produced  its  financial 
statements,  inventories,  books,  etc.  Evidence  was  also  presented 
showing  largely  increased  labor  and  material  costs,  and  that  the 
single  wire  service  prescribed  in  the  ordinance,  which  was  then 
in  quite  general  use,  has  been  superseded  under  the  later  develop- 
ment of  the  telephone  art  by  metallic  circuits,  doubling  the  wire 
requirements.  Conduits  for  carrying  wires  underground  have 
also  been  constructed,  all  at  large  expense  and  increased  operat- 
ing and  maintenance  costs. 

On  this  feature  of  the  case  the  complainant  offered  no  testi- 
mony, and  in  fact,  relying  wholly  upon  the  legal  propositions 
presented^  stated  to  the  Commission  (see  complainant's  brief) 
that,  if  it  should  be  of  the  opinion  (1)  that  the  rates  filed  con- 
formed to  those  required  by  the  Interstate  Commerce  Commis- 
sion; and  (2)  that  the  ordinance  in  question  is  no  bar  to  the 
right  of  the  Commission  to  order  an  increase  in  the  rates, — *%en 
we  are  frank  to  say  that,  in  view  of  the  abnormal  increases  in 

cost  of  material  and  labor  that  are  existing  in  this  country  at  the 
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present  time,  oaused  primarily  by  the  world-wide  war  that  is 
now  on^  it  would  aj^ear  that  the  respondent  company  is  en- 
titled to  an  increase  in  rates." 

It  therefore  appears,  both  by  the  uncontradicted  testimony  and 
by  the  admission  of  complainant  at  argument,  that  the  increases 
are  neither  unjust  nor  imreasonable,  and  should  be  allowed  to  the 
respondent,  in  order  that  it  may  obtain  from  its  patrons  a  suffi- 
cient amount  to  maintain  its  service  to  the  standard  of  efficiency 
to  which  the  public  are  entitled,  and  to  yield  for  itself  a  fair 
rate  of  return. 

The  attention  of  the  Commission  has  not  been  directed  to  any 
essential  in  which  the  respondent's  filed  tariff  does  not  conform 
to  the  requirements  of  the  Interstate  Commerce  Commission,  and 
the  complaint  in  this  respect  is  not  sustained. 

Concededly  the  controlling  question  'is  whether  a  telephone 
company  may  collect,  under  filed  tariffs,  a  just  and  reasonable 
rate  necessary  for  the  maintenance  and  operation  of  its  system 
and  the  yielding  of  a  fair  return,  in  the  face  of  municipally  im- 
j>osed  rates  carried  in  an  ordinance  to  which  it  has  given  its 
assent  and  under  which  it  was  authorized  to  enter  upon  the 
streets. 

Since  the  passage  of  the  Public  Service  Company  Law,  the 
regulatory  policy  of  the  state  has  involved  in  it  the  definite  pur- 
pose to  secure  to  the  public  adequate  service  at  reasonable  rates. 
It  is  manifest  that  adequate  service  cannot  be  rendered  by  a 
utility  company  unless  it  shall  be  permitted  to  charge  such  rea- 
sonable rates  as  will  afford  it  an  income  sufficient  to  meet  its 
operating,  maintenance,  and  fair  return  obligations.  To  require 
the  service  which  the  public  demands,  without  permitting  a  siiffi- 
cient  income  to  be  received,  would  be  futile,  resulting  ultimate- 
ly in  the  destruction  of  the  utiJity  and  loss  to  the  public  of  all 
service. 

In  the  instant  casCj^  where  the  ordinance  has  thirty  years  to 
xun,  should  the  respondent  be  compelled  to  face  over  this  long 
period  of  years  the  necessity  of  continuing  its  service  at  finan- 
cial loss,  or  upon  an  unreasonably  low  basis,  the  unfortunate 
results  to  the  public  in  Oil  City  can  well  be  foreseen.  The 
length  of  time  merely  accentuates  the  difficulty  and  danger.     A 

shorter  period  during  whioh  the  respondent  might  be  compelled 
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« 

to  render  service  upon  an  inadequate  return  would  be  of  no  eco- 
nomic value  to  the  public  dependent  upon  it;  for  the  present 
losses  must  needs  be  made  up  or  answer  to  the  other  alternative, 
a  lowering  of  the  quality  of  service. 

It  is  the  policy  of  the  law  to  distribute  the  burdens  imposed  by 
necessity  upon  the  patrons  or  localities  served  by  public  utility 
companies,  as  equitably  as  possible,  recognizing,  of  course,  proper 
classifications  according  to  the  service  used  or  required  and  the 
similarity  of  conditions  under  which  such  service  is  rendered. 
Thus  is  avoided  unjust  discrimination.  It  would  be  obviously 
inequitable  that  one  person  or  locality  should  pay  a  higher  rate 
than  is  paid  by  another  locality  for  the  same  kind  of  service  ren- 
dered under  similar  conditions. 

The  respondent's  service  is  not  limited  to  the  city  of  Oil  City. 
Its  lines  extend  into  other  municipalities  or  quasi  municipalities, 
in  not  all  of  which  are  there  municipally  imposed  rates.  If  the 
company  is  obliged  to  increase  its  revenues  to  meet  its  financial 
requirements,  and  is  prohibited  by  law  from  imposing  any  part 
of  the  increase  upon  certain  municipalities  which  it  serv^ 
because  of  ordinances,  then  it  must  impose  all  of  the  increase 
upon  its  patrons  in  the  territory  where,  there  are  no  such  ordi- 
nances. The  ratepayers  in  this  unprotected  territory  would  be 
forced  to  stand  an  increase,  not  only  for  their  proportional  part, 
but  also  to  make  up  for  those  who  ou^t  to  share  the  burden  of 
this  increase,  but  cannot  be  compelled  to  do  so  because  of  the  rate- 
fixing  ordinance.  The  inequality  of  such  an  administration  of 
the  law  is  apparent.  The  discrimination  which  would  thus  arise 
is  self-evident. 

Does  the  ordinance  of  1899,  accepted  by  respondent's  prede- 
cessor under  any  administrative,  legislative,  or  contractual  rule 
of  law,  prevent  the  respondent  from  increasing  its  rates  to  meet 
the  financial  situation  which  confronts  it,  or  prevent  the  equali- 
zation of  the  burdens  of  a  necessary  increase  of  income  ? 

The  inequality  which  may  arise,  assuming  conditions  in  each 
of  the  municipalities  are  similar,  is  apparent  vrhen  the  munic- 
ipal rates  of  Oil  City  are  compared  with  municipal  rates  im- 
posed upon  respondent,  and,  of  course,  upon  its  patrons  in  Frank- 
lin, where  the  ordinance  fixes  $36  per  year  for  business  phones 

and  $24  per  year  for  residences ;  in  Titusville,  $2  per  month  for 
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business,  and  $1.50  per  month  for  residence;  in  Pleasantville,  $3 
per  month  for  business  phones. 

The  inadvisability  of  municipalities,  by  fixed  terms  of  ordi- 
nances, fixing  the  rates  of  fare  or  the  character  of  service  ta  gov- 
ern over  a  long  period  of  years,  is  most  apparent  in  the  present 
case.  The  state  of  the  telephone  art,  at  the  time  this  ordinance 
was  passed,  accepted  a  single  wire  or  grounded  circuit  as  a  rea- 
sonable standard  for  telephone  line  construction.  According  to 
the  strict  letter  of  the  ordinance,  nothing  more  could  be  required 
of  the  respondent.  It  might  ignore  the  discoveries  and  inventive 
genius  of  the  elapsed  years,  clinging  to  the  nomination  in  the 
bond,  and  thus  deprive  the  public  of  the  more  expensive  and 
now  necessary  mettiHk^  circuit  and  modem  concomitants. 

Supposing  it  had  done  so,  and  the  city  of  Oil  City  were  here 
complaining  against  single-wire  service  and  demanding  two-wire 
equipment.  We  are  of  the  opinion  that  the  public  could  not  be 
deprived  of  adequate  service  because  of  the  terms  of  the  ordi- 
nance. We  would  be  bound  to  hold  that  the  police  power  of  the 
commonwealth,  the  exm^ise  of  which  the  Constitution  says  may 
not  be  abridged,  cannot  by  ordinance  be  bargained  away  to  the 
deprivation  of  the  public  of  a  needed  and  adequate  service.  If 
the  rates  imposed  by  ordinance  were  reasonable  at  the  date  of  pas- 
sage, but  the  inventive  progress  of  the  last  decade  had  introduced 
economies  whereby  these  rates  had  become  exorbitant,  measured 
by  any  other  standard  than  the  ordinance  terms,  we  are  of  the 
opinion  that  the  legislature  has  not  granted  to  municipalities  the 
power  unalterably  to  fix  these  rates  or  prescribe  for  types  of 
construction  or  equipment  as  to  place  them  beyond  the  power  of 
correction  or  review  and  make  them  binding  for  long  periods. 
In  such  circumstances  relief  ought  to  be  granted,  if  possible,  and 
the  rates  lowered  or  the  service  improved  either  by  direct  legis- 
lative action  or  through  the  arm  of  the  legislature,  the  Public 
Service  Commission,  created  for  that  purpose. 

Our  conclusion  in  this  respect  seems  to  be  abundantly  sup- 
ported both  upon  reason  and  under  the  authorities.  In  Farmers 
Mut.  Teleph.  Co.  v.  Middleboro,  3  Pa.  Corp.  R  589,  Judge 
Walling,  then  on  the  common  pleas  bench,  under  the  Act  of 
June  25,  1885,  P.  L.  164,  which  permits  municipalities  to  "im* 

pose  such  conditions  and  regulations  as  tie  mimicipal  authorities 
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may  deem  necessary/'  upon  the  grant  to  telephone  companies  of 
the  right  to  construct  its  line,  held  "that  under  this  clause  a 
borough  may  impose  reasonable  restrictions^  but  cannot  arbi- 
trarily refuse  to  permit  a  tekphone  company  to  enter  such 
borough  or,  when  requested  arbitrarily^  refuse  to  pass  an  ordi- 
nance relating  thereto."  "The  question  of  granting  such  permit 
is  not,  in  oiir  opinion^  one  tiiat  has  been  committed  to  the  discre- 
tion of  the  borough  council."  "We  believe  that  under  the  law  the 
passage  of  such  ordinances  is  rather  in  the  nature  of  a  ministerial 
than  a  legislative  act"  Judge  Walling  distinguished  between 
the  rights  of  municipalities,  under  the  Constitution  and  laws, 
over  the  entry  of  street  railways  on  their  streets  and  those  of 
telephone  companies  under  the  act  referred  to.  "The  main  rea- 
son," said  he,  "why  the  statute  requires  such  permit  to  be  in  the 
form  of  an  ordinance,  would  seem  to  be  to  safeguard  the  inter- 
est of  a  municipality  by  incorporating  therein  such  condition  as 
will  protect  the  interests  and  safety  of  the  public"  It  would 
appear  that  the  legislature  has  never  del^ated  to  municipaUties 
the  power  of  rate  regulation  as  affecting  telephone  companies. 
Eate  regulation  is  clearly  an  exercise  of  the  police  power  of  the 
state  which,  under  the  Constitution,  may  not  be  abridged. 

To  the  Public  Service  Commission  the  l^slature  has  delegated 
the  exercise  of  that  power  in  order  to  prevent  the  imposition  of 
unjust,  unreasonable,  or  inadequate  rates,  or  those  which  are  un- 
justly discriminatory  or  unduly  or  unr^sonably  preferential, 
either  against  or  in  favor  of  any  particular  person,  corporation, 
or  locality.    York  Water  Co.  v.  York,  250  Pa.  116,  95  AtL  396. 

While  the  legislature  may  delegate  to  a  municipality  the  pow- 
er to  fix  rates  to  be  charged  by  a  public  service  company  for  a 
definite  term,  snck  delegation  of  authority  must  be  undoubted 
if  it  is  to  devest  the  legislature  of  its  function.  This  has  been 
olearly  recognized  by  the  Supreme  Court  of  the  United  States 
in  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  273,  53 
L.  ed.  182,  29  Sup.  Ct.  Kep.  50,  where  it  is  said:  "The  sur- 
render, by  contract,  of  a  power  of  government,  though  in 
certain  well-defined  eases  it  jnay  be  made  by  legislative  au- 
thority, is  a  very  grave  act;  and  the  surrender  itself,  as  well  as 
the  authority  to  make  it,  must  be  closely  scrutinized.  No  other 
body  than  the  supreme  legislature  (in  this  case,  the  legislature  of 
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the  state)  has  the  authority  to  make  siich  a  surrender,  unless 
the  authority  is  clearly  delegated  to  it  by  the  supreme  legislature. 
The  general  powers  of  a  municipality  or  of  any  other  political 
subdivision  of  the  state  are  not  sufficient.  Specific  authority  for 
that  purpose  is  required.  This  proposition  is  sustained  by  all 
the  decisions  of  this  court,  which  will  be  referred  to  hereafter, 
and  we  need  not  delay  further  upon  this  point.  It  has  been 
settled  by  this  court  that  the  state  may  authorize  one  of  its  munic- 
ipal corporations  to  establish,  by  an  inviolable  contract,  the  rates 
to  be  charged  by  a  public  service  corporation  (or  natural  person) 
for  a  definite  term,  not  grossly  unreasonable  in  point  of  time, 
and  that  the  effect  of  such  a  contract  is  to  suspend,  during  the 
life  of  the  contract,  the  governmental  power  of  fixing  and  regu- 
lating the  rates.  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184 
U.  S.  368,  382,  46  L.  ed.  592,  605,  22  Sup.  Ct.  Eep.  410; 
Vicksburg  v.  Vicksburg  Waterworks  Ca  206  U.  S.  496,  508,  51 
L.  ed.  1155,  1160,  27  Sup.  Ct.  Eep.  762.  But  for  the  very 
reason  that  such  a  contract  has  the  effect  of  extinguishing  pro 
tanto  an  undoubted  power  of  government,  both  its  existence  and 
the  authority  to  make  it  must  clearly  and  unmistakably  appear, 
and  all  doubts  must  be  resolved  in  favor  of  the  continuance  of 
the  power." 

No  such  delegation  of  power  is  expressed  in  the  Act  of  1885 
relating  to  telephone  companies,  nor  is  there  any  reason  to  believe 
that  a  contract  for  rates,  if  authorized  by  that  act,  would  devest 
the  power  of  the  state  to  change  the  rates  when  necessary.  That 
the  state  itself  may  set  aside  such  a  contract  we  believe  has  been 
recognized  by  the  Supreme  Court  in  Milwaukee  Electric  R.  & 
Light  Co.  v.  Railroad  Commission,  238  U.  S.  174,  59  L.  ed. 
1254,  P.U.R1915D,  591,  35  Sup.  Ct.  Rep.  820,  where,  in 
speaking  of  the  act  authorizing  the  contract  in  question,  it  said : 
"The  language  of  the  action  certainly  lends  itself  to  this  con- 
struction, and  there  is  nothing  in  specific  terms  conferring  the 
right  to  contract  by  agreement  between  parties,  much  less  to  make 
such  contract  during  its  existence  exclusive  of  any  further  right 
of  the  state  to  act  upon  the  subject  in  the  exercise  of  its  l^islative 
authority." 

See  also  Portland  R.  Light  &  P.  Co.  v.  Portland,  201  Fed. 

119;  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commis- 
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sion,  153  Wis.  592,  L.RA.1915F,  744,  142  N.  W.  491,  Ann. 
Cas.  1915A,  911. 

Under  the  Public  Service  Company  Law  the  teat  of  legality 
of  any  rate  is  not  contractual.  The  rate  must  stand  or  fall  as  it 
is  determined  by  constituted  authority  to  be  reasonable  or  un- 
reasonable, and  it  must  at  no  time  be  unjustly  discriminatory  or 
unduly  or  unreasonably  preferential. 

While  rates  carried  in  municipal  ordinances  may  be  enforced 
so  long  as  they  remain  reasonable,  and  do  not  offend  against  other 
rate  provisions  of  the  Public  Service  Company  Law,  whenever 
under  changed  conditions  they  become  unreasonable,  inadequate, 
or  unduly  discriminatory,  they  place  a  burden  upon  the  public 
from  which  the  public  has  a  right  to  be  relieved;  and  the  ma- 
chinery for  proper  adjustment  having  been  created,  whereby  the 
exercise  of  the  police  power  may  be  put  in  motion,  all  ordinances 
carrying  unjust  or  inadequate  rate  provision  must  give  way. 

We  are  of  the  opinion  that  such  exercise  of  the  police  power  of 
the  state  does  not  invade  the  authority  of  municipalities,  noi 
violate  the  sanctity  of  ordinance  contracts. 

We  reach  the  conclusion,  under  the  evidence  presented  and  the 
admission  of  counsel  for  complainant,  that  the  ordinance  rates 
in  the  city  of  Oil  City  sought  to  be  superseded  are  unreasonable 
and  inadequate,  and  unduly  discriminatory  as  to  localities  served 
by  respondent,  and  that  the  proposed  rates  are  reasonable. 

It  may  be  with  the  return  of  conditions  to  normal,  the  rates 
herein  permitted  will  require  readjustment;  and,  in  order  that 
the  rights  of  all  the  parties  shall  be  conserved,  an  order  will  be 
issued  dismissing  the  complaint  and  permitting  the  respondent 
to  put  into  effect  the  rates  complained  against  for  the  period  of 
three  years,  and  if  conditions  then  require  their  retention,  with 
leave  to  the  respondent  to  petition  the  Commission  for  a  continu- 
ance thereof. 
P.U.R.1918D. 
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EE  CITY  OF  KENOSHA. 
[U-1173.] 

Betum  -«  Amount  utttity  U  entitled  to  earn, 

1.  A  utility  is  entitled  to  earn,  besides  the  direct  expenses  of  op- 
eration and  maintenance,  an  amount  sufficient  fully  to  cover  the  taxes 
and  depreciation  upon  its  plant,  and  to  pay  a  reasonable  return  upon 
the  capital  invested,  by  way  of  interest  and  profit. 

Return  —  Municipal  utility. 

2.  A  municipal  corporation  owning  and  administering  a  mimicipal 
utility  is  entitled,  if  it  so  desires,  to  earn  a  return  upon  the  investment 
commensurate  with  what  would  be  reasonable  in  the  case  of  a  private 
corporation. 

Betum  —  Municipal  utility  —  Capital  front  earnings, 

3.  An  injustice  is  done  to  the  patrons  of  a  utility,  especially  a 
municipal  utility,  established  primarily  for  service,  and  not  for  gain, 
to  the  extent  that  the  earnings  are  sufficient  to  supply  new  capital  for 
the  purpose  of  retiring  outstanding  securities,  and  adding  to  and  ex- 
tending the  plant 

Apportionment  —  Water  —  Fire  and  domestic  service, 

4.  The  cost  of  standing  ready  at  all  times  to  furnish  public  fire 
protection  Should  be  borne  entirely  by  a  city  as  a  whole  and  paid  for 
from  the  general  tax  levy,  while  the  cost  of  supplying  potable  water 
for  general  consumption  should  be  borne  by  the  individual  consumers. 

Betum  —  Operating  expenses  —  Taxes  —  Municipal  plant, 

5.  The  item  of  taxes  is  a  legitimate  element  of  expense  whether  the 
plant  be  municipally  or  privately  owned. 

Return  —  Muni€Hpal  utility  —  War  conditions, 

6.  A  municipality  which  has  operated  a  utility  which  has  been 
highly  profitable  in  the  past  should  be  willing  to  forego  large  returns 
during  a  time  of  abnormal  conditions  created  by  war. 

Apportionment  —  Water  company  —  Different  services, 

7.  Capacity  expenses,  interest,  and  amortization  charges  were  ap- 
portioned between  the  fire  protection  and  general  services  of  a  municipal 
water  plant  upon  the  basis  of  the  relative  demand;  20  per  cent  of  the 
output  expense  was  assessed  against  fire  protection  and  associated  pub- 
lic Bcrviees,  while  taxes  were  divided  upon  the  basis  of  the  relative  in- 
▼eatmenta  required  jbiy  the  two  services,  in  an  apporticmment  for  rate- 
making  purposes. 

Apportionment  —  Water    plant  —  Capacity,    consumer,    and    output 
costs, 

8.  The  charges  for  taxes,  interest,  and  amortization  of  fimded  in- 
debtedness of  a  municipal  water  plant  were  distributed  among  capacity, 
consumer,  and  output  costs,  in  the  same  proportion  that  those  costs 
bore  to  the  total  direct  operating  cost,  in  an  apportioAmenV  for  rate- 
making  parposea. 

P.U.R.1918D. 


Digitized  by 


Google 


762  WISCONSIN  RAILROAD  COMMISSION. 

Rates  —  Municipal  plant  —  Fire  service. 

9.  It  is  reasonable  that  a  city  should  pay  the  cost  of  fire  hydrant 
service  where  it  owns  a  water  utility  and  has  virtually  set  it  apart  as 
a  separate  entity  and  required  it  ultimately  to  carry  its  own  financing. 

[April  27,  1918.] 

Application  of  a  city  as  a  water  utility  for  authority  to  in- 
crease rates ;  increased  rates  authorized. 

By  the  Commission:  This  application  by  the  city  of  Keno- 
sha, dated  September  24,  1917,  sets  fortTi  in  effect: 

That  it  is  a  municipal  corporation  duly  organized  under  tie 
laws  of  the  state  of  Wisconsin,  and  as  such  municipal  corporation 
it  is  now,  and  has  been  since  the  year  1895,  operating  under  a 
board  of  water  commissioners  a  public  utility  for  the  purpose  of 
supplying  water  to  its  citizens. 

That  it  has  recently  erected  at  considerable  cost  a  new  pump- 
ing station  and  in  connection  therewith  a  filti*ation  plant,  both 
as  modern  and  complete  as  it  was  possible  to  make  them,  and  has 
practically  abandoned  the  old  plant. 

That  it  will  be  necessary  to  make  some  additions  at  once  to  the 
said  new  pumping  plant  before  the  same  is  fully  completed,  at 
an  estimated  cost  of  $80,000. 

That  by  economical  management,  and  through  failure  to  make 
provision  for  depreciation  of  plant,  the  board  of  water  commis- 
sioners of  the  petitioning  city  was  enabled  to  accumulate  some 
surplus  from  the  rates  imposed  by  the  original  waterworks  ordi- 
nance passed  in  1894,  and  as  subsequently  modified,  and  that 
the  surplus  so  accumulated  was  applied  toward  the  erection  of 
the  new  pumping  station  and  filtration  plant. 

That,  at  the  instance  of  said  board  of  commissioners^  the  cwn- 
mon  council  of  the  petitioning  city  issued,  to  be  similarly  ap- 
plied, waterworks  serial  bonds  in  the  sum  of  $250,000,  and  bea^ 
ing  interest  at  4J  per  cent,  with  the  understanding  and  agree- 
ment with  said  board,  that  these  bonds,  together  with  the  interest 
thereon  as  the  same  matured,  should  be  met  and  paid  for  from  the 
earnings  of  the  plant. 

That  not  only  does  the  new  plant  require  much  more  help  to 
operate  it  than  did  the  old  plant,  but  that  the  cost  of  tjie  services 
of  the  various  employees  has  been  materially  increased;  and 
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that  the  price  of  coal  and  other  materials  used  in  the  operation 
and  maintenance  of  the  plant  has  also  inci'eased,  in  some  in- 
stances almost  doubled,  within  recent  months. 

That  the  corporation  limits  of  the  city  have  been  greatly  ex- 
tended during  the  past  three  years,  necessitating  extensive  addi- 
tions to  the  present  distributing  system  in  the  near  future. 

That,  although  it  is  not  and  never  has  been  the  intention  of  the 
city  to  operate  the  waterworks  plant  for  profit,  but  that  the  cardi- 
nal principle  has  been  and  is  to  furnish  the  people  of  Kenosha 
with  pure  water  at  as  nearly  cost  as  may  be,  yet  in  view  of  the 
facts  set  forth,  it  became  apparent  that  the  present  schedule  was 
inadequate  to  produce  sufficient  revenue  to  properly  operate  and 
maintain  the  new  plant,  and  provide  for  the  sinking  fund  and 
construction  requirements  which  the  established  policy  of  the 
city  and  its  board  of  water  commissioners  in  regard  thereto  makes 
it  necessary  to  meet  from  the  earnings  of  the  utility,  and  that  in 
consequence  it  is  absolutely  necessary  to  at  once  increase  the  rates 
charged  consumers  to  successfully  maintain  the  waterworks  plant 
and  supply  pure  water  to  its  citizens. 

That,  therefore,  the  board  of  water  commissioners,  pursuant 
to  a  reservation  in  the  original  ordinance  of  1894  to  the  effect 
that  the  flat  rate  system  might  be  abolished  whenever  it  became 
necessary  and  to  the  best  interests  of  the  people,  recently  adopted 
a  resolution  effective  the  1st  day  of  January,  1918,  discontinuing 
the  flat  rates  heretofore  in  force',  and  requiring  all  consumers  to 
install  meters ;  and  after  careful  study  of  the  situation  submitted 
to  the  common  council  of  the  petitioning  city,  and  said  city,  by 
its  common  council,  after  full  consideration  has  ordered  an  ordi- 
nance prepared  adopting  and  making  effective  from  the  1st  day 
of  November,  1917,  subject  to  the  approval  of  the  Railroad  Com- 
nission  of  Wisconsin,  the  following  schedule : 

First             10,000  cubic  feet  used  in  6  months  $1.20  per  M  cubic  feet 

Next             40,000  cubic  feet  used  in  6  months  .90  per  M  cubic  feet 

Next           100,000  cubic  feet  used  in  6  months  .80  per  M  cubic  feet 

Next           150,000  cubic  feet  used  in  6  months  .70  per  M  cubic  feet 

Next           300,000  cubic  feet  used  in  6  months  .65  per  M  cubic  feet 

Next        1,000,000  cubic  feet  used  in  6  months  .55  per  M  cubic  feet 

All  over  1,600,000  cubic  feet  ysed  in  6  months  ,60  per  M  cubic  feet 
Minimiun  biU  for  six  months'  period— $8. 

And  the  petitioner  therein,  prays:    That  the  Railroad  Coramis* 

Bion  of  Wieoonsin  approve  and  confiiin  both  the  action  taken  by; 
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its  board  of  water  commissioners  in  placing  all  consumers  upon 
a  metei^d  basis  beginning  January  1,  1918,  and  the  increased 
schedule  of  rates  which  it  desires  to  put  in  force  and  make  ef- 
fective from  November  1,  1917. 

Pursuant  to  notice,  a  hearing  upon  the  matters  set  forth  in 
this  application  was  held  October  24,  1917,  in  the  oflSce  of  the 
Commission  in  the  capital  at  Madison.  There  appeared  in  be- 
half of  the  city,  its  attorney,  Mr.  John  C.  Slater,  and  the  presi- 
dent of  the  board  of  water  commissioners,  Mr.  Frank  Grasser. 
There  were  no  appearances  recorded  in  opposition. 

If  applied  alone  to  the  metered  consumption,  recorded  during 
the  past  fiscal  year  and  amounting  to  some  90,265,000  cubic  feet 
or  675,182,000  gallons,  the  schedule  which  the  city  proposes  to 
place  in  force  would  increase  the  gross  receipts  by  nearly  $23,- 
000  a  year.  If,  in  addition,  there  is  considered  the  effect  on  con- 
sumption of  the  normal  yearly  increase  in  consumers,  the  instal- 
lation of  the  new  filtration  plant,  and  the  placing  of  all  consmners 
upon  a  metered  basis,  this  increase  would  be  likely  to  amount  to 
$25,000  or  better,  assuming  of  course  that  the  greatly  increased 
cost  to  the  very  large  consumer  under  the  proposed  schedule  did 
not  force  him  to  depend  wholly  upon  his  own  private  supply,  oi 
in  case  he  had  no  private  supply  to  install  one* 

Whether  or  not  this  very  material  increase  is  justified  at  this 
time  would  seem  to  depend  not  alone  upon  the  amount  by  which 
the  direct  expenses  of  operating  and  maintaining  the  system  have 
been,  or  will  be,  increased  by  the  abnormal  conditions  due  to  the 
war  and  the  installation  and  operation  of  a  new  pumping  station 
and  filtration  plant,  but  also  upon  the  several  considerations  that 
should  govern  in  any  particular  cases,  in  the  determination  of 
what  may  be  permissible  and  proper  in  the  way  of  charges  for 
depreciation  interest  and  profit,  and  pf  proviaion  for  the  amorti- 
zation of  funded  indebtedness  and  the  financing  of  new  con- 
structiom 

Hhe  income  account  of  the  utility  for  the  fiscal  year  ended 
June  80,  1917,  reflects  to  some  extent  the  effect  of  present  ab- 
normal conditions  upon  the  cost  of  operating  the  system,  as  may 
be  noted  by  reference  to  table  II.  included  below;  but  it  sheds 
no  li^t,  of  course^  upon  the  marked  increase  in  the  pumping  ex- 
penses certain  to  result  from  the  operation  o£  the  new  pumping 
P.U.R.1918D. 
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station  and  filtration  plants  which  were  put  into  full  operation 
shortly  after  the  close  of  the  last  fiscal  year.  Nor  do  the  testimony 
or  exhibits  presented  ait.  the  hearing  furnish  much  information 
upon  this  point.  However,  we  were  enabled  to  obtain  from  the 
water  department  later,  the  records  of  operation  at  both  the  new 
pumping  station  and  the  filtration  plant  until  the  middle  of 
December,  together  with  the  prices  paid  for  coal  and  chemicals 
purchased  and  contracted  for  since  July  1,  1917,  the  number  of 
employees,  with  the  salaries  paid  previous  to,  and  to  be  paid  sub- 
sequent to  January  1,  1918,  and  a  classified  statement  of  the 
expenditures  for  the  five  months  ended  December  1,  1917. 

With  this  information  at  hand,  together  with  the  income  ac- 
counts for  several  years  past,  we  have  estimated  the  normal 
direct  operating  expenses,  under  the  conditions  which  will  pre- 
vail during  the  current  fiscal  year,  at  $43,405 ;  which  figure  we 
feel  may  be  regarded  as  a  close  index  of  the  actual  expenditures 
which  will  result  during  the  year,  providing  of  course  that  the 
pumpage  for  the  present  fiscal  year  does  not  very  materially  ex- 
ceed that  for  the  year  ended  June  30,  1917,  upon  which  the  esti- 
mate was  based.  It  will  be  interesting  to  note  that  this  figure  of 
$43,405,  which  we  have  set  forth  in  detail  in  table  I.,  exceeds 
the  actual  expenditures  made  during  the  year  ended  June  30, 

1917,  for  operating  and  maintaining  the  system,  by  52  per  cent, 
and  those  for  the  preceding  year  by  93  per  cent. 

The  estimate  of  expenses  as  set  forth  in  the  following  table 
was  checked  with  the  expenses  as  of  the  latter  part  of  April, 

1918.  It  appears  that  perhaps  Pome  further  allowance  should  be 
made  for  labor  expenses  in  view  of  the  tendency  toward  in- 
creased wages,  but  it  is  not  considered  necessary  to  revise  the 
table.  Consideration  has,  however,  been  given  to  these  increases 
in  the  rate  fixed  by  this  decision. 

TABLE  I. 

Item.  Amount. 

L  Pumping: 


Pump  operating  labor  7  g»  ^^^ 

Boiler  plant  operating  labor  )     ' 

Purification  plant  operating  labor   4,170 

Tj.     ,    5     262  tons  coal — $5.65  per  ton  i^ion 

*^^    |2,288  tona  coaW*$6.20  pet  ton ^"^'^^^ 


Lubricants     350 

Purification  chemicals   3,800 

MiBceU«A«oua  pumpvig  elation  supplies  and  eicpi^nees 450 
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Miscellaneoua  boiler  plant  supplies  and  expenses  250 

Miscellaneous  purification  plant  Supplies  and  expenses  ....  150 

Maintenance  pumping  equipment   300 

Maintenance  boiler  plant  ^ulpment  « 200 

Maintenance  purification  equipment  50 

Maintenance  intake  and  water  supply  100 

Maintenance  pump  station  and  boiler  plant  buildings 7& 

Maintenance  purification  plant  buildings 50 

Total  pumping  130,655 

II.  Distribution: 

Labor  removing  and  resetting  meters 1,400 

Meter  and  fittings  department  labor   800 

Meter  and  fittings  department  supplies  and  expenses   200 

Street  department  supplies  and  expenses 700 

Maintenance   of   standpipe    75 

Maintenance  of  distribution  system   1,200 

Maintenance  of  hydrants 475 

Maintenance  of  troughs  and  fountain   25 

Maintenance  of  services   700 

Maintenance  of  meters 500 

Total  distribution   $  6,075 

III.  Commercial: 

Heading  meters  and  delivering  bills    1,200 

Collection  supplies  and  expense  375 

Total  commercial   I  1,575 

IV.  General: 

Salaries  of  general  officers  ^ 1,000 

Salaries  of  general  office  clerks 1,830 

Miscellaneous  general  office  supplies  and  expense  320 

Miscellaneous  general  expenses   550 

Total  general  $  3,700 

V.  Undistributed: 

Injuries  and  damages   100 

Insurance     150 

Stationery  and  printing   250 

Operation  and  maintenance  utility  equipment    875 

Maintenance  stores,  department  buildings  and  grounds 25 

Total  undistributed    $  1,400 

Total  direct  expenses  of  operation $43,405 

[1,  2]  There  remains  to  determine  \vhat  shall  constitute  in 
the  instant  case  a  proper  allowance  for  that  class  of  expenses 
usually  termed  "fixed  charges."  It  is  self-evident  that  a  utility 
is  entitled  to,  and  should  be  permitted  to  earn,  besides  the  direct 
expenses  of  operation  and  maintenance,  an  amount  sufficient  to 
fully  cover  the  taxes  and  depreciation  upon  its  plant,  and  pay  a 
reasonable  return  upon  the  capital  inveeted^  by  way  of  interest 
and  profit.  The  Commission  has  in  the  past  held  that  a  nranic- 
ipally  owned  utility  is  in  all  essential  respects  similar  to  one 
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privately  owned,  and  l^at  the  mTmioipal  corporation  owning  and 
administering  it  is  entitled,  if  it  so  d^ires,  to  earn  a  return  upon 
the  investment  commensurate  with  what  would  be  reasonable  in 
the  case  of  a  private  corporation.  This  would  in  no  way  be  un- 
fair to  its  citizens  as  patjpons  of  its  utility,  although  a  munici- 
pality is  ordinarily  satisfied  to  do  with  a  less  return  than  would 
be  fair  to  a  private  concern  under  similar  circumstances,  due 
both  to  its  usual  ability  to  procure  money  at  a  smaller  rate  of  in- 
terest^ and  its  wilKngness  to  forego  the  profit  that  is  the  actu- 
ating motive  for  private  investment,  in  order  to  benefit  its  citi- 
zens, 

[3]  If,  on  the  other  hand, — and  this  is  esp^ially  true  for 
the  utility  that  is  established  primarily  for  service,  and  not  for 
gain,  as  is  the  publicly  owned  enterprise, — the  earnings  ape  such 
as  not  only  to  provide,  as  above  noted,  for  operating  and, main- 
taining the  business,  keeping  the  investment  in  it  intact,  and 
paying  a  reasonable  return  tp  the  investors,  but  to  create,  in 
addition  thereto,  new  capital  for  the.  purpose  of  retixing  outstand- 
ing securities,  and  adding  to  and  extending  the  plant,  then  to 
the  extent  to  which  this  new  capital,  or  surplus,  is  created,  will 
injustice  be  done  to  the  patrons  who  involuntarily  furnish  it, 
inasmupl^  as  they  will  be  forced  to  shoulder  a  burden  that  rightly 
should  be  borpe  fi;rst  by  the  q\ynexp,  and  ultimately  by  a  future 
generation  of  patrons.  In  other  words,  theoretically  at  least,  all 
capital,  whether  for  original  installation  or  subsequent  exten- 
sions, should  be  provided  by  the  vendors  of  the  service,  and  it  is 
immaterial  whether  this  capital  is  provided  from  their  private 
funds,  or  from  the  sale  of  securities  issued  directly  against  the 
utility,  or  against  their  personal  credit  as  a  whole. 

In  the  instant  case,  the  city's  ownership  of  the  waterworks 
system  dates  from  August,  1895,  when  a  new  plant,  installed  by 
the  W.  H.  Wheeler  &  Company,  during  the  previous  year,  was 
purchased  by  the  city  and  combined  with  the  plants  built  some 
years  earlier  by  the  Park  City  Water  Company  and  the  North 
Side  Water  Company,  which  it  also  took  over.  The  combined 
purchase  price  of  these  plants,  $137,000,  was  raised  by  the  city 
entirely  through  the  issue  and  sale  of  bonds. 

The  information  at  hand  relative  to  the  earlier  history  of  the 

operation  of  the  plant  is  meager,  but  judging  from  the  evidence 
P.U.R.1918D. 
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presented  in  this  present  as  well  as  in  a  past  procecdh^s  (15 
Wis.  R.  C.  426),  and  from  the  reports  the  utility  has  annually 
filed  with  this  Commission  since  1909,  it  wonld  appear  that  under 
the  rates  imposed  by  the  original  waterworks  ordinance  of  1894, 
the  earnings  of  the  plant,  including  the  hydrant  rentals  received 
from  the  city's  general  tax  levy,  were  sufficient,  not  only  to  cover 
the  expenses  incurred  in  its  operation  and  maintenance,  and  the 
interest  upon  its  funded  indebtedness,  but  also  to  meet  the  cost 
of  all  additions  and  extensions  amounting  to  more  than  $102,000, 
retire  all  the  bonds  outstanding,  and  leave  a  net  cash  surplus  at 
the  close  of  the  fiscal  year  ended  June  30,  1911,  of  more  than 
$25,500,  all  within  a  period  of  sixteen  years  from  the  time  tiie 
plant  became  the  property  of  the  city. 

Since  the  close  of  the  fiscal  year  just  mentioned,  during  which 
the  last  of  the  original  bonded  indebtedness  was  retired,  the  in- 
come from  the  sale  of  water  and  from  the  nonoperating  but  as- 
sociated sources,  over  and  above  the  direct  expenses  of  operation 
and  maintenance,  that  has  been  available  f6r  taxes,  depreciation, 
and  profit,  has  ranged  from  nearly  7^  per  cent  in  1912,  to  nearly 
12^  per  cent  in  1916,  averaging  more  than  10  per  cent  for  the 
six-year  period  ended  June  30,  1917,  upon  the  total  investment 
in  the  plant  recorded  upon  tiie  city's  books  at  the  end  of  each 
fiscal  year,  as  indicated  in  tabl6  IL,  which  follows: 

P.U.R.1918©. 


Digitized  by 


Google 


R£  KEN06HA. 


769 


S 


P.U.R.I918D. 


t-rH  O^ 

1       CO        00  M5 

s 

1-1  'ff  o« 

t^ 

■      t^oa 

IS 

GO  Ci  C  C 

>     oc 

§ 

actoQC 

0  05©« 

9) 

1— I 

^ 

^  »0  rl 

t-       CI  -^ 

«&• 

«»■ 

•H 

«»-l  0  Cs 

1     c«: 

SS3 

o 

•^t-o  C^ 

c 

«2 

l?3S§ 

BS 

00 

»H  -'t  0  W 

I    « 

•^  iH 

e4 

>   g    §35 

r-i 

s 

«» 

CO  t^  0  t^ 

.   "^t 

iO  C5 

co«oo 

>    tc 

'^  *^ 

©" 

^G4d^ 

t^ 

:    conJ 

2S§S 

>      <N 

<0  CO 

S 

L     «l       <^.-l 

©1 

is 

)|5S^ 

'      § 

^;; 

•? 

€©^ 

^  od      a 

t^        U5  (M 

tor-      T- 

%     a>      "^ "» 

o 

"^j*  0      t> 

.       1-^         -fj*  CO 

«   .M 

t^t^      « 

>     10      00 1^ 

^ 

s-?}  : 

r  « 

oco 

is  us 

»c 

CI  CO 

>? 

SI 

m- 

1     . 

W  •«*<         i»- 

t      u* 

"^a 

^  CO         «C 

>    0 

0  •«»< 

«« 

06  tH        r- 

;  ^ 

ss 

'^•'^^     •■ 

i     ec 

♦^H 

a^ 

»H  0 

us 

^"t: 

00 

grt 

£2  "* 

"^ 

i->  C5 

»-» 

^ 

«» 

M 

o* 

ss§i 

00 

1^ 

S8 

«« 

5§§S 

OOft 

<^ 

»-5 

'1  13 

t^ 

««• 

II 

a  h 

, 

B   A< 

1^ 

•is 

■'•    s 

a  -- 

. 

•«l 

1  iM 

5.2 

1 

III 

> 
0 

•i| 

i 

i 

rH 

g 

ts-sil 

1 

^i 

1 

H 

nt  in  plant 
from  sale 
from  fire 

J 

> 

•   -si 

g 

1 

"3 

investme 
revenues 
revenue 

1 

V  e8 

1 

111 

!J 

1 

> 
1 

II 

,£ 

s 

I 

1 

I 


Digitized  by 


Google 


760  WISCONSIN  RAILROAD  COMMISSION. 

[4]  There  has  been  a  further  advantttge  aocruing  to  the  city 
through  its  operation  of  the  utility  which  is  not  so  apparent.  As 
was  quite  fully  pointed  out  in  the  former  proceeding  (15  Wis. 
R.  C.  426)  had  before  this  Commission  in  1914,  the  plant  was 
originally  installed,  and  has  since  existed,  to  furnish  two  distinct 
and  separate  services:  First,  that  of  standing  ready  at  all  times 
to  furnish  public  fire  protection;  and,  second,  that  of  supplying 
a  potable  water  for  general  consumption.  The  cost  of  the  first 
service,  since  it  exists  for  the  protection  of  the  property  of  every 
citizen,  whether  he  is  a  water  taker  or  not^  should  be  borne  en- 
tirely by  the  city  as  a  whole,  and  paid  for  from  the  general  tax 
levy.  The  cost  of  the  second  service  only  should  be  borne  by 
the  individual  consumers ;  yet  in  addition  to  this  cost  they  have 
been  found  almost  without  exception,  in  the  cases  of  water  utili- 
ties of  this  state,  both  publicly  and  privately  owned,  with  which 
this  Commission  has  had  to  do,  to  have  been  carrying  a  large  por- 
tion of  the  cost  of  fire  protection.  Conditions  at  Kenoska  seem 
to  afford  no  exception  in  this  matter;  for  while  it  would  appear 
from  such  information  as  we  have  available  in  connection  with 
the  early  history  of  the  plant;  that  the  hydrant  rentals  paid 
toward  the  support  of  the  plant  from  the  general  tax  levy  may 
have  and  probably  did  exceed  the  cost  of  the  fire  protection  serv- 
ice in  the  very  early  years,  yet  it  is  quite  apparent  from  the  re- 
ports of  the  utility  filed  with  this  Commission  that  the  city  in 
recent  years  has  contributed  only  in  part  toward  the  support  of 
this  service,  even  when  consideration  is  had  of  the  fact  that  the 
utility  has  paid  no  taxes  into  the  general  fund.  It  is  not  possible 
with  the  data  at  hand  to  determine  in  doDars  and  cents  how  much 
of  advantage  has  thus  accrued  to  the  eity,  but  there  can  be  little 
doubt  that  it  has  been  considerable. 

It  appears  evident^  then,  notwithstanding  the  sentiment  ex- 
pressed in  its  petition,  and  reiterated  in  the  testimony  at  the 
hearing,  to  the  effect  "that  it  is  not,  and  never  has  been,  the 
intention  of  the  petitioner  to  (^erate  the  water  plant  for  profit, 
but  the  cardinal  principle  has  been  and  is  to  furnish  the  people 
of  Kenosha  pure  water  at  as  nearly  cost  as  may  be,"  that  the 
venture  has  been  a  more  than  ordinarily  profitable  one  to  the 
city.  During  the  first  twenty-two  years  of  its  administration  of 
the  utility,  ended  June  30,  1917,  it  has  acquired  an  unencum- 
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bered  equily  in  the  plant,  amounting  to  more  than  $410,000, 
almost  if  not  entirely  from  the  earnings  of  the  plant,  and  in 
addition  thereto  a  cash  surplus  of  more  than  $135,000,  which 
it  has  applied  toward  the  erection  of  the  new  pumping  station  and 
filtration  plant. 

Had  taxes  been  directly  assessed  against  the  utility  each  year 
as  in  the  case  of  and  upon  the  same  basis  as  for  commercial  en- 
terprises, and  paid  into  the  city's  general  fund,  and  had  an  allow- 
ance, estimated  upon  the  basis  of  a  3  per  cent  sinking  fund  and  a 
compcsite  life  of  plant  of  forty-five  years,  been  set  aside  each 
year,  the  whole  item  of  taxej  and  depreciation,  for  which  there 
appears  to  have  been  no  direct  accounting  during  the  period  of 
the  city^s  proprietorship,  would  hardly  have  reached  $110,000, 
unless,  as  appears  quite  unlikely,  the  tax  ratios  previous  to  1909 
averaged  greater  than  those  succeeding  that  date,  which  have 
been  the  basis  of  our  calculations. 

If,  now,  this  estimated  sum  of  $110,000  for  taxes  and  depre- 
ciation be  balanced  against  the  surplus,  indicated  in  the  second 
paragraph  above,  of  more  than  $545,000  which  has  accrued  to 
the  city  in  most  part  from  rates  imposed  upon  the  private  con- 
sumer during  the  twenty-two  years  of  its  administration,  and 
which  it  has  invested  in  its  equity  in  the  utility,  the  amount 
that  has  been  available  in  the  way  of  profit  to  the  city,  over  and 
above  the  direct  costs  of  operation  and  maintenance  of  plant, 
interest  on  funded  indebtedness,  taxes,  and  specific  provision  for 
keeping  intact  the  invested  capital,  is  seen  to  be  considerable, 
some  $435,000  in  fact,  amounting,  if  averaged  over  the  whole 
twenty-two  year  period,  to  a  return  of  more  than  8  per  cent  per 
year. 

As  indicated  in  the  footnote,  the  figures  presented  in  table  IT. 
for  the  total  investment  in  plant  at  the  end  of  the  last  two  fiscal 
years  do  not  include  expenditures  made  toward  the  erection  of  the 
new  pumping  station  and  filtration  plant,  but  only  the  normal 
extensions  to  the  established  system.  The  investment  represent- 
ed in  the  new  station  which  has  been  building  during  the  last 
two  fiscal  years  ended  June  30,  1917,  is  set  forth  in  table  I  [I., 

which  follows: 
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•TABLE  III 


Expenditures  During 

Unpaid 
Jalyl. 

1917. 

Item. 

Fiscal 

Year 

1915-1916. 

Fiscal 
19?^iT. 

TotaL 

New  Intake  

911,933.48 

9,998.67 

213.01 

960.246.84 

48.28816 

77,781.41 
78,725.00 
8^560.00 

180,000.00 

98,«0.5D 
2,012.33 

2,850.00 

925490iS 

New    pump    station    and    boiler    plant 
building^    

60,299  J6 

New     filtration     plant     building     and 
cMjuipnient 

90,734.42 
gSOisO 

New  pumpinff  eQulpment  

New  boiler  plant  equipment  

11,400.00 

Large  transmission  mains,  necessitated 
by  location  of  new  station 

60,000.00 

Totals 

922,165.16 

9323.591.41 

924,670.33 

1370.428.90 

^  The  total  expenditure  for  "oMilns"  was  reported  as  971.249.84,  without  indicating 
the  amount  necessitated  bj  the  new  station.  Based  upon  the  expendltnres  for  tUs 
item  during  the  preceding  five  yeera,  921.249.84  was  taken  as  representing  the 
normal  yearly  extensions  to  the  distributing  system. 

,  With  the  completion  and  placing  in  operation  of  the  new  sta- 
tion at  the  beginning  of  the  present  fiscal  year,  the  old  station, 
together  with  the  real  estate  and  equipment  appertaining  there- 
to, became  property  no  longer  "used  or  useful'*  in  the  operation 
of  the  utility,  and  was  disposed  of  to  the  Simmons  Manufacttir- 
ing  Company.  The  following  table  gives  in  detail  the  figure  at 
which  the  old  station  was  carried  upon  the  city's  bo<^^  as  well 
as  the  figure  at  which  it  was  charged  off : 


TABLE  IV. 

Carried  on 
6/80/Wnat 

Charged  Off 
at 

Retained. 

Old  Dumn  station  site 

93,700.90 
13.580.96 

5,000i)0 
44,000.00 

6^000  jOO 
58,885.94 

1,681.71 

99.100.90 

13,580.96 
5,000.00 
24.000.00 

1,68L71 

Old  Dumo  station  building  

Old  boiler  plant  bnlldfng  

Old  pumping  equipment  

930,000.0) 

Old  toleir  plant  equipment 

Old  Durlflcatlon  eauioment  

Old  intake  ., /. 

9136,849.51 

9U6,849.5l!            920.000.00 

Note.— The  pumping  equipment  retained  by  the  cltnr  was  the  6,000,000  gallon  Pre^- 
cott  pump,  which  has  been  removed  to  the  new  station,  and  is  now  being  installed 
there. 

The  net  investment  in  plant  upon  the  abandonment  of  the  old 
station  then  is  as  follows : 

Inyestment  in  operating  system  June  30,  1917  9410,984.17 

Investment  In  new  pump  station  and  filtration  plant,  including  amounts 

remaining  onpald  June  30,  1917  870.4a5.M 


Total    9781.4U.0: 

Old  pump  station  charged  off  at ^... 116.^il 

Net  investment 96M.56i.56 

The  foregoing  figure  does  not  include  the  land  upon  which  the 
new  station  was  erected,  which,  though  owned  by  the  city,  was 
not  purchased  from  the  funds  of  the  water  department,  nor  does 
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it  include  interest  accrued  during  the  conatruction  of  the  new 
station,  upon  the  $250,000  secured  for  its  erection  through  the 
sale  of  bonds.  If,  then,  the  figure  of  $664,561.56  be  increased 
to  685,000,  ample  provision  will  have  been  made  for  these  two 
items,  and  for  the  purposes  of  this  study  that  figure  will  be  as- 
sumed to  represent  the  present  net  investment  in  the  plant,  al- 
thou^  there  is  little  doubt  that  the  value  of  the  plant  is  con- 
siderably in  excess  of  that  amount,  if  measured  by  the  cost  of 
reproduction. 

Whether  or  not  the  present  schedule  will  be  adequate  to  meet 
the  greatly  increased  expenses  of  the  water  department,  can  now 
be*  readily  determined.  It  will  be  noted  by  reference  to  table  II. 
that  the  receipts  from  operating  and  nonoperating  sources  during 
the  fiscal  year  ended  June  30,  1917,  amounted  to  $77,897.73, 
and  that  after  all  expenditures  for  operation  and  maintenance  of 
plant  were  deducted,  there  remained  available  for  taxes,  depre- 
ciation, interest,  and  profit  a  sum  of  $49,412.95,  amounting  to 
more  than  12  per  cent  of  the  operating  investment.  Had  this 
been  figured  upon  the  basis  of  the  investment  with  the  new  plant 
operating,  i,  c,  upon  $685,000,  the  return  would  have  amounted 
to  some  7.2  per  cent.  Had  the  operating  expenses,  instead  of 
being  $28,574.78  as  reported,  amounted  to  $43,405  as  we  have 
estimated  them  in  table  I.  for  the  new  conditions  and  under  the 
increased  prices  prevailing  during  the  present  fiscal  year,  there 
would  have  been  available  for  the  purposes  previously  named 
some  $34,492.73,  equal  to  a  return  of  more  than  5  per  cent  upon 
a  total  investment  of  $685,000. 

It  was  mentioned  above,  that  to  permit  it  to  finance  the  new 
station  the  city  issued  bonds  to  the  amount  of  $250,000,  bearing 
interest  at  4^  per  cent.  In  order  to  obtain  the  low  interest  rate, 
these  were  issued  by  the  common  council  as  a  liability  against  the 
city  as  a  whole,  but  apparently  with  the  understanding  and  agree- 
ment with  the  board  of  water  commissioners,  that  they  pay  into 
the  general  fund  each  year  from  the  earnings  of  the  utility,  a 
mm  sufficient  to  cover  the  yearly  interest  and  provide  for  the 
amortization  of  the  whole  amount  within  twenty  years.  If  none 
of  the  bonds  are  retired  before  the  end  of  the  period  this  will 
call  for  a]>out  $19,500  per  year,  if  the  annuity  to  retire  the  bonds 

is  figured  upon  the  basis  of  4  per  cent,  compounded  annually. 
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With  this  provision  made  for  amortizing  the  only  outstanding 
indebtedness  Tvithin  a  period  of  twenty  years,  from  the  utilitys 
earnings,  it  is  evident  that  no  further  consideration  need  be  had 
of  the  item  of  depreciation,  since  it  "will  have  been  met  long  b^ 
fore  it  has  actually  acci-ued,  upon  the  only  portion  of  the  plant 
upon  which  it  has  not,  in  effect,  been  long  since  fully  paid. 

[5]  The  item  of  taxes  is  a  legitimate  element  of  expense 
whether  the  plant  be  municipally  or  priratdy  owned,  and  should 
find  full  consideration  in  a  study  of  this  nature,  whatever  may 
have  been,  in  practice,  the  method  of  its  handling.  In  the  in- 
stant case,  figured  as  for  commercial  property  in  the  city,  taxes 
upon  the  whole  investment  of  $685,000  would  probably  amount 
to  no  less  than  $8,500. 

When  all  potential  expenses  for  the  fiscal  year  ended  June 
80,  1918,  have  been  considered,  then  including  annuity  to 
amortize  the  present  funded  indebtedness  upon  the  new  station, 
there  would  still  be  available  for  new  construction  some  $6,- 
492.73,  or  if  the  present  practice  of  paying  no  taxes  into  the 
general  fund  is  retained,  some  $14,992.73,  amounting  to  a  re- 
turn of  2.2  per  cent  upon  a  net  investment  of  $685,000. 

This  return  of  course  is  predicated  upon  the  pumpage  and 
revenues  of  the  last  fiscal  year,  ended  June  30,  1917 ;  but  quite 
apart  from  any  increase  in  rates  which  this  Commission  may  or 
may  not  authorize,  there  are  avenues  through  which  it  may  be 
expected  that  this  return  will  be  materially  increased  during  the 
present  and  following  yeai-s.  Among  these  are  the  normal  in- 
crease in  the  number  of  water  takers  (289  during  the  past  year, 
and  284  on  the  average  for  the  last  six  years)  ;  the  probable  in- 
creased consumption  for  domestic  purposes  due  to  the  installa- 
tion of  a  modem  filtration  plant ;  and  the  metering  by  January 
1,  1918,  of  the  13  per  cent  of  the  takers  who  were  unmetered  at 
the  close  of  the  last  fiscal  year,  which  included  the  supplies  to 
parochial  and  public  schools,  and  other  public  institutions  for 
which  no  charge  has  previously  been  made. 

There  is  still  another  way,  as  important  as  any  mentioned  per- 
haps, through  which  a  considerdble  increase  in  the  net  income 
might  be  effected,  it  would  seem,  and  that  is  by  reduction  of  the 
amount  of  water  which  leaves  the  pumping  station  and  finds  no 
acoounted-for  and  revenne-produdng  use.     While  some  1,596,- 
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062,000  gallons  were  reported  as  pumpDd  during  the  year  ended 
June  30,  1917,  the  metered  conBumera,  composing  87  per  cent 
of  the  total  number  and  including  all  of  the  very  large  takers, 
used  only  675,184,000  gallons,  or  42^  per  cent  of  the  total  If 
the  consumption  of  the  13  per  cent  which  wiere  unmetered  and 
ivhich,  except  for  the  schools,  are  mostly  small  eonsiimers,  be 
estimated  at  58,291,000  gallons,  there  still  remains  54  per  cent 
not  accounted  for  by  the  consumption  of  the  4,900  consumers 
reported  at  the  close  of  the  year.  The  water  consumed  for  fire 
extinguishment,  sewer  flushing,  street  sprinkling,  and  flushing 
dead-ended  water  mains  during  the  year,  though  amounting  to 
considerable  in  the  aggregate,  penhaps  from  75,000,000  to  100,- 
000,000  gallons,  would  form  but  a  relatively  small  proportion 
of  the  total,  probably  not  more  than  from  4  to  7  per  cent  at  the 
most.  From  45  to  50  per  cent,  then,  of  all  the  water  that  is 
recorded  as  being  sent  out  into  the  mains  is  finding  no  accounted- 
for  and  revenue-producing  use.  A  certain  part  of  this  can,  no 
doubt,  be  accounted  for  through  slippage  in  the  pumps,  and  a  cer- 
tain other  part  i^  no  doubt  unavoidable  loss  through  under-regis- 
tration  of  meters,  and  leakage  from  mains  and  services ;  but  if 
due  effort  is  made  (1)  to  account  for  all  water  passing  through 
taps  to  the  system,  by  installing  meters  upon  all  services,  includ- 
ing those  supplying  private  fire-prptection  systems  of  whatever 
nature,  and  by  estimating  and  recording  all  water  drawn  from 
the  city  hydrants  for  fire  extinguishment,  street  sprinkling,  and 
flushing  sewer  or  water  mains,  (2)  to  locate  leakage  in  the  mains 
and  services  by  careful  survey  of  the  distributing  system,  and 
(3)  by  r^ular  and  frequent  tests  of  all  meters  in  service,  to 
detect  underregistration,  it  would  seem  that  a  considerable  re- 
duction in  punapagp  nwght  be  effected,  and  the  expenses  of  opera- 
tion thereby  materially  reduced. 

[6]  It  does  not  appear,  therefore,  from  our  analysis  of  the 
adtuation,  that  so  large  an  increase  in  the  revenues  from  the  gen- 
eral service  as  the  city  desires  to  place  in  effect  is  necessary  or 
desirable  at  this  time,  or  that  the  present  schedule  is,  or  will  be 
in  fact>  inadequate  to  produce  sufficient  revenue  to  meet  all  im- 
mediate needs  of  the  utility,  especially  if  the  city  bears  its  full 
prppoftion  of  the  cost.  It  should  be  noted  here  that,  while  two 
distinct  causes  have  lifted  the  operating  expenses  of  the  utility 
P.U.R.1918D. 
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to  their  present  high  level,  thus  reducing  to  a  low  margin  the  net 
return  the  department  has  so  long  been  accustomed  to  receive, 
and  to  depend  upon  to  make  its  extensions  to  the  system,  one,  at 
least,  of  the  causes,  and  probably  both,  Jiave  produced  their  maxi- 
mum effect,  and  the  margin  of  return  or  profit,  tempprarily  re- 
duced, will  again  increase  as  time  passes  and  the  greatly  enlarged 
capacity  of  the  plant,  provided  to  meet  future  growth  of  the  city, 
is  taken  up  throu^  increased  patronage,  and  the  present  high 
prices  are  lowered  with  return  of  normal  world  conditions.  Fur- 
ther, in  view  of  its  expressed  purpose  to  furnish  its  patrons  with 
water  at  as  nearly  cost  as  possible,  and  especially  in  view  of  the 
large  advantages  that  have  accrued  to  it  in  the  past  from  rates 
then  in  force,  it  does  not  seem  to  us  unreasonable  to  expect  a 
willingness  on  the  part  of  the  city  to  forego  any  large  returns  for 
the  present  in  favor  of  its  patrons,  many  of  whom  undoubtedly 
are  already  heavily  freighted  with  the  unusual  burdens  of  the 
time,  and  to  waive,  temporarily,  its  established  policy  of  financing 
ordinary  new  construction  from  the  earnings  of  the  utility. 

The  large  addition  to  the  new  station,  which  in  its  petition 
the  city  stated  must  be  made  in  the  near  future,  it  will  no  doubt 
be  able  to  finance  largely,  if  not  entirely,  from  funds  that  will  be 
available  from  the  sale  of  the  old  pumping  station.*  Such  fur- 
ther capital  as  may  be  necessary  for  this  purpose  and  for  normal 
extension  should,  it  seems  to  us,  for  the  present  at  least,  be  pro- 
cured in  a  manner  more  equitaUe  to  the  private  consumer  than 
has  in  the  past  obtained. 

If  for  the  moment  we  consider  simply  the  potential  expenses 
for  the  present  fiscal  year,  as  we  have  set  them  forth  above,  quite 
irrespective  of  any  return  upon  the  investment  as  a  whole  by  way 
of  profit,  our  analysis  of  them  indicate  that,  even  when  conserv- 
atively estimated,  the  cost  of  fire  protection  and  allied  services 
will  be  in  the  neighborhood  of  $22,200,  and  that  therefore  the 
city's  share  of  the  burden  of  operating  the  plant  "will  be  material- 
ly in  excess  of  the  amount  it  is  at  present  oontributing  therefor. 
The  analysis  further  establishes  that  some  changes  may  be  effect- 
ed in  the  present  schedule,  even  diould  it  not  be  desited  nrnterial- 
ly  to  increase  the  revenues  to  be  derived  therefrom,  which  will 
spread  the  burden  naore  equitably  among  all  concerned,  and  make 
it  more  simple  of  application  as  welL 
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The  general  methods  purwied  in  making  such  analysis  have 
been  rather  fully  explained  in  previous  opinioBs  by  this  Commis- 
sion, and  there  seems,  therefore,  little  need  for  detailed  expo- 
sition here.  The  upper  portion  of  table  V,  sets  forth  the  results 
of  our  distribution,  or  apportionment,  of  the  direct  expenses  of 
operation  (1)  among  capacity,  output,  and  consmner  costs,  and 
(2)  between  the  fire  protection  and  other  public  service  supplied 
thi*ough  the  city  hydrants,  and  the  general  services  to  the  in- 
dividual consumer: 

TABLE  v. 


Class  of  Expense. 

Fire   Protection, 
Street    Sprinkling 

and  Pltisfalng  of 
Sewers  and  Mains. 

General  Service. 

Total. 

Per  Cent. 

Amount. 

Per  Cent. 

Amount. 

Direct  Operating^ 
jDemand    or    capacity    es- 

peD86S    

40 
20 

100 

87.5 
40 

16.854.50 
3.863^ 

500.00 

60 
80 

100 

62.5 
60 

$10,281.76 
16,454.00 

6.451.25 

$17,136.25 
19,317.50 

6.451.25 

500.00 

OutDut  exDeases  ......*.... 

Consumer  expenses  

Direct  to  general  service  .. 

Direct     to     lire-protection 

service    

Total  direct  operating  ..... 
Taxes 

$U^18.00 

13.187.60 
7.800.00 

$32,187.00 

15,312.50 
11,700.00 

$43,405.00 
$8,500.00 

Interest   and    amortization 
expenses * 

19,500.00 

Totals  ,. 

^m 

$17,012.50 
$49,199.60 

$28,000.00 
$71,406.00 

[7]  The  "capacity"  expense,  or  that  portion  of  the  direct 
operating  expense  which  in  general  bears  no  relation  to  the 
quantity  of  water  pumped,  is  apportioned  between  the  fire  pro- 
tection and  the  general  services  upon  the  basis  of  the  relative 
demands,  that  may  be  exerted  upon  the  system  by  the  two  serv- 
ices, amounting  to  some  40  per  cent  and  60  per  cent  respectively. 
The  interest  and  amortization  charges,  since  they  refet  to  the 
new  pumping  station  and  intake  along  (the  filtration  plant  was 
considered  as  having  been  financed  from  the  surplus  of  the  utili- 
ty accrued  in  most  part  from  rates  imposed  upon  the  private 
consumer),  were  apportioned  upon  the  same  basis.  Twfemty  per 
cent  of  the  "output''  expense,  which  in  genei-al  is  proportioned 
to  the  quantity  of  water  pumped,  has  in  this  case  been  assessed 
against  the  fire  protection  and  associated  public  services,  to  cover 
not  -only  the  water  tised  in  fire  extinguishment,,  stpctrt  sprinkling, 
and  the  flushing  of  sewei^  and  mnins,  but  in  additiooL  about  n 
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third  of  the  water  pumped  but  uixaccpunted  for,  "which,  under 
the  circumstances,  seems  a  modest  enough  portion  to  charge  to  the 
city's  share  of  the  burden.  Tases,  since  they,  cover  the  whole 
investment,  were  apportioned  upon  the  basis  of  the  relative  in- 
vestments required  by  the  two  servioes. 

[8]  The  portion  of  the  expenses  which  is  assessable  against 
the  private  consumers  appears  from  the  table  to  be  $49,199.50. 
It  may  be  interesting  to  digiess  here  for  the  moment,  and  notice 
that  the  receipts  from  these  same  private  consumers,  flat  rate 
and  metered,  amounted  to  $58,747.25  for  the  fiscal  year  ended 
June  30,  1917,  or  nearly  $10,000  more  than  would  have  been 
necessary  to  cover  their  portion  of  the  expenses  had  the  condi- 
tions of  the  current  year  then  obtained.  The  charges  for  taxes, 
interest,  and  amortization  of  funded  indebtedness,  were  dis- 
tributed among  capacity,  consumer,  and  output  costs,  in  the  same 
proportion  that  those  costs  bear  to  the  total  direct  operating  cost, 
and  the  results  are  recorded  in  table  VI.  which  follows : 

TABLB  VI. 


Class  of  Expense. 

Capacity. 

Consumer,   j      Output 

Total. 

General  Service— 
Direct     operating     ex- 
pense   

I10.28L76 
6.427.00 

16,451.25 
8,419.50 

115.454.00 
8.1M.00 

IS2.187.00 
17,01150 

Taxes,      interest,      and 
amortization  

$15,708.75 

19.870.76            123,620.00 

$49,199  JO 

We  have  mentioned  in  preceding  pages  that  the  consumption 
recorded  by  consumer's  meters  amounted  to  some  675,184,000 
gallons;  and  that  our  estimate  of  water  consumed  by  unmetered 
private  takers,  and  by  the  various  public  institutions,  amounted 
to  58,291,000  gallons,  although  actual  metering  may  possibly 
result  in  a  somewhat  smaller  figure.  The  output  cost  of  $23,- 
620  spread  over  the  total  general  consumption,  thus  estimated  as 
amounting  to  733,475,000  gallons,  or  98,058,000  cubic  feet, 
establishes  that  the  unit  of  output  cost,  simply  of  pumping,  puri- 
fying, and  delivering  water  at  the  consumer's  premises,  is  about 
24  cents  per  1,000  cubic  feet. 

Each  consumer's  share  of  the  capacity  and  consumer  expenses 
totaling  $25,579.50,  if  averaged  equally  among  the  4,900  takers 
recorded  at  the  close  of  the  fiscal  year  ended  June  30,  1917,  is 
$5.22 ;  in  other  wx)rds,  that  is  his  share  of  keeping  the  plant  in 
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readiness  to  serve  him  on  demand,  but  it  covers  no  part  of  tbe 
cost  of  actually  delivering  the  commodity.  The  average  amount 
of  water  used  during  the  past  fiscal  year  by  the  taker  whose 
total  consumption  placed  him  among  the  class  termed  "minimum 
raters"  was  some  3,400  cubic  feet.  The  cost  to  deliver  this 
amount  at  the  unit  of  "output"  cost  established  above  would  be 
42  cents.  The  average  minimum  bill,  therefore,  would  amount 
to  some  $6.04. 

It  is  evident,  then,  that  while  the  schedule  at  present  in  force, 
as  a  whole,  will  furnish  funds  suflScient  to  more  than  cover  the 
greatly  increased  costs  of  the  general  service  for  the  present 
fiscal  year  as  we  have  estimated  them,  yet  the  minimum  bill  of 
$2.50  per  -six  months,  and  the  last  step  of  15  cents  per  1,000 
cubic  feet,  appear  to  be  lower  than  should  be  the  case.  In  like 
manner  further  calculations  indicate  that  the  primary  step  of 
90  cents  per  1,000  cubic  feet  should  be  raised,  while  some  of 
the  intermediate  steps  should  be  lowered. 

If  now,  instead  of  basing  our  analysis  upod  the  total  expendi- 
tures which  may  result  during  the  present  fiscal  year,  and  which 
we  have  estimated  at  $71,405  and  tabulated  in  tables  I.  and  V., 
we  assume  that  it  is  not  unreasonable,  with  ccmditions  as  we  have 
previously  outlined  them,  that  the  utility  should  earn  a  net 
return  upon  the  whole  investment  of  not  less  than  6  per  cent  to 
cover  depreciation,  interest,  and  profit,  over  and  above  the  operat- 
ing expenses  and  taxes,  then  the  rate  schedule  which  is  finally 
adopted  must  be  such  that  it  will,  together  with  the  charge  made 
the  city  for  fire  protection  and  associated  public  services,  produce 
the  following  gross  income : 

Direct  operating  expenses  (see  tables  L  and  V.)   $43,405 

Taxes   ( see  table  V. )    8,500 

DepreciatioB,  interest,  and  profit  (6%  of  $685,000)   41,100 

Total $03,005 

Apportioning  this  figure  between  the  fire  protection  and  as- 
sociated public  services,  and  the  general  services,  in  manner 
similar  to  that  outlined  above,  we  find  that  part  of  the  burden 
which  should  be  borne  by  the  city  itself  through  its  general  tax 
levy,  imder  that  assumption,  to  be  $29,818,  and  the  part  which 

should  be  borne  by  the  general  service,  to  be  $63,1 87 
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It  Tvill  be  noted  that  the  preswit  schedule  for  metered  con- 
sumers, together  with  the  flat  rates  then  in  effect,  produced 
actual  cash  receipts  during  the  year  ended  June  30,  1917,  in 
the  neighborhood  of  $59,000.  With  the  placing  of  all  consumers, 
public  and  private,  upon  the  metered  basis,  and  with  the  increase 
in  the  number  of  consumers  and  the  probable  increase  also  in 
actual  amount  of  water  consumed,  it  would  no  doubt  furnish 
revenues  nearly  if  not  equal  to  the  above  figure  of  $63,187. 

The  schedule  which  the  city  in  its  petition  seeks  to  place  in 
effect  would,  with  the  4,900  takers  reported  as  existing  June  30, 
1917,  and  a  consumption  equal  to  that  of  the  last  fiscal  year, 
produce  revenues  amounting  to  nearly  $88,000.  However,  it 
seems  evident  that,  if  it  were  actually  placed  in  effect,  the  greatly 
increased  expense  to  which  it  would  place  the  large  taker  would 
cause  him  to  greatly  curtail  or  completely  abandon  his  supply 
of  water  from  the  city,  and  the  revenues  actually  resulting, 
therefore,  would  be  very  materially  less  than  estimated.  The 
schedule  then,  beades  theoretically  furnishing  much  larger 
revenues  than  seem  to  be  needful  at  this  time,  would,  if  placed 
in  effect,  tend  to  defeat  the  purpose  for  which  it  was  designed. 

The  rates  as  fixed  by  this  decision  will  provide  for  an  increase 
in  rates  to  both  large  imd  small  consumers  in  proportion  to  what 
appears  to  be  the  proper  distribution  of  the  cost  of  service. 
Revenues  to  be  provided  by  this  schedule  should  be  sufficient, 
if  conditions  continue  as  at  present,  to  take  care  of  all  require- 
ments of  the  utility,  and  the  increase  is  as  great  as  we  believe 
should  fairly  be  put  into  effect  under  present  conditions. 

[9]  It  is  very  strongly  recommended  that  the  city  provide 
for  paying  an  increased  hydrant  rental.  On  the  most  conserva- 
tive estimate  the  cost  of  this  service,  after  offsetting  taxes  which 
the  city  might  charge  against  the  plant,  will  be  between  $14,000 
and  $15,000  per  year.  This  charge  should/be  construed  to  cover 
the  water  used  for  flushing  sewers.  In  view  of  the  fact  that 
the  city  has  virtually  set  the  water  utility  apart  as  a  separate 
entity  and  is  requiring  it  ultimately  to  carry  its  own  financing, 
it  appears  only  reasonable  that  the  city  should  pay  the  cost  of 
the  service  rendered  to  it,  and  we  believe  that  an  agreement 
should  be  reached  between  the  city  and  the  water  commission 

providing  an  increased  charge  for  fire  protection.     All  other 
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municipal  services  should  be  charged  for  in  accordance  with  the 
terms  of  the  order. 

It  is  therefore  ordered  that  the  city  of  Kenosha  as  a  water 
utility  shall  discontinue  its  present  schedule  of  rates,  and  sub- 
stitute therefor  the  following  schedule: 

First  6,000  eu.  ft.  per  half  year  $1.20  per  M  cu.  ft. 

Next  6,000  cu.  ft.  per  half  year 85  per  M  cu.  ft. 

Next  10,000  cu.  ft.  per  half  year 65  per  M  cu.  f t. 

Next  30,000  cu.  ft.  per  half  year 55  per  M  cu.  ft. 

Next  100,000  cu.  ft.  per  half  year 46  per  M  cu.  ft. 

Next  150,000  cu.  ft.  per  half  year 40  per  M  cu.  ft. 

Next  700,000  cu.  ft.  per  half  year 30  per  M  cu.  ft. 

AH  OTor  l«e0O,Q0O  cu.  ft.  p^  half  year 25  per  M  cu.  f t. 

Minimum  charge  per  half  year,  $3.00. 

It  is  further  ordered  that  all  services  actively  connected  to 
the  city's  mains,  including  those  supplying  water  to  schools, 
hospitals,  fire  stations,  and  other  public  or  semipublic  buildings, 
and  those  providing  fire  protection  whether  through  sprinkler 
or  yard-hydrant  systems  or  both,  shall  be  metered  and  the  regular 
meter  rates  shall  be  applied.  November  1,  1918,  is  deemed  a 
reasonable  time  by  which  the  metering  herein  ord^ed  should  be 
completed. 

It  is  further  ordered  that  water  used  for  street  sprinkling 
shall  be  charged  for  at  rates  equivalent  to  those  outlined  above 
for  metered  use.  The  schedule  to  be  applied  shall  be  filed  with, 
the  Commission  within  one  month  from  the  date  of  this  order. 

It  is  further  ordered  that  the  city  may  file  with  the  Commis- 
sion, if  it  desires,  rates  for  patrons  beyond  its  corporate  limits, 
which  rates  shall  not  be  more  than  20  per  cent  in  excess  of  rates 
for  service  in  the  city  of  Kenosha, 

Sated  at.M^ison,  Wisconsin,  this  27th  day  of  April,  1918. 

Railroad  Commission  of  Wisconsin,  Henry  R,  Trumbower 
and  Carl  D.  Jackson,  Commissioners. 


OAIilFORNIA  RAIIiROAD  COMMISSION. 

BE  CITBUS  BELT  GAS  COMPANY. 

[Decision  No.  533S;  Application  No.  2787.] 

Hetum  —  Batea  of  competitors  in  the  satne  "field, 

l^e  rates  oi  a  utility  should  not  be  advanced  beyond  those  of  a 
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ccnnpetitor  in  the  same  field,  irrespective  of  whether  the  applicant  it 
receiving  a  fair  return. 

[April  28,  1918.] 

Application  for  an  increase  in  gas  rates ;  new  schedule  of 
increased  rates  authorized. 

Appearances:  P.  J.  Dubbell  and  Z.  T.  Bell  for  applicant; 
Wm.  Guthrie,  City  Attorney,  for  city  of  San  Bernardino,  M.  0. 
Hert,  City  Attorney,  for  ciy  of  Colton. 

Edgerton,  Commissioner:  Citrus  Bell  Gas  Company  asb 
that  the  Commission  increase  its  gas  rates  in  the  cities  of  San 
Bernardino,  Redlands,  Colton,  and  Corona. 

Applicant  operates  an  artificial  gas  plant  in  San  Bernardino, 
serving  that  city  and  Colton ;  another  in  Redlands,  and  a  third 
in  Corona.  In  the  latter  two  cities  applicant  is  the  only  gas 
company  serving,  while  in  San  Bernardino  and  Colton  it  com- 
petes with  Southern  California  Gas  Company. 

The  matter  of  this  application  in  so  far  as  it  aifects  the  ques- 
tion of  rates  in  Redlands  and  Corona  was  decided  by  this  Com- 
mission in  its  decision  No.  4682,  issued  September  16,  1917. 
Owing  to  the  competitive  conditions  existing  in  San  Bernardino 
and  the  fact  that  there  was  pending  before  the  Commission  at 
the  times  of  hearing  and  decision  regarding  Redlands  and  Coro- 
na, the  application  of  Southern  California  Otis  Company,  ap- 
plication No.  1853,  for  a  determination  of  rates  in  San  Be^ 
nardino,  that  part  of  this  application  pertaining  to  the  service 
in  San  Bernardino  and  Colton  was  heard  in  conjunction  with 
hearing  held  at  San  Bernardino  in  application  No.  1853. 

The  existing  rates  charged  by  applicant  in  the  cities  of  San 
Bernardino  and  Colton  are  as  follows : 

SCHEDULE  "A." 

San  Bernardino. 
$1  per  1,000  cubic  feet  per  meter  per  month. 
No  minimum  charge. 

SCHEDULE  "C." 
Colton, 
$1.50  per  1,000  cubic  feet  per  meter  per  month. 

25  cents  per  1,000  cubic  feet  discount  if  bill  is  paid  before  the  10th  of 
the  month.    Minimum  charge,  50  cents  per  meter. 

Citrus  Belt  Gas  Company  alleges  in  effect  that  in  the  past 
it  did  not^  receive  a  fair  rate  of  return  upon  its  investment 
P.U.RJ918D. 
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used  and  useful  in  the  service  of  gas  in  the  several  towna;  Aat 
the  cost  of  oil  has  materially  increased,  axid  that  an  increase  of 
rates  is  necessary  to  cover  such  increased  cost. 

In  this  application  Citrus  Belt  Gas  Company  requests  au- 
thority to  increase  its  rates  for  artificial  gas  sufficiently  only 
to  reimburse  it  for  the  increased  operating  expenses  caused  by 
the  advanced  price  of  fuel  oil  used  in  the  manufacture  of  gas. 

Applicant  operates  an  artificial  gas  manufacturing  plant  in 
San  Bernardino,  a  distribution  system  serving  the  main  portion 
of  that  city,  and  a  ti-ansmission  line  to  Colton  and  distribu- 
tion system  therein.  The  company  is  in  direct  competition  with 
Southern  California  Gas  Company  in  the  entire  territory  served 
by  it  in  San  Bernardino,  and  to  a  slight  extent  in  competition 
with  that  company  as  regards  service  in  the  city  of  Colton. 

The  gross  revenue  for  the  year  1916  as  reported  by  applicant 
for  the  two  cities  is  as  follows  : 

San  Bernardino $27,581.44 

Colton    16,435.36 

Applicant's  financial  showing  for  the  year  1916-17  for  the 
San  Bernardino  and  Colton  properties  combined  is  set  forth  as 
follows : 


Ban  Bernardino  and  Colto 

►n. 

1916. 

1917. 

Reproduction  new  yalue  (applieant's  report)   ..  .• 
Gross  operating  revenue   

$267,440.00 

44,016.79 

33,404.04 

$10,612.75 

4.12 

$258,100.00 
43.822.17 

Operating  expensed  (excluding  depreciation)    .... 
Net  operating  revenue  

41,225.60 
$2,596.67 

Per  cent  return  for  interest  and  depreciation 

1.01 

The  Commission  has  not  had  a  detailed  check  made  of  the 
valuation  of  applicant's  properties  which  is  used  in  connection 
with  the  service  in  San  Bernardino  and  Colton.  A  comparative 
check  of  the  same  on  basis  of  the  cost  of  similar  plants  tends  to 
show  that  this  estimate  is  not  sufficiently  different  in  any  way 
to  affect  the  findings  in  this  matter. 

As  will  be  noted  from  the  above,  the  company's  earnings  for 
interest  and  depreciation  in  1916  were  only  4  per  cent,  and  were 
practically  1  per  cent  in  1917.  This  would  appear  to  be  largely 
due  to  the  competitive  conditions  existing  in  San  Bernardino  and 
to  the  marked  increase  in  the  price  of  oil  during  the  latter  year. 
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Statistics  for  the  year  1&16,  operations  of  the  San  Bernardino 
and  Colton  systems,  as  reported  by  applicant  in  its  annual  re- 
port to  the  Commission,  are  as  follows: 

Total  oil  used  12,315  barfdg 

Gas  sold 4O,186J00  cubic  feet 

Number  of  consumers  1,770 

Sales  per  consumer   22,7U0  cubic  feet 

Gallons  oil  per  1,000  cubic  feet  sold 12^7 

Average  revenue  per  1,000  cubic  feet  sold $1.09 

During  the  year  1916  applicant  paid  $0,855  per  barrel  for  the 
oil  used  in  the  manufacture  of  gas.     This  price  increased  in 

1917  to  $1.44  per  barrel,  while  the  present  market  price  of  oil 
at  San  Bernardino  is  $1.60  per  barrel.  This  increase  in  the  cost 
of  oil  amounts  to  approximately  23  cents  per  1,000  cubic  feet 
of  gas  sold  over  the  cost  in  1916.  According  to  the  testimony, 
there  has  also  been  a  material  increase  in  the  cost  of  labor  and 
supplies. 

It  is  apparent  from  the  above  that,  in  order  to  realize  the 
same  return  as  was  realized  in  1916,  it  would  be  necessary  in 

1918  for  applicant  to  secure  a  revenue  of  at  least  $1.35  per 
1,000  cubic  feet  of  gas  sold.  Applicant  received  in  1917  prac- 
tically no  return  upon  its  investment,  and  even  to  earn  an 
amount  equal  to  that  received  in  1916  it  will  be  necessary  for  it 
to  have  a  material  increase  in  rates. 

The  Commission  in  its  decision  No.  5337,  in  application  No. 
1853,  this  day  being  decided,  has  fixed  a  rate  in  the  city  of  San 
Bernardino  for  the  Southern  California  Gas  Company  based 
upon  the  delivery  of  gas  of  560  B.T.U.  per  cubic  foot  average 
monthly  heat  content  with  a  minimum  heat  content  of  530 
B.T.TJ.  per  cubic  foot*  Necessarily,  the  same  quality  of  gas  should 
be  served  by  both  companies,  and  I  therefore  recommend  that  the 
rates  for  the  Citrus  Belt  Gas  Company  be  based  upon  the  same 
quality  of  gas  as  fixed  for  the  South^n  California  Gas  Com- 
pany. 

Citrus  Belt  Gas  Company  is  in  direct  competition  wtih  South- 
em  California  Gas  Company  for  the  service  in  San  Bernardino, 
and  it  necessarily  follows  that  the  rates  for  the  two  companies 
must  be  identical,  regardless  of  whether  the  applicant  in  this 
case  will  receive  a  fair  return  upon  its  investment  or  not.  Ap- 
plicant receives  a  considerably  smaller  porticm  of  the  business 
P.U.R.1918D. 


Digitized  by 


Google 


RE  CITRUS  BELT  GAS  CO.  775 

in  San  Bernardino,  and  it  is  therefore  not  probable  that  it  will 
be  able  to  receive  a  fair  return. 

Applicant  competes  with  Southern  California  Gas  Company 
to  a  small  extent  in  the  city  of  Colton,  and  it  does  not  appear  ad- 
visable that  a  different  rate  be  fixed  for  this  company  than  for 
Southern  California  Gas  Company  in  that  town,  and  I  therefore 
recommend  that  as  regards  rates  for  the  Citrus  Belt  Gas  Com- 
pany in  the  town  of  Colton,  that  they  be  the  same  as  fixed  for 
Southern  California  Gas  Company. 

I  therefore,  recommend  the  following  form  of  order: 

ORDER. 

Citrus  Bete  Gm  Oompaoiy  having  applied  to  the  Bailroad 
Commission  for  authority  to  increase  its  gas  rates,  and  a  hearing 
having  been  held  and  this  proceeding  being  now  ready  for  de- 
cision, 

The  Bailroad  Conmiission  hereby  finds  as  a  fact  that  the 
existing  rates  of  Citrus  Belt  Gas  Cc«npany  for  gas  service  in  the 
towns  of  San  Bernardino  and  Colton  are  unjust  and  unreason- 
able, and  that  the  rates  herein  established  are  just  and  reasonable. 

Basing  its  order  cm  the  foregoing  findings  of  fact  and  on  other 
findings  of  fact  contained  in  the  opinion  preceding  this  ofder, 

It  is  hereby  ordered  that  Citrus  Belt  Gas  Company  be  and  the 
same  is  hereby  authorized  to  charge  and  collect  the  following 
rates  for  gas  of  an  average  monthly  heat  content  of  660  B.T.U. 
per  cubic  foot  with  a  minimum  of  530  B.T.U.  per  cubic  foot. 
Such  rates  shall  be  applicable  to  all  regular  meter  readings  made 
on  and  after  May  6,  1918,  provided  Citrus  Belt  Gas  Company 
shall  have  filed  with  the  Bailroad  Commission  said  rates  on  or 
before  May  4,  1918. 

SCHEDULE  "A."    GENERAL  SERVICE. 
City  of  San  Bernardino. 
Rate  per  meter  per  month: 

First  3,000  cubic  feet $1.20  per  1,000  cubic  feet 

Next  6,000  cubic  feet 1.10  per  1,000  cubic  feet 

Next  7,000  cubic  feet 1.00  per  1,000  cubic  feet 

AU  over  15>000  cubic  feet ».       .80  per  1,000  cubic  feet 

Minimum  monthly  charge,  60  cents. 
P.U.R.1W8D. 
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SCHEDULE  *'B."    GENERAL  SERVICE. 
City  of  Colton. 
Rate  per  meter  per  month: 

FifBt  600  cubic  feet  or  less 75  cento 

Next  2,500  cubic  feet   $1.30  per  1,000  cubic  feet 

Next  5,000  cubic  feet 1.16  per  1,000  cubic  feet 

Next  7,000  cubic  feet   1.00  per  1,000  cubic  feet 

All  over  15,000  cubic  feet 80  per  1,000  cubic  feet 

Minimum  monthly  charge,  75  cents. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  thq  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  state  of  California. 


CALIFORNIA  BAHiROAD  COACM I8SIOK. 

RE  CITY  OF  PALO  ALTO. 

[Decision  No.  5361;  Application  No.  3427.] 

ConsHtuttofuil  law  —  Jury  trial  —  BawiageB  —  Grade  erosMng. 

1.  The  jurifidiction  of  the  California  OommiBsion  to  award  compen- 
sation for  the  taking  or  damaging  of  private  property  in  the  construc- 
tion of  a  grade-crossing  separation  cannot  be  defeated  on  the  theory 
that  the  owner  is  entitled  to  a  jury  trial. 

Eminent  domain  —  Potoer  of  legisUUtare  —  Dannages  *  €hrade  croM- 
ing* 

2.  The  California  legislature  may  lawfully  authorize  the  Commis- 
sion to  fix  just  compensation  for  the  taking  or  damaging  of  private 
property  in  the  separation  of  grades  which  it  has  ordered  at  a  railroad 
crossing,  since  this  is  germane  to  and  a  cognate  part  of  the  Commis- 
sion's power  to  regulate  and  supervise  railroads  and  street  railroads. 

[April  30,  1918.] 

Motion  to  dismiss  petition  of  the  City  of  Palo  Alto  to  fix  the 
just  ccwnpensation  to  be  paid  Loretta  B.  Hart  for  property  or  any 
interest  therein  to  be  taken  or  damaged  in  the  separation  of 
grades  at  the  City  of  Palo  Alto  and  for  final  order  of  condem- 
nation; denied. 

Appearances:  Norman  E.  Malcolm,  City  Attorney,  for  City 
of  Palo  Alto;  George  D.  Squires  for  Southern  Pacific  Company; 
Wm.  H.  H.  Hart  and  T.  John  Butler  for  Loretta  B.  Hart, 

Thelan  and  Gordon,  Commissioners:  City  of  Palo  Alto,  a 
municipal  corporation,  has  filed  herein  its  petition,  as  provided 
by  §  43  of  the  Public  Utilities  Act,  asking  that  the  Railroad 
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Conunission  fix  the  just  compensation  to  be  paid  for  the  damage, 
if  any,  to  be  caused  to  the  property  of  Loretta  B.  Hart  by  the 
separation  of  grades  and  the  construction  and  operation  of  a 
subway  to  be  constructed  under  the  right  of  way  and  tracks  of  the 
Southern  Pacific  Company  at  or  near  the  intersection  of  Palo 
Alto  avenue  and  Alma  street  in  the  qity  of  Palo  Alto.  Petitioner 
also  asks  that  the  Railroad  Commission  designate  the  party  or 
parties  to  the  proceeding  who  shall  pay  said  compensation,  and 
apportion  the  same  between  them,  and  designate  the  owners  and 
<5laimants  of  the  property  and  interest  in  or  to  property  con- 
demned to  whom  such  compensation  shall  be  paid,  and  that  the 
Commission  shall  thereupon  make  its  final  order  of  condem- 
nation. 

Upon  the  filing  of  the  petition  herein,  the  Commission  made 
its  order  to  show  cause,  and  served  notice  upon  all  the  parties  as 
provided  by  §  43  (c)  of  the  Public  Utilities  Act.  Pursuant 
thereto,  a  public  hearing  was  held  in  the  office  of  the  Railroad 
Commission  in  San  Francisco  on  February  19,  1918.  At  that 
time,  Loretta  B.  Hart  moved  to  dismiss  this  proceeding,  in  so 
far  as  she  is  concerned,  by  reason  of  alleged  lack  of  jurisdiction 
in  the  Railroad  Commission.  Briefs  have  been  filed  and  the 
motion  is  now  ready  for  decision. 

This  proceeding  is  brought  under  the  provisions  of  §  43  of  the 
Public  Utilities  Act,  as  amended  in  1917  (Stat.  1917,  p.  320). 
Section  43  (a)  and  (&)  and  the  first  paragraph  of  §  43  (c)  read 
as  follows : 

"S6c.  43  (a).  No  public  road,  highway  or  street  shall  here- 
after be  constructed  across  the  track  of  any  railroad  corporation 
at  grade,  nor  shall  the  track  of  any  railroad  corporation  be  con- 
structed across  a  public  road,  highway  or  street  at  grade,  nor 
shall  the  track  of  any  railroad  corporation  be  constructed  across 
the  track  of  any  other  railroad  or  street  railroad  corporation  at 
grade,  nor  shall  the  track  of  a  street,  railroad  corporation  be 
constructed  across  the  track  of  a  railroad  corporation  at  grade, 
without  having  first  secured  the  permission  of  the  Commission ; 
provided,  that  this  subsection  shall  not  apply  to  the  replacement 
of  laujffully  existing  tracks.  The  Conamission  shall  have  the  right 
to  refuse  its  p^mission  or  to  grant  it  upon  such  terms  and  con- 
ditions as  it  may  prescribe. 
P.U.R.1918D. 
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"(b)  The  Coiimiission  shall  have  the  exclusive  power  to  de- 
termine and  prescribe  the  manner,  including  the  particular  point 
of  crossing,  and  the  tetms  of  installatiom,  operation,  mainte- 
nance, use  and  protection  of  each  crossing  of  one  railroad  by  an- 
other railroad  or  street  railroad,  and  of  a  street  railroad  by  a 
railroad,  and  of  each  crossing  of  a  public  road  or  highway  by  a 
railroad  or  street  railroad  and  of  a  street  by  a  railroad  or  vice 
versa,  subject  to  the  provisions  of  §  2694  of  the  Political  Code 
so  far  as  applicable,  and  to  alter,  relocate  or  abolish  any  such 
crossing  and  to  require,  where  in  its  judgment  it  would  be  prac- 
ticable, a  separation  of  grades  at  any  such  crossing  heretofore  or 
hereafter  established  and  to  prescribe  the  terms  upon  which  such 
separation  shall  be  made  and  the  proportions  in  which  the  ex- 
pense of  the  construction^  alteration,  relocaiion,  or  abolition  of 
such  crossings  or  the  separation  of  such  grades  shall  be  divided 
between  the  railroad  or  street  railroad  corporations  affected  or 
between  such  corporaticms  and  the  state,  county,  municipality  or 
other  political  stibdivision  affected.  It  shall  be  the  duty  of  each 
corporation  and  political  subdivision  to  which  any  of  the  expense 
is  apportioned  to  pay  from  the  funds  available  therefor  in  Us 
treasury  the  amownt  apportioned  to  it  at  the  time  <md  to  the  par- 
ties specified  by  the  order  of  the  Com/mission,  and  if  the  seme  is 
not  paid  in  accordance  with  the  Commissions  order  the  corporw- 
Hon  or  political  subdivision  entitled  thereto  under  the  Commis- 
sion's order  shall  have  the  right  to  sue  therefor  in  any  court  of 
competent  jurisdiction.  If  no  such  funds  are  availahle  as  afore- 
said, it  shall  be  the  duty  of  the  appropriate  boards,  officers  and 
employees  intrusted  with  the  levy  and  collection  of  the  taxes  or 
assessments  of  swch  political  subdivision  to  do  all  acts  necessary 
to  include  in  the  next  succeeding  tax  or  assessment  levy  the 
amount  'due  and  to  collect  the  same,  whereupon  the  amount  due 
shall  be  paid  over  to  the  corporation  or  corporations,  the  state^ 
political  subdivision,  or  political  subdivisions  eniitled  thereto  wfir 
der  the  Commission's  order.  The  Commission  ^holl  have  the 
power  by  order  to  desigruUe  the  state,  certain  of  said  corporations, 
and  political  subdivisions,  affected,  to  do  all  or  specified  portions 
of  the  acts  required  by  any  order  of  the  Commission  made  jmder 
the  provisions  of  this  subsection,  and  to  prescribe  Hie  nuMmr 
and  the  time  within  which  the  parties  so  designaied  ^aU  be  paid 
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or  reimbursed  by  the  other  corporatuyns,  the  stale  and  political 
subdivisions  among  whidfi  the  expense  of  the  work  has  been  ap- 
portioned by  the  Commission. 

"(c)  1.  The  Commission  shail  have  the  potior  m  accordance 
with  the  procedure  provided  in  this  subsection  to  fix  the  just 
compensaiion  to  be  paid  for  property  or  any  interest  in  or  to 
property  to  be  taken  or  damaged  in  the  separation  of  grades  (rf 
any  grossing  specified  in  subsection  (b)  hereof,  or  for  property 
or  any  interest  in  or  to  property  to  be  taken  or  damped  in  the 
construction,  alteration  or  relocation,  under  the  order  or  with  the 
approval  of  the  Commission,  of  elevated  tracks  or  subways  for 
any  railroad  or  street  railroad  over  or  under  any  public  road, 
street,  highway  or  private  right  of  way,  or  of  any  public  road, 
street  or  highway  over  or  under  the  tracks  of  any  railroad  cor^ 
poration  or  street  railroad  corporation;  aaid  upon  the  payment 
of  the  just  compensation  so  fixed  to  make  a  final  order  of  con- 
demnation as  hereinafter  provided/' 

The  remaining  portions  of  §  43  (c)  provide  the  maxihinery  for 
making  effective  the  authority  conferred  in  the  first  paragraph 
of  the  section.  The  portions  of  the  section  hereinbefore  itali- 
cized are  amendments  of  1917. 

The  petition  herein  alleges,  in  part,  that  the  city  of  Palo  Alto 
desires  to  secure  an  additional  inlet  and  outlet  as  a  highway 
in  said  city  by  the  separation  of  grades  and  the  construction  of  a 
subway  under  the  right  of  way  of  the  Southern  Pacific  Company 
at  or  near  the  intersection  of  Palo  Alto  avenue  and  Alma  street 
in  Palo  Alto,  as  heretofore  authorized  by  the  Kailroad  Commis* 
sion;  that  Loretta  B.  Hart  is  the  sole  owner  of  block  one  in 
the  city  of  Palo  Alto,  which  is  held  by  her  as  her  separate  prop- 
erty ;  that  in  decision  No.  806,  made  by  the  Railroad  Ckramiission 
on  July  23,  1913,  in  application  No.  352,  3  Cal.  R.  C.  145,  the 
Railroad  Commission  authorized  the  separation  of  grades  and 
the  construction  of  a  subway  under  the  tracks  of  the  Southern 
Pacific  Company  at  or  near  the  intersection  of  Palo  Alto  avenue 
and  Alma  street  in  said  city ;  that  said  Loretta  B.  Hart  claimed 
and  does  claim  that  said  separation  of  grades  and  the  construe^ 
tion  of  said  subway  will  inflict  damage  to  her  property  in  said 
block  one;  that  such  separation  of  grades  and  the  constructioi* 
of  said  subwaiy  are  integral  parts  of  the  work  autiiorized  by  the 
P.U.R.1918D. 
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Bailroad  Commission  for  a  subway  crossing  at  said  point;  that 
the  property  of  Loretta  B.  Hart  afiFected  by  this  project  is  only  a 
portion  of  said  block  one,  namely,  a  portion  of  lots  1  and  2  of 
said  block ;  that  no  part  of  the  property  of  said  Loretta  B.  Hart 
will  be  taken;  that  the  use  sought  to  be  taken  is  the  necessary 
grading  of  the  streets  on  which  said  property  fronts  in  order  to 
give  access  for  travel  through  the  subway  and  upon  and  along 
the  highway,  and  that  the  damages,  if  any,  to  said  property,  are 
an  incident  to  said  grading,  location,  and  building  of  the  sub- 
way; that  the  city  of  Palo  Alto  will  pay  all  the  costs  and  ex- 
penses of  the  grading  on  the  northeasterly  side  of  the  right  of 
way  of  the  Southern  Pacific  Company  without  any  assessment 
to  the  property  fronting  thereon ;  and  that  the  city  will  construct 
thereon  a  concrete  pavement  without  cost  or  expense  to  the  prop- 
erty owner,  which  pavem^it,  as  estimated  by  petitioner,  will 
benefit  the  said  property  of  Loretta  B.  Hart  in  the  sum  of 
$1,700. 

Loretta  B.  Hart  filed  herein  an  answer  on  the  order  to  show 
cause.  At  the  hearing  of  February  19,  1918,  her  counsel  moved 
to  dismiss  this  proceeding  by  reason  of  allied  lack  of  jurisdic- 
tion in  the  Bailroad  Commission.  .  Protestant  concedes  that  the 
Railroad  Commission  has  jurisdiction  to  apportion  between  city 
of  Palo  Alto,  county  of  Santa  Clara,  and  Southern  Pacific  Com- 
pany the  expense  of  the  project,  but  urges  that  the  Commission 
cannot  lawfully  fix  the  just  compensation  to  be  paid  to  her  for 
any  taking  or  damage  to  her  property  resulting  from  the  execu- 
tion of  the  project.  It  is  conceded  that  said  block  one  in  Palo 
Alto  is  the  private  property  of  Loretta  B.  Hart,  and  that  she 
is  in  no  sense  a  public  utility. 

[1]  The  principal  grounds  of  the  motion  to  dismiss,  and  the 
only  groimds  which  it  will  be  necessary  to  consider  herein,  are: 

1.  That  protestant  is  wititled  to  a  jury  trial ;  and 

2.  That  the  legislature  cannot  lawfully  authorize  the  Railroad 
Commission  to  fix  the  compensation  to  be  paid  in  eminent  do- 
main proceedings  for  any  property  other  than  that  of  a  public 
utility. 

In  support  of  the  first  point  protestant  relies  on  §  14,  article 

1,  of  the  Constitution  of  California,  reading  in  part  as  follows: 

"Private  property  shall  not  be  taken  or  damaged  for  public 
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Digitized  by 


Google 


RE  PALO  AI.TO.  781 

use  without  just  compensation  having  first  heen  made  to^  or  paid 
into  court  for,  the  owner,  and  no  right  of  way  shall  be  appropri- 
ated to  the  use  of  any  corporation  other  than  municipal  until 
full  compensation  therefor  be  first  made  in  money  or  ascer- 
tained and  paid  into  court  for  the  owner,  irrespective  of  any 
benefit  from  any  improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by  a  jury,  unless  a 
jury  be  waived,  as  in  other  civil  cases  in  a  court  of  record,  as 
shall  be  prescribed  by  law.'^ 

In  BO  far  as  the  state  Constitution  is  affected,  §  14  of  article 
1  must  yield  to  §§  22  and  23  of  article  12,  and  to  legislation  in 
pursuance  thereof,  conferring  powars  upon  the  Kailroad  Comr 
mission.  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman^  166  Cal. 
640,  50  L.K.A.(]Sr.S.)  652,  137  Pac.  1119,  Ann.  Cas.  19150, 
822;  Sexton  v.  Atchison,  T.  &  S.  F.  E.  Co.  173  Cal.  760,  P.U.R. 
1917B,  786,  161  Pac.  748 ;  San  Jose  v.  Railroad  Commission, 
—  CaL  — ,  P.U.R.1917E,  689,  165  Pac  967. 

In  so  far  as  the  Federal  Coxiistitution  is  affected,  it  is  well 
known  that  it  contains  no  requirement  for  the  ascertainment  by 
a  jury  of  the  just  compensation  to  be  awarded  in  eminent  domain 
proceedings.  All  that  is  requirtti  in  such  proceedings,  in  so  far 
as  the  Federal  Constitution  is  concerned,  is  that  the  proceeding 
be  conducted  in  a  fair  and  just  manner,  with  opportunity  to  the 
owners  of  the  property  to  present  evidence  as  to  its  value  and  to 
be  heard  thereon.  United  States  v.  Jones,  109  U.  S.  513,  519,  > 
27  L.  ed.  1015,  1017,  3  Sup.  Ct.  Rep.  346 ;  Long  Island  Water 
Supply  Co.  V.  Brooklyn,  166  U.  S.  685,  694,  695,  41  L.  ed.  1165, 
1168,  17  Sup.  Ct.  Rep.  718 ;  Bauman  v.  Ross,  167  U.  S.  548, 
593,  42  L.  ed.  270,  289,  17  Sup.  Ct.  Rep.  966. 

Referring  to  this  very  problem  of  the  effect  of  §  14,  article  1, 
of  the  state  Constitution  on  the  exercise  by  the  Railroad  Commis- 
sion, sitting  without  a  jury  of  the  powers  of  eminent  domain,  th» 
supreme  court  of  California,  in  the  Pacific  Telephone  Case,  at 
page  688  of  the  Reporter,  said:  "In  the  consideration  of  this 
problem  our  Constitution  (art  1,  §  14)  is  to  be  read  as  though 
amended  by  the  proviso,  that  in  the  case  of  all  public  utilities  the 
power  of  eminent  domain  may  by  authority  of  the  legislature 
be  vested  in  the  Railroad  Commission,  with  power  to  that  body 
to  determine  the  public  convenience  and  make  an  award  for  dam- 

P.U.R.1918D. 


Digitized  by 


Google 


782  CALIFORNIA  RAILROAD  CX)MMISSION. 

ages  without  the  intervention  of  a  jury.  The  requirement  of  a 
jury  and  of  a  prepayment  of  damages  is  not  a  part  of  the  Fed- 
eral Constitution  nor  of  that  of  many  of  our  states.  It  is  in 
those  jurisdictions  quite  a  common  practice  to  create  boards  and 
commissions  to  exercise  the  power  on  bdaalf  of  the  state  and  to 
make  awards  between  litigants.  It  is  certainly  true  that,  in  the 
vast  modern  development  of  public  utilities  in  their  multifarious 
activities,  in  their  complicated  interrelations,  where  a  taking  of 
property  is  involved,  a  great  saving  of  time  and  a  more  just 
award  may  be  expected  from  a  learned,  skilled,  and  dispassion^ 
ate  tribunal  such  as  the  Railroad  Commission,  than  ever  can 
be  hoped  for  from  the  haphazard  verdicts  of  juries.  And  very 
good  reasons,  therefore,  appear,  why,  for  the  benefit  of  the  state 
as  well  as  for  the  benefit  of  the  public  service  companies,  awards 
as  to  the  latter  should  be  made  by  this  body,  and  not  by  a  jury. 
It  is  therefore  concluded  that  no  violence  is  done  to  the  rights  of 
petitioner  under  the  Constitution  of  the  United  States  by  this 
proviso  of  the  state  Constituticto  authorizing  the  Railroad  Com- 
mission to  exercise  the  power  of  eminent  domain  and  assess 
damages  for  a  taking  of  property." 

[2]  This  leaves  for  consideration  protestant's  second  point, 
liiat  the  legislature  cannot  lawfully  authorize  the  Railroad  Com- 
mission to  fix  the  compensation  to  be  paid  in  eminent  domain 
proceedings  for  any  property  other  than  that  of  a  public  utility. 
Protestant  urges  that  her  property  is  private  property  used  for 
residence  purposes,  and  that  the  legislature  cannot  lawfully  au- 
thorize the  Railroad  Commission,  under  any  circumstances,  to 
fix  the  just  compensation  to  be  paid,  in  eminent  domain  pro- 
ceedings, for  taking  or  damaging  any  part  of  that  property. 

Section  43  (c)  of  the  Public  Utilities  Act  authorizes  the  Rail- 
road Commission  *%  fix  the  just  dompensation  to  be  paid  for 
property  of  any  interest  in  or  to  property  to  be  taken  or  damaged 
in  the  separation  of  grades  at  any  crossing  specified  in  subsection 
(&)  hereof,  or  for  property  or  any  interest  in  or  to  property  to  be 
taken  or  damaged  in  the  construction,  alteration,  or  relocation, 
under  the  order  or  with  the  approval  of  the  Commission,  of  ele- 
vated tracks  or  subways  for  any  railroad  or  street  railroad  over 
or  under  any  public  road,  street,  highway,  or  private  right  ot  way, 
or  of  any  public  road,  street,  or  highway  over  or  under  the 
tracks  of  any  railroad  corporation  or  street  railroad  corporation. 
P.U.R.1918D. 

Digitized  by  VjOOQIC 


RE  PALO  ALTO.  783 

The  authority  of  the  Railroad  Commission  to  fix  just  com- 
pensation is  thus  limited  to  property  or  any  interest  in  or  to 
property  taken  or  damaged  in  the  separation  of  grades  at  railroad 
crossings  or  in  the  construction,  alteration,  or  relocation  of  over^ 
head  or  subway  structures  in  connection  with  railroad  crossings. 
The  Commission  can  act  only  where  property  is  taken  or  dam- 
aged in  consequence  of  an  order  of  the  Commission  authorizing 
or  directing  such  separation  of  railroad  grades,  or  such  construc- 
tion, alteration,  or  relocation  of  overhead  or  subway  structures 
in  connection  with  railroad  crossings.  The  taking  or  damage 
results  from  the  exercise  of  the  Railroad  Commission's,  unques- 
tioned jurisdiction  over  the  railroad  or  street  railroad  affected, 
and  is  merely  a  consequence  thereof  and  an  incident  thereto. 

The  case  now  under  consideration  clearly  illustrates  the  situa- 
tion. The  Railroad  Commission  on  petition  of  the  public  au- 
thorities affected,  finds  that  the  public  convenience  and  neces- 
sity require  the  construction  of  a  subway  under  the  tracks  of  the 
Southern  Pacific  Company  at  the  intersection  of  Palo  Alto  ave- 
nue and  Alma  street  in  Palo  Alto,  and  authorizes  such  construc- 
tion. The  railroad  company  likewise  agrees.  As  a  necessary 
and  unavoidable  consequence  of  the  construction  of  the  subway, 
as  a  c(Hidition  precedent  to  reaching  the  subway,  and  as  an 
integral  part  and  parcel  of  the  plan,  it  becomes  necessary  to 
change  the  grade  of  the  two  streets  which  run  into  the  proposed 
subway  from  the  east  and  on  which  the  property  of  protestant 
fronts.  If  the  grade  of  these  streets  is  not  altered,  in  accord- 
ance with  the  plans  and  specifications  approved  by  the  Railroad 
Commission  as  part  of  the  plan,  there  can  be  no  subway  at  this 
point.  Protestant  urges  that  the  alteration  in  the  grade  of  these 
two  streets  will  damage  her  property,  and  insists  on  having  this 
damage  ascertained  and  paid  before  she  will  permit  the  subway 
to  be  constructed. 

If,  in  an  instance  of  this  kind,  the  property  owner  can  resort 
to  the  usual  proceedings  in  the  courts,  it  is  evident  that  he  can 
thus  materially  delay  the  execution  of  the  Railroad  Commis- 
sion's order,  even  though,  as  here,  the  public  authorities  and  the 
railroad  company  are  all  agreed  on  the  necessity  and  the  desira- 
bility of  the  jmrticular  project 
P.U.R.1918D. 
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Furthermore,  in  a  case  in  which  the  Railroad  Commission  has 
found  that  the  consmnroation  of  the  project  requires  the  ac- 
quisition of  additional  property  by  the  railroad,  if  the  courfs 
views  disagree  with  those  of  the  Railroad  Commission  as  to 
whether  such  taking  is  necessary  to  the  use,  or  in  other  con- 
tingencies which  will  readily  occur,  the  pendency  of  the  proceed- 
ing before  the  court  may  have  the  eflfect  of  interfering  with  and 
at  times  entirely  blocking  the  project 

Again,  if  in  the  execution  of  a  comprehensive  plan  for  the 
elimination  of  railroad  grade  crossings  in  a  community,  the 
property  .of  a  number  of  landowners  is  to  be  taken  or  damaged, 
great  confusion  and  long  delays  might  ensue  by  reason  of  sepa- 
rate court  proceedings  brought  by  or  against  the  individual  land- 
owners. Under  the  procedure  prescribed  by  §  43  (c)  of  the 
Public  Utilities  Act,  all  these  issues  can  be  promptly  deter- 
mined by  the  Railroad  Conunission  in  a  single,  comprehensive 
proceeding. 

Th6  authority  of  the  legislature  to  confer  powers  on  the  Rail- 
road Commission  under  §§  22  and  23  of  article  12  of  the  state 
Constitution  is  limited  to  powers  germane  to  the  regulation  and 
control  of  public  utilities.  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshle- 
man,  166  Cal.  640,  691,  702,  60  L.R.A.(KS.)  652,  137  Pac. 
1119,  Ann.  Cas.  1915C,  822 ;  Sexton  v.  Atchison,  T.  &  S.  F. 
R.  Co.  173  Cal.  760,  762,  P.U.R.1917B,  786,  161  Pac.  748; 
San  Jose  v.  Railroad  Commission,  —  Cal.  — ^  P.U.R.1917E, 
689,  165  Pac.  967. 

The  case  here  presented  is  analogous  to  San  Jose  v.  Railroad 
Commission,  supra,  in  which  case  the  supreme  court  of  Califor- 
nia held  that  the  Railroad  Commission  has  the  power  to  appor- 
tion to  a  city  part  of  the  expense  of  constructing  a  railroad  sub- 
way crossing  within  the  city  limits,  although  the  city,  of  course^ 
is  not  a  public  utility  as  those  words  are  used  in  the  Public  Utili- 
ties Act.  The  Railroad  Commission's  power  was  upheld  on  the 
ground  that  the  apportionment  of  the  expense  was  germane  and 
cognate  to  the  installation  of  the  subway. 

For  the  reasons  hereinbefore  stated,  we  are  clearly  of  the 

opinion  that  the  powers  conferred  on  the  Railroad  Commission 

by  §  43  (c)  of  the  Public  Utilities  Act  are  germane  to  and  a  cog- 
P.U.R.1918D. 
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nate  part  of  the  Commission'B  ccnoeded  pow^  to  regulate  and 
supervise  railroads  and  street  railroads. 

In  this  connection,  we  call  attention  to  the  specific  finding  on 
this  question  made  by  the  legislature  in  subsection  9  of  §  43  (c) 
and  reading  as  follows:  "The  legislature  hereby  declares  that 
subsection  (c)  hereof  is  enacted  as  a  germane  and  cognate  part  of 
and  as  an  aid  to  the  jurisdiction  of  the  Bailroad  Commission  in 
the  supervision  and  regulation  of  railroad  and  street  railroad 
corporations.^' 

We  are  of  the  opinion  that  the  motion  to  dismiss  should  be 
denied,  and  that  this  proceeding  should  thereafter  be  set  for 
further  hearing  on  the  issues  of  fact  herein  presented* 


IDAHO  PUBIilC  UTILITIB8  COMMISSIOir. 

A.  N.  BEED  et  al. 

v. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGEAPH 

COMPANY. 

[Caae  P-210;  Order  No.  498.] 

Evidence  —  Burden  of  proof  *  Reasonableness  of  rates. 

The  burden  of  proving  the  reasonableness  of  an  existing  classifi* 
cation  of  utility  rates  is  not  upon  the  utility,  but  upon  the  complainant 
attacking  the  same. 

[May  16,  1918.] 

CoMPUkiNT  objecting  to  the  reclassification  of  the  city  of  Po- 
catello  as  carried  in  tariflf  P.  U.  C.  I.  No.  3,  and  alleging  general- 
ly that  the  rates  and  charges  of  the  company  in  the  state  of  Idaho 
are  unreasonable  and  exorbitant;  dismissed.  This  case  pre- 
sented but  one  question  for  decision.  After  setting  out  the  vari- 
ous schedules  of  rates  filed  by  the  company,  the  nature  of  the 
complaint,  the  formal  proceedings,  and  so  forth,  the  Commission 
continued. 

Appearances:    B.  A.  Cummings,  Attorney  at  Law,  Pocatello, 

Idaho,  for  complainants ;  E.  L.  Brock,  Attorney  at  Law,  Denver, 

Colorado,  for  def^idant 
P.U.R.1918D.  50 
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By  the  Commission :  The  only  question  at  issue  in  this  case 
is,  Which  party  had  to  assume  the  burden  of  proof  i  The  Com- 
mission, after  the  hearing  of  the  case,  submitted  the  question  of 
law  at  issue  to  the  attorney  general  of  the  state  of  Idaho,  and  in 
his  reply  he  states  as  follows : 

**In  our  opinion,  the  ruling  is  entirely  correct. 

'Tender  §  59  (a)  and  (b)  of  chapter  61,  19ia  Session  Laws, 
known  as  the  Public  Utilities  Act,  the  burden  of  proof  would 
clearly  be  upon  the  public  utility  seeking  to  change  any  rate  or 
classification  whereby  an  increase  in  rates  would  result.  However, 
it  is  equally  clear  that  the  telephone  company  in  this  case  is  not 
changing  any  classification.  The  classification  as  to  citi^  of  dif- 
ferent sizes  remains  the  same.  The  question  is  as  to  the  change  of 
population  of  the  city  from  one  classification  to  another.  As  wo 
understand  it,  there  was  no  dispute  in  the  evidence  as  to  the  fact 
that  Pocatello  now  has  a  population  of  more  than  10,000. 

"The  cross  complaint  which  was  filed  by  the  city  of  Pocatello 
raised  the  question  of  the  reasonableness  of  the  rates  under  the 
higher  classification,  and  presents  the  question  in  the  same  way 
as  any  other  complaint  as  to  the  rates  or  service  of  a  public  utility. 
The  rule  and  practice  is  well  established  that  the  burden  of  proof 
is  upon  a  complainant  attacking  the  rates  or  service  of  a  public 
utility  to  sustain  the  allegations  in  his  complaint.  Lippincott  v. 
Public  Service  K.  Co.  (K  J.)  P.U.R.1915B,  794;  People  ex  rel. 
Xew  York  Teleph.  Co.  v.  Public  Service  Commission,  169  App. 
Div.  448,  P.U.R.1915F,  725,  154  K.Y.  Supp.  1093;  People  ex 
rel.  Xew  York  C.  &  H.  R.  R.  Co.  v.  Public  Service  Commission, 
215  X.  Y.  241,  P.U.R.1915D,  423,  109  K  E.  252. 

^*The  city  of  Pocatello,  having  raised  the  question  of  the  rea- 
sonableness of  the  rates,  has  the  burden  of  establishing  the  allega- 
tions of  its  cross  complaint." 

In  the  case  of  People  ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v. 
Public  Service  Commission,  supra,  the  New  York  court  of  ap- 
peals in  disposing  of  a  similar  question  stated-:  "While  the  coun- 
sel for  the  appellant  seems  to  argue  that  in  this  proceeding  the 
burden  did  not  rest  upon  the  complainants  of  establishing  that  the 
rates  complained  of  were  unreasonable,  I  think  that  the  proposi- 
tion that  the  complainants  did  have  such  burden  is  scarcely  de- 
batable. They  were  attacking  certain  rates  as  unreesonabie  and 
P.U.R.1918D. 
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asking  that  those  rates  should  be  reduced ;  and  the  burden  rested 
upon  them,  as  a  means  of  securing  this  relief,  to  supply  the  evi- 
dence showing  that  the  rates  were  unr^sonable,  and  that  they 
were  entitled  to  the  relief  which  was  being  sou^t  and  which  in 
fact  has  been  granted." 

In  the  above  case  the  matter  came  on  for  hearing  before  the 
Public  Service  CommiBsion  of  the  Second  District  of  the  state  of 
Kew  York,  and  the  Commission  held  that  the  burden  rested  upon 
the  railroad  company  to  show  that  the  rates  were  reasonable. 
The  case  being  appealed  to  the  circuit  court  of  appeals,  the  same 
was  reversed  and  the  rule  above  stated  was  announced. 

In  the  case  at  bar  the  attorney  for  the  complainants  did  not 
offer  any  proof  to  sustain  the  issue  raised  in  regard  to  the  reason- 
ableness or  unreasonableness  of  the  rate, — ^h^nce  there  is  only 
one  thing  for  the  Commission  to  do  under  the  facts  and  the  evi- 
dence in  this  case,  and  that. is  to  dismiss  the  cross  complaint  of 
the  complainants  herein. 

In  the  brief  filed  by  Mr.  B.  A.  Cummings,  attorney  for  the 
complainants,  he  fails  to  cite  any  authorities  to  sustain  his  view, 
but  criticizes  severely  the  ruling  of  the  Conunission  at  the  hearing. 
Counsel  for  complainant  must  remember  that  this  Commission  is 
not  vested  with  arbitrary  discretion  in  matters  of  law  of  this  kind. 
The  Commission,  in  its  hearings,  has  adopted  the  policy  of  liber- 
ality in  regard  to  pleading  and  rules  of  evidence,  but  at  the  final 
disposition  of  the  case  the  Commission  is  required  to  use  that 
same  legal  discretion  which  the  law  contemplates  should  be  used 
by  judges  of  trial  courts.  Our  findings  and  decisions  upon  for- 
mal matters  are  subject  to  review  by  the  supreme  court,  and  if  any 
error  has  been  committed  it  can  be  corrected  in  that  court.  We 
feel  that  counsel  for  complainant  would  hardly  have  dared  to  have 
gone  into  one  of  the  district  courts  of  this  state  as  unprepared  on 
the  subject  of  law  and  evidence  as  he  did  in  the  proceedings  be- 
fore  this  Commission.  We  therefore  trust  that  counsel  in  tne 
future,  in  case  he  should  be  called  into  a  proceeding  before  this 
Commission,  will  make  the  same  preparation  that  he  would  in  a 
case  pending  in  the  district  court  or  the  supreme  court  of  this 
state. 

It  is  therefore  ordered  that  tariff  P.  U.  C.  I.  No.  3  of  the  Moun- 
P.U.R.1918D. 
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tain  States  Telephone  &  Telegraph  Company,  filed  with  this  Com- 
mission, take  effect  on  and  after  the  Ist  day  of  June,  1918. 

It  is  further  ordered  that  the  cross  complaint  of  the  said  otm- 
plainants  herein  be  and  the  same  is  hereby  dismissed  witlwot 
prejudice  to  the  said  complainants,  to  file  any  ^plication  wWi 
the  Commission  at  any  time« 

Done  in  open  session  at  Boise,  Idaho,  this  16th  day  of  Maj, 
1918. 

J  ohn  W.  Graham,  A.  L.  Freehafer,  and  Geo.  E.  Erb,  Cimunis- 
sioners. 


IlililNOIS  SUPREME  OOURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  EEL.  BABEE 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS 
EAILWAY  COMPANY. 

[No.  11,901.] 

(283  111.  374,  119  N.  E.  310.) 

Statutes  *  Repeal  hy  implication  *  Trade  scales. 

A  statute  requiring  the  installation  of  track  scales  at  stations 
from  which  a  specified  number  of  bushels  of  grain  have  been  shipped 
during  the  previous  year  is  repealed  by  implioation  by  a  later  statute 
giving  a  Public  Service  Commission  the  power  to  enforce  reasonable 
regulations  for  the  weighing  of  cars  and  of  freight;  since  the  two 
acts  being  inconsistent,  the  later  one  must  be  held  to  prevail 

[April  17,  1918.] 

Appeal  from  a  judgment  of  the  Circuit  Court,  Sangamon 
County,  E.  S.  Smith,  Judge,  reversing  an  order  of  the  State  Pab- 
lic  Utilities  Commission,  requiring  the  Cleveland,  Cincinnati, 
Chicago,  &  St.  Louis  Railway  Company  to  install  track  scales; 
affirmed.    For  Commission  order,  see  P.TJ.R1917A,  230. 

Appearances :    William  R.  Bach,  of  Bloomington,  and  Stewart 

W.  Kincaid,  of  Paris,  for  appellant;  George  B.  Gillespie,  of 

Springfield  (L.  J.  Hackney,  of  Cincinnati,  Ohio,  of  counsel),  ior 

appellee. 
P.U.R.1918D.      ' 
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Cartwrighty  J.,  delivered  the  opinion  of  the  court: 

The  appellant,  the  State  Public  Utilities  Commission,  on  the 
petition  of  Dextw  Baber,  made  an  order  requiring  the  appellee, 
the  Cleveland,  Cincinnati,  ChHago,  &  St.  Louis  Railway  Com- 
pany to  install  track  sales  at  its  station  at  Dudley,  in  compliance 
with  §  2  of  an  act  entitled  "An  Act  Eegulating  the  Receiving, 
Transportation,  and  Delivery  of  Grain  by  Railroad  Corporations, 
aoel  Defining  the  Duties  of  Such  Corporations  with  Respect 
Thereto,"  in  force  July  1,  1871,  as  amended  by  an  act  in  force 
July  1,  1877  (Laws  1877,  p.  168).  The  appellee  appealed  from 
the  order  to  the  circuit  court  of  Sangamon  county,  and  by  the 
judgment  of  that  court  the  order  was  reversed,  and  this  appeal 
was  prosecuted  by  the  appellant. 

On  March  18,  1916,  Dexter  Baber  filed  a  complaint  with  the 
State  Public  Utilities  Commission,  alleging  that  he  was  engaged 
in  buying  and  shipping  grain  at  Dudley;  that  during  the  year 
1915  the  shipments  of  grain  from  that  station  on  the  railroad  of 
the  defendant  amounted  to  50,000  bushels  or  more,  the  major  part 
of  which  was  shipped  by  him;  that  he  called  the  attention  of  the 
appellee  to  §  2  of  the  above-mentioned  act,  and  requested  the  ap- 
pellee to  install  track  scales  in  compliance  with  the  statute ;  and 
that  the  appellee  had  neglected  and  refused  to  comply  with  his 
request.  The  appellee  answered,  admitting  that  Baber  was  en- 
gaged in  buying  and  shipping  grain  at  Dudley,  and  that  the 
appellee  was  a  public  utility,  subject  to  the  act  regulating  public 
utilities,  and  operated  a  railroad  through  Dudley,  but  denying 
that  the  shipments  of  grain  to  points  in  the  state  of  Illinois  in  the 
year  1915  amounted  to  50,000  bushels,  and  alleging  that  the  stat- 
ute denied  the  railways  equal  protection  of  the  laws,  in  violation 
of  the  state  and  Federal  Constitutions,  and  that  it  did  not  apply 
to  interstate  shipments.  Afterwards  there  was  added  to  the 
answer,  by  amendment,  a  claim  that  the  statute  was  repealed  by 
the  state  Public  Utilities  Act. 

The  evidence  was  that  Baber  made  shipments  of  grain  during 
the  year  1915  from  Dudley,  on  the  railroad  of  the  defendant,  ag- 
gregating 44,858  bushels,  and  Rudy  &  Company  also  shipped 
seventy-five  cars  of  grain  from  that  station,  amounting  to  more 

than  10,000  bushels,  and  that  every  shipment  of  grain  was  an  in- 
P.U.R.1918D. 
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terstate  shipment  to  points  without  the  state  of  Illinois ;  no  part 
of  the  grain  being  shipped  to  any  point  within  the  state. 

Counsel  for  the  respective  parties  have  argued  at  lengthy 
with  citations  from  numerous  authorities,  conceming  the  author^ 
ity  of  the  Commission  with  respect  to  interstate  commerce; 
whether  the  Interstate  Commerce  Act  has  superseded  state  legis- 
lation affecting  purely  interstate  commerce;  whether  the  act* was 
intended  to  apply  to  a  station  where  the  entire  shipments  are  in 
interstate  commerce  to  points  without  the  state ;  whether  the  act 
is  unconstitutional,  because  it  denies  to  railroad  companies  the 
equal  protection  of  the  laws ;  and,  finally,  whether  the  statute  is 
in  force  or  has  been  repealed.  The  last  of  these  questions  lies  at 
the  foundation,  and  if  there  is  no  statute  in  force  requiring  the 
instalment  of  track  scales  at  every  station  fr(Mn  which  there  are 
annual  shipments  of  50,000  bushels  of  grain  the  other  questions 
argued  are  of  no  importance. 

It  seems  to  be  assumed  by  both  parties  that  the  State  Public 
Utilities  CcHumission  had  jurisdicticm  to  entertain  a  petition  and 
to  make  an  order  requiring  a  public  utility  to  comply  with  a  stat- 
ute of  the  state  defining  a  duty  and  prescribing  a  penalty  for  a  re- 
fusal or  neglect  to  comply  with  it,  rather  than  to  bring  a  suit  and 
prosecute  an  action  for  the  pienalty  fixed  by  the  statute,  as  di- 
rected by  the  Public  Utilities  Act,  and  the  only  question  to  be  con- 
sidered is  whether  the  statute  is  in  force  or  has  been  repealed. 
Section  2  is  as  follows :  "At  all  stations  or  places  from  which  the 
shipments  of  grain  by  the  road  of  such  corporation  shall  have 
amounted  during  the  previous  year  to  fifty  thousand  (50,000) 
bushels  or  more,  such  corporation  shall,  when  required  so  to  do 
by  the  persons  who  are  the  shippers  of  the  major  part  of  said 
50,000  bushels  of  grain,  erect  and  keep  in  good  condition  for  use^ 
and  use  in  weighing  grain  to  be  shipped  over  its  road,  true  and 
correct  scales,  of  proper  structure  and  capacity  for  the  weighing 
of  grain  by  carload  in  their  cars  after  the  same  shall  have  been 
loaded.  Such  corporation  shall  carefully  and  correctly  weigh 
each  car  upon  which  grain  shall  be  shipped  from  such  place  or 
station,  both  before  and  after  the  same  is  loaded,  and  ascertain 
and  receipt  for  the  true  amount  of  grain  so  shipped.  If  any  such 
corporation  shall  neglect  or  refuse  to  erect  and  keep  in  use  such 
scales  when  required  to  do  so  as  aforesaid,  or  shall  neglect  or  re- 
r.u.R.ioisD. 
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fuse  to  weigh  in  the  manner  aforesaid  any  grain  shipped  in  bulk 
from  any  statical  or  place,  the  sworn  statement  of  the  shipper,  or 
his  agent,  having  personal  knowledge  of  the  amount  of  grain 
shipped,  shall  be  tak^i  as  true  as  to  the  amount  so  shipped.  In 
ease  any  railroad  corporation  shall  neglect  or  refuse  to  comply 
with  any  of  the  requirements  of  §  1st,  2d  and  5th  of  this  act,  it 
shall,  in  addition  to  the  penalties  therein  provided,  forfeit  and  pay 
for  every  such  offense  and  for  each  and  every  day  such  refusal  or 
neglect  is  continued  the  sum  of  one  hundred  dollars  ($100),  to  be 
recovered  in  an  action  of  debt  before  any  justice  of  the  peace,  in 
the  name  of  the  people  of  the  state  of  Illinois,  such  penalty  or  f  or- 
feiture  to  be  paid  to  the  county  in  which  the  suit  is  brought,  and 
shall  also  be  required  to  pay  all  costs  of  prosecution,  including 
such  reasonable  attorney's  fees  as  may  be  assessed  by  the  justice 
before  whom  the  case  may  be  tried." 

In  1913  the  general  assembly  legislated  on  the  subject  of  the 
regulation  of  public  utilities,  inchiding  railroads  operated  for  the 
transportation  of  property,  and  enacted  a  statute  entitled  "An  Act 
to  Provide  ior  the  Regulation  of  Public  Utilities,"  in  force  Jan- 
nary  1,  1914.  Laws  1913,  p.  459.  By  that  act  the  State  Public 
Utilities  Commission  was  created,  and  given  general  supervision 
of  all  public  utilities,  with  power  to  make  and  enforce  reasonable 
regulations  for  the  government  of  the  same.  Sedion  52  provides 
that  every  railroad  company  shall,  when  within  its  power  to  do  so 
and  upon  reasonable  notice,  furnish  suitable  cars  to  any  and  all 
persons  who  may  apply  therefor,  for  the  transportation  of  any 
and  all  kinds  of  freight  in  carload  lots,  and  it  contains  this  provi- 
sion: "The  Ccmimission  shall  have  power  to  enforce  reasonable 
regulations  for  the  weighing  of  cars,  and  of  freight  offered  for 
shipment  over  any  line  of  railroad,  and  to  test  the  weights  made 
by  any  railroad  and  scales  used  in  weighing  freight  on  cars." 

The  authority  to  enforce  reasonable  regulations  for  the  weigh- 
ing of  grain  and  freight  offered  for  shipment  and  to  test  the 
weights  used  in  weighing  freight  on  cars  necessarily  implies  pow- 
er to  decide  what  regulations  are  reasonable  and  what  they  shall 
be.  The  law  is  that,  if  two  statutes  deal  with  the  same  subject- 
matter  and  are  inconsistent  with  each  other,  so  that  both  cannot 
be  operative  as  to  such  subject-matter,  the  latter  act  will  be  re- 
garded as  a  substitute  for  the  former  one  and  will  operate  as  a 
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repeal,  although  it  contain^  no  express  repealing  clause.  A  re- 
quirement that  a  carrier  shall  furnish  track  scales  is  a  regulation 
in  regard  to  weighing  cars  and  the  freight  thereon.  Section  2  of 
the  Act  of  1871,  as  amended  in  1877,  and  the  Public  Utilities  Act, 
deal  with  the  same  subject ;  one  classifying  staticme  by  liie  amount 
of  grain  shipped  therefrom,  and  fixing  a  definite  rule,  subject  to 
no  choice,  judgment,  or  discretion,  and  the  other  committing  to 
the  judgment  of  the  Public  Utilities  Commission  what  will  con- 
stitute a  reasonable  regulation.  Section  2  requires  the  installa- 
tion of  track  scales,  whether  in  the  judgment  of  the  Commission 
such  installation  is  reasonable  or  unreasonable,  and  §  2,  if  in 
force,  would  restrict  the  power  of  the  Commission  to  determine 
and  enforce  reasonable  regulations.  The  one  act  leaves  nothing 
to  the  judgment  or  discretion  of  the  Commission,  and  the  other 
commits  everything  to  its  discretion;  so  that  the  two  are  irre- 
concilable, and  both  cannot  be  in  effect  as  to  the  same  subject-mat- 
ter. The  judgment  of  the  Public  Utilities  Commission  might  be 
that  the  requirement  of  track  scales  at  a  station  like  Dudley  was 
reasonable  or  unreasonable,  or  that  track  scales  should  be  fur- 
nished at  stations  where  less  than  50,000  bsuhels  of  grain  are 
shipped  in  a  year.  Inasmuch  as  the  two  acts  are  irreconcilable 
and  relate  to  the  same  subject-matter,  §  2  was  repealed  by  the 
Public  Utilities  Act  Illinois  &  M.  Canal  v.  Chicago,  14  111.  334; 
Culver  V.  Third  Nat.  Bank,  64  111.  528 ;  Devine  v.  Cook  County, 
84  111.  590;  People  ex  rel.  Kern  v.  Nelson,  166  IlL  364,  40  if. 
E.  957 ;  Canal  Comrs.  v.  East  Peoria,  179  111.  214,  53  N".  E.  633; 
People  ex  rel.  Deneen  v.  Hiomton,  186  IlL  162,  57  N.  E.  841; 
State  Bd.  of  Health  v.  Ross,  191  111.  87,  60  N.  E.  811 ;  Pratt 
Institute  v.  New  York,  183  N.  T.  151,  75  N.  E.  1119,  6  Ann. 
Cas.  198. 

There  being  no  statute  in  force  requiring  the  instalment  of 
track  scales,  the  State  Public  Utilities  Commission  could  not 
make  any  order  based  on  the  existence  of  such  a  statute,  and  the 
judgment  of  the  Circuit  Court  of  Sangamon  County  was  right 

The  judgment  is  affirmed. 
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ILLINOIS  supreimge:  court. 

STATE  PUBLIC  UTILITIES  COMMISSION 

CITY  OP  DE  KALB  et  al. 

[No.  11,961.] 
(283  111.  443,.  119  N.  E.  423.) 

Appeal  and  review  —  Contempt  of  court  *  Questions  reviewable. 

Upon  an  appeal  from  an  order  of  the  court  adjudging  the  chair- 
man of  the  Illinois  State  Commission  in  contempt  of  court  for  failure 
to  obey  an  order  requiring  him  to  file  a  transcript  without  fees  being 
paid  or  guaraateed,  and  assessing  a  fine  against  him,  it  is  immaterial 
that  the  court  below  may  have  erred  in  denying  a  motion  to  dismiss 
the  appeal  or  in  ordering  the  Commission  to  file  the  transcript,  where 
the  court  had  jurisdiction  of  the  subject-matter  and  the  person. 

[April  17,  1918.] 

Appeal  from  an  order  of  tbe  Circuit  Court,  Sangamon  County, 
E.  S.  Smith,  Judge,  adjudging  Thomas  E.  Dempcy,  chairman  of 
the  UlinoiB  State  Public  Utilities  Commission,  guilty  of  con- 
tempt for  refusing  to  obey  an  order  to  file  the  transcript;  af- 
firmed. 

Appearances :  Edward  J,  Brundage,  Attorney  General,  George 
T,  Buekingharo,  of  Chicago,  W.  E.  Trautmann,  of  East  St.  Louis, 
A.  D.  Eodenberg,  of  Springfield,  and  John  Faissler,  of  Sycamore, 
for  appellant  De  Kalb  County  Telephone  Company;  H.  W. 
Prentice,  of  De  KaJb  (A.  G*  Keimedy,  of  De  Kalb,  of  counsel), 
for  appellees. 

Duncan,  J.,  delivered  the  opinion  of  the  court : 

On  July  13, 1916,  the  Public  Utilities  Commission  entered  an 
order  authorizing  the  De  Kalb  County  Telephone  Company  to 
change  its  rates.  The  city  attorney  of  the  city  of  De  Kalb,  on  be- 
half of  the  city  of  De  Kalb  and  patrons  of  said  telephone  com- 
pany, filed  a  notice  of  appeal  from  said  order,  with  proof  of  serv- 
ice, with  the  clerk  of  the  circuit  court  of  Sangamon  county,  and 
also  filed  a  copy  of  the  notice  with  the  secretary  of  the  Public 
Utilities  Commission.  The  secretary  of  the  Commission  filed  a 
certified  copy  of  the  order  changing  the  rates  in  the  office  of  the 
clerk  of  said  circuit  court,  but  refused  to  file  a  transcript  of  the 
P.U.K.1918D. 


Digitized  by 


Google 


794  ILLINOIS  SUPREME  COURT. 

record  in  such  appeal  until  fees  therefor,  amounting  approximate- 
ly to  $175,  were  advanced  or  guaranteed  by  appellants.  On 
October  9,  1917,  more  than  a  year  after  notice  of  the  appeal  had 
been  filed,  the  cause  having  been  set  for  hearing  in  the  Sangamon 
county  circuit  court,  and  all  parties,  including  the  Public  Utili- 
ties Commission,  were  present  by  their  attorneys,  the  attorney  for 
the  De  Kalb  County  Telephone  Company  filed  a  motion  to  dis- 
miss  the  appeal  on  the  ground  that  there  was  no  record  of  the 
proceedings  on  file.  A  counter  motion  was  filed  on  behalf  of  the 
city  of  De  Kalb  and  patrons  of  said  telephone  com-pany,  asking 
for  a  rule  upon  the  Public  Utilities  Commission  to  file  a  record  or 
transcript  of  the  proceedings  instanter.  Both  motions  were  heard 
together.  The  court  denied  the  motion  to  dismiss  the  appeal,  and 
ordered  the  Commission  to  file  a  transcript  of  the  proceedings 
within  ten  days.  On  October  25,  1917,  the  case  was  again  called 
for  hearing;  and,  it  appearing  to  the  court  that  the  Commission 
had  failed  to  file  a  transcript  of  the  record  in  accordance  with  the 
rule  of  court  theretofore  entered,  an  order  was  entered  citing  the 
Commission  to  appear  and  show  cause  why  the  members  thereof 
should  not  be  dealt  with  as  for  contempt  of  court  far  failure  to 
comply  with  said  rule.  The  Commission  appeared,  and  through 
its  chairman,  Thomas  E.  Dempcy,  stated  that  it  refused  to  file 
said  transcript  on  the  ground  that  it  was  not  its  duty  to  do  so 
until  the  costs  for  the  preparation  of  the  transcript  had  been  paid 
or  assured  by  appellant.  Dempcy  also  announced  to  the  court  his 
refusal,  as  said  chairman,  to  order  the  secretary  of  the  CcHnmis- 
sion  to  prepare  a  transcript  and  his  refusal  to  file  the  same  until 
said  costs  had  been  paid  or  assured.  The  court  thereupon  ad- 
judged Dempcy  guilty  ojf  a  contempt  of  the  oowrt,  and  assessed  a 
fine  of  $26  against  him,  and  entered  an  order  of  commitment 
until  said  fine  is  paid  or  he  is  otherwise  discharged.  From  that 
order  and  judgment  Dempcy  has  prosecuted  this  appeal. 

The  grounds  assigned  and  argued  here  by  appellant  for  the  re- 
versal of  the  judgment  of  the  court  in  fining  appellant  are  that 
the  court  erred  in  denying  the  motion  to  dismiss  the  appeal 
pending  in  the  circuit  court,  and  also  erred  in  ordering 
the  Commission  to  file  the  transcript  without  the  fees 
being  paid  or  guaranteed.  This  appeal  is  not  an  appeal  from 
either  of  said  orders,  but  is  only  an  appeal  by  appellant  from  the 
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order  of  the  court  adjudging  him  guilty  of  contempt  and  assess* 
ing  a  fine  against  him  therefor.  The  court  had  jurisdiction  of 
appellant;  as  he  was  personally  present  in  the  court,  resisting  the 
motion  or  rule  against  him  and  the  Commission  to  file  a  tran- 
acript,  or  at  least  he  was  present  in  court  and  refused  to  obey  the 
order  of  court  ordering  him  to  file  such  transcript  Besides,  ap- 
pellant does  not  question  in  this  appeal  that  the  court  had  jurisdic- 
tion either  of  his  person  or  of  the  subject-matter.  Jurisdiction 
was  conferred  on  the  circuit  court  of  Sangamon  county  to  hear 
and  determine  the  mattelw  to  be  submitted  for  its  decision  by 
that  appeal  when  a  copy  of  the  notice  of  the  appeal,  with  proof  of 
service  thereof,  was  filed  with  the  clerk  of  said  court.  Kurd's 
Rev.  Stat  1916,  §  68,  p.  2043.  That  same  section  provides  that 
no  new  or  additional  evidence  may  be  introduced  in  any  proceed- 
ing upon  appeal  from  an  order  or  decision  of  the  Commission,  but 
that  the  appeal  shall  be  heard  upon  the  record  of  the  Public 
Utilities  Commission  as  certified  to  by  it.  The  appeal,  therefore, 
could  not  further  proceed  to  a  hearing  without  a  transcript  of  the 
record  in  that  ease  made  before  the  Commission  at  the  hearing, 
and  which  record  consists  of  a  transcript  of  the  testimony,  all 
exhibits  or  copies  thereof  introduced,  and  aU  iniormation  se- 
cured by  the  Commission  on  its  own  initiation  and  considered  by 
it  in  entering  its  order  or  decision,  and  of  the  pleadings,  record, 
and  proceedings  in  the  case.  Kurd's  Rev.  Stat  1916,  §  65,  p. 
2041.  The  court,  therefore,  had  jurisdiction  to  hear  and  decide 
the  two  motions  pending  before  it,  the  motion  to  dismiss  the  ap- 
peal and  the  motion  for  a  rule  on  the  Commission  to  file  a 
transcript  of  the  record.  Dempcy  and  the  Commission  are  abso- 
lutely bound  by  the  order  of  the  court  requiring  them,  without 
fees  or  the  guaranty  thereof,  to  file  the  transcript,  until  such  or- 
der is  reversed  by  an  appeal  or  writ  of  error  prosecuted  to  the 
proper  court.  Such  order  was  a  final  appealable  order  so  far  as 
Dempcy  and  the  Commission  were  concerned,  as  it  disposed  of  the 
entire  controversy  so  far  as  they  were  concerned,  and  finally,  un- 
less reversed  by  appeal  or  writ  of  error.  Bailey  v.  Conrad,  271 
111.  294,  111  K  E.  105;  Mussey  v.  Shaw,  274  111.  351,  113  N. 
E.  605. 

The  court  having  had  jurisdiction  to  pass  upon  the  question 
whether  or  not  the  appeal  pending  before  it  should  be  dismissed 
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or  the  Commission  ruled  to  file  a  transcript  without  fees,  it  also 
had  the  power,  after  entering  its  order  on  Dempcy  and  the  Com- 
mission to  file  the  transcript  without  fees,  to  lawfully  enforce 
obedience  to  its  order.  The  power  to  enforce  such  order  includes 
the  further  power  to  impose  penalties  as  a  punishment  for  de- 
fiance of  its  orders,  either  by  fine  or  by  jail  sentence,  or  both.  In 
such  case  the  proceeding  is  not  a  criminal  one,  such  as  contempt* 
committed  in  the  presence  of  the  court  are,  but  is  a  civil  proceed- 
ing for  the  benefit  of  those  interested  in  the  enforcement  of  Ae 
judgments,  orders,  or  decrees  of  the  ootirt.  Clark  v.  Burke,  163 
111.  834,  45  X.  E.  235.  The  only  qu^tion  that  may  properly  be 
decided  by  this  court  on  this  appeal  is  the  one  of  jurisdiction  of 
the  court  to  hear  and  pass  upon  the  question  whether  or  not  it 
was  the  duty  of  the  Commission  to  file  a  transcript  of  ike  record 
without  fees  advanced  or  guaranteed,  and  the  additional  question 
whether  or  not  the  court  had  jurisdiction  of  appellant  when  he 
was  fined  for  contempt.  No  question  is  raised  as  to  the  excessive- 
ness  of  the  punishment. 

The  court  undoubtedly  had  jurisdiction  to  determine  the  qnea* 
tions  presented  to  it,  and  it  is  absolutely  immaterial  whether  the 
court  erred  in  its  conclusion  that  the  Commission  was  not  en- 
titled to  have  its  fees  paid  or  guaranteed  before  filing  the  trans- 
cript of  its  record.  The  rule  in  such  oases  is  that  the  party  cannot 
be  the  judge  of  his  own  case  and  refuse  to  obey  the  order  of 
court,  no  matter  how  flagrantly  erroneous  tiie  decision  of  the  court 
may  have  been  in  requiring  him  to  do  the  thing  it  ordered  him  to 
do.  Clark  y.  Burke,  supra;  Leopold  v.  People,  140  111.  662,  30 
N".  E.  348. 

It  necessarily  follows  from  what  we  have  already  said  that  ap- 
pellant cannot  question  the  correctness  of  the  court's  orders  in  re- 
fusing to  dismiss  the  appeal,  and  in  refusing  to  hold  that  appel- 
lant and  the  Commission  were  right  in  their  contentioid  that  they 
should  be  paid  or  guaranteed  fees  before  filing  the  transcript  of 
the  record.  The  only  thing  that  appellant  could  do  in  that  re- 
gard would  be  to  show  either  tiiat  the  court  had  no  jurisdiction 
si  his  person  or  was  without  jurisdiction  of.tte  subject-matter, 
and  therefore  without  right  to  determine  the  two  basic  decisions 
aforesaid  out  of  which  this  contempt  proceeding  grew.  This  court 
has  frequently  so  determined,    Walton  v.  Beveling,  61  III  201; 

P.U.R.1918D. 


Digitized  by 


Google 


STATE  PUBLIC  UTILITIES  COM.  y.  DE  KAIB,  797 

tannery  v.  People,  25  HL  62,  80  N.  E.  60.  Appellant  is  not  in 
a  position  on  this  appeal  to  ask  this  court  to  pass  upon  the  correct- 
ness of  the  lower  court's  ruling  in  the  two  basic  propositions  out 
of  which  this  contempt  proceeding  grew.  Sudi  an  attempt  is 
clearly  a  collateral  attack  upon  the  decision  of  the  court,  and 
which  cannot  be  successfully  made  without  showing  a  want  of 
jurisdiction  of  the  subject-matter  in  the  court.  It  would  not  be 
proper  for  this  court  to  pass  upon  those  questions,  as  they  have 
-absolutely  nothing  to  do  with  the  decision  of  this  case,  as  the  ju- 
risdiction of  the  court  is  practically  admitted.  No  good  reaspn 
-appears  for  the  interference  of  this  opurt  with  the  judgment  of 
the  court  herein  appealed  from,  and  it  must  therefore  be  affirmed. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


UililNOIS  PUBLIC  UTILITIBS  COMMISSION. 

BE  ILLINOIS  INDEPENDENT  TELEPHONE 
ASSOCIATION. 

[No.  7337.] 

Payment  -*  J>i9cauni  far  ^  When  not  juittfied. 

An  increase  in  telephone  rates,  even  if  returned  to  subscriberd 
in  the  form  of  a  discount  for  prompt  payment,  is  not  justified  where 
the  company  has  been  lax  in  the  collection  of  its  charges  through 
negligence  or  fear  of  offending  the  feelings  of  its  subscribers. 

[March  6,  1918.] 

AppLiCATioisr  on  behalf  of  certain  telephone  utilities  for  au- 
thority to  increase  rates  and  for  approval  of  a  rule  which  pro- 
vides for  the  application  of  a  discount  equivalent  to  the  amount 
of  the  proposed  increase ;  denied. 

Lucey,.  Commissioner:  On  October  11,  1917,  the  Illinois 
Independent  Triephone  Association  filed  an  application  on  be- 
half of  some  sixty  telephone  utilities  in  the  state  of  Illinois,  for 
authority  to  increase  the  present  rates  of  such  telephone  utili- 
ties $3  per  year,  and  for  the  approval  of  a  rule  which  provides 
;that  such  increase  shall  apply  as  a  discount  if  telephone  rental 

P.U.R.1918D. 


Digitized  by 


Google 


798  ILLINOIS  PUBLIC  UTILITIEfi  COMMISSION. 

charges  are  paid  on  or  before  the  15th  day  of  the  month  in  which 
the  service  is  rendered. 

The  application  sets  forth  that  there  are  witiiin  the  state  of 
Illinois  about  800  telephone  companies,  associations,  or  partner- 
ships operating  a  large  number  of  exchanges  and  toll  lines ;  that 
the  purpose  of  the  Illinois  Independent  Telephone  Association  is 
to  unite,  in  a  general  way,  for  their  common  interests,  the  tele- 
phone companies  throughout  the  state  and  improve  the  telephone 
service;  that  in  the  early  building  of  telephone  properties  there 
was  a  comparatively  small  amount  of  information  obtainable 
regarding  the  cost  of  operating  and  the  general  development  of 
the  business,  and  that  for  many  years  past  many  telephone  camr 
panics  throughout  the  state  have  been  rendering  a  service  to  the 
public  at  a  rental  rate  entirely  too  low  to  be  remunerative;  that 
during  the  last  year  all  telephone  equipment  has  increased  in 
1  J,  and  that  labor  of  every  character  connected  with  the  opera- 
tion of  a  telephone  system  has  increased,  and  that  many  com- 
panies are  operating  in  Illinois  at  a.  loss,  and  comparatively  few 
are  receiving  a  sufficient  rate  to  pay  a  fair  return  upon  the  in- 
vestment. 

The  application  further  sets  forth  that,  under  the  provisions 
of  the  act  to  provide  for  the  regulation  of  public  utilities  and 
the  rules  of  this  Commission,  it  is  necessary  that  a  public  utility 
desiring  an  increase  in  rates  should  have  the  property  valued 
and  present  its  petition  for  such  increase  in  rates  based  upon 
the  valuation  of  its  property;  that  the  petitioner  recognizes  this 
as  a  proper  and  necessary  requirement  in  determining  the  rate 
of  charge  that  is  to  be  established  for  service  rendered  by  such 
companies,  but  that  it  is  costly  to  prepare  a  valuation,  and,  in 
many  instances,  the  expense  is  such  that  telephone  utilities  do 
not  feel  justified  in  making  such  valuation;  further,  that  it  i» 
expensive  for  many  telephone  companies  to  collect  their  rental 
charges,  and  that  such  companies,  in  many  cases,  are  required  to 
employ  a  collector,  which  is  a  considerable  additional  expense; 
that  the  practice  under  which  many  telephone  companies  are 
operating,  of  making  a  rate  for  service  of  such  an  amount  that 
if  paid  by  the  15th  of  the  month  in  which  the  service  is  ren- 
dered a  discount  is  applied,  has  proved  a  great  benefit  to  such 
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companies,  and  plaeee  no  additional  burden  on  the  subscriber 
who  pays  promptly. 

Each  of  the  telephone  utilities  represented  by  the  Illinois  In- 
dependent Telephone  Association  joined  in  the  application 
through  the  filing  of  a  separate  appHcation.  Each  of  these  appli- 
cations is  in  the  same  form,  and  sets  forth  that  the  petitioner 
desires  the  Commission  to  enter  an  order,  upon  the  hearing  of 
such  application,  authorising  the  petitioner  to  increase  its  pres- 
ent rate  on  business,  residence,  and  rural  telephones  25  cents 
per  month,  on  conditicm  that  said  25  cents  increase  be  given  as 
a  discount  to  the  subscriber  if  the  present  rental  rate  is  paid 
on  or  before  the  15th  of  the  month  for  which  such  service  is  ren- 
dered, and  with  the  authority  to  such  petitioner  to  make  discount 
if  60  paid ;  that  such  an  order  will  be  a  great  relief  to  all  com- 
panies which  at  present  do  not  have  this  character  of  rate  and 
permission  to  discount  for  payment. 

Hearing  was  held  before  the  Commission,  at  Springfield,  No- 
vember 0,  1017.  O.  F.  Berry,  Attorney,  appeared  for  the  peti- 
tioner, Illinois  Independent  Telephone  Association,  and  for  each 
of  the  parties  joining  in  the  application.  No  one  appeared  ob- 
jecting, although  notice  of  the  filing  of  the  application  had  been 
published  by  each  of  the  petitioners,  and  notice  of  the  date  and 
place  of  hearing  had  been  sent  to  the  local  officials  of  each  city 
and  village  affected.  The  companies  that  filed  petitions  prior 
to,  or  on  the  date  of,  the  hearing,  and  entered  appearances  at  the 
hearing  are  as  follows:  Ashland  Telephone  Company,  Auburn 
Telephone  Company,  Baker  Telephone  Company,  Bond  County 
Telephone  &  Telegraph  Company,  Cerro  Gordo  Telephone  Com- 
pany, Ghatsworth  Telephone  Company,  City  Telephone  Ex- 
change, Commercial  Telephone  &  Telegraph  Company,  Coon 
Bro&ers  TelejJione  Company,  Cornell  Telephone  Company,  Den- 
vers  Telephone  Company,  Des  Plaines  Telephone  Company,  Dix 
Telephone  Company,  Efiingham  County  Telephone  Company, 
Elkhart  Telephone  Company,  El  Paso  Telephone  Company, 
Farmers  Mutual  Telephone  Company  of  Ta«eweU  County,  Fay- 
ette Home  Telephone  Company,  Gibson  Home  Telephone  Com- 
pany, Heyworth  Telephone  Company,  Hoopston  Telephone  Com- 
pany, Hut8<»iville  vTelephoB©  C<«npany,  Ipava  TeilephoBe  Com- 
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pany,  Jerseyville  Telephone  Company,  Ked^  Telephone  Com- 
pany, La  Narpe  Telephone  Company,  Lancaster  &  CedarviUe 
Telephone  Company,  Lawn  Ridge  Telephone  Company,  Lebanon 
Telephone  Exchange,  Le  Roy  Telejdione  Company,  Litchfield 
Telephone  Company,  Martinsville  Telephone  Company,  Mar- 
seilles Telephone  Company,  Metamora  Telephone  Company, 
Minier  Mutual  Telephone  Company,  Mutual  Telephone  System 
of  Mulberry  Grove,  Newton  Telephone  C(Hnpany,  Nokomis  Tele- 
phone Company,  Odell  Telephone  Company,  Peoples  Telephone 
A'  Tel^raph  Company,  Pike  County  Telephone  Company,  Poca- 
hontas Telephone  Company,  Potomac  Telephone  Company, 
Roanoke  Telephone  Company,  Rossville  Telephone  Company, 
Shimel  Telephone  Company,  Sibley  Telephone  Company,  Smiley 
Brothers  Telephone  Exchange;  Stephenson  County  Telephone 
Company,  Toledo  Telephone  Company,  TJUin  Telephone  Com- 
pany, Union  Telephone  Company,  Washburn  Telephone  Com- 
pany, Waverly  Telephone  Company,  Westfield-Kansas  Telephone 
Company,  White  County  Telephone  Union  of  Carmi,  Winslow 
&  South  Wayne  Telephone  Company,  Woodland  Telephone  Com- 
pany. 

At  this  hearing  a  number  of  exhibits  were  introduced,  includ- 
ing the  petitions,  publication  notices,  and  copies  of  the  annual 
reports  of  the  petitioners,  and  leave  was  granted  to  file,  as  a  part 
of  the  record,  the  rate  schedules  of  each  of  the  companies  join- 
ing in  the  petition. 

It  appears  from  the  record  in  this  case,  that  the  gross  revenues 
of  the  companies  joining  in  this  application  range  from  $10,000 
to  $50,000  per  year,  and  that  under  the  uniform  system  of 
accounts  prescribed  by  this  Commission,  class  ''B,'*  "C,"  and 
"D"  companies  are  involved.  It  further  appears  that,  with  few 
exceptions,  each  of  the  petitioners  employs  one  or  more  persons 
whose  entire  time  is  devoted  to  the  collection  of  telephcme  rent- 
als and  tolls,  while  in  a  few  cases  collections  are  made  by  the 
manager  or  some  other  employee  of  the  company;  that  most  of 
the  petitioners  render  bills  for  exchange  service  charges  in  ar- 
rears, that  is,  on  the  first  of  the  month  succeeding  the  month  in 
which  the  service  is  rendered,  and  tliat  many  of  the  accounts  are 
carried  over  into  the  succeeding  month  as  an  unpaid  balance. 

Excepting  the  testimony  of  two  ot  three  witnesses  who  testi- 
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fied  regarding  their  respective  companies,  there  is  nothing  in  the 
record  bearing  on  the  methods  or  practices  of  the  petitioners  to 
enforce  collections,  and  we  have  made  a  careful  examination  of 
the  rate  schedules  that  have  been  filed  as  a  part  of  the  record, 
and  it  appears  that  few  of  the  petitioners  have  in  effect  rules 
and  regulations  governing  the  collection  of  exchange  revenues 
or  rental  charges. 

This  Commission  recognizes  that  a  telephone  company  has 
the  power  to  establish  rules  and  regulations  for  the  conduct  of 
its  business  in  a-  given  territory,  when  such  rules  and  regulations 
are  reasonable  in  their  requirements,  and  not  in  conflict  with  any 
of  the  provisions  of  the  law  and  the  rulings  of  the  Commission. 
Telephone  companies,  being  public  service  corporations,  are 
charged  with  certain  public  duties  which  they  may  not  refuse; 
and  any  rules  and  regulations  which  fall  within  the  character 
above  referred  to,  which  are  reasonably  proper  and  necessary  to 
enable  them  to  fulfil  and  discharge  these  public  duties  and  ren- 
cJer  the  public  efficient  service,  may  be  enforced.  The  company, 
being  bound  to  render  the  public  efficient  service,  has  the  right 
to  enforce  such  rules  as  will  provide  for  the  securing  of  funds 
Tvith  which  to  insure  and  protect  the  efficiency  of  its  plant  and 
keep  it  ^t  such  a  standard  as  will  enable  it  to  discharge  its  public 
duties  when  called  upon  to  do  so,  either  voluntarily  at  the  request 
of  the  individual,  or  involuntarily  at  the  direction  of  commissions 
or  courts.  Being  a  public  service  corporation,  it  is  compelled  to 
serve  when  such  service  is  demanded,  but  this  does  not  take  from 
it  the  right  to  demand  that  the  continuance  of  such  service  be 
conditional  upon  the  prompt  payment  of  a  reasonable  rental; 
and  this  is  the  reasoning  upon  which  it  has  been  held  that  com- 
panies of  this  character  are  justified  in  discontinuing  the  service 
furnished  a  subscriber  when  the  charges  are  not  promptly  paid, 
or  ,when  a  regulation  fairly  and  generally  beneficial  to  the  com- 
pany and  its  patrons  is  not  complied  with. 

While  this  Commission  has  held  that  the  practice  of  allowing 
a  discount  from  the  regular  monthly  rental  where  payment  is 
made  on  or  before  a  certain  date  is  reasonable  and  permissible, 
as  it  tends  to  diminish  collection  expenses  and  losses  from  unpaid 
rentals,  and  consequently  to  lighten  the  burden  upon  the  sub- 
scriber who  pays  promptly,  wherever  such  discount  feature  has 
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been  approved  it  has  been  in  connection  with  a  general  revisioii 
of  the  rates  or  charges  of  the  utility,  which  has  involved  a  valua- 
tion of  the  property,  an  analysis  of  the  revenues  and  expenses, 
and  a  careful  consideration  of  all  of  the  elements  usually  pre- 
sented in  any  inquiry  to  determine  the  reasonableness  of  a  sched- 
ule of  rates  or  charges.  Re  Whiteside  Farmers  Teleph.  Co.  No. 
3895 ;  Re  People's  Mut.  Teleph.  Co.  No.  2518 ;  Re  Mississippi 
Valiey  Teleph.  Co.  No.  4598;  Re  Montgomery  County  Teleph. 
&  Teleg.  Co.  No.  6424;  and  Re  Case  County  Teleph.  &  Tel^. 
Co.  No.  6480. 

In  the  case  of  small  companies  whose  revenues  are  necessarily 
lestricted  by  reason  of  restricted  development,  particularly  rural 
companies  whose  revenues  would  not  justify  maintaining  an 
elaborate  system  of  accounting,  the  Commission  has  recogniised 
that  the  discount  feature  is  good  practice;  and  in  the  case  of  a 
number  of  those  companies  that  have  joined  in  this  petition,  such 
practice  might  reasonably  well  be  established.  It  is  apparent, 
however,  that  in  the  case  of  most  of  the  companies  petitioning 
herein  their  difficulties  in  collecting  charges  have  been  due  to 
failure  to  establish  reasonable  rules  and  regulations  governing 
the  conduct  of  this  feature  of  their  business,  and  to  laxity  in 
enforcing  such  rules  as  have  been  established.  The  negligence 
or  carelessness  of  a  telephone  company  in  the  matter  of  (Collect- 
ing its  charges,  or  fear  of  offending  the  feelings  of  its  subscribers, 
through  demanding  prompt  payment  of  charges,  would  not  be 
the  basis  for  an  increase  of  rates,  nor  the  establishment  of  a  rule 
providing  for  a  discount  for  prompt  payment 

It  appears  from  the  record  that  some  of  the  companies  joining 
in  the  application  are  allowing  a  discount,  for  prompt  payment, 
from  the  rates  now  in  effect  and  approved  by  this  Commission, 
and  that  the  granting  of  the  application  would  result  in  an 
increase  of  25  cents  per  month  in  the  rates  of  such  companies, 
without  a  proper  showing  that  such  increase  is  juartified. 

After,  a  careful  consideration  of  the  record  in  this  case,  we 

are  of  the  opinion  that  ihe  Commission  would  not  be  justified 

in  authorizing  the  increases  in  rates  and  the  application  of  ike 

discount  feature  upon  the  showing  that  has  been  made,  and  that 

the  petitioners  could  in  large  measure  secure  the  relief  they  are 

seeking  through  the  establishment  of  reasonable  nales  and  regu- 
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lations  governing  die  conduct  of  their  business  and  tilie  strict 
enforcement  of  such  rules,  particularly  with  regard  to  the  col- 
lection of  telephone  rentals.  It  appears,  therefore^  tiiat  the  appli- 
cation in  the  form  in  which  it  now  stands  must  be  dismissed. 

It  is  therefore  ordered  that  the  application  of  the  Illinois 
Independent  Telephone  Association  and  the  application  of  each 
of  the  petitioners  joining  therein  be,  and  the  same  are,  hereby 
dismissed. 


IN0IA1CA  PUBLIC  SJBRVICS  COMMISSION. 

BE  INTERURBAN  RAILWAY  FARES. 
[No.  3892.] 

Rates  —  Interurlmn  rmHwaym  —  War  emergency  increase. 

All  electric  intemrban  riulwayg  operating  wholly  or  in  pert  in 
Indiana  were  authorized,  on  account  of  war-time  increases  in  the  cost 
of  operation  and  maintenance,  to  file  tariffs  providing  for  a  basic  rate  of 
2^  cents  per  mile,  computed  in  zones  of  .4  mile  or  1  cent  per  unit,  and 
1,000'mile  mileage  books  to  be  sold  on  a  basis  of  2  cents  per  mile. 

[May  29,  1918.] 

Proceeding  under  §  122  of  the  Shively-Spencer  Utilities 
Commission  Act,  authorizing  increases  in  passenger  fares  on  the 
Indiana  Interurban  Railways. 

By  the  Commission:  The  Public  Service  Commission  of 
Indiana  has  heretofore  had  under  consideration  petitions  duly 
filed,  proposing  increases  in  rates  for  passenger  service  on  four  of 
the  interurban  lines  operating  wholly  or  in  part  in  the  state  of 
Indiana,  namely,  Union  Traction  Company  of  Indiana,  Indian- 
apolis &  Cincinnati  Traction  Company,  Chicago,  South  Bend,  & 
Northern  Indiana  Traction  Company,  and  the  Marion  &  Bluffton 
Traction  Company ;  and  has  found  that  each  of  said  interurban 
companies  is  entitled  temporarily  to  an  increase  in  its  basic  in- 
terurban passenger  fare  to  2^  cents  per  mile,  computed  in  zones 
of  •:ftr  of  1  mile,  at  1  cent  per  unit. 

The  Commission's  investigations  and  hearings  on  petitions  for 

increased  fares,  and  hearings  on  petitions  of  various  character 

filed  by  other  interurban  lines,  are  convincing  that  war-time  in* 
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creases  in  cost  of  operating  and  maintaining  all  interurban  prop- 
erties in  this  state  have  created  a  most  aerious  crisis.  Already 
orders  have  been  issued  for  the  abandonment  and  dismantling 
of  two  electric  lines,  and  another  petition  for  abandonment  is 
now  pending.  The  great  question  now  is  the  continuation  of  these 
services  which  are  so  vital  to  the  state. 

In  taking  steps  to  maintain  these  interurban  railroads,  the 
Commission  is  responsive  to  war-time  policies  adopted  by  the 
national  administration.  Secretary  McAdoo  said  in  a  letter  to 
President  Wilson :  "It  is  obvious  that  every  part  of  our  indus- 
trial and  economic  life  should  be  maintained  at  its  maximum 
strength  in  order  that  each  may  contribute  in  the  fullest  measure 
to  the  vigorous  prosecution  of  the  war.  Our  local  public  utilities 
must  not  be  permitted  to  become  weakened."  President  Wilson 
in  reply  said :  "I  fully  share  the  views  you  express  regarding  the 
importance  of  the  public  service  utilities  as  a  part  of  our  national 
equipment,  especially  in  war  time.  It  is  essential  that  these 
utilities  should  be  maintained  at  their  maximum  eflSciency,  and 
that  everything  reasonably  possible  should  be  done  with  that  end 
in  view.  I  hope  that  state  and  local  authorities,  where  they  have 
not  already  done  so,  will,  when  the  facts  are  properly  laid  before 
them,  respond  promptly  to  the  necessities  of  the  situation." 

Honorable  John  Skelton  Williams,  Comptroller  of  the  Cur- 
rency, has  spoken  on  this  matter  as  follows :  "It  is  essential  that 
forbearance  and  consideration  be  exercised  by  the  state  commis- 
sions and  municipal  authorities,  and  that  the  corporations  also  be 
permitted  to  make  such  additions  to  their  charges  for  service  as 
will  keep  in  them  the  breath  of  solvency,  protect  their  owners 
against  imjust  loss,  and  give  them  a  basis  of  credit  on  whidi  they 
may  obtain  funds  with  which  to  meet  the  strain  put  upon  th^n  by 
the  government's  needs.  The  breaking  down  of  ithese  corpora- 
tions would  be  a  national  calamity." 

The  hearings  reveal  that  not  only  are  the  interurbans  placed  in 
a  perilous  situation  by  increased  cost  of  operation, — especially  in- 
creases in  the  cost  of  coal,  labor,  material,  and  supplies, — ^but 
that  there  has  been  an  actual  decrease  in  many  instances  in  local 
travel  as  compared  with  travel  in  1911,  1912,  1913,  and  1914. 
It  has  been  made  clear  that  the  improvement  of  highways,  the 

great  increase  in  the  number  of  passenger  and  frei^t  automo- 
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biles,  and  the  withdrawal  of  thousands  of  young  men  from  the 
state  for  war  service,  have  had  a  depressing  effect  on  local  pas^ 
senger  traffic. 

The  record  reveals  that  many  of  the  interurban  companies  in 
the  state  of  Indiana  have  been  grossly  overcapitalized,  but,  in 
some  instances,  excessive  capitalization  has  been  nullified  or  can- 
celed by  receivership.  In  its  rate  adjustments  the  Commission 
does  not  take  into  consideration  capital  issues,  but  proceeds  on 
the  substantial  basis  of  the  value  of  the  property  devoted  to  pub^ 
lie  use.  It  has  evaluated  the  properties.  The  valuations  range 
from  $26,000  to  $40,000  per  mile,  according  to  construction  and 
equipment.  As  has  been  recorded  in  orders  for  the  vacation  of 
two  interurban  lines,  increased  prices  for  coal,  labor,  and  sup' 
plies  have  resulted,  in  some  instances,  in  the  cost  of  operation  be- 
ing carried  beyond  <be  total  of  revenues  received. 

Hearings  and  investigations  convince  the  Commission  that  the 
increase  in  cost  of  operation  and  maintaining  all  the  interurban 
properties  in  the  state  vary  little,  if  any.  It  follows,  therefore, 
that  all  interurban  lines  operating  in  the  state,  performing  the 
same  function,  with  approximately  the  same  facilities,  should  be 
granted  the  privilege  of  filing  tariffs  up  to  the  maximum  of  2^ 
cents  per  mile,  and  to  issue  aAd  sell  thousand-mile  mileage  books 
at  a  rate  not  exceeding  2  cents  per  mile. 

By  executive  order  of  the  Federal  government,  as  a  war  meas- 
ure, all  steam  railroad  passenger  fares  have  been  increased  to  3 
cents  per  mile.  Interurban  railways  are  not  included  in  the  Fed- 
eral order,  but  they  are  subjected  to  many  of  the  increases  that 
have  confronted  the  steam  roads.  It  is  obvious,  and  the  investi- 
gations of  the  Commission  show,  that  the  increased  cost  of  operat- 
ing steam  roads  under  war-time  conditions  will  be  somewhat 
greater  than  like  costs  on  interurbans,  and  the  relief  needed  by 
interurbans  is  not  to  be  determined  by  specific  increases  granted 
the  steam  roads. 

Hearings  and  investigations  lead  the  Commission  to  the  belief 

that  the  higher  operating  costs  that  confront  the  interurban  roads 

can  be  met  under  the  increase  in  passenger  fares  authorized  in 

this  order,  and  that  the  2J  cent  fare  should  be  given  trial  under 

the  new  conditions  created  by  the  increase  of  competitive  steam 

road  fares  to  3  cents  before  any  further  advances  be  considered. 
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It  is  obviously  unfair  that  the  wide  differentials  should  be  re- 
tained that  would  exist  between  competitive  2-cent  interurban 
fares  and  the  3-cent  steam  road  fares  authorized  by  the  Director 
General  of  Railroads ;  and  this  differential  should,  in  all  fairness, 
be  narrowed.  It  would  create  a  discrimination  wholly  unfavor- 
able to  government  revenue  derived  from  steam  railroad  oper- 
ation. 

Kot  only  an  emergency  exists,  but  justice  demands  that  the 
Commission  grant  relief  without  delay.  The  investigations  and 
hearings  in  previous  interurban  railway  passenger  fare  cases  indi- 
cate that,  under  present  operating  conditicms,  a  basic  rate  of  2^ 
cents  per  mile,  computed  in  zones  of  .4  of  1  mile  at  1  cent  per 
unit,  is  a  reasonably  adequate  and  sufficient  basic  rate  for  inter- 
urban passenger  service,  and  that  1,000-mile  mileage  books  sold 
on  a  basis  of  2  cents  per  mile  would  be  just  and  reasonable  rates 
for  such  services  rendered. 

Section  122  of  the  Shively-Spencer  Utility  Commission  Act 
empowers  the  Commissicm  "when  deemed  by  it  necessary  to  pre- 
vent injury  to  the  business  or  interests  of  the  people,  or  any 
public  utility  of  titis  state,  ...  to  temporarily  alter,  amend, 
or,  with  the  consent  of  the  public  utility  concerned,  suspend  any 
existing  rates,  schedules,  and  order  relating  to  or  affecting  any 
public  utility  or  part  of  any  public  utility  in  this  state.''  [4 
Bums's  Anno.  Stat.  1914,  §  10,052s  4.] 

Under  this  section  of  the  law,  and  with  knowledge  of  operating 
and  maintenance  expenses  of  the  interurban  railways  operating 
wholly  or  in  part  in  the  state  of  Indiana,  we  deem  it  our  duty, 
imder  all  the  circumstances,  to  authorize  all  such  interurban  rail- 
way companies  to  file  tariffs  on  or  before  the  3d  day  of  June, 
1918,  increasing  passenger  fares  not  to  exceed  a  maximum  of  2J 
cents  per  mile,  and  also  to  issue  and  sell  1,000-mile  mileage  books 
on  the  basis  of  2  cents  a  mile,  and  it  will  be  so  ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  existing  basic  interurban  passenger  rates  sched- 
ules of  all  interurban  railways  operating  wholly  or  in  part  in  the 
state  of  Indiana  be,  and  the  same  are,  hereby  suspended,  undis- 
turbed, and  unaltered,  except  to  the  extent  necessary  to  make  the 
new  rates  hereby  authorized  effective  until  the  further  order  of 

the  Commission. 
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It  is  further  ordered  by  said  Commission  that  all  interurban 
railways  operating  wholly  or  in  part  in  the  state  of  Indiana  are 
liereby  authorized  to  put  into  force  and  effect  war-emergency 
schedules  establishing  rates  and  chains  not  exceeding  the  fol- 
lowing stipulations : 

A  basic  interurban  passenger  fare  of  2^  cents  per  mile,  com* 
puted  in  zones  of  ^  of  1  mile  at  1  cent  per  unit,  the  minimum 
fare  to  be  10  cents  per  passenger, 

1,000-milc  mileage  book  may  be  issued  and  sold  on  a  basis  of 
2  cents  per  mile. 

It  is  fwrther  ordered  by  said  Commission  that  the  increased 
rates  hereby  authorized  shall  be  and  are  hereby  declared  to  be 
temporary  rates,  and  shall  continue  in  force  until  the  further  or- 
der of  the  Commission. 

It  is  further  ordered  by  said  Commission  that  said  interurban 
companies  are  hereby  ordered  to  file  with  the  Public  Service  Com- 
mission of  Indiana  on  or  befoore  the  1st  day  of  July,  1918,  and 
quarterly  thereafter  during  the  continuance  of  this  order,  a  re- 
port covering  the  earnings,  operating  expenses,  taxes,  fixed 
efaarges,  and  such  other  information  as  the  Commission  may 
from  time  to  time  desire. 

It  is  further  ordered  by  said  Commission  that  said  increased 
rates  shall  become  effective  on  the  3d  day  of  June,  1918,  provid- 
ing proper  tariffs  setting  forth  said  increased  rates  are  filed  with 
the  Commission  on  or  before  said  3d  day  of  June,  1918. 

It  is  further  ordered  by  said  Commission  that  the  petitions 
heretofore  filed  by  the  Winona  Interurban  Railway  Company,  the 
Indiana  Railways  &  Light  Company,  and  the  Fort  Wayne  & 
l>rorthwestem  Railway  Company,  praying  increases  from  2  to  2^ 
oents  per  mile,  be,  and  they  are  hereby,  dismissed,  the  matters 
therein  contained  being  covered  by  this  order. 

Note.— In  Ee  Union  Traction  Co.  No.  3849,  May  27,  1918,  the 
Indiana  Commission  authorized  the  traction  company  to  file  tariffs 
providing  for  a  basic  rate  of  2i  cents  per  mile,  computed  in  zones  of 
A  mile  at  1  cent  per  unit 
P.UJ1.1918D, 
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INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  MERCHANTS  HEAT  &  LIGHT  COMPANY  et  aL 

[No.  3841.] 

Valuation  •»  Sale  —  Nonused  property, 

1.  Lands  and  power  stations  of  an  electric  company,  although  not 
used  or  useful  in  rendering  service,  may  be  considered  in  a  valuation 
for  the  purpose  of  determining  the  reasonableness  of  a  purchase  or 
sale  price. 

Valuation  •»  Sale  —  Materials  and  supplies. 

2.  The  value  of  materials  and  supplies  should  be  included  in  the 
valuation  of  utility  property  for  the  purpose  of  purchase  and  sale. 

Security  issues  —  Bonds  —  Value. 

3.  The  Indiana  Conunission  will  not  authorize  an  issue  of  bonda  in 
excess  of  the  present  or  depreciated  value  of  a  utility  company's  physi- 
cal property. 

Security  issues  •»  Amount  •»  Return. 

4.  The  Indiana  Commission  will  not  authorize  the  issue  of  securi- 
ties in  excess  of  an  amount  on  which  there  should  be  a  return  in  event 
of  a  rate  adjustment  based  upon  value.  , 

Valuation  •»  Sale  and  security  issue  purposes  •»  Binding  effect. 

5.  The  value  determined  by  the  Indiana  Commission  for  sale  or 
security-issue  purposes  is  not  binding  upon  it  in  a  rate  proceeding. 

[June  6,  1918.] 

Joint  application  of  the  Merchants  Heat  &  Light  Company 
of  Indianapolis  and  the  Danville  Light,  Heat,  &  Power  Com- 
pany of  Danville  for  approval  of  purchase  and  sale  of  the  elec- 
tric light  plant  and  system  at  Danville,  and  numerous  lines 
serving  smaller  towns  and  villages  in  Hendricks  county ;  and  for 
authority  to  issue  and  sell  $140,000  of  bonds  and  $60,000  of 
common  stock ;  application  to  purchase  granted.  Merchants  Heat 
S:  Light  Company  refused  permission  to  issue  $140,000  of  5  per 
cent  twenty-year  first-mortgage  bonds,  and  $60,000  of  common 
stock  for  the  purchase  of  the  property  of  the  vendor,  the  pres- 
ent value  of  which  was  fixed  at  $140,000,  but  was  authorized 
to  issue  for  that  purpose  $135,000  of  such  bonds  at  not  less  than 
85  per  cent  of  par,  and  $40,000  of  stock  at  not  less  than  90  per 
cent  of  par. 

By  the  Commission:  On  the  2d  day  of  May,  1918,  the  Mer- 
chants Heat  &  Light  Company,  of  Indianapolis,  Indiana,  an  In- 
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diana  corporation,  and  the  Danville  Light,  Heat,  &  Power  Com- 
pany, of  Danville,  Indiana,  an  Indiana  corporation,  filed  a  joint 
petition  to  the  Commission,  showing  that  said  Danville  Light, 
Heat,  &  Power  Company,  of  Hendricks  county,  Indiana,  has 
agreed  to  sell,  and  said  Merchants  Heat  &  Light  Company,  of 
Indianapolis,  Indiana,  has  agreed  to  purchase,  the  electric  light 
^^nd  power  plant  of  the  said  Danville  Light,  Heat,  &  Power  Com- 
pany, and  asking  the  consent  and  approval  of  the  Commission 
to  the  sale  and  transfer  of  said  property.  Said  Merchants  Heat 
&  Light  Company  also  seeks  authority  to  issue  and  sell  $140,000 
of  its  twenty-year  5  per  cent  gold  bonds  at  not  less  than  85  per 
eent  of  par,  and  $60,000  of  its  common  capital  stock  at  not  less 
than  90  per  cent  of  par,  the  moneys  derived  from  the  sale  of  said 
stock  and  bonds  to  be  used  in  payment  for  the  aforesaid  prop- 
erty. 

The  Merchants  Heat  &  Light  Company  appeared  by  J.  W. 
Tesler,  its  attorney,  and  the  Danville  Light,  Heat,  &  Power 
Company  appeared  by  M.  K.  Foxworthy.  It  appears  that  the 
Merchants  Heat  &  Light  Company,  of  Indianapolis,  Indiana,  is 
engaged  in  the  business  of  manufacturing  and  selling  electric 
<;urrent  and  heat  in  the  city  of  Indianapolis.  The  total  author- 
ized capital  stock  of  the  Merchants  Heat  &  Light  Cwnpany  Is 
^2,500,000,  of  which  amount  $1,722,000  has  been  issued  and 
£old  and  is  now  outstanding.  Its  total  bonded  indebtedness  is 
$5,187,000,  secured  by  a  trust  deed,  dated  October  1,  1912,  to 
the  Harris  Trust  &  Savings  Bank,  of  Chicago,  Illinois,  trustees. 
Under  the  provisicnis  of  said  trust  deed,  petitioner  is  entitled 
to  have  additional  bonds  certified  and  delivered  to  it  by  the  trus- 
tee named  in  said  trust  deed  to  an  amount  not  exceeding,  in  the 
aggregate,  80  per  cent  of  the  amount  of  actual  and  reasonable 
cash  expenditures  for  permanent  extensions,  enlargements,  and 
additions  to  its  plant,  properties,  and  equipment,  as  the  same 
existed  as  of  August  1,  1912,  including  expenditures  made  in 
purchasing  or  acquiring  as  an  entirety  the  property  or  proper- 
ties of  any  other  dectric  light,  power,  or  heating  corporation. 

The  Danville  Light,  Heat,  &  Power  Company  has  authorized 
capital  stock  of  $80,000,  of  which  amount  $80,000  has  been 
issued  and  sold  and  is  now  outstanding,  and  a  total  bonded  in- 
debtedness of  $80,000.     It  is  engaged  in  supplying  electrical 
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energy  for  light,  heat,  and  power  purposes  to  the  following 
towns:  Danville,  Plainfield,  Brownsburg,  Avon,  and  Clermont, 
and  also  to  rural  districts  surrounding  said  communities,  through 
which  the  connecting  transmission  lines  extend.  The  Danville 
Light,  Heat,  &  Power  Company  obtains  its  electrical  energy  from 
the  Merchants  Heat  &  Light  Company  at  the  line  separating 
Marion  county  from  Hendricks  county. 

Xotice  of  the  filing  of  said  petition  and  hearing  of  same  in 
the  rooms  of  the  Public  Service  Commission  of  Indiana,  State 
House,  Indianapolis,  Indiana,  on  May  17,  1918,  at  10:00  o'clock 
A.  M.,  was  widely  circulated  to  all  parties  in  interest  in  the  town 
of  Danville,  the  city  of  Indianapolis,  and  to  the  public  generally, 
through  notices  sent  to  the  newspapers  published  in  Danville  and 
Indianapolis,  to  the  Indianapolis  Chamber  of  Commerce,  the 
Indianapolis  Board  of  Trade,  the  Indianapolis  Business  Men's 
Association,  and  to  the  Manufacturers'  Association,  In  con- 
formity with  the  notices  thus  issued  and  served,  the  matter  came 
on  for  hearing,  with  appearances  as  above  shown,  No  person 
whomsoever  appeared  to  protest,  or  did  in  any  way  protest  against 
the  proposed  purchase  and  sale,  or  the  issuanoe  of  the  aforesaid 
securities. 

[1]  The  Public  Service  Commission  of  Indiana  directed  its 
staff  to  make  an  evaluation  of  all  of  the  property  owned  by  the 
Danville  Light,  Heat,  &  Power  Company.  The  Merchants  Heat 
&  Light  Company,  oi  Indianapolis,  Indiana,  through  Hagenau 
&  Erickson,  engineers,  of  Chicago,  Illinois,  likewise  caused  an 
evaluation  to  be  made  of  said  DanviUe  Light,  Heat,  &  Power 
Company's  property.  The  appraisal  of  the  Merchants  Heat  & 
Light  Company  shows  a  reproduction  cost  new  of  $171,143,  and 
a  depreciated  or  present  value  of  $148,688.  The  appraisal  made 
by  the  Commission's  staff  shows  a  reproduction  ooet  new  of 
$139,004,  and  a  depreciated  or  present  value  of  $111,204.  Dur- 
ing the  hearing  it  developed  that  the  engineers  of  the  Conmiis- 
si  on  had  not  included  certain  lands  and  power  stations  located 
in  the  town  of  Danville,  for  the  reason  that  same  were  not  used 
or  useful  in  rendering  service.  In  the  appraisal  made  by  Hage- 
nau &  Erickson,  this  property  was  given  a  present  value  of 
$17,190.  While  the  property  excluded  by  the  Commission'B  staff 
is  no  longer  used  or  useful  in  rendering  servioe,  and  might  pttij 
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be  excluded  if  we  were  fixing  a  value  upon  which  to  base  rates, 
nevertheless,  in  a  case  where  a  purdiase  and  sale  is  involved,  we 
can  see  no  just  reason  for  excluding  this  property.  The  land  is 
valuable,  the  buildings  substantial,  and  in  all  probabilitj  have 
considerable  value  for  industrial  or  otiber  purposes.  We  are  of 
the  opinion  that  the  values  excluded  in  these  lands  and  buildings 
by  the  Commission's  staff  should  be  included,  and  will  therefore 
add  the  sum  of  $17,190  to  the  staff's  appraisal. 

[3]  It  also  appears  that  tiie  Qommission's  staff  found  the 
transmission  system  in  80  per  cent  condition,  but  at  the  time  of 
hearing  asked  to  be  allowed  to  raise  the  present  oonditicm  to  90 
per  cent,  for  the  reason  that  much  of  the  transmission  system  was 
new.  This  would  increase  the  staff's  valuation  $4,677.  It  fur- 
ther appears  that  there  is  on  hand  at  this  time,  and  not  included 
in  the  staff's  appraisal,  approximately  $5,000  in  materials  and 
su|^lies.  This  ^ould  likewise  be  added.  It  also  appears  that 
there  should  be  certain  corrections  made  in  the  present  condi- 
tion of  the  distribution  system  in  the  town  of  Danville  and  the 
town  of  Brownsburg.  The  Commission  finds  the  total  value  of 
the  Danville  Light,  Heat,  &  Power  Company's  physical  property 
to  be  approximately  $140,000.  The  Danville  Light,  Heat,  b 
Power  Company  urged  that  Inhere  should  be  added  approximately 
$6,000  for  working  capital,  and  also  that  there  attaches  to  the 
property  intangible  values  estimated  at  25  per  cent  of  the  repro- 
duction new  value^  or  40  per  cent  of  the  depreciated  or  present 
value  of  said  property. 

It  was  further  shown,  and  is  hereinbefore  set  forth,  that  the 
D^ville  Light,  Heat,  &  Power  Company  has  outstanding  at  this 
time  $80,000  of  its  common  capital  stock  and  $80,000  of  its  first- 
mortgage  bonds,  and  has  unfunded  indebtedness  represented  by 
^8,000  of  negotiable  notes.  The -Danville  Light,  Heat,  &  Power 
Company  has  never  defaulted  interest  on  its  bonds  and  unfunded 
indebtedness,  but  has  never  paid  any  dividends  on  its  common 
stock.  It  further  appears  that  the  operating  revenues  of  the 
Danville  Light,  Heat,  &  Power  Company  for  the  year  ending 
December  31,  1917,  under  voluntary  reductions  in  rates  below 
those  existing  three  years  ago,  will  be  sufficient  to  pay  the  interest 
on  $140,000  of  bonded  indebtedness,  and  leave  a  sufficient  amount 
applicable  to  pay  $3,800  in  dividends  on  the  common  stock.     It 
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should  be  observed,  however,  that  the  financial  showing  herein 
made  is  partly  due  to  the  fact  that  the  Danville  Light,  Heat,  & 
Power  CcMnpany  purchases  electrical  energy  from  the  Merchants 
Heat  &  Light  Company  at  pre-wai^  prices.  The  Merchants  Heat 
&  Light  Company  now  has  on  file  with  the  Commission  a  peti- 
tion asking  for  material  increases  in  all  electrical  energy  sold. 

The  Public  Service  Commission  of  Indiana,  having  heard  the 
evidence  in  the  above-entitled  cause,  and  being  fully  advised  in 
the  premises,  finds  that  the  prayer  of  the  joint  petition,  so  far 
as  the  purchase  and  sale  of  said  property  is  concerned,  should  be 
granted,  but  the  Commission  is  of  the  opinion  that  the  purchase 
price  as  represented  by  securities  prayed  is  somewhat  in  excess 
of  the  reasonable  value  of  the  property. 

[3,  4]  The  Public  Service  Commission  must  consider  very 
carefully  the  authorization  of  securities  which  carry  the  approval 
of  the  state,  even  though  such  approval  in  no  way  guarantees  such 
securities.  The  Commission  has  not  departed,  and  wUl  not  de- 
part, from  two  fixed  principles, — 

First:  The  bonds  authorized  by  the  Commission  should  not 
exceed  the  present  or  depreciated  value  of  the  physical  property. 
Absolutely  safe  practice  in  normal  times  would  demand  that  the 
bonded  indebtedness  of  any  public  utility  should  be  considerably 
below  this  maximum. 

Second:  Securities  authorized  should  not  exceed  an  amount 
on  which  there  should  be  a  return  in  event  of  a  rate  adjustment, 
based  upon  value. 

As  hereinbefore  stated,  the  physical  value  of  the  property  here- 
in proposed  to  be  sold  is  not  in  excess  of  $140,000,  which  includes 
materials  and  supplies  on  hand,  and  $17,190  for  property  ex- 
cluded by  the  Commission's  staff.  This  excluded  property  would 
probably  be  eliminated  in  a  rate-making  case.  The  staff's  allow- 
ance for  overhead  during  the  construction  is  12  per  cent  Hage- 
nau  &  Erickson's  allowance  is  placed  at  16  per  cent.  After  giv- 
ing considerable  latitude  for  readjustments  in  this  respect,  it  is 
doubtful  if  the  physical  value  of  the  property  of  the  said  Danville 
Light,  Heat,  &  Power  Company  as  fixed  in  a  rate  adjustment 
would  be  in  excess  of  $135,000. 

[5]   However,  it  is  not  the  purpose  of  the  Commission  to 

determine  in  this  case  a  value  for  the  property  of  the  Danville 
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Tight,  Heat,  and  Power  Company  that  would  be  binding  upon 
the  Commission,  or  in  any  way  hamper  it,  if  it  should  become 
necessary  to  determine  the  value  of  such  property  for  the  pur- 
pose of  fixing  a  rate  at  any  time  in  the  future.  It  should  be 
■understood  by  petitioners  that  any  value  fixed  or  discussed  by 
the  Conmiission  in  this  case  is  not  to  be  binding  upon  the  Com- 
mission in  any  future  rate  investigation. 

There  is  still  to  be  considered  the  inclusion  of  working  capital 
and  certain  intangible  values,  whicA  the  petitioner  estimates,  in 
onr  judgment,  at  an  excessive  amount  We  are  of  the  opinion 
that  a  fair  consideration  for  the  purchase  and  sale  of  this  prop- 
erty between  closely  related  companies  should  be  somewhat  less 
than  that  proposed  in  the  petition.  We  are  of  the  opinion  that, 
to  be  just  and  equitable  in  the  matter,  we  should  authorize  the 
Danville  Light,  Heat,  &  Power  Company  to  sell  and  transfer 
all  its  property  of  every  kind  and  character  to  the  Merchants 
Heat  &  Light  Company,  and  the  Merchants  Heat  &  Light  Com- 
pany to  acquire  said  property  and  assume  all  obligations,  for 
$135,000  of  5  per  cent,  first-mortgage  bonds  of  said  Merchants 
Heat  &  Light  Company,  and  $40,000  of  its  common  capital  stock* 


MAINB  PUBUC  UTIIilTIBS  OOBfMISSION. 

RE  CUMBERLAND  COUNTY  POWER  &  LIGHT  COMPANY. 

[C-40.] 

Rates  —  Jurisdiction  of  municipality. 

The  Maine  Commission  will  not  approve  a  provision  In  a  contract 
between  a  publio  utility  and  a  munScipality  which  attempts  to  fix  a 
maximum  price  for  service. 

[May  14,  1918.] 

Application  for  approval  of  contract  between  petitioner  and 
the  city  of  Portland ;  contract  approved  with  the  exception  of  a 
provision  attempting  to  fix  maximum  rates. 

By  the  Commission:  The  Cumberland  Connty  Power  & 
Light  Company  presents  for  approval  contract  with  the  city  of 
Portland  for  municipal  lighting  for  five  years  from  the  1st  day 
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of  April,  1918.  The  contract  consists  of  two  instruments,  both 
dated  May  7,  1918. 

April  14,  1913,  the  same  parties  entered  into  a  written  con- 
tract for  like  service  for  five  years  ending  April  1,  1918.  That 
contract  contained  an  option  for  renewal  for  an  additiontl  term 
of  five  years  at  the  election  of  the  municipality. 

The  parties  now  renew  the  contract  of  1913  under  that  option, 
and  execute  a  supplemental  agreement  to  provide  for  certain 
changes  upon  which  they  are  now  agreed  and  which  consist  princi- 
pally in  bringing  the  written  instrument  up  to  conform  to  present 
improved  standards  of  service. 

The  original  contract  contained  a  provision,  paragraph  10, 
fixing  the  maximum  price  which  the  company  might  charge  the 
citizens  of  Portland  for  electric  current  for  lighting  and  for  cer- 
tain specified  power  service  during  its  continuance.  This  is  in- 
corporated in  the  renewal,  and,  by  reference,  reaffirmed  in  the 
supplemental  agreement  Apart  from  this  the  contract  appears 
to  conform  to  the  requirements  of  law,  and  to  be  consistent  with 
the  principles  heretofore  laid  down  by  this  Commission  regard- 
ing such  agreements. 

While  the  original  contract  was  executed  prior  to  the  effective 
date  of  the  Public  Utilities  Act,  it  was  subsequent  to  January  1, 
1913,  and  was  never  presented  for  approval  under  that  act  as 
amended.  Whether  the  city  then  had  authority  to  contract  in 
respect  to  rates  for  anything  except  municipal  uses  does  not 
appear.  Section  63,  chapter  4,  Revised  Statutes,  extends  only 
to  such  uses,  and  our  attention  has  not  been  called  to  any  special 
enabling  act. 

HowevOT  this  may  be,  the  legislature  of  1913  expressly  con- 
ferred upon  this  Commission  full  jurisdiction  over  rates;  and 
we  doubt  whether  it  is  now  competent  for  the  parties  to  make 
any  agreement  with  relaticm  to  such  rates,  with  or  without  our 
consent.  We  are  not  authorized  to  del^ate  any  part  of  our 
authority,  and  we  cannot  fix  such  rates  without  hearing  all  par- 
ties in  interest,: — ^which  would  include  other  classes  than  those 
mentioned  in  the  contract, — ^nor  even  then  in  such  manner  as  to 
preclude  us  from  changing  them  if  changed  conditions  require  it 

The  only  question  legitimately  before  us  for  immediate  de- 
cision is  whether  the  company  may  obligate  itself  to  furnish  the 
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city,  for  municipal  purposes,  the  service  specified,  and  the  citv 
to  take  and  pay  for  the  same  as  specified.  We  refer  to  the  at- 
tempted regulation  only  that  there  may  be  no  misapprehension  of 
the  force  of  our  decision.  We  shall  approve  the  present  contract 
except  as  to  said  paragraph  10,  which  must  stand  or  fall  upon 
the  extent  of  the  right  of  the  parties  to  contract  with  relation  to 
future  rates  to  be  charged  for  such  service  without  reference  to 
this  Commission. 

It  is  ordered,  adjudged,  and  decreed  that  the  aforesaid  contract 
between  the  Cumberland  County  Power  &  Light  Company  and 
the  city  of  Portland  for  electric  current  for  municipal  purposes, 
evidenced  by  the  two  instruments  aforesaid,  except  as  to  said 
paragraph  10,  be,  and  the  same  hereby  is,  approved;  approval 
being  withheld  from  said  paragraph  10  without  prejudice  to 
whatever  rights  the  parties  may  have,  independent  of  this  Com- 
mission, in  the  premises. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion^ at  Augusta,  this  14th  day  of  May,  a.  n.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  and  John  E.  Bunker. 


NEBRASKA  SUPREME  COURT. 

KIVETT  LUMBER  &  COAL  COMPANY  OP  BENSON  et  al. 

V, 

CHICAGO  &  NOHTHWESTERN  RAILWAY  COMPANY. 

[No.  20,081.] 
(«-  Neb.  — ,  167  N.  W.  570.) 

IHscfrimination  *  Jurisdiction  of  Commission  —  Rates, 

Where  there  is  attempted  discrimination  between  persons  and 
associations  by  a  common  carrier,  and  a  person  or  association  is  not 
allowed  'Reasonable  and  equal  terms,  service,  facilities,  and  accommo- 
dations,'' %  5978,  Rev.  Stat.  1913,  aifords  proper  and  prompt  redress 
by  the  courts.  But,  when  the  question  is  whether  a  community  or 
locality  is  properly  served  by  a  railroad  company,  not  only  is  the 
question  of  rates  involved,  but  other  questions  and  conditions  as  well 

Headnote  by  the  CotJBT. 
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are  to  be  considered  that  are  peculiarly  within  the  province  of  the 
State  Railway  Commission.  In  the  latter  case  the  State  Railway  Com- 
mission has  jurisdiction,  and  not  the  courts. 

[May  4,  1918.] 

Appeax  ivom  judgment  for  plaintiff  rendered  by  District 
Court,  Douglas  County,  Day,  Judge,  in  an  action  by  the  Rivett 
Lumber  &  Coal  Company  of  Benson,  Nebraska,  and  another 
against  the  Chicago  &  Northwestern  Railway  Company ;  reversed 
and  action  dismissed. 

Appearances :  A.  A.  McLaughlin,  Lyle  Hubbard,  and  Wymer 
Dressier,  all  of  Omaha,  for  appellant;  Wm.  Baird  &  Sons,  of 
Omaha,  for  appellees. 

Dean,  J.,  delivered  the  opinion  of  the  court: 

The  Rivett  Limiber  &  Coal  Company  and  George  Stoltenberg, 
plaintiffs  and  appellees,  began  this  action  under  §  5978,  Rev. 
Stat.  1913,  against  the  Chicago  &  Northwestern  Railway  Com- 
pany, defendant  and  appellant,  in  the  district  court  for  Douglas 
county,  to  compel  defendant  to  construct  a  branch  sidetrack,  with 
necessary  switch  connections,  adjacent  to  and  opposite  certain 
vacant  properties  owned  by  plaintiffs  under  contracts  of  purchase 
upon  which  they  proposed  to  establish  certain  industries  at  West 
Benson,  located  about  a  mile  distant  from  Benson,  in  Douglas 
county.    Plaintiffs  obtained  judgment,  and  defendant  appealed. 

Defendant  contends  that  the  court  is  without  jurisdiction  to 
compel  compliance  with  plaintiffs'  demands,  and  that  the  ques- 
tion is  one  for  inquiry  and  control  by  the  State  Railway  Commis- 
sion. The  argument  is  based  mainly  on  the  proposition  that  a 
compliance  with  the  order  of  the  trial  court  in  the  premises  would 
be  equivalent  to  the  establishment  of  a  station,  and  defendant  in- 
sists that  this  question  is  subject  to  supervision  and  control  by  the 
State  Railway  Commission.  It  also  points  out  that  until  the  State 
Railway  Commission  has  ordered  that  a  station  b^  established  at 
the  point  in  question,  and  prescribes  rates  for  the  transportation 
of  freight  thereto  and  therefrom,  that  it  is  powerless  under  the 
law  to  establish  the  railroad  facilities  required  by  the  order  of 
the  district  court.  It  argues  that  plaintiffs'  demands  are  unrea- 
sonable and  unjust,  and  that  a  compliance  therewith  would  unrea- 
sonably interfere  with  the  operation  of  its  railroad  and  in  the  per- 
P.U.R.1918D. 
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formance  of  its  duties  to  the  public  as  a  common  carrier,  and 
that  the  act  in  question  does  not  contemplate  that  a  carrier  should 
maintain  a  sidetrack  at  a  place  in  the  open  country  remote  from 
stations,  nor  that  it  should  accept  and  deliver  freight  at  places 
other  than  a  station. 

The  intent  and  purjpose  of  the  statute  under  which  the  action 
is  brought  is  'Ho  compel  railroad  companies  of  Nebraska  to  afford 
and  give  to  all  persons  and  associations  reasonable  and  equal 
terms,  service,  facilities,  and  accommodations  for  the  transporta- 
tion and  terminal  handling  of  merchandise,  produce,  commodities 
and  other  property  of  every  kind  and  description."  Although 
statutes  of  this  nature  were  enacted  before  the  constitutional 
amendment  providing  for  a  state  railway  commission,  this  sec- 
tion of  the  act  has  been  frequently  amended  by  the  legislature, 
and  finally  revised  in  Laws  1913,  chap.  138.  It  seems  clear  that 
it  was  not  the  purpose  of  the  legislature  by  the  re-enactment  and 
amendment  of  this  section  to  encroach  upon  the  province  of  the 
State  Railway  Commission.  The  powers  and  duties  of  the  Com- 
mission include  "the  regulation  of  rates,  service,  and  general  con- 
trol of  common  carriers."  While  the  Constitution  authorizes  the 
legislature  to  provide  by  law  how  these  powers  and  duties  of  the 
Commission  shall  be  exercised,  it  was  clearly  not  intended  that 
the  legislature  should  confer  the  general  power  to  regulate  rates, 
service,  or  control  generally  of  common  carriers  upon  some  other 
body  or  jurisdiction.  If  the  legislature  under  the  Constitution 
could  confer  jurisdiction  upon  the  courts  either  to  regulate  rates 
or  service  or  to  control  generally  common  carriers,  it  follows  that 
it  could  confer  jurisdiction  to  do  all  of  the  things  enumerated  in 
the  Railway  Commission  Statute,  and  the  constitutional  provision 
establishing  a  railway  commission  would  then  become  nugatory. 
It  is  admitted  by  plaintiffs  in  their  reply,  that  "there  is  no  station 
located,  and  that  there  is  no  rate  in  force  for  transporting  freight 
to  or  from  said  place  (West  Benson),  and  that  the  State  Railway 
Commission  has  not  ordered  or  directed  a  station  to  be  established 
at  said  place,  nor  prescribed  or  attempted  to  prescribe  for  the 
transportation  of  freight  to  or  from  the  place." 

And  it  is  contended  by  defendant,  and  seems  to  be  fairly  estab* 
lished  by  the  evidence,  that  the  place  where  plaintiffs  are  desirous 
of  having  the  sidetrack  established  is  outside  of  any  incorporated 
P.U.R.1918D.  52 
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city  or  village,  and  is  in  the  open  country  at  a  point  2  miles  dis- 
tant from  the  nearest  station  or  side  track,  and  is  about  midwav 
between  Dodge  street  station  and  Irvington  station,  those  being 
the  nearest  points  at  which  freight  is  accepted  or  delivered  by  de- 
fendant railway  company,  and  that  there  are  no  rates  in  force  or 
effect  to  the  point  where  plaintiffs  demand  that  a  sidetrack  be  es- 
tablished, and  the  State  Eailway  Commission  has  not  authorized 
or  directed  the  establishment  of  such  sidetrack  or  the  accepting  or 
delivering  of  freight  at  such  place. 

Where  there  is  attempted  discrimination  between  persons 
and  associations,  and  a  person  or  association  is  not  allowed  "rea- 
sonable and  equal  terms,  service,  facilities,  and  accommodations," 
the  statute  in  question  affords  proper  and  prompt  redress  by  the 
courts.  But  when  the  question  is  whether  a  community  or  local- 
ity is  properly  served  by  the  railroad  company,  the  question  of 
rates  is  involved,  and  many  other  questions  and  conditions  that 
affect  generally  all  the  swvice  afforded  by  the  railroad  company, 
not  only  at  that  locality,  but  in  other  localities  also,  and  such 
questions  are  peculiarly  within  the  province  of  the  State  Railway 
Commission.  It  is  urged  by  the  plaintiffs  that  §  5978,  Eev.  Stat. 
1913,  indicates,  among  other  things,  that  the  courts  are  expected 
to  compel  the  construction  of  sidetracks  at  points  where  no  sta- 
tions have  been  established,  but  we  do  not  so  construe  the  act  in 
question. 

Section  6978,  Eev.  Stat.  1913,  among  other  thijigs,  provides: 
"Every  railroad  company  or  corporation  owning  or  operating  a 
railroad  in  the  state  of  Nebraska  shall  afford  reasonable  and  equal 
terms,  service,  facilities,  and  accommodations  to  all  persons  and 
associations  who  are  engaged  or  desire  to  engage  in  the  operation 
of  grain  elevators  or  any  other  industry,  or  in  the  handling  or 
shipping  of  merchandise,  produce,  commodities,  or  other  prop- 
erty, at,  near,  or  contiguous  to  any  railroad  or  any  station  of  its 
road;  and 'such  person  or  association  may  make  application  to 
said  railroad  company,  requesting  it  to  construct,  equip,  and 
maintain  a  branch  sidetrack  of  suitable  length  and  grade  within 
4  feet  of  the  outer  edge  of  its  right  of  way  adjacent  to  and  op- 
posite the  located  or  proposed  industry,  and  in  all  cases  as  near  the 
located  or  proposed  industry  as  may  be  necessary  to  permit  the 
loading  and  unloading  of  cars  and  the  convenient  and  economical 
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handling  of  the  commodities  in  which  such  person  or  association 
is  engaged ;  or  such  persons  or  association,  if  they  desire  to  con- 
etrnct  sidetracks  for  terminal  facilities  upon  property  owned  or 
controlled  by  them,  may  make  application  to  connect  such  tracks 
with  the  tracks  of  said  railroad  company  so  as  to  permit  the  load- 
ing  and  unloading  of  cars  from  sidetracks  on  the  property  of  such 
person  or  association." 

If  one  person  or  association  at  a  station  already  established  is 
allowed  a  sidetrack  to  its  elevator,  the  railroad  company  should 
under  similar  conditions  and  circumstances,  allow  a  competitor  a 
sidetrack  at  the  same  station.  These  sidetracks  may  be  at  the  sta- 
tion, that  is,  at  the  regular  stopping  place  of  trains,  but  even  if 
they  are  so  far  removed  frgm  the  stopping  place  of  the  trains  as 
to  raise  the  question  as  to  whether  they  are  at  the  station,  still  the 
company  should  not  refuse  privileges  to  one  individual  or  associa- 
tion which  it  allows  to  others  similarly  situated.  The  use  of 
the  word  "railroad"  in  this  connection  and  in  legiektion  in  regard 
to  the  powers  and  duties  of  the  State  Eailway  Commission  is 
therefore  capable  of  being  given  a  reasonable  construction  with- 
out conflicting  with  the  purpose  and  spirit  of  either  the  statute  or 
of  §  19A,  art  5,  of  the  state  Constitution,  which  in  creating  the 
Eailway  Commission,  among  other  things,  provides :  "The  pow- 
ers and  duties  of  such  Commission  shall  include  the  regulation  of 
rates,  service,  and  general  control  of  common  carriers  as  the  leg- 
islature may  provide  by  law." 

It  seems  clear  to  us  that  the  object  of  plaintiffs'  action  is  not 
to  prevent  discrimination  between  persons  and  associations,  but  to 
regulate  the  service  of  the  railroad  company,  and  is  therefore  en- 
tirely within  the  jurisdiction  of  the  State  Railway  Commission. 

The  judgment  of  the  District  Court  is  reversed,  and  the  action 
dismissed. 

Beversed  and  dismissed. 

Letton,  J.,  not  sitting. 
P.U.R.1918D. 
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NEW  HAMPSHIKB  PUBIilO  8I91VICE  COMMISSION. 

RE  EXETER,  HAMPTON,  &  AMESBURY  STREET  RAILWAY 

COMPANY. 

[D-481.] 

Diacrimination  —  Street  railway  rates  —  StimtUaHon  of  traffic. 

Discrimination  is  not'  shown  by  the  granting  of  a  low  street 
railway  rate  to  one  locality  and  denying  it  to  another,  where  the  pur- 
pose of  the  lower  charge  is  to  encourage  travel  ^mong  the  year  around 
patrons,  and  the  traffic  in  the  locality  which  ia  not  accorded  the  low 
rate  is  confined  almost  exclusively  to  summer  travel. 

[May  28,  1918.] 

Investigation  of  a  proposed  increase  in  street  or  interurban 
railway  rates.  The  proposed  schedule .  reduces  the  fare  zones 
from  Exeter  to  Hampton  Beach  from  four  to  three,  but  increases 
the  fare  from  7  to  10  cents.  Local  zones  in  Exeter  and  Seabrook 
were  introduced  with  books  containing  twenty  tickets  for  $1. 
The  schedule  was  approved. 

Gunnison,  Commissioner:  The  Exeter,  Hampton,  &  Ames- 
bury  Street  Railway  owns  and  operates  a  street  railroad  from 
Exeter  to  Hampton  Beach,  a  distance  of  12.129  miles.  From 
Whittiers,  so-called,  in  Hampton  it  has  a  branch  line  extending 
5.092  miles  through  Hampton  Falls  to  what  is  known  as  Smith- 
town,  in  Seabrook,  where  it  joins  the  Massachusetts  North- 
eastern Street  Railway  Company.  The  Massachusetts  North- 
eastern Street  Railway  Company  operates  in  the  northeastern 
part  of  Massachusetts  and  the  southerly  part  of  New  Hamjh 
shire.  The  Exeter,  Hampton,  &  Amesbury  Street  Railway 
also  has  a  line  extending  from  Hampton  Beach  to  North 
Beach,  a  distance  of  3.50  miles.  This  makes  the  total  mileage  of 
its  main  track  20.721  miles,  and  the  sidings  and  turnouts  add 
another  .885  miles,  making  a  grand  total  of  21.606  miles  of  rail- 
road track. 

The  proposed  fare  schedule  reduces  the  fare  zones  from  Exeter 
to  Hampton  Beach  from  four  to  three.  There  is  no  other  change 
in  the  main  zones.  The  fares  are,  however,  to  be  increased  from 
7  to  10  cents.  In  addition  to  what  may  be  termed  the  main  iones, 
two  local  zones  are  introduced, — one  in  Exeter  and  the  other  in 
Seabrook, — over  which  one  may  ride  for  5  cents  by  buying  a  book 
P.U.R.1918D. 
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containing  twenty  tickets  for  $1.  The  schedule  in  question, 
which  was  filed  with  the  Commission  on  April  27,  1918,  effective 
May  28, 1918,  is  as  follows : 

Definition  of  Pare  Limits, 
From   Exeter   Depot  to  Hampton   Town   Line;    Hampton  Town   Line  to 
Whittiers;  Whittiers  to  Hampton  Beach,  including  transfers  to  and  from 
North  Beach;  Hampton  Beach  to  North  Beach;  Whittiers  to  Hampton  Falls 
Square ;  Hampton  Falls  Square  to  Smithtown. 

Rates  of  Fare, 
Regular  fare — 10  cents  lor  each  limit. 
School  children — ^Forty-ride  tickets  for  $1.20. 

Local  tickets — Tickets  good  for  continuous  passage  in  Exeter  between  the 
'Depot  and  Haynes  Comer  and  in  Seabrook  between  Smithtown  and  the 
Hampton  Falls  Line  will  be  sold  at  the  rate  of  twenty  for  $1. 

The  usual  public  notice  of  the  proposed  change  in  rates  was 
given  by  publication  in  local  newspapers,  and  by  sending  copies 
of  the  proposed  schedule  to  the  selectmen  of  the  towns  of  Exeter, 
Hampton,  Hampton  Falls,  and  Seabrook.  The  only  objection 
made  to  the  proposed  rates  was  by  a  citizen  of  Hampton.  A 
hearing  was  held  at  Exeter  on  May  24, 1918,  at  which  no  one  ap- 
peared except  the  president  and  manager  of  the  railroad  and 
a  representative  of  the  Hampton  objector.  For  business  reasons 
he  was  unable  to  be  present  in  person,  but  sent  a  printed  state- 
ment setting  forth  his  views  in  detail.  His  only  objection  is  that 
to  permit  the  Exeter  and  Smithtown  patrons  of  the  road  to  ride  in 
their  local  territory  for  5  cents  a  ride  by  buying  twenty  tickets 
for  $1,  and  not  to  give  the  same  privilege  to  Hampton  patrons  of 
the  road  from  Whittiers  to  Hampton  Beach  would  be  a  dis- 
crimination against  Hampton  citizens.  He  raises  no  question 
about  the  company  needing  all  the  additional  revenue  this  in- 
crease of  rates  will  bring. 

The  necessities  of  the  company  are  beyond  question.  The  Ex- 
eter, Hampton,  &  Amesbury  Street  Eailway  was  organized  April 
1,  1908,  under  special  charter  from  the  New  Hampshire  legisla- 
ture to  take  over  the  property  of  the  Exeter,  Hampton,  &  Ames- 
bury  Street  Eailway  Company.  The  Exeter,  Hampton,  &  Ames- 
bury  Street  Eailway  Company  had  def  aulkjd  the  interest  on  its 
bonds,  and  as  a  result  the  mortgage  on  its  property  had  been  fore- 
closed. The  Exeter,  Hampton,  &  Amesbury  Street  Eailway  was 
organized  for  the  purpose  of  taking  over  the  property  in  the  inter- 
est of  the  bondholders  of  the  old  company.  The  capitalization  was 
materially  reduced  and  some  new  money  put  into  the  property  to 
P.U.R.1918D. 
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rehabilitate  it.  The  property  has  never  been  a  paying  proposi- 
tion. It  is  an  inexorable  law  of  economics  that  capital  will  not 
flow  to  an  undertaking  which  has  demonstrated  that  it  cannot  be 
made  to  pay  the  investor  a  fair  return.  In  this  particular  ease 
the  stockholders  not  only  have  not  received  a  fair  return,  but  have 
received  no  return  at  all.  The  increased  cost  of  operation  for 
the  present  year  over  even  the  abnormal  costs  for  last  year  makes 
the  financial  outlook  for  this  company  anything  but  cheerful.  In 
this  extremity  the  Commission  is  inclined  to  give  the  company 
great  latitude  in  the  establishment  of  rates,  in  the  hope  that  it 
may  hit  upon  some  schedule  which  will  bring  about  the  necessary 
relief  to  prevent  the  loss  altogether  of  this  service  to  the  public. 
It  is  perfectly  apparent  that,  if  enough  revenue  cannot  be  de- 
rived to  pay  operating  expenses,  the  upkeep  of  the  property,  taxes, 
and  interest  charges,  besides  a  fair  return  to  the  stockholders, 
the  company  must  necessarily  eventually  go  out  of  business. 

Unless,  therefore,  the  rates  proposed  are  clearly  unreasonable 
and  unjust,  because  discriminatory  or  for  other  cause,  it  is  not 
for  the  public  interest  to  disallow  them. 

A  rate  is  not  necessarily  discriminatory  because  it  is  lower  in 
one  locality  than  it  is  in  another,  unless  the  conditions  in  the  two 
localities  are  the  same.  Applying  this  teaft,  we  do  not  find  the 
proposed  rates  to  be  discriminatory.  The  local  rate  of  5  cents 
from  Exeter  depot  to  Haynes  Comer  is  to  stimulate  and  encou^ 
age  travel  among  the  year-round  patrons  of  the  road  in  Exeter 
village.  It  is  not  to  be  expected  that  there  will  be  much  local 
travel  on  a  10-cent  rate.  People  will  not  pay  10  cents  to  ride  a 
short  distance  on  a  street  car,  but  they  will  pay  5  cents.  The 
10-cent  rate  being  practically  prohibitive  for  this  class  of  patrons, 
the  company  feels  (and  we  are  of  the  same  opinion)  that  it  will 
derive  more  revenue  from  this  local  5-cent  fare  than  it  would 
from  a  10-cent  fare. 

In  that  part  of  Seabrook  known  as  Smithtown  there  are  a  con- 
siderable number  of  residents  who  daily  work  in  the  shoe  fac- 
tories in  Newburyport,  a  city  in  Massachusetts  on  the  line  of  the 
Massachusetts  Northeastern  Street  E^ilway.  The  existing  fare 
in  Smithtown  over  the  Exeter,  Hampton,  &  Amesbury  Street 
Railway  to  the  point  where  it  joins  the  Massachusetts  North- 
eastern Street  Railway  is  7  cents.  These  workmen  for  the  most 
P.U.R.IOISD. 
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part,  rather  than  pay  this  7-cent  fare,  walk  to  the  Massachusetts 
Xortheasteni  Street  Railway  car.  If  the  rate  is  increased  to  10 
cents  of  course  those  workmen  will  patronize  the  road  even  less 
than  they  do  now.  It  is,  therefore,  to  induce  them  to  ride  and 
thereby  increase  its  revenue  that  the  company  proposes  to  intro- 
duce  this  local  5-cent  fare  limit  in  Smithtown. 

The  Whittiers-Hampton  Beach  zone  presents  a  different  sit- 
uation. The  travel  over  this  zone  is  confined  almost  exclusively 
to  summer  travel,  when  the  summer  season  is  at  its  height  at  the 
beaches.  Practically  the  whole  of  this  travel  is  during  June, 
July,  and  August.  The  road  is  run  over  this  zone  all  the  year, 
but  during  the  winter  months  the  riding  is  negligible,  and  during 
the  spring  and  fall  is  very  light.  On  the  other  hand,  the  cost  of 
operation  is  greatly  increased  during  the  winter  because  of  the 
necessity  of  keeping  the  railroad  tracks  free  from  snow.  The 
operation  of  this  part  of  the  system,  except  during  the  beach  sea- 
son, is  a  distinct  loss  to  the  company;  and,  in  addition  to  the 
operating  loss,  the  investment  in  this  part  of  the  road  remains 
constant  during  the  entire  year.  It  is  universally  recognized  that 
when  there  is  no  service  charge,  summer  patrons,  whether  it  be  a 
street  railway,  gas,  electric,  water  company,  or  other  utility,  in 
order  to  contribute  their  fair  share  of  the  cost  to  th.e  utility  for 
standing  ready  to  render  service,  should  pay  higher  rates  for  the 
short  time  they  avail  themselves  of  the  service  than  those  patrons 
pay  who  use  the  service  the  year  round.  It  would  be  unfair  to 
the  all  the  year-round  users  of  tiie  service  were  this  otherwise. 
Therefore,  we  can  find  no  discrimination  against  Hampton  cit- 
izens for  failure  on  the  part  of  the  company  to  establish  a  5-cent 
fare  from  Whittiers  to  Hampton  Beach. 

The  company  claims  there  is  no  local  travel  throughout  the 
year  in  Hampton.  Citizens  of  that  town,  which  is  thinly  pop- 
ulated, do  not  ride  on  the  street  cars  except  when  they  are  going 
from  Hampton  to  Hampton  Beach  or  to  some  adjoining  town.  If 
it  should  develop,  however,  that  there  is  any  oommunity  in  Hamp- 
ton or  elsewhere  on  the  system,  besides  Exeter  and  Smithtown, 
where  there  is  a  demand  for. a  local  5-cent  fare  to  take  care  of 
r^ular  all  the  year  travel,  we  have  the  assurance  of  the  railroad 
management  that  such  a  rate  will  be  established.  The  fact  that 
there  was  only  one  objector  from  Hampton,  and  none  from  any 
P.U.R.1918D. 
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other  locality  served  by  the  road,  would  indicate  that  there  is  na 
great  demand  for  a  local  6-cent  rate  except  in  the  two  places  pro- 
vided for  by  the  proposed  schedule. 

We  realize  that  a  10-cent  fare  is  high.  It  can  be  justified  by 
unusual  conditions  only.  The  travel  on  this  road  is  practically 
all  interurban,  so  that  there  is  no  call  for  a  fare  to  take  care  of 
those  who  wish  to  ride  a  short  distance.  The  only  places  in 
which  there  is  local  travel,  viz.j  at  Exeter  and  Smithtown,  are 
provided  for  by  the  twenty  tickets  for  $1  arrangement.  For  the 
long-distance  riders  the  10-oent  fare  makes  the  rate  about  2J 
cents  per  mile.  We  cannot  say  this  rate  is  unreasonably  high 
when  we  consider  the  needs  of  the  company  and  all  the  surroimd- 
ing  circumstances.  The  company  has  tried  various  rates  since  its 
organization,  all  of  which  have  proven  inadequate.  It  may  be 
that  the  schedule  now  proposed  is  best  suited  to  the  needs  of  the 
community.    At  any  rate  we  are  willing  that  it  be  given  a  trial. 

For  the  reasons  given  we  shall  allow  the  proposed  schedule  of 
rates  to  go  into  effect. 

Niles  and  Worthen,  Commissioners,  concur. 

Note. — Charging  lower  rates  for  the  same  service  in  some  com- 
munities than  in  others  constitutes  unlawful  diacrimination.  Whit- 
tier  V.  Southern  Counties  Gas  Co.  (Cal.)  Decision  No.  4831,  Case 
No.  1049,  Nov.  9,  1917. 

In  Turner  v.  Connecticut  Co.  (1917)  91  Conn.  692,  101  Atl.  88, 
the  court  said:  "If  a  rate  in  one  locality  is  largely  in  excess  of 
rates  in  other  localities  similarly  situated  and  subject  to  like  condi- 
tions, it  is  an  unreasonable  rate;  for  this  would  instance  a  discrimi- 
nation against  one  locality  in  favor  of  another,  or  other  localities. 
A  discriminating  rate  of  this  character  would  be  an  unreasonable 
rate,  since  as  a  general  principle  the  service  of  a  public  utility  should 
be  equal  to  all  patrons  similarly  circumstanced." 


NSW  JiaiSKY  BOARD  OF  PUBIilO  UTIIilTY  COBfMISSIONEBS. 

BE  HANOVER  WATER  COMPANY. 

Bates  —  Jurisdiction  of  tnunicipaUttes  —  Franchises, 

1.  The  New  Jersey  Commission  wiU  not  approve  a  municipal  fran- 
chise ordinance  providing  for  a  maximum  rate  subject  to  the  approval 
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df  the  CominifiBiony  and  giving  the  company  ^e  right  to  eharge  a  speci- 
fied  minimum  rate  and  an  additional  specified  sum  per  year  for  meter 
use. 
Biscrimination  —  Free  service  -*  Municipal  franchise. 

2.  The  New  Jersey  Commission  will  not  approve  a  municipal  fran- 
chise ordinance  containing  a  provision  for  free  service. 

Monopoly  and  competition  —  Exclusive  franchise, 

3.  The  New  Jersey  Commission  will  not  approve  a  franchise  ordi- 
nance granting  a  public  utility  company  the  exclusive  right  to  operate 
within  the  territory  covered  thereby. 

[April  g,  191S.] 

Application  for  approval  of  an  ordinance  passed  February 
14,  1918,  by  the  township  of  New  Hanover;  approval  with- 
held. 

Appearances:    Ward  Kremer  for  petitioner. 

By  the  Commission:  Application  is  made  to  this  Board  by 
the  Hanover  Water  Company  for  the  approval  of  an  ordinance 
of  the  township  of  New  Hanover  entitled  "An  Ordinance  Grant- 
ing to  the  Hanover  Water  Company  Permission  to  Use  the 
Streets  Laying  West  of  Wrightstovm  and  the  Contiguous  Terri- 
tory in  the  County  of  Burlington,  and  State  of  New  Jersey,  for 
the  Purpose  of  Laying  Water  Pipes,  Making  Certain  Other  Con- 
structions Necessary  for  the  Giarrying  on  of  the  Business  of  the 
Water  Company,  and  for  the  Purpose  of  Supplying  Inhabitants 
of  the  Said  Wrightstown  with  Water," 

The  application  is  made  under  §  24  of  chapter  196  of  the 
Laws  of  1911,  which  provides:  "No  privilege  or  franchise  here- 
after granted  to  any  public  utility  as  herein  defined,  by  any 
political  subdivision  of  this  state,  shall  be  valid  until  approved 
by  said  Board,  such  approval  to  be  given  when,  after  hearing, 
said  Board  determines  that  such  privil^e  or  franchise  is  neces- 
sary and  proper  for  the  public  convenience  and  properly  con- 
serves the  public  interests,  and  the  Board  shall  have  power  in  so 
approving  to  impose  such  conditions  as  to  construction,  equip- 
ment, maintenance,  service  or  operation  as  the  public  convenience 
and  interest  may  reasonably  require." 

The  procedure  adopted  in  the  enactment  of  the  ordinance,  ap- 
proval of  which  is  asked,  complies  substantially  with  the  pro- 
visions of  the  statute,  commonly  designated  "Limited  Franchise 
Act,  chapter  36,  Laws  of  1916,"  and  the  acts  supplemental  there- 
P.U.R.1918D. 
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to  and  amendatory  thereof.  Certain  additional  proofs  are  re- 
quired before  this  can  be  definitely  determined. 

The  ordinance,  itself,  however,  contains  certain  objectionable 
clauses,  which  are  as  follows : 

"Now,  therefore,  be  it  ordained  by  the  township  committee  of 
the  township  of  New  Hanover  that  the  Hanover  Water  Company 
be  and  the  same  is  hereby  given  the  exclusive  permission  and 
right  to  lay  its  pipes  and  mains,  ranging  in  siae  from  4  inches 
to  10  inches  or  larger  if  the  company  elects,  and  to  extend  the 
same  from  time  to  time  through  all  the  streets  and  alleyways  of 
Wrightsto^Ti  which  are  now  or  may  be  hereafter  laid  out  and 

"Be  it  further  ordained  that  the  township  committee  of  the 
township  of  New  Hanover  grant  the  said  exclusive  permission  to 
the  said  company  to  construct  wells,  pumps,  and  other  necessary 
constructions,  and  to  do  all  and  every  act  necessary  for  the  carry- 
ing on  of  the  business  of  the  said  water  company  and  the  supply- 
ing of  water  to  Wrightstown  and  the  inhabitants  thereof. 

"And  be  it  ordained  that  all  wata:  used  by  consumers  shall  be 
charged  for  at  a  rate  not  exceeding  70  cents  per  thousand  gal- 
lons measured  through  water  meters  furnished  by  tiie  oompeny; 
the  said  rate  to  be  subject  to  the  apporoval  of  the  State  Board  of 
Public  Utility  Commissioners,  the  company  to  have  the  right  to 
charge  a  minimum  annual  rate  of  $12  whether  the  quantity  used 
at  the  rate  aforesaid  shall  amount  to  that  sum  or  iiot,  and  the 
additional  sum  of  $2  per  year  for  the  use  of  the  meter;  and 
tW  meters  will  be  the  prK^crty  of  and  be  under  the  supervision 
of  the  water  company,  emd,  if  out  of  order,  must  be  replaced  or 
repaired  upon  written  order  of  said  company ;  all  water  used  in 
excess  of  the  minimum  rate  shall  be  charged  for  and  paid  for  at 
the  rate  of  70  cents  per  thousand  gallons.  The  company  shall 
have  the  right  to  make  all  reasonable  rules  for  the  management 
of  its  business  collection  of  rentab  and  other  rules  relating  to  the 
said  business  and  necessary  for  the  operation  thereof. 

"And  be  it  ordained  that  the  company  shall  furnish  to  the 
township  four  hydrants  and  the  water  therefor  during  the  term 
of  this  ordinance  for  fire  purposes  only,  without  any  charge,  such 
hydrants  to  be  placed  at  such  places  on  the  existing  lines  of  water 
pipe  as  may  be  designated  by  the  water  committee  of  the  town- 
&hip  committee.    Provided,  however,  that  the  township  of  New 
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Hanover  shall  pay  to  the  Hanover  Water  Company  the  annual 
rental  of  $5,  payable  each  three  months  on  the  first  days  of  Jairn- 
ary,  April,  July,  and  October  for  each  additional  fire  hydrant 
80  erected  for  the  full  term  of  this  franchise;  it  being  distinctly 
understood  that  the  rental  of  any  and  all  hydrants  so  erected 
shall  commence  on  the  first  day  of  the  next  month  sncceediiig  its 
erection,  and  shall  continue  for  the  entire  remainder  of  the  term 
of  this  ordinance ;  and  that  such  hydrants  are  to  be  used  exclu- 
sively for  fire  purposes  and  for  no  other.  Also  that  the  said 
company  shall  furnish  water  to  the  township  for  sprinkling  pur- 
poses within  the  said  territory  above  described  for  streets  and 
parks  which  may  be  under  the  jurisdiction  of  the  said  township  - 
and  in  the  said  Wrightstown,  at  the  rate  of  30  cents  per  thousand 
gallons." 

Hearing  was  had  at  the  State  House,  April  9,  1918. 

The  power  of  this  Board,  in  approving  ordinances,  is  con- 
tained in  the  provision  of  the  act  herein  cited.  The  Board  can- 
not approve  the  ordinance  submitted,  for  the  following  reasons : 

[1]  1.  On  April  2,  1912,  the  Board  adopted  a  ruling  to  the 
following  effect, — "that  the  Board  withhold  its  approval  of  all 
municipal  ordinances  granting  to  any  public  utility  any  privi- 
lege in  any  public  highway  or  place,  that  contain  any  provision 
relating  to  rates  or  service  which  does  not  clearly  set  forth  that 
such  provision  is  not  in  any  wise  to  operate  to  limit  or  affect  the 
exercise  of  the  jurisdiction  and  control  now  or  hereafter  vested 
by  law  in  this  Board  over  rates  and  service."  This  ruling  has 
since  been  adhered  to,  and  will  not  be  departed  from.  The  pro- 
vision in  this  ordinance  respecting  the  approval  of  the  Commis- 
sion applies  only  to  the  maximum  charge,  and  does  not  rriate  to 
rates,  but  rather  limits  the  power  of  the  Board  as  to  rates.  The 
municipality  is  without  power  to  do  this. 

[2]  2.  As  to  the  provision  in  the  ordinance  relating  to  free 
service,  the  power  of  this  Board  is  as  provided  for  in  the  follow- 
ing section  of  the  act,  to  wit :  18  (d)  "Xo  public  utility  as  herein 
defined  shall :  .  .  .  Make  or  give,  directly  or  indirectly,  any 
undue  or  unreasonable  preference  or  advantage  to  any  person  or 
corporation  or  to  any  locality  or  to  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  subject  any  particular  person 

or  corporation  or  locality  or  any  particular  description  of  traffic 
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to  any  prejudice  or  disadvantage  in  any  respect  whatsoever." 
The  Board  has  declined  to  approve  a  provision  of  an  ordinance 
in  violation  of  this  section  of  the  act. 

The  ordinance  contains  such  a  provision,  and  for  that  reason 
cannot  receive  approval. 

[3]  3.  The  provision  conferring  on  a  company  exclusive  per- 
mission within  the  territory  covered  by  the  ordinance  this  Board 
regards  as  fundamental. 

The  Board  has  frequently  declined  to  approve  a  franchise  to  a 
competing  company  where  an  existing  company  in  the  territory 
is  affording  safe,  adequate,  and  proper  service.  In  that  respect 
the  rights  of  the  company,  irrespective  of  the  exclusive  grant  in 
the  franchise,  are  protected.  There  would  appear  to  be  no  neces- 
sity for  such  a  provision.  To  approve  an  ordinance  giving  to  a 
company  the  exclusive  grant  or  franchise  would  seem  to  in  itself 
give  to  the  company  a  monopoly  within  the  territory,  regardless 
of  the  character  and  quality  of  service  afforded.  The  Board  de 
clines  to  do  this.  The  Board  finds  and  determines  that  the  ordi- 
nance does  not  properly  serve  the  public  interest,  and  therefore 
withholds  approval  of  the  same. 

If,  and  when,  the  municipality  shall  amend  the  ordinance  so 
as  to  properly  change  or  strike  out  the  objectionable  provisions 
of  the  ordinance,  which  are  now  pointed  out,  the  Board  will  give 
its  approval,  provided  such  additional  proof  is  produced  as  this 
Board  will  indicate- 
No  delay  or  injury  will  ensue  from  the  lapse  of  time  required 
to  amend  the  ordinance,  because  the  community  is  now  receiving 
water  service  from  this,  company. 

Board  of  Public  Utility  Commissioners,  Balph  W.  E.  Donges, 
President ;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


NEW  JERSEY  BOARD  OF  PUBMC  UTHilTY  COM3nSSIONERS. 

RE  DELAWARE  RIVER  RAILROAD  &  BRIDGE  COMPANY. 

Leases  —  Rent  reservations  —  Approval  J>y  Commission. 

The  New  Jersey  CommisBion  will  approve  a  proviBion  in  a  pal^ 
utility 'lease  guaranteeing  a  specified  rental,  only  when  ^uch  profisHU 
is  deemed  to  be  just  and  reasonable. 

[May  1,  1918.] 
P.U.R.191SD.  ^  T 
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Application  of  petitioner  for  approval  of  lease  of  its  rail- 
road,  bridge,  property,  and  franchises  to  the  Pennsylvania  Rail- 
road Company;  granted. 

Appearances :    Charles  E.  Gummere  for  the  company. 

By  the  Commission:  Application  is  made  to  the  Board,  by 
the  Delaware  River  Railroad  &  Bridge  Company,  a  corporation 
of  the  states  of  Pennsylvania  and  K'ew  Jersey,  for  the  approval 
of  a  lease,  dated  March  13,  1918,  of  its  railroad,  bridge,  prop- 
erty, and  franchises  to  the  Pennsylvania  Railroad  Company,  a 
corporation  of  the  state  of  Pennsylvania,  for  a  period  of  999 
years  from  April  1,  1918. 

The  Delaware  River  Railroftd  &  Bridge  Company  was  foprmed 
under  the  laws  of  the  states  of  New  Jersey  and  Pennsylvania  by 
an  agreement  of  consolidation  and  merger  dated  January  17, 
1896.  The  companies  merged  were  the  Pennsylvania  &  New 
Jersey  Railroad  Company,  a  corporation  of  the  state  of  Penn- 
sylvania, and  the  Pennsylvania  &  New  Jersey  Railroad  Com- 
pany, a  corporation  of  the  state  of  New  Jersey. 

The  consolidated  company  owns  a  line  of  railroad  extending 
from  a  junction  with  the  railroad  of  a  connecting  railway  com- 
pany near  Prankford  avenue,  Philadelphia,  state  of  Pennsyl- 
vania, to  a  junction  with  the  railroad  of  the  West  Jersey  &  Sea- 
shore Railroad  Company,  near  Haddonfield,  state  of  New  Jersey, 
including  a  bridge  over  the  Delaware  river,  said  main  line  of 
i*ailroad  and  bridge,  with  certain  br^,nche8  thereof,  aggregating 
9.52  miles. 

The  Pennsylvania  Railroad  Company  owns  all  the  capital 
stock  of  the  Delaware  River  &  Bridge  Company.  The  former 
company,  as  agent  of  the  latter,  operates  said  railroad  bridge  and 
property,  which  relation  terminates  on  the  approval  of  the  lease 
here  submitted. 

Hearing,  upon  notice,  on  the  application  was  held  on  Tues- 
day, April  9,  1918. 

The  application  is  made  under  chapter  195,  Laws  1911,  art. 
8,  §  18,  (h)  which  provides: 

18.  No  public  utility  as  herein  defined  shall:  (h)  "Without 
the  approval  of  the  Board  sell,  lease,  mortgage,  or  otherwise  dis- 
pose of  or  encfumber  its  property,  franchises,  privil^es  or  rights, 
or  any  part  thereof ;  nor  merge  or  consolidate  its  property,  f ran- 
P.U.R.1918D. 
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chise,  privileges  or  rights,  or  any  part  thereof,  with  thai  of  any 
other  public  utility  sls  herein  defined.  Every  sale,  lease,  mort- 
gage, disposition,  encumbrance,  merger,  or  consolidation  made 
in  violation  of  any  of  the  provisions  hereof  shall  be  void  and  of 
no  effect.  Nothing  herein  contained  shall  be  construed  in  any 
wise  to  prevent  the  sale,  lease  or  other  disposition  by  any  public 
utility  as  herein  defined  of  any  of  its  property  in  the  ordinary 
course  of  its  business." 

In  examining  the  lease  submitted  for  approval,  the  Board  ob- 
serves and  points  out  that  it  contains  practically  the  same  terms 
and  provisions  which  were  closely  scrutinized  and  criticized  by 
this  Board  in  the  lease  in  the  case  of  application  of  West  Jersey 
&:  S.  R.  Co.  for  approval  of  lease  to  Pennsylvania  Railroad  Co. 
2  N.  J.  P.  TJ.  C.  46,  and  the  carrying  out  of  which,  in  accord- 
ance with  the  terms  thereof,  this  Board  found  and  determined, 
and  which  determination  was  affirmed  by  the  supreme  court  of 
this  state  in  85  N.  J.  L.  468,  89  Atl.  1017,  would  possibly  impair 
the  control  over  the  subject-matter  thereof,  now  vested  by  law  in 
this  Board. 

Generally  speaking,  the  terms  and  provisions  are  those  relat- 
ing (1)  to  a  guaranteed  rental  of  6  per  cent  on  the  aggregate 
par  value  of  the  lessor's  outstanding  capital  stock,  in  addition 
to  certain  other  fixed  charges;  (2)  the  issue  of  stock  and  bonds 
by  the  lessor  to  the  lessee,  under  certain  coaditions  of  indebted- 
ness of  the  lessor  to  the  lessee;  and  (3)  to  the  sale  of  the  leased 
property  by  the  lessee  upon  certain  contingencies  therein  ex- 
pressed. 

As  to  the  issue  of  stock  and  bonds,  and  also  the  sale  of  the 
leased  property  as  therein  provided  for,  however,  the  lease  itself 
expressly  provides  that  the  carrying  out  or  the  doing  of  rither, 
according  to  the  terms  thereof,  "shall  be  in  accordance  with  law 
and  consistently  with  its  legal  powers,'^  and  "with  the  a|^roval 
of  any  Board  or  public  authority  which  shall  by  law  be  required 
to  be  obtained.'' 

But  the  provision  with  respect  to  the  payment  of  a  guaranteed 
rental  of  6  per  cent  on  the  capital  stock  of  the  lessor  company 
is  not  clothed  with,  nor  limited  by,  any  such  requirem&t 

In  the  West  Jersey  &  S.  R.  Co.  Lease  Ca«e  cited  above,  the 
Board  said : 

"In  at  least  one  important  rate  case  decided  by  this  Board, 
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the  Paterson-Passaic  Gas  Case,  it  was  strenuously  urged  by  the 
I'espondent  that  a  lease  lawfully  ccmsummated  is  conclusive  in 
determining  a  part  of  the  base  upon  which  just  and  reasonable 
rates  could  be  fixed  by  this  Board's  order.  We  cannot  be  cer- 
tain that  a  similar  plea  might  not  be  set  up  in  future  rate  cases. 
Nor  is  it  a  conclusive  rejoinder  to  say  that  the  rates  of  the  lessor 
company  in  the  pending  proceedings  are  not  at  present  subject 
to  attack.  The  very  terms  of  the  lease  require  us  to  take  a  long 
look  ahead.  We  cannot  predict  that  at  no  time  in  future  will 
the  rates  upon  the  West  Jersey  &  Seashore  be  unassailed.  In 
such  a  contingency  we  must  make  as  certain  as  we  can  that  an 
attempt  to  fix  and  determine  reasonable  rates  shall  not  be  ob- 
structed by  the  plea  that  a  rental  guaranteed  in  a  lease  formally 
spproved  by  this  Board  is  not  open  to  xjuestion." 

"A  lessee  commonly  expects,  and  is  ordinarily  entitled  to  ex- 
pect, that  earnings  in  excess  of  a  guaranteed  rental  shall  be  forth- 
coming from  the  proper  management  of  a  leased  property.  If  a 
guaranteed  rental  over  and  above  all  present  or  future  taxes  is 
to  be  paid  in  perpetuity,  the  return  from  the  leased  property  due 
to  management  would  have  to  be  superadded  to  the  rental  afore- 
said. Hius  a  claim  for  a  return  could  be  made  to  cover  rental 
and  management." 

There  is,  though,  this  difference  between  the  West  Jersey  lease 
case,  and  the  lease  submitted^  In  the  West  Jersey  case,  the  prop- 
erty leased  was  vast  and  large,  and  the  Board  did  not  then  have 
before  it  sufficient  proof  of  its  valuation  to  determine  whether 
the  rental  fixed  was  fair  and  reasonable,  and  which  this  Board 
could  with  any  degree  of  safety  so  r^ard  in  an  application  to 
fix  rates  in  the  future.  In  this  case  the  property  leased  is  not 
so  large,  and  the  Board  has  substantial  knowledge  and  proof  as 
to  its  value,  from  which  it  appears  that  the  rental  fixed  seems 
to  be  fair  and  reasonable.  The  lease  is  therefore  hereby  ap- 
proved. 

Nevertheless  the  Board,  in  giving  its  approval,  points  out  that 
it  will  not  feel  bound  to  permit  the  rental  reserves  in  any  future 
inquiry,  unless  such  r^ital  tiien  is  deemed  to  be  just  and  rea* 
sonable. 

Dated  May  1,  1918. 

Board  of  Public  Utility  Oommissicmerfl,  Balph  W.  E,  Donges, 

President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 
P.U.R.191SD. 
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KEW  JERSBT  BOARD   OF  PUBLIC  UTILITY   COMMISSIONERS. 

RE  PUBLIC  SERVICE  ELECTRIC  COMPANY  et  al. 

Mates  —  Change  of  schedule  —  Effective  date. 

An  increase  in  rates,  permitted  to  become  eflFective  by  a  Com- 
mission without  formal  order,  may  justify  a  billing  for  service  prior 
to  the  Commission's  report,  although  a  statute  requires  Commission 
orders,  except  in  specified  cases,  to  be  made  effective  not  less  thaa 
twenty  days  after  their  date. 

[May  1, 1918.] 

Rehearings  on  petitions  for  rate  increases ;  denied. 

Appearances :  Jerome  T.  Congleton  for  city  of  Newark ;  A.  P. 
Egner  for  Edison  Storage  Battery  Company ;  L.  D.  H.  Gilmour 
and  Frank  Bergen  for  Public  Service  Electri^j  Company  and  Pub- 
lic Service  Gas  Company. 

By  the  Commission :  On  February  27,  1918,  die  Board  filed 
separate  reports  in  the  proceedings,  upon  the  petition  of  the  Pub- 
lic Service  Gas  Company  and  Public  Service  Electric  Company, 
asking  for  temporary  increases  in  rates* 

At  the  hearings  on  the  petitions,  which  were  attended  by  coun- 
sel for  many  municipalities  and  private  interests,  it  was  distinctly 
stated  by  the  companies  that  the  rates  were  proposed  to  be  effec- 
tive to  cover  meter  readings  made  in  the  latter  part  of  February 
and  billed  on  or  about  March  Ist,  in  acooardance  with  the  com- 
pany's practice,  and  this  course  appeared  to  meet  the  approbation 
of  all  parties  present.  The  Board,  on  February  27th,  concluded 
to  permit  a  part  of  the  increases  proposed,  and  concluded  to  with- 
hold an  order  of  suspension,  if  the  tariffs  filed  were  amended  to 
conform  to  the  views  expressed.  Such  amendments  were  made. 
No  orders  of  aiiy  kind,  either  suspending  or  fixing  rates,  were 
entered.  It  appears,  therefore,  that  billings  made  subsequent  to 
the  filing  of  the  Board's  reports  were  under  such  amended  tariffs 
so  filed  by  the  companies. 

On  March  25th,  Mr.  Congl^on,  on  behalf  of  the  city  of  New* 
ark,  filed  a  memorandum  calling  attention  to  the  charges  imposed 
by  the  companies,  and  alleging  that  bills  at  the  higher  rate  were 
sent  out  for  consumption  prior  to  February  27th,  the  date  of  the 
Board's  report,  and  lequesting  a  rdiearing  of  the  eases. 
P.U.R.1018D, 
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Argum^wit  on  the  application  for  rehearing  was  held  on  April 
2d,  and  the  memoranda  of  counsel  were  submitted  on  April  17th, 
when  the  matter  was  taken  into  conference. 

The  application  is  based  upon  the  ground  that  the  Board  made 
an  order  which  was  to  become  effective  prior  to  the  date  of  such 
order,  when  the  statute  requires  orders  of  the  Board,  except  in 
certain  specified  cases,  to  be  made  effective  not  less  than  twenty 
days  after  date  of  the  order.  The  petitioner  asks  that  the  Board 
make  orders  fixing  an  effective  date,  in  the  proceedings  concluded 
by  the  filing  of  the  Board's  reports  on  February  27th,  which  shall 
result  in  ordering  the  emergency  rates  into  effect  at  least  twenty 
days  later  than  the  date  of  the  order. 

It  seems  to  the  Board  that  the  present)  application  must  be 
denied.  No  orders  have  been  entered  in  the  proceedings  men- 
tioned. The  emergency  rates  did  not  become  effective  as  the 
result  of  an  order  of  the  Board.  The  companies  filed  tariffs 
carrying  certain  increases,  which,  if  not  suspended  by  the  Board, 
might  become  operative  at  once. 

The  Board  then  took  proofs  to  determine  whether  such  pro- 
posed increases  should  be  suspended,  pending  inquiry  into  their 
reasonableness,  or  whether  all  or  some  part  were  prima  facie 
warranted. 

The  Board  concluded  that  part  of  the  increases  were  justified, 
and  the  companies  amended  their  tariffs  to  conform  to  the  views 
expressed  in  the  Board's  reports. 

In  the  case  of  the  electric  company,  the  Board's  report  says : 
''The  Board  is  of  the  opinion  that  the  measure  of  relief  to  be 
afforded  should  be  applied  to  February  sales,  and  the  emergency 
is  immediate.^^  In  the  case  of  the  gas  company,  the  Board  said : 
"The  forgoing  to  go  into  effect  with  the  February  bills." 

By  this  language,  the  Board  intended  to  convey  that  the  emer- 
gency required  prompt  relief,  and  that  the  increases  should  be 
applicable  to  the  consumption  indicated  by  the  meter  readings 
taken  in  the  latter  part  of  February.  It  is  a  matter  of  common 
knowledge  that  meter  readings  are  completed  prior  to  the  last 
day  of  the  current  month  in  order  to  admit  of  billing  on  or  about 
the  first  day  of  the  succeeding  month. 

There  does  not  now  appear  any  reason  for  entering  any  orders. 
None  was  needed  to  make  the  rates  effective.  If  the  Board  should 
P.U.R.1918D.  63 
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deem  it  expedient  to  enter  orders  making  the  emergency  rates 
effective  at  a  future  date,  it  has  no  power  to  award  reparation, 
even  if  it  should  conclude  that  any  rates  imposed  were  illegaL 

The  situation  seems  to  have  heen  thoroughly  understood  by  all 
parties  at  the  hearing.  At  the  conclusion  of  the  discussion  at 
the  last  session  of  the  hearings  to  determine  whether  suspension 
should  be  ordered,  the  following  occurred : 

Senator  Wakelee,  for  the  companies  said :  "I  was  going  to  say 
in  conclusion  (I  had  forgotten)  the  rate  as  filed,  the  company 
would  like  to  apply  to  the  February  bills.  If  that  is  done  a 
bpeedy  decision  would  have  to  be  rendered." 

"Commissioner  Donges:  As  far  as  it  has  been  possible,  the 
Board  has  gone  ahead  and  commenced,  as  all  of  you  know,  an 
analysis;  but  that  analysis,  of  course,  could  not  be  completed 
until  after  the  termination  of  the  testimony.  The  Board  will 
proceed  just  as  speedily  as  possible  to  close  the  matter,  and  we 
hope  we  may  be  able  to  do  it  as  speedily  as  physically  possible ; 
that  would  be  the  only  reason  for  delay.  It  was  assumed  the 
rate  would  not  become  effective  until  the  Board  has  had  an  oppor- 
tunity to  pass  on  it.  We  hope  it  will  not  be  necessary  to  defer 
the  effective  date  of  any  change. 

Mr.  Congleton :  The  amendment  that  has  now  been  filed,  ask- 
ing either  for  a  25-cent  service  charge  or  that  the  rate  be  fixed  at 
$1,  was  there  any  limit  of  time,  or  wliat  does  that  seek  in  that 
particular  ? 

Commissioner  Donges:  That  would  be  a  rate  established 
indefinitely. 

Mr.  Congleton :  I  think  it  ought  to  be  of  some  temporary  char- 
acter due  to  these  present  conditions,  because  this  case  has  not 
been  gone  into  as  an  ordinary  rate  case  Is  gone  into. 

Commissioner  Donges:  I  assume,  Mr.  Conjgleton,  the  amend- 
ment is  filed  to  change  the  prayer  of  the  petition,  and  would  be 
subject  to  the  statement  made  by  Mr.  McOarter  in  his  testimony; 
namely  that  it  is  an  emergency  request. 

Mr.  Congleton:  That  is  perfectly  agreeable,  if  that  is  the 
understanding. 

Commissioner  Donges :  I  think  that  has  been  stated  so  often 
there  should  be  no  misunderstanding.    It  is 

Mr.  Congleton :    I  think  the  Board's  record  states  that 
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Mr.  McCarter :    There  is  no  misunderstanding. 

Mr.  Barbour:    That  is  the  same  with  the  electric  company? 

Commissioner  Donges:  I  understand  it  applies  to  both  com- 
panies. 

Mr.  Barbour :    And  the  order  is  made  will  so  provide  ? 

Commissioner  Donged :  There  will  probably  be  no  order.  So, 
there  may  be  no  misunderstanding,  the  probability  is  that,  follow- 
ing the  practice  of  the  Board,  whatever  increase  is  permitted, 
if  any,  will  be  permitted  to  be  filed  without  specific  approval, 
but  we  will  permit  the  tariff  to  become  effective,  which  results 
in  the  company  getting  the  revenue,  but  without  specific  approval 
of  order  to  have  a  specific  rate. 

Mr,  McCarter :    That  is  all  right 

Commissioner  Donges:  The  present  proceeding  is  to  deter- 
mine whether  the  Board  should  suspend  the  operation  of  the  pro- 
posed.tariff.  We  either  pearmit  this  or  some  other  tariff  to  become 
effective,  but  we  don't  order  tiie  proposed  rate.'' 

There  being  no  order  of  the  Board  with  which  to  deal,  as 
prayed  for  in  the  pending  application,  the  application  for  a  re- 
hearing is  denied. 

It  may  not  be  amiss  to  point  out  that  the  granting  of  the  peti- 
tion would  not  result  in  any  substantial  relief  to  petitioner.  The 
rates  are  purely  temporary,  and  for  an  emergency.  The  oompa- 
nies  were  found  to  require  certain  revenues  during  the  calendar 
year  1918.  If  the  increases  were  to  be  applied  to  the  later 
months  of  the  year  only,  it  appears  certain  that  higher  rates 
would  he  necessary  to  afford  the  needed  revenues  to  oovesr  fixed 
charges  for  the  calendar  year,  than  if  they  are  applied  for  a 
longer  period  of  time.  In  addition  to  this  fact,  the  Board  is  re- 
quiring monthly  detailjed  statementa  to  b^  filed,  so  that  adjust- 
ments of  rates  may  be  made  as  speedily  as  conditions  warrant. 
For  these  reasons,  it  appears  that  no  injury  iresults  from  th^  ap- 
plication of  the  increases  to  the  first  readings  taken. after  the 
filing  of  the  tariffs. 

The  same  reasoning  applies  to  the  suggestion  that  the  conapa- 
nies'  estimates  of  taxes  paid  includes  assessments  which  are  now 
the  subject  of  attack  in  the  courts. 

The  Board  will  keep  check  itpon  these  matters,  and  will  be 
guided  in  the  matter  of  reductions  of  rates  as  actual  conditions 
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warrant.  The  companies  will  not  be  permitted  to  receive  more 
than  is  shown  from  inspection  of  the  detailed  monthly  reports 
to  be  required  to  meet  the  neelds  as  found  by  the  Board  and  indi- 
cated in  its  reports. 

Dated  May  1,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners. 


NEW  JERSEY  BOARD   OF  PUBLIC  UTILITY  COMMISSIONERS. 

EE  XEW  JERSEY  &  PEXNSYLVA^^A  TRACTION 
COMPANY. 

Return  — -  Ueasonableness  as  a  whole  —  Segregation  pf  street  railwajf 
zones. 

1.  In  considering  an  application  of  a  street  railway  for  ap  in- 
crease in  fares,  no  reason  was  found  by  the  New  Jersey  Caramission 
for  considering  the  property  and  revenues  of  each  zone  separately,  for 
the  purpose  of  determining  whether  the  revenues  of  a  particular  zone 
oonstituted  a  fair  return  upon  that  portion  of  the  company's  property 
invested  therein. 

Valuation  «-  Ascertainment  of  value  ^  Capitalization  of  earnings, 

2.  That  a  utility  has  never  had  a  fair  return  on  its  investment, 
and  that  it  is  improbable  that  it  can  ever  be  made  to  pay,  are  not 
valid  reasons  for  the  refusal  of  an  application  for  an  increase  in  rates 
due  to  increased  costs  of  operation;  since  the  value  for  rate  making 
does  not  depend  wholly  upon  earning  capacity. 

[May  15, 1018.] 

A-pPLicATiON-  for  the  withdrawal  from  sale  of  commutation 
tickets  and  for  increase  of  fare  between  Trenton  and  Princeton; 
granted. 

Appearances:  Frank  S.  Katzenbach,  Jr.,  for  the  petitioner; 
Charles  E.  Bird  and  Oeorge  L.  Kecord  for  the  city  of  Trenton; 
Harvey  T.  Satterthwaite  for  the  township  of  Lawrence ;  Bayard 
Stockton  for  Princeton;  Richard  Stockton,  8d,  for  Princeton 
township. 

By  the  Commission:     The  present  application  is  twofold: 

First,  to  increase  the  rate  of  fare  in  each  of  the  four  fare  zones 

between  Trenton  and  Princeton  from  5  cents  to  6  cents ;  second, 

to  withdraw  the  sale  of  the  commutation  tickets  sold  at  the  price 
P.U.R.1918D. 
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of  12  tickets  for  $1,  as  directed  by  the  order  of  this  Board  in  its 
report  of  October  10,  1&16.  The  proposed  increase  is  opposed 
by  municipalities  through  Which  the  company  operates  and  pro- 
tests have  been  filed  by  a  nninber  of  passengers  of  the  road,  to 
all  of  which  due  consideration  has  been  given. 

The  New  Jersey  &  Pennsylvania  Traction  Company  operates 
a  high  speed  line  of  electric  railway  between  Trenton  and  Prince- 
ton. The  railtoad  is  12.56  miles  in  length,  a  portion  of  same 
over  private  right  of  way. 

The  road  is  kept  in  good  condition,  and  the  cars  operated  Over 
it  are  of  a  modem  and  approved  pattern.  The  schedule  is  main- 
tained and  the  quality  of  the  service  rendered  is  admittedly  good. 

At  present  between  Trenton  and  Princeton  there  are  four  fare 
zones,  in  each  of  which  a  fare  of  5  cents  is  collected  from  each 
passenger.  The  zones  and  length  of  track  in  each  zone  are  as 
follows : 

Trenton  to  Sand  Pit 2.97  miles 

Sand  Pit  to  Lawreneeville 3.10  miles 

LawrenceviHe  to  Province  Line 8.10  miles 

Province  Lifte  to  Princeton 3.39  miles 

[1,  2]  Counsel  for  the  city  of  Trenton  contends:  (1)  That 
the  income  from  each  fare  zone  should  be  ascertained  (if  possi- 
ble), and  if  the  revenues  received  in  the  fare  zone  from  the  city 
of  Trenton  to  what  is  called  the  Sand  Pit  are  sufficient  to  pay  a 
fair  return  upon  the  portion  of  the  cost  of  the  plant  constructed 
in  said  zone  and  a  proportional  share  of  the  operating  expenses, 
there  should  be  no  increase  of  fare  in  that  zone,  although  th>^ 
increase  in  the  other  zones  might  still  be  justified;  (2)  that  the 
money  invested  in  the  physical  property  of  the  company  has  never 
paid  (earned)  a  fair  return  upon  the  cost  of  construction,  and 
that  it  is  improbable  that  it  can  ever  be  made  to  pay  upon  such 
cost. 

Counsel's  theory  of  arriving  at  a  fair  value  is  as  follows :    "We 

submit  that  the  only  way  to  arrive  at  this  value  is  to  take  the  net 

earnings  for  the  series  of  years  since  the  present  management 

has  owned  the  concern,  to  wit,  from  1912  to  1917,  both  inclusive, 

and  capitalize  the  same  at  6  per  cent."    According  to  this  metho4 

of  ascertaining  value,  the  value  of  the  property  would  not  be  more 

than  $300,000. 

The  objection  to  this  method  of  ascertaining  value  is  that  it 
P.U.R.191SD. 
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f aila  to  give  4ue  consideration  to  elemeuts  which,  in  accordance 
with  well-established  legal  principles,  must  be  considered. 

In  the  leading  case  of  Smydi  v,  Ames,  169  U.  S.  466,  42  L  ed. 
819t,  18  Sup,  Ct.  Eep.  418,  the  Supreme  Court  of  the  United 
States  held  that  the  ^^asis  of  all  calculations  as  to  the  reasonable- 
ness of  rates  to  be  charged  by  a  corporation  maintaining  a  high- 
way under  legislative  sanction  must  be  the  fair  value  of  the  prop- 
erty being  used  by  it  for  the  oonv^iienee  of  the  public  And  in 
order  to  ascertain  that  value,  the  original  cost  of  oonstructicm, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stocks,  the  present  as  com- 
pared with  the  original  cost  of  construction,  the  probable  earning 
<5apacity  of  the  property  under .  particular  rates  prescribed  by 
statute,  apd  the  sum  required  to  meet  iterating  expenses,  are  all 
matters  for  consideration,  and  must  be  given  s^ch  weight  as  may 
be  just  and  right  in  each  case." 

This  Board  has  heretofore  held  in  Re  Public  Service  Gks  Co. 
1  N.  J.  P.  XJ.  C.  433 :  "In  order  to  determine  the  fair  value  of 
the  company's  investment  in  this  division  upon  which  it  is  enti- 
tled to  earn  a  reasonable  return,  it  is  necessary  to  determine  the 
value  (1)  of  its  physical  plant  and  associated  plant  assets;  and 
(2)  the  value  of  the  company's  intangible  property." 

Mr.  Justice  Swayze,  speaking  for  the  supreme  court  of  this 
state  in  the  review  of  the  aforesaid  case  (84,  N".  J.  L.  463,  87 
Atl.  651),  said:  "The  Commissioners  undertook  to  ascertain  the 
present  value  of  the  property.  .  .  .  We  are  met  with  difficul- 
ties and  valid  objections  whether  we  adopt  the  standard  of  actual 
investment,  of  cost  of  reproduction  or  present  value.  It  would 
be  a  waste  of  time  for  us  to  go  over  this  discussion.  We  think 
it  enough  to  say  that  the  great  weight  of  authority  is  in  favor  of 
the  standard  of  present  value.  That  standard  has  the  sanction 
of  the  United  States  Supreme  Court  in  cases  involving  the  con- 
stitutional rights  of  the  companies,  and  is  said  by  that  court  to 
be  no  longer  open  to  dispute  under  the  Constitution.  .  .  • 
There  is  as  usual  a  difference  in  the  valuation  of  the  physical 
plant  by;  the  company  and  those  employed  on  the  part  of  the 
Commissioners  or  the  cities.  The  Commissioners  accepted  nei- 
ther valuation,  but  adopted  a  value  above  the  lowest  of  all  and 
above  the  assessed  valuation,  but  less  than  that  fixed  by  the  lowest 
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of  the  company's  experts.  Their  method  was  not  an  exact  one, 
but  perhaps  the  result  was  as  good  as  could  be  expected  from  the 
variance  in  the  testimony/' 

Then,  in  discussing  the  elements  in  going  yalue  and  the  effect 
on  the  value  of  franchises  of  rates  continuing,  he  said :  ^ Where, 
as  in  those  cases,  the  rate  is  fixed,  the  value  of  the  franchise  may 
be  calculated  upon  the  assumption  of  that  rate.  But  wh^e,  as 
in  this  case,  the  rate  is  not  fixed  and  may  be  changed,  there  is  no 
stable  basis  upon  which  to  calculate  the  value  of  the  franchise, 
since  that  value  is  depend«it  upon  the  rate.  The  rate  must  in- 
deed be  reasonable^  but  to  assume  a  value  for  the  fralichise  in 
order  to  determine  the  reasonableness  of  the  rate  is  to  reason  in 
a  circle ;  the  value  and  the  rate  are  mutually  dependent,  and  one 
must  be  fixed  independently  if  it  is  to  form  a  basis  for  the  calcu* 
iation  of  the  other." 

Our  court  of  errors  and  appeals  affirmed  the  decision  upon  the 
opinion  of  the  supreme  court.  Judge  White,  filing  an  opinion, 
said  (87  K  J.  L.  *97,  L.RA.1918A,  421,  P.U.K.1915E,  251, 
94  Atl.  634) :  "I  think  we  may  properly  conclude,  therefore, 
that  the  charging  of  unreasonably  high  rates  in  the  past,  if  they 
have  been  so  charged,  can  furnish  no  ground  for  the  continuation 
of  these  rates  in  the  future,  and  this  although  a  shrinkage  of 
commercial  and  taxing  value  of  the  franchise  will  be  the  resuft 
cf  the  staters  enforcement  of  its  contract  right  to  require  the  rates 
to  be  reasonable  in  the  future/' 

These  principles  have  been  clearly  set  forth  in  a  recent  book 
entitled  "What  Is  Fair,''  written  by  Professor  William  G.  Ray- 
mond, page  122,  in  which  he  says:  "The  dependable  net  earnings 
depend  not  only  on  the  volume  of  business  done  and  the  efficiency 
with  which  it  is  done,  but  also  on  the  character  of  the  regulation, 
if  there  be  regulation,  as  there  now  is  throughout  the  United 
States.  It  depends  in  part  on  the  rate  allowed  by  the  regulating 
body  to  be  charged  for  service,  and  hence  the  courts  have  said 
that  value  for  rate  making,  that  is,  the  sum  to  be  used  as  a  basis 
for  determining  the  fair  rate  of  return  to  which  the  courts  say  a 
public  utility  is  entitled,  cannot  be  the  Talue  based  on  dependable 
net  earnings,  since  these  earnings  are  dependent  on  the  rates,  and 
the  result  would  be  to  reason  in  a  /circumference." 

From  the  record  before  us  and  the  information  at  our  com- 
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mand,  no  reason  appears  for  any  spedal  reoommendation  con^ 
corning  the  fare  to  be  charged  in  the  fare  zone  between  "Trenton 
und  the  Sand  Pit."  The  capital  stock  of  the  company  is  $500,- 
000.  The  property  is  bonded  at  $600,000 ;  the  rate  of  interest 
thereon  being  4  per  cent,  and  the  annual  interest  chai^  $24,000. 
The  Board  in  its  report  January  13,  1913,  of  its  investigation 
of  the  fares  on  this  railway  (1  N,  J.  P.  U.  C.  p.  586)  ascer- 
tained the  value  of  the  tangible  property  to  be  more  than  $500,- 
000,  and  stated  in  the  said  report  that  "it  cannot  be  claimed  that 
a  rate  of  6  per  cent  on  this  basis  would  be  excessive  or  unrea- 
sonable," and  concluded  that  "a  net  profit  of  $30,000  over  and 
above  all  expenses  for  operation,  repairs,  and  maintenance,  is 
amply  warranted."  In  a  subsequent  report  of  this  Board,  dated 
October  10,  1916  (4  N.  J.  P.  U.  C.  530),  the  value  of  the  prop- 
erty was  found  to  be  substantially  $575,000.  The  rate  of  return 
on  this  value  of  the  property  investment  was  3.08  for  1015,  3.38 
for  1916,  and  2.32  for  1917. 

Exhibit  P-1  shows  the  operations  of  ihe  ioompany  for  the  calen- 
dar years  1915, 1916,  and  1917  as  follows : 


1915. 


1916. 


1917. 


Car  Mileage: 
*  Passenger 
Freight   .. 


Total    

Income  Account: 

Gross  passenger  revenue 
Gross  freight  revenue  . . 
Miscellaneous  earnings  . 


Total   

Operating  Expenses: 

Passenger 

Freight   


Total 


Net  revenue  from  operation 
Taxes 


Net  income  after  paying  taxes 


291,401 
16.401 


242,835 
14^30 


306,862 

$68,349.79 
9.489.70 
1,166,24 


267,465 

$68,419.27 

10,788.82 

l,603.26i 


$79,005.73 

$47,533.19 
6,096.47 


$53,629.66 


$25,376.07 
7,768.26 


$17,667.81 


$80,811.35 

$4i6,809.51 
6,587.25 


239,347 
14.627 


263,874 

$71,025.19 

11,498.24 

2,292.84 


$84,816.27 

$65,418.36 
7,790.98 


$53,486,761      $63,209.34 


$27,324.69 
7,907.44 


$21,606.93 
8,278.52 


$19,417.15       $13,328.41 


The  net  income,  after  paying  taxes  as  shown  ahove,  for  the 

year  1915  was  $17,667.81;  for  the  year  1916,  $19,417.15;  and 

for  the  year  1917,  $13,328.41.  '  The  total  operating  expenses  for 

the  year  1916,  $53,486.76,  and  in  the  year  1917,  $63,209.34,  an 

increase  of  .182  per  cent. 
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The  best  year  for  the  company  was  1916,  when  it  earned  a 
net  revenue  from  operationt  of  $19,417*15.  Bond  intcff^t,  thero^ 
fore,  was  not  met. 

The  company  submitted  a  tabulated  statement  showing  car 
mileage,  income  account,  operating  expenses,  net  income  analysis 
thereof,  property  investment,  operating  income,  and  return  on 
investment  for  the  years  1915,  1916,  and  1917.  These  figures 
are  not  disputed,  and  they  show  insufficient  return  on  the  prop- 
erty investment.  The  diminution  of  the  net  return  of  the  com- 
pany is  principally  due  to  the  increased  cost  of  fuel  for  the 
generation  of  power  j  the  increased  cost  of  all  materials  required 
for  the  maintenance  of  electric  railway,  and  the  increased  cost 
of  labor.  The  attendance  at  Princeton  College  during  the  war 
period  being  diminished,  and  the  athletic  games  being  curtailed 
during  the  commencement  period,  further  temporarily  affects  the 
revenues  of  the  company.  The  result  of  the  previous  order  of 
the  Board,  dated  October  10,  1916,  yielded  the  company  the 
additional  sum  in  revenue  of  $2,606  for  the  year  1917.  A  larger 
increase  in  revenue  was  anticipated.  The  withdrawal  of  the 
commutation  tickets  at  this  time  would,  it  is  estimated^^  increase 
the  revenue  of  the  company  approximately  $2,000. 

The  increase  in  the  proposed  fare  is  for  the  purpose  of  meeting 
a  deficiency  in  operating  revenue  and  bond  interest,  SMid  not  for 
the  purpose  of  declaring  dividends.  The  incr^sed  fare  of  1  cent 
in  each  fare  zone,  and  the  withdrawal  of  the  commutation  tickets, 
will  not  return  to  the  company  a  net  revenue  of  6  per  cent  on  the 
physical  value  of  the  property  determined  in  our  previous  reports. 

The  Board  will  therefore  permit  the  withdrawal  of  the  com- 
mutation tickets  and  the  increase  in  the  rate  of  fares  of  1  cent 
in  each  of  the  specified  fare  zones. 

Dated  May  15,  1918. 

Board  of  Public  Utility  Commissioners,  Ealph  W.  E.  Donges, 

President,  John  W.  Slocum,  Alfred  S,  March,  George  P.  Wright, 

Commissionera. 
P.U.R.1918D. 
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KEW  TCmK  PUBIilC  SEAVICB  COliMISSION,  FIRST  DI8TRI0T. 

EE  QUEENS  BOROUGH  GAS  &  ELECTRIC  COMPANY, 

[Case  Nob.  2293,  2294.] 

Return  —  War  conditions  —  Valuation, 

It  is  unnecessary  for  a  Commission,  in  an  application  for  emer- 
gency relief  against  increased  operating  expenses  due  to  war,  to  enter 
upon  a  regular  rate  proceeding  with  a  reappraisal  of  the  corporate 
property;  it  appearing  that  no  change  in  relations  between  classes  of 
consumers  or  localities  is  concerned,  that  the  increase  is  asked  for  to 
cover  only  a  temporary  and  emergency  period  approximating  the  dura- 
tion of  the  war  or  less,  and  to  cover  only  the  elimination  ol  a  eurrent 
deficit  in  operating  expenses,  or  at  most  the  continued  earnings  of 
some  part  of  the  fair  and  reasonable  return  ordinarily  earned  by  the 
particular  company  in  normal  times. 

[June  3,  1918.] 

Memorandum  as  to  the  basis  of  procedure  of  the  Commissioii 
upon  application  for  emergency  rate  increases  to  cover  increased 
cost  of  operation  of  utilities  during  the  war. 

Hubbell^  Commissioner :  The  Queens  Borough  Gas  &  Elec- 
tric Company,  which  is  the  only  company  supplying  gas  and  elec- 
tricity in  the  fifth  ward  of  the  borou^  of  Queens  and  in  adjacent 
territory  in  the  county  of  Nassau,  has  filed  separate  complaints 
with  this  Commission,  pursuant  to  §  71  of  the  Public  Service 
Commissions  Law,  asking  that  the  Commission  determine  the 
rates  now  charged  by  the  company  for  gas  and  electricity  to  be 
inadequate  and  unjust  to  the  company,  and  that  the  Commis- 
sion fix  reasonable  and  remunerative  rates  to  be  thereafter 
charged  by  the  company,  within  the  city  of  New  York.  The 
company  now  charges  $1.15  pef  thousand  cubic  feet  for  gas  and 
wishes  to  charge  $1.40.  It  now  charges  12  cents  per  kilowatt 
hour  for  electricity  and  wishes  to  charge  14  cents.  No  rate  for 
gas  or  electricity  within  the  fifth  ward  of  the  borough  of  Queens 
has  ever  been  fixed  by  statute ;  but  the  Commission,  on  Jtdy  23, 
1911,  prescribed  maximum  rates  of  $1.15  for  gas  and  13  cents 
for  electricity,  and  the  rates  thereby  fixed  remain  the  legal 
maxima  for  the  complainant's  territory. 

Because  of  the  somewhat  unusual  basis  and  declared  purpose 

of  the  complaint,  and  because  of  the  nature  of  the  relief  requested, 
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tL  preliminary  comment  thereon,  in  advance  of  the  hearings,  may 
tend  to  narrow  the  issues  and  save  the  time  of  all  concerned. 
The  company  does  not  ask  for  an  increaee  in  its  rates  for  the 
purpose  of  increasing  the  return  which  it  ordinarily  earns  upon 
its  investment  outlay  of  capital  used  in  the  public  service.  The 
figures  submitted  by  the  company  do^not  indicate  that  the  ap- 
plication is  made  for  the  purpose  of  earning  enough  to  pay  in- 
terest on  bonds,  notes,  or  mortgages,  dividends  on  stock,  amorti- 
zation charges,  or  return  upon  the  capital  invested,  but  rather 
for  the  pui-pose  of  securing  sufBcient  funds  to  meet  the  current 
costs  of  labor,  oil,  fuel,  materials,  supplies,  taxes,  and  the  like, 
which  constitute  mere  operating  expenses.  As  to  the  gas  business, 
the  complaint  alleges  an  incerase  in  rates  to  be  necessary  to  over- 
come a  substantial  and  increasing  deficit  in  operating  expenses. 
The  theory  of  both  complaints  is  plainly  shown,  to  be  the  ob-^ 
taining  of  such  an  increase  in  rates  as  will  partly  cover  the  pres^ 
ent  abnormal  increases  in  operating  costs,  and  yield  to  the  com- 
pany during  the  emergency  period  a  net  return  at  least  no  greater 
than  that  earned  by  the  company  under  the  normal  conditions 
immediately  preceding  the  war. 

In  pursuance  of  such  a  purpose,  the  complainants  do  not  ask 
for  a  permanent  advance  in  the  company's  rates.  On  the  con-- 
trary  the  request  is  "that  the  Commission,  in  view  of  the  emer-- 
g-ency  created  by  the  war,  enter  an  order  increasing  the  com- 
pany's maximum  rates  for  the  period  of  the  war  and  a  reason- 
able time  thereafter,  to  such  extent  as  may  be  necessary  that 
the  company  may,  in  part,  meet  the  increased  cost  of  generating 
electricity  (producing  gas)  resulting  from  the  war,  and  that  the 
net  earnings  of  the  company  may  remain  as  they  were  prior  to 
the  -war." 

The  affairs  of  the  Queens  Borough  Gas  &  Electric  Company 
have  been  conducted  under  the  continuous  scrutiny  of  the  Com- 
niissicn.  Its  accoimts,  finances,  property  values,  operating  con-' 
ditions,  rate  and  revenue  situations,  and  the  like,  have  been  in-> 
quired  into  by  the  Commission  from  time  to  time.  The  Com- 
mission has  fixed  the  rates  to  be  charged  by  the  company  for  ga& 
and  electricity,  and,  at  the  request  of  consumers  and  civic  or-' 
gani^ations,  has  repeatedly  re-examined  the  company's  affairs  to 

see  if  basis  existed  for  further  reductions.  Lawyers  and  ex- 
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porte  representing  civic  organizations  interested  in  forcing  fur- 
ther reductions  have  kept  close  watch  to  see  if  basis  in  fact  could 
be  found  for  proccjedings  which  would  bring  this  company's  rates 
more  nearly  to  the  figures  prevailing  in  other  portions  of  the 
city.  It  would  seem  a  fair  assumption — open  of  course  to  correo- 
tion  through  development  of  the  facts — that  the  company  has 
been  kept  on  a  rate  basis  yielding  little,  if  anything,  in  excess  of  a 
fair  return.  Taking  into  account  the  fact  that  the  company 
serves  an  outlying  suburban  area,  in  a  seashore  region,  where  the 
conditions  and  volume  of  business  vary  greatly  between  summer 
and  winter,  nothing  has  ever  been  brought  to  the  ConmiissicHi's 
attention  to  indicate  that  the  company  has  not  been,  on  the  whole, 
economically  operated,  aside  perhaps  from  the  depreciation 
charges  on  the  electric  plant,  or  that  its  standards  of  service  have 
not  been  eflBcient  and  progressive.  On  the  contrary,  this  company 
has  lately  been  commended  before  the  Commission  by  the  as- 
sistant corporation  counsel  representing  the  city  of  New  York, 
for  its  foresight  and  economy  as  to  coal  and  oil  supply,  and  for 
its  adherence  to  statutory  standards  of  quality,  during  last  win- 
ter's adverse  conditions. 

In  a  nuinber  of  respects  tlie  company's  complainants,  predicat- 
ed squarely  as  they  purport  to  be  upon  the  facts  disclosed  by  the 
company's  capital  accounts  and  operating  statistics,  kept  under 
the  scrutiny  and  approval  of  the  Commission,  stand  thus  upon 
a  basis  which,  under  the  familiar  concepts  of  the  Commission 
plan  of  regulation,  entitle  them  to  a  full  hearing  upon  the  merits 
(Re  Bronx  Gas  &  E.  Co.  decided  April  18,  1918  (N.  Y.  Ist 
Dist.)  ante,  300),  with  adequate  opportunity  accorded  to  civic 
organizatiojQS  and  consumers  interested  in  the  outcome.  Under 
ordinary  conditions,  on  a  complaint  by  a  gas  or  electric  com- 
pany for  a  Commission  order  fixing  new  and  higher  rates,  the 
familiar  procedure  would  call  for  an  ascertainment  of  the  ^Value 
of  the  company's  property  for  rate  purposes,"  as  one  of  the  con- 
ditions precedent. to  a  determination  whether  the  existing  rate 
fails  to  yield  "a  fair  return"  on  that  valuation,  and,  if  not,  what 
rate  must  be  sanctioned  to  assure  an  adequate  return.  In  the 
coarse  of  such  an  inquiry  as  to  the  present  rate  b^e*,  there  usual- 
ly is  found  necessity,  on  the  part  of  either  or  botli  the  com- 
pany or  the  Commission,  to  make  an  estimate  as  to  present  coat 
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of  reproducing  the  property  new  and  less  depreciation.  That 
necessarily  means  an  inventory  setting  forth  each  item  of  the 
company's  property  and  then  an  ascertainment  of  the  proper 
nnit  price  to  be  applied  to  the  disdosed  quantities  of  each  item 
in  the  inventory.  Thereafter  follows  an  examination  as  to  pres- 
ent conditions  and  the  extent  of  accrued  depreciation  and  dete- 
rioration. All  of  these  matters  involve  controversial  elements 
which  mean  delay  and  mean  expense;  and,  after  all,  proof  of 
present  reproduction  cost,  with  or  without  deduction  of  deprecia- 
tion, is  not  an  indispensable  element  in  ascertaining  whether  the 
quantum  of  net  operating  revenue  yielded  by  present  rates  and 
expenses  affords  to  the  company's  investors  an  inadequate  re- 
turn upon  that  which  the  law  and  the  Constitution  say  an 
adequate  return  must  be  afforded.  Re  Electric  Rates  of  Flatbush 
Gas  Co.  decided  February  1,  1918.  Where  revenues  approxi- 
mate operating  expenses,  taxes,  and  fixed  charges  upon  an  amount 
which,  beyond  question,  is  less  than  any  conceded  base  of  return, 
or  are  less  than  such  expenses,  taxes,  and  charges,  then  there 
can  be  no  question  of  the  precise  value  of  the  property  (Smyth  v. 
Ames,  169  U.  S.  547,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418). 
TJpon  such  an  uncontroverted  view,  the  Interstate  Commerce 
Commission  has  based  numerous  determinations  in  establishing 
rates.  Where,  as  in  the  pres«it  cases,  the  Commission  has  made 
a  careful  appraisal  of  the  company's  property,  all  capital  addi- 
tions thereto  have  been  charged  on  its  books,  pursuant  to  the 
uniform  system  of  accounts,  and  the  present  properties  used 
in  both  the  electric  and  the  gas  service  have  been  very  largely 
acquired,  built,  or  replaced  during  the  eleven  years  of  Commis- 
sion supervision  of  the  accounts  and  affairs  of  the  company,  the 
question  arises  whether,  under  present  emergency  conditions, 
an  "opinion''  appraisal  of  the  "present  reproduction  cost"  of 
the  company's  property  need  be  made  by  anyone,  for  the  pur- 
poses of  action  upon  such  applications  as  are  here  before  the 
Commission. 

An  appraisal  of  the  property  of  this  company,  in  the  ordinary 
sense,  would  cost  a  substantial  sum,  which  the  company  saya 
would  amount  to  $50,000.  Under  present  conditions,  such  a 
fimd,  from  the  treasury  of  the  company,  the  Commission,  or  the 
city  of  New  York,  could  he  pr.t  to  preferable  uses.    Were  tlict 
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company  subjected  to  such  an  outlay,  it  would  become  an  oper- 
ating charge,  apportioned  over  a  number  of  years,  and  thus  borne 
by  the  consumers  and  an  added  factor  for  a  high  rate.  In  a  time 
of  war,  there  should  be  no  avoidable  expenditure  of  money,  ex- 
pert skill,  or  materials  which  does  not  serve  the  purpose  of  inte- 
grating these  local  agencies  in  the  successful  conduct  of  the 
war.  To  require  the  present  depleted  "valuation  staffs"  of  the 
Commission  or  company  engineers  to  bend  their  energies  for 
several  months  to  a  reinventory  and  appraisal  of  this  company's 
property,  at  a  time  when  unit  prices  for  construction  work  and 
materials  are  so  abnormally  high  as  to  be  misleading  and  of  little 
aid  in  ascertaining  "value  for  rate  purposes,"  would  seem  to  in- 
volve unnecessary  delay,  unnecessary  expense,  and  undesirable 
diversion  of  labor  and  skill. 

The  position  of  the  company  in  this  respect  appears  to  be  that 
it  is  unwilling  itself  to  adopt,  and  base  its  case  upon,  the  valu' 
ation  of  the  company's  property  made  by  the  Commission  in 
1911.  The  company  does  not  believe  that  the  value  then  fixed 
by  the  Commission  was  adequate  then,  or  that,  with  the  capital 
additions  shown  by  the  uniform  system  of  accounts,  it  would  be 
adequate  now.  The  company's  position  is,  however,  set  forth 
in  paragraph  "9"  of  each  of  the  complaints  as  follows : 

"9.  The  company  does  not  wish,  however,  at  the  present  time 
to  raise  the  question  of  the  value  of  the  properties  devoted  to  the 
publio  service.  It  does  not  believe  in  a  time  when  all  the  ener- 
gies in  the  country  should  be  devoted  to  carrying  on  the  war, 
that  it  is  proper  for  it  to  expend  the  large  sums  necessary  to 
have  a  revaluation  of  its  properties.  Such  an  revaluation  woula 
cost  the  company  in  excess  of  $50,000.  The  company,  therefore, 
without  waiving  its  right  at  some  future  and  more  proper  time 
to  raise  the  question  of  the  valuation  of  its  property  before  the 
Commission,  and  to  ask  for  a  rate  based  on  proper  valuation,  now 
confines  itself  to  asking  that  the  Comimission,  in  view  of  the 
emergency  created  by  the  war,  enter  an  order  increasing  the  com- 
pany's maximum  rates,  for  the  period  of  the  war  and  reasonable 
time  thereafter,  to  such  extent  as  may  be  necessary  that  the 
company  may  meet  the  increased  cost  of  producing  gas  resulting 
from  the  war,  and  that  the  net  earnings  of  hte  company  may  ^ 

main  as  they  were  prior  to  the  war." 
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The  Cominis8i0Q  is  of  the  present  opinion  that  a  conclusion  as 
to  the  merits  of  the  present  requests  for  temporary  emergency 
relief  can  be^  reached  without  subjecting  the  company,  the  city, 
or  the  Commissiooi  to  a  "present^cost"  appraisal  The  following 
general  principles  and  outline  of  possible  procedure  to  that  end 
are  accordingly  suggested  for  the  eonsideration  of  those  concerned 
in  this  case. 

In  the  Bronx  Gaa  &  E.  Ca  Case,  ante,  329,  331,  this 
Commission  recently  said:  "It  is  a  belief  not  uncommonly  held 
that  in  ordinary  times  public  utility  c6mpanies  still  are  per- 
mitted to  earn  high  rates  of  return,  pay  large  dividends,  and  ac- 
cumulate large  surpluses  and  capital  reserves,  all  of  which  shourld 
be  drawn  upon  before  rates  should  be  raised  when  costs  go  up  and 
the  margin  of  return  dwindles  or  disappears.  This  feeling  ovei'- 
looks  the  thorough-going  change  which  the  past  ten  years  have 
brought  in  the  relations  between  public  service  corporations  and 
the  communities  they  serve.  The  conditions  of  the  past  now 
rarely  exist,  as  to  corporations  subject  to  Commission  jurisdic- 
tion. Their  accounts,  finances,  and  operations  are  public,  and 
are  continuously  scrutinized  by  representatives  of  the  Commis- 
sion, the  municipalities,  civic  organizations,  and  the  general 
public,  including  lawyers  and  experts  who  are  watchful  for  op- 
portunities to  start  proceedings  to  force  rate  reductions.  The 
earning  of  large  profits  upon  fictitious  investments  no  longer 
takes  place  under  any  conditions,  normal  or  otherwise^  The 
theory,  practice,  and  actuality  have  become  a  close,  continuous 
scrutiny,  and  a  conformance  of  rates  to  such  a  figure  as  will 
yield  operating  expenses,  d^reciation,  and  obsolescence,  and  a 
moderate  return  on  the  actual  value  of  the  property.  When  oper- 
ating expenses  are  lowered,  throngh  decline  in  wages,  material 
costs,  or  otherwise,  the  mai^in  of  return  is  expanded,  and  the 
way  paved  for  a  reduction  in  rates.  When  operating  costs  in- 
crease, the  increase  comes  at  the  expend  of  the  return  to  invest- 
ors, and  perhaps  even  at  the  expense  of  the  upkeep  and  efficiency 
of  liie  property,  unless  the  rate  is  suitably  increased  to  preserve 
the  same  moderate  margin  of  return.  ,  .  .  The  Commission 
must  see  to  U  that  the  ^public  pays  for  what  it  gets.  •  .  .  As 
the  court  of  appeals  pointed  out  in  the  Saratoga  Springs  Case, 
191  N.  Y.  123,  18  L.R.A.(N.S.)  713,  83  N.  E.  693,  14  Ami. 
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Cas.  606,  this  means,  frequent  and  numerous  readjustments  in 
rates,  according  to  variations  in  conditions,  costs,  companies,  and 
localities — oftentimes  readjustments  upward — so  as  to  keep  the 
rate  such  as  continuously  to  yield  neither  less  nor  more  than  a 
fair  return.  //  the  company  is  to  be  ai  all  times  denied  the  right 
to  earn  more  than  a  fair  retwm,  when,  operating  costs  are  jaU- 
ing,  it  cannot  he  left  to  earn  less,  when  costs  are  mounting. 

It  has  recently  been  said  in  a  similar  c<Mmection  by  the  Ore- 
gon Public  Service  Commission  (Ee  Portland  R.  Light  &  P.  Ck). 
P.U.R.1918B,  284) : 

"Under  state  regulation  of  rates  no  utility  is  permitted  to 
earn  a  surplus  during  good  times  by  which  to  carry  itself  over  the 
lean  years  which  may  lie  ahead  of  it.  Bates  must  at  all  times  be 
kept  down  in  conformily  with  the  value  and  the  cost  of  the 
service  rendered.  Justice,  therefore,  requires  that  when  costs 
go  up,  rates  should  do  likewise, 

"The  law  forbids  the  establishment  of  rates  whose  effect  will 
be  confiscation  of  the  property  of  the  utility.  It  has  been  shown 
to  the  satisfaction  of  the  Commission  that  the  existing  rates, 
with  the  present  cost  of  operaticm,  are^  in  fact,  confiscatory. 
What  the  Commission  has  no  legal  right  to  establish,  it  has  no 
moral  right  to  maintain.    .    .    . 

*T^t  is  time  for  the  public  to  realize  that  the  powers  conferred 
upon  public  service  commissions,  thoroughly  tested  and  upheld 
by  the  courts,  are  ample  for  the  protection  of  the  public  against 
all  the  evils  from  which  they  have  suffered  in  the  past.  It  is 
time  also  to  realize  that  good  service  can  be  obtained  only  by 
just  and  equitable  treatment.  No  starved  horse  ever  pulled  a 
heavy  .load.  The  utilities  have  been  deprived  of  the  power  to 
make  unjust  profits.  They  must  also  be  protected  against  un- 
just losses.  If  a  utility  is  driven  into  a  position  where  its  credit 
is  impaired  and  it  can  obtain  money  for  operations  and  exten- 
sions only  at  unreasonable  cost,  the  public  must  share  the  loss." 

If  it  should  preliminarily  appear  upon  the  hearings  herein 
that  this  company  has  under  ordinary  conditions,  prior  to  the 
war,  been  earning  an  extravagant  or  excessive  return  upcm  the 
apparent  fair  value  of  its  property  as  indicated  by  the  data  avail- 
able to  the  Commission,  then  it  would  appear  to  be  clearly  the 
duty  of  the  Commission  either  to  dismiss  the  complaints,  post- 

P.U.R.1918D. 

Digitized  by 


Google 


RE  QUEENS  BOROUGH  GAS  &  K.  00.  849 

pone  their  consideration  indefinitely  or  until  after  the  war,  or  to 
enter  upon  a  regular  rate  hearing,  to  be  conducted  with  as  much 
expedition  as  is  practicable  without  sacrifice  of  more  urgent  con- 
cerns. 

Gtenerally,  however,  where  (1)  no  change  in  relations  between 
classes  of  consumers  or  localities  is  concerned ;  (2)  the  increase 
is  asked  for  to  cover  only  a  temporary  and  emergency  period, 
approximating  the  duration  of  the  war  or  less;  and  (3)  the  in- 
crease is  asked  for  to  cover  only  the  elimination  of  a  current 
deficit  in  operating  expenses  or,  at  most,  the  continued  earning 
of  some  part  of,  the  fair  and  reasonable  return  ordinarily  earned 
by  the  particular  company  in  normal  times,  it  is  not  believed 
that  the  Commission  need  enter  upon  a  regular  rate  proceeding, 
with  a  reappraisal  of  the  corporate  property. 

Except  where  substantial  reason  appears  for  belief  that  a 
public  utility  company  is  currently  earning  more  than  a  reason- 
able return  upon  its  investment  outlay,  the  Commission  is  of  the 
opinion  that  it  may  well  refrain  from  conducting  rate  cases  in 
the  usual  formal  fashion,  during  the  period  of  the  war,  and  may 
preferably  devote  itself,  within  the  limits  of  its  delegated  powers, 
to  the  ascertainment  of  the  relief  necessarily  to  be  granted  for 
the  war  period,  to  prevent  the  breaking  down  of  public  utility 
service  and  lasting  detriment  to  public  utility  property.  Except 
where  substantial  reason  for  a  contrary  course  appears,  the 
Commission  is  of  the  opinion  that  it  need  not,  in  awarding  emer- 
gency relief  for  the  limited  period,  inquire  fully  into  the  normal 
valuation  of  the  corporate  property,  or  try  to  ascertain  whether 
the  existing  rates  have  ordinarily  yielded  more  or  less  than  a 
reasonable  return  upon  that  value.  Rates  in  force  by  legislative 
fiat  or  Commission  order  are  presumptively  reasonable,  presump- 
tively neither  too  high  nor  too  low ;  and  by  the  same  presumption, 
the  quantum  of  return  allowed  thereby  is  neither  too  large  nor 
too  small.  In  the  absence  of  facts  definitely  negativing  this 
presumption,  the  Commission  may  well  act  upon  it,  in  affording 
relief  for  the  period  of  the  war,  and  reserve  the  more  complete 
inquiry  until  normal  conditions  come  again. 

The  questions  to  be  considered  in  determining  the  merits  of 
applications!  such  as  those  of  the  Queens  Borough  Gts  &  Elec* 
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trie  Company,  now  before  the  Commiesion,  will,  from  present 
indications,  be  primarily  these : 

(1)  Is  an  increase  in  the  rates  chargeable  by  the  company 
necessary  to  cover  operating  expenses  and  necessary  fixed 
charges  ?  Is  an  increase  in  rates  for  the  war  period  necessary 
to  prevent  a  probable  impairment  of  the  service  and  property 
and  a  destruction  of  the  credit  of  the  enterprise?  Is  an  increase 
in  rates  needed  to  overcome  inroads  made  by  advanced  operating 
costs  or  diminished  patronage,  and  to  allow  to  the  utility  an 
income  no  greater  than  that  earned  by  the  utility  before  the  war  ? 
In  determining  what  action  should  be  taken  in  pursuance  of  the 
answers  to  these  questions,  allowance  will  of  course  be  made  for 
the  fact  that  public  utility  companies,  no  less  than  other  corpo- 
rations and  individuals,  must  bear  their  share  of  the  burdens  of 
the  war  and  sustain  some  loss  of  income  without  flinching. 

(2)  What  increase  in  income  would  probably  result  from  the 
proposed  emergency  increase  in  rates  ? 

(3)  What  method  shall  be  followed  in  making,  provision  for 
increased  rates  and  revenues  ?  Will  the  method  proposed  by  the 
company  operate  fairly  as  between  localities  and  between  different 
classes  of  consumers? 

(4)  What  conditions  and  safeguards  should  be  required  of  the 
company,  precedently  to  a  grant  of  emergency  relief,  in  order  to 
assure  the  conserving  of  the  corporate  property  and  its  adequate 
ministration  to  war-time  needs  ? 

The  suggestion  of  these  bases  of  procedure  is  tentative  only, 
and  the  company  and  its  consumers  may  be  heard  with  reference 
to  them,  at  any  stage  of  the  hearings.  The  foregoing  represents, 
however,  the  lines  of  inquiry  along  which  the  New  Hampshire 
Public  Service  Commission,  the  Indiana  PubKc  Service  Com- 
mission, the  Wisconsin  Commission,  the  California  Commission, 
and  many  other  state  bodies  are  proceeding  in  dealing  with  the 
war-time  needs  of  the  utilities,  and  this  Commission  believes  that 
it  may  well  consider  going  ahead  along  these  lines.  If  an  in- 
crease in  the  company's  gas  or  electric  rates  seems  necessary  in 
the  present  em:ergency,  for  any  of  the  reasons  above  stated,  an  or 
der  should  be  made  for  the  period  of  the  war  or  some  lesser  period, 
with  a  r«jservation  of  the  right  of  the  company  or  the  oonsiuners 

to  apply  for  readjustment  meanwhile,  perhaps  witk  a  proviso 
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that  the  rates  now  legally  chargeable  by  this  company  shall 
automatically  go  again  into  effect,  and  with  the  full  understand- 
ing that,  at  the  close  of  the  war,  this  company's  rates  will  be  taken 
up  for  full  inquiry,  on  the  basis  of  all  data  available,  including 
that  gained  from  the  experimental  trial  of  the  temporary  rates, 
and  an  osder  then  made,  reducing  or  increasing  the  company's 
rates,  as  the  full  facts  may  warrant 


OREGON  PUBLIC  SERVICE  COMMISSION. 

CALIFORNIA-OREGON  POWER  COMPANY 

V. 

EENO  POWER  COMPANY. 

[P.  S.  C.  Or.  Order  No.  379,  U-F-187.]  • 

Commis9iom8  *m  ^urisdioHon  —  Ues^ainino  order. 

1.  A  statute  making  it  the  duty  of  a  Commission  to  enforce  all 
laws  relating  to  public  utilities  and  report  all  violations  thereof  to  the 
attorney  general  does  not  authorize  it  to  issue  a  restraraing  order 
against  a  utility  seeking  to  enter  occupied  territory, 

Mmuipoly  and  compeliM^tl  — >  Public  convenience  —  When  question 
mot/  not  be  raised. 

2.  The  question  of  public  convenience  and  necessity  cannot  be  raised 
under  the  Oregon  statutes  by  a  company  seeking  to  exclude  another 
utility  from  the  field;  but  can  be  presented  only  upon  the  application 
of  the  u^tili^  desirijog  to  invade  the  field. 

{MAy  2,  1918.] 

Complaint  seeking  to  restrain  a  competing  utility  from  enter- 
ing a  field  already  occupied ;  dismissed. 

By  the  Ccmomiddion:  Complaint  was  filed  herein  on  the  24th 
day  of  May,  1&17,  and  amended  complaint  on  the  4th  day  of 
June,  1917,  by  the  California-Oregon  Power  Company,  asking 
that  the  Coounimon  i$sHe  an  order  (XHnpelling  the  Eeno  Power 
Company  to  immediately  stop  the  construction^  of  certain  pro- 
posed eJectric  tr^nMniflsion  lines  in  or  into  certain  territory  now 
beitig  $er.ved  by  the  plaintiff  company^  and  that  an  order  be  made 
deelaring  th»t.  neither  the  present  nor  future  public  convenience 
er  necesflity  xequire  or  will  require  the  construction  by  the  de- 
fendant of  sueh  traj^isBwsian  lines* 
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[After  8etting  out  in  detail  the  allegations  of  the  pleadings 
\Yhich  raised  among  other  issnes,  the  question  of  the  relative  abili- 
ties of  the  two  companies  to  serve  the  territory  in  dispute,  the 
Commission  continued.] 

Pursiiant  to  due  and  legal  notice  the  matter  came  on  for  hear- 
ing before  the  Conmiission  upon  the  comrplaint  and  answer  filed, 
at  the  city  hall  in  the  city  of  Klamafli  "Falls,  on  Tuesday  the  23d 
day  of  October,  1917,  at  the  hour  of  9 :30  o'clock  a.  m.,  plaintiff 
appearing  by  E.  S.  Taylor  of  Morrison,  Dunne  &  Brobeck,  and 
Charles  J.  Ferguson,  its  attorneys ;  and  defendant  appearing  by 
C.  F.  Stone,  its  attorney ;  at  which  time  and  place  testimony  and 
proofs  were  offered  and  received. 

Considerable  testimony  was  introduced  by  the  plaintiff  con- 
cerning the  adequacy  of  its  service,  its  ability  to  serve  the  com- 
munity in  question,  the  inability  of  the  defendant  to  serve  such 
community  with  electric  service  at  reasonable  rates,  the  probable 
result  of  the  entry  of  the  defendant  into  the  territory  im  question, 
and  other  similar  testimony  designed  to  show  that  neither  tbe 
present  nor  future  public  convenience  or  necessity  require  or  will 
require  the  construction  by  the  defendant  of  the  contemplated 
transmission  lines.  Very  little,  if  any,  testimony  wus  introduced 
by  the  defendant  in  rebuttal  of  this  testimony,  defendant  relying 
for  its  defense  upon  the  contention  that  the  provisions  of  chapter 
164  of  the  Laws  of  Oregon  for  1917  concerning  the  obtaining  of 
a  certificate  of  public  convenience  and  necessity  do  not  apply  in 
this  instance,  their  position  being  that  the  construction  of  the 
transmission  lines  in  question  was  commenced  prior  to  the  effec- 
tive date  of  such  act. 

[1]  Considering  the  issues  presented  in  this  case,  and  the  re- 
lief prayed  for  by  plaintiff^s  eoruplaint,  we  will  first  discuss  the 
request  that  the  Commission  issue  an  order  compelling  tiie  Keno 
Power  Company  to  immediately  stop  the  o(mstruction  of  the  pro- 
posed electric  transmission  lines  in  or  into  'Ae  territory  now 
being  served  by  the  plaintiff. 

In  support  of  the  Commission's  authority  to  issue  such  an 
order,  plaintiff  cites,  among  others,  §  74  of  the  Public  Utility 
Act  (Laws  1911,  chap.  279),  which  provides,  in  part,  as  follows: 

"Sectioti  74.  The  Commission  shall  inquire  into  any  n^lect 
or  violation  of  any  law  of  this  state  or  any  law  or  ordinance  of 
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enj  municipality  thereof  by  any  public  utility  corporation  doing 
business  therein,  or  by  the  ojfficers,  agent,  or  employees  thereof, 
or  by  any  person  operating  a  public  utility,  and  shall  have  the 
power,  and  it  shall  be  its  duty  to  enforce  the  provisions  of  this 
act,  as  well  as  all  other  laws  relating  to  public  utilities  and  report 
all  violations  thereof  to  the  attorney  general." 

However,  in  our  opinion,  this  provision  does  not  apply  to 
formal  proceedings  of  this  nature  between  two  utilities,  but  has 
reference  to  independent  investigations  which  may  be  made  by 
the  Conunission  for  the  particular  purpose  of  determining  wheth- 
er or  not  the  law  is  being  violated.  Even  in  such  a  special  proceed- 
ing for  the  particular  purpose  of  inquiring  into  the  violation  of 
a  law  it  does  not  appear  that  the  Commission's  jurisdiction  would 
extend  further  than  to  report  such  violation  to  the  attorney  gen- 
eral for  his  attention,  and  would  not  authorize  the  issuance  by  the 
Oommission  pf  a  restraining  order  such  as  is  prayed  for  by  the 
plaintiff  herein.  Moreover,  the  evidence  presented  in  this  case 
is  not  sufficiently  clear  to  warrant  the  Commission  in  finding  that 
any  law  is  being  violated. 

In  fi^rther  support  of  the  Commission's  power  to  is^ue  a  re- 
straining order,  plaintiff  has  cited  ^  number  of  cases  where  such 
powers  have  been  exercised  by  the  CaUf orXiia  Commission.  It  ia 
to  be  noted,  however,  in  coimection  with  these  cases,  that  the 
California  Public  Utilities. Act  of  Deoenaber  23,  1911,  delegates 
to  the  Commission,  in  specific  terms,  the  power  to  naake  such 
orders,  whereas  the  Oregon  law  makes  no  such  provision.  Nor 
does  the  Oregon  law  contain  any  provision  from  which  it  might 
he  inferred  that  a  restraining  order  might  be  issued  by  this  body. 
We  are  therefore  of  the  opinion  that  the  issuance  of  a  restraining 
order  is  beyond  the  powers  of  this  Commisftion. 

.  Before 'leaving  thip  subject,  however,  we  desire  to  say  that,  in 
our  opinion,  the  parties  interested  in  this  qu^tion  ^ire  not  with* 
out  an  adequate  remedy.  If  the  general  public  or  citizens  of  the 
community  which  is  to  be  invaded  by  the  Keno  Power  Company, 
or  the  utility  now  occupying  such  territory,  believe  that  this 
invasion  is  in  violation  of  law,  such  invasion  may  be  restrained 
by  proper  proceedings  in  the  circuit  court 

[2]  The  prayer  of  plaintiff's  complaint  further  asks  that  an 

order  be  made  declaring  that  neither  the  present  nor  future  public 
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convenience  or  necessity  require  or  will  require  the  construction 
by  the  defendant  of  the  transmission  lines  under  consideration. 
In  this  case  the  Keno  Power  Company  has  not  applied  for  a  cer- 
tificate to  enter  the  field  on  the  ground  of  public  necessity  or 
convenience,  nor  has  it  in  its  answer  made  this  question  an  issue. 
Throughout  the  hearing  this  company  has  maintained  the  position 
that  this  question  was  not  involved. 

Section  1  of  chapter  164  of  the  Laws  of  Oregon  for  1D17, 
under  which  this  complaint  is  brought,  provides  in  part  as  fol- 
lows :  "No  public  utility,  as  the  same  is  defined  in  §  1  of  chapter 
279  of  the  General  Laws  of  Oregon  for  the  year  1911,  shall  hence- 
forth begin  the  construction  of  a  line,  plant  or  system,  or  any 
part  thereof,  in  or  into  any  territory  already  served  by  a  similar 
utility  without  having  first  obtained  from  the  Public  Service 
Commission  of  Oregon,  after  public  hearing  of  all  parties  inter- 
ested, a  certificate  that  the  present  or  future  public  convenience 
and  necessity  require,  or  will  require  such  construction;    .    .    ." 

It  is  quite  apparent  from  the'  foregoing  excerpt  that  the  ques- 
tion of  the  public  convenience  and  necessity  existing  in  any  case 
may  only  be  presented  upon  the  application  of  the  utility  desiring 
to  invade  the  field,  and  that  the  jurisdiction  of  this  Commission 
does  not  attach  until  iSde  utility  desiring  to  enter  the  field  makes 
application  for  permission  to  do  so.  The  Commission  must^ 
therefore,  decline  to  pass  upon  the  question  as  now  presented. 

From  a  consideraticm  of  the  foregoing  facts  and  of  the  entire 
record  before  it,  the  Commission  is  of  the  opinion  and  finds  that 
this  cause  should  be  dismissed  for  want  of  jurisdiction. 

It  is  therefore  ordered  that  the  above-entitled  matter  be  and  it 
hereby  is  dismissed. 

Dated  at  Salem,  Or^on,  this  2d  day  of  May,  1918. 

Public  tService  Commission  of  Oregon,  by  Frank  J.  Miller, 
H.  H.  C6rey,  and  Fred  Q.  BuchteL 
P,U.R.191«D. 
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McMILLEN,  Stewart,  et  al. 

GREENSBOBO  GAS  COMPANY. 
[Complaint  Docket  Nos.  1816,  1817.] 

Service  —  Natural  Oas  —  Election  between  rival  companies, 

A  natural  gas  company  cannot  require  an  election  as  between 
its  service  and  that  of  a  rival  company  where  the  constuner,  with  full 
knowledge  and  without  objectioDj  has  been  served  for  wore  than  a  dozen 
years  by  the  two  companies. 

[May  20,  1918*1 

Complaint  against  the  removal  of  natural  gas  service  because 
of  failure  to  elect  as  between  the  service  of  complainant  and  that 
of  a  rival  company ;  swstained- 

Ryan,  Commissioner:  The  complainants  have  been  served 
with  natural  gas  by  the  respondent  for  more  than  a  dbzen  years, 
and,  with  its  full  knowledge  and  without  objection,  a  rival  com- 
pany, for  at  least  the  same  period,  has  rendered  to  them  similar 
fiervice.  The  meters  of  each  company  are  placed  upon  the  prem- 
ises of  the  complainants,  two  distinct  supply  pipes  enter  the  cel- 
lars of  the  houses,  but  the  flow  of  gas  from  each  is  regulated  by 
the  consumer  by  means  ^f  a  pet  cock.  In  this  plan  of  installation 
and  control  there  has  been  entire  accord  from  1903  until  Decem- 
ber 13,  1917,  when,  it  appea^ng  that  the  supply  of  the  rival  was 
failing,  the  respondent  gave  notice  that  within  twenty-four  hours 
an  election  must  be  made  as  to  the  source  of  supply;  and  that 
thereafter  the  respondent  would  serve  those  only  who  dealt  with 
it  exclusively ;  and  proceeded  to  put  its  threat  into  execution. 

An  appeal  by  one  of  the  complainants  to  the  common  pleas 
court  of  Fayette  county,  sitting  in  equity,  resulted  in  the  issuance 
of  an  injunction  restraining  the  respondent  from  disconnecting 
and  removing  its  meters  until  opportunity  was  aflforded  to  seek 
the  aid  of  the  Public  Service  Commission.  Complaint  here  fol- 
lowed. 

Testimony  has  been  taken  clearly  establishing  all  the  foregoing 

facts,  and  argument  has  been  had,  and  the  Commission  is  of 
P.U.R.1918D. 


Digitized  by 


Google 


856  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

opinion  that,  in  view  of  the  dual  service,  usage,  and  practice  of 
fifteen  ^leers,  the  respondent  compaoj  is  uBwarrgnted  in  its  at- 
tempt to  discontinue  now  as  planned  by  it.  The  two  companies 
have  been  active  competitors ;  each  sought  business  and  as  much 
«8  could  be  obtained ;  and  each  is  bound  to  supply  under  proper 
regulations  those  of  the  public  who  sedc  its  service.  If  the  re- 
spondent desires  to  install  any  device  to  prevent  the  possibility 
of  consumption  without  revenue,  it  may  do  so  at  its  own  cost; 
but,  while  hintings  of  such  were  made,  there  was  no  proof  of  any 
financial  loss  of  this  character.  The  complainants  are  sustained 
and  an  order  will  issue  accordingly. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

HENRY  J.  SCHAAD 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 

[Complaint  Docket  No.  1604.] 

Service  —  Railroads  —  Discontinuance  of  passenger  trains  —  War 
conditions. 

The  curtailment  of  passenger  service  on  a  railroad  on  account 
of  the  increased  demands  imposed  upon  it  by  war  conditions  may  be 
justified  although  the  resulting  service  would  not  be  adequate  in  normal 
times ;  especially  where  the  inconvenience  is  partially  obviated  by  auto- 
mobile service. 

[May  26,  1918.] 

Complaint  demanding  restoration  of  passenger  trains  dis- 
continued on  account  of  war  conditions ;  dismissed. 

Brecht,  Commissioner:  The  respondent  operates  a  line  of 
railroad  known  as  its  Bowmans  Creek  branch,  extendini^  irom 
the  city  of  Wilkes-Barre  via  the  village  of  Bemice,  in  Sullivan 
coimty,  to  the  borough  of  Towauda,  in  Bradford  county,  a  dis^ 
tance  of  80  milea.  Beginning  with  April,  1912,  it  operated 
over  this  branch  of  road  two  east-bound  and  two  west-bound  pas- 
senger trains  daily,  but  on  May  26,  1917,  two  of  these  trains, 
one  bound  each  way,  were  discontinued. 
.  The  complainant  is  a  dealer  in  meats  and  provisioias,  and  has 

P.U.R.1918D. 
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his  place  of  btisitiess  and  residence  in  the  village  of  Mildred, 
which  lies  on  the  immediate  border  of  B^mice.  On  July  17, 
1917,  he  filed  a  complaint  alleging  that  the  train  service  now 
in  eflPect  on  the  Bowmans  Creek  branch  is  entirely  inadequate 
for  his  heeds,  and  wholly  insufficient  to  meet  the  requirements 
of  the  traveling  public,  and  asking  that  the  Commission  make  an 
order  granting  the  necessary  relief. 

In  its  answer  the  respondent  makes  a  denial  of  the  allegations 
set  forth  in  the  complaint,  and  avers  that  its  present  service  on 
the  line  in  question  is  reasonably  adequate  to  meet  the  needs 
of  the  territory  served ;  that  the  two  trains  were  taken  off  because 
of  a  shortage  in  locomotives  and  engineers  on  the  lines  of  its 
system,  which  made  it  necessary  to  economize  in  locomotive  pow- 
er ;  that  it  also  had  to  economize  in  the  use  of  fuel,  and,  in  order 
to  meet  the  situation,  it  discontinued  such  trains  all  over  its 
system  as  it  believed  would  cause  the  least  inconvenience  to  the 
public,  and  utilized  its  locomotive  power  in  providing  better 
service  in  other  branches  of  its  business. 

A  hearing  was  held  in  the  case  at  Mildred  in  November^  1917, 
find  considerable  testimony  taken.  No  briefs  were  filed,  and  on. 
the  day  finally  appointed  for  oral  argument  before  tie  Conamis- 
sion,  April  1,  1918,  ho  one  appeared  on  behalf  of  the  com- 
plainant. 

Under  the  schedule  now  in  effect  the  east-bound  train  leaves 
Towanda  at  7:15  in  the  morning,  Bernice  at  8 :  42  a.  m.,  and 
arrives  at  Wilkes-Barre  at  11 :13  a.  m.  The  west^bound  train 
is  scheduled  to  leave  Wilkes-Barre  at  3 :  80  p.  m.,  arrives  at  Ber- 
nice at  6  o'clock  in  the  evening,  and  at  Towanda  at  a  quarter  of 
8.  A  person  can  leave  Bernice  and  all  other  points  along  the 
line  in  the  morning,  spend  four  hours  and  a  quarter  in  Wilkes- 
Barre,  and  return,  reaching  his  home  at  a  seasonable  time  in  the 
evening  of  the  same  day.  And,  if  he  desires  or  has  occasion  to 
go  to  Towanda,  he  must  leave  Bernice  and  points  west  of  it  after 
6  o'clock  p.  M.,  spend  that  night  and  the  next  day  ancj  night  at 
Towanda,  and  will  not  be  able,  if  he  desires  to  transact  busi- 
ness during  the  usual  hours,  to  return  until  the  morning  of  the 
third  day  on  the  7 :  15  a.  m.  train.  • 

There  is,  however,  an  autocar  operated  between  Bernice  and 
Towanda  which  makes  one  round  trip  per  day.    The  car  now  in 
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use  has  a  seating  capacity  of  fifteen,  leaves  Bemice  in  the  morn- 
ing and  retnms  in  the  afternoon,  giving  persons  several  hours 
in  Towanda  to  attend  to  business.  The  distance  from  Bernice 
by  jitney  is  about  24  miles,  and  the  highway  used,  except  1  mile 
of  macadam,  is  the  ordinary  type  of  country  road.  This  service 
was  installed  shortly  after  the  morning  train  east  bound  was 
taken  off,  and  therefore  at  the  time  of  the  hearing  was  com- 
paratively new,  and  had  not  yet  been  tried  through  the  winter 
season.  It  was  testified  that  the  service  by  autocar  is  well  pat- 
ronized, the  car  being  full  more  or  less  every  day.  No  rate  of 
fare  was  given,  but  from  the  testimony  of  one  witness  it  appears 
to  be  considembly  higher  than  that  charged  on  the  railroad. 

The  evidence  shows  that  the  complainant  is  a  dealer  in  meat 
and  provisions,  and  gets  his  supplies  from  Wilkes-Barre  by  ex- 
press. Before  the  trains  in  issue  were  taken  off,  he  received  his 
shipment  for  the  day's  business  on  the  morning  train,  now  he 
is  obliged  to  have  it  forwarded  the  evening  before  and  placed  in 
cold  storage  over  night.  This  compels  him  to  have  his  shipment 
loaded  and  forwarded  during  the  hottest  part  of  the  day;  and 
consequently  during  Ae  season  of  hot  weather,  some  of  the  sup- 
plies, more  particularly  fresh  meat,  are  liable  to  spoil  or  dete- 
riorate before  reaching  him,  which  happened  in  one  or  two  in- 
stances. Because  of  this  risk  which  he  must  assume  in  his  simi- 
mer  shipments  he  contends  that  the  respondent  is  not  furnishing 
him.  with  adequate  service  from  Wilkes-Barre, 

The  most  serious  objection  from  the  communities  affected 
seems  to  be  made  against  the  renaoval  of  the  morning  train  to 
Towanda.  The  testimony  of  the  complainant  and  all  his  wit- 
nesses is  in  effect  that  the  trend  of  business  from  Bernice  and 
Mildred  and  points  west  on  respondents'  line  is  centered  in 
Towanda.  For  the  purpose  of  shoppii^,  banking,  attending  to 
court  business,  securing  professional  services,  and  doing  general 
commercial  trading,  it  was  shown  that  it  has  b^n  customary  for 
the  people  from  those  communities  to  go  to  Towanda  in  the 
morning  and  return  to  their  homes  during  the  late  afternoon 
or  evening  of  the  same  day.  But  under  the  facilities  now  offered 
by  respondent  it  will  take  a  portion  of  three  days  to  make  this 
trip,  which  is  prohibitive  for  the  purpose  of  attending  to  ordinary 
business  matters,  and  would  thus  compel  them  to  go  to  Wilkes 
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iarre,  which  is  practically  twice  as  far  from  their  homes.  To- 
wanda  is  about  29  miles  by  rail  from  Bernice,  and  has  a  popu- 
lation of  approximately  5,000  or  6,000 ;  Wilkes  Barre  is  51  miles 
distant,  and  has  upwards  of  70,000  people.  Bernice  and  Mil- 
dred, including  the  territory  surrounding  them,  have  a  popula- 
tion of  about  2,500 ;  the  various  communities  between  those 
villager  and  Towanda  affected  by  the  service  of  the  respondent 
vary  in  population  from  a  few  hundred  to  ten  or  twelve  hundred. 

The  respoaadent  testified  that  the  crisis  brought  upon  the  coun- 
try by  the  war  is  the  sole  reason  why  the  two  trains  in  question 
were  discontinued.  It  was  shown  that  instructions  were  issued 
by  the  Committee  on  National  Defense  through  the  Kailroad  War 
Board,  in  order  that  fuel,  supplies,  and  labor  may  be  properly 
conserved,  that  the  passenger  train  mileage  upon  all  railroads  be 
reduced  at  least  20  per  cent  In  response  to  those  instructions, 
the  respondent  took  off  passenger  trains  on  its  main  line  and 
branch  roads,  selecting  the  trains  which  it  believed  would  cause 
the  least  inconvenience  and  annoyance  to  the  publia  The  two 
trains  which  weore  discontinued  in  this  instance  were -patronized 
less  than  the  two  which  are  continued  in  the  service.  Counsel  for 
respondent  admitted  that  the  people  of  the  communities  directly 
affected  by  the  diseontinuanoe  of  these  trains  were  inconvenienced 
and  subjected  more  or  less  to  some  hardship,  but  contended  that 
it  is  a  sacrifice  which  a  community  must  expect  to  make  in  behalf 
of  the  common  interest  of  the  country  under  the  abnormal  con- 
ditions now  prevaiUng* 

It  appears  a  milk  train  is  now  operated  ux  the  morning  between 
Towai^d^  and  Laddsburg,  a  point  lying,  within  12  miles  from 
Bernice.  The  complainant  made  an  effort  to  show  that  if  a  pas- 
senger coach  were  attached  to  it>  and  the  service  extended  to 
the  lattePP  place,  it  would  serve  his  purpose  and  the  complaint 
would  be  withdrawn  for  the  time  beii^g.  On  behalf  of  the  re- 
$pondent  it  wm  shown  that  this  could  not  be  done,  since  the 
engine  used  would  be  needed  for  switching  purposes  at  Towanda 
before  the  train  eould  get  back  from  Bernice,  if  stops  were  made 
for  passengers*  Such  an  arrangement  would  also  require,  be- 
cause of  the  additional  time  consumed,  the  services  of  an  extra 
crew.  It  would  appear  that  this  service,  even  if  installed,  would 
P.U.R.1918D.  r^  T 
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not  offer  the  relief  sought,  since  it  would  not  enable  personate 
return  from  Towanda  the  same  day. 

Some  relief  is  given  to  the  cornmunities  affected  by  the  jitney 
service  which  has  been  installed.  By  means  of  it  persons  are  not 
entirely  cut  off  from  Towanda  who  wish  or  have  occasion  to  go 
there  and  return  the  same  day.  It  no  doubt  has  objectionable 
features  by  reason  of  the  long  ride  which  must  be  made  over  a 
country  dirt  road,  the  crowded  condition  of  the  car  at  times,  and 
the  higher  rate  of  fare  charg^.  In  comparison  with  train  serv- 
ice, for  that  distance  it  is  inconvenient,  btit  it  affords  some  ac- 
commodation to  the  people  of  that  commmiity  to  reach  Towanda 
daily.  The  urgent  demand  for  Towanda  service  may  also,  in  the 
very  near  future,  enlarge  the  fiftld  of  jitney  operation  in  mat 
immediate  territory,  which  would  relieve  the  present  situation 
still  further,  and  make  it  comparatively  convenient  to  reach  Aat 
borough  ftom  Bernice  and  points  west. 

But  it  is  clearly  shown  by  the  testimony  that  the  complainant 
and  the  communities  in  interest  experience  considerable  incon- 
venience, amounting  rn  sotiae  instances  to  a  practical  hardship  by 
reason  of  the  discontinuanee  of  the  morning  train  from  Wilkea- 
Barre,  and  the  evening  train  out  of  Towalida.  Under  normal 
conditions  in  the  railroad  traffic  of  the  country  this  train  service 
should  not  have  been  discontinued,  and  respondent  so  admits. 
Ordinarily  these  trains  would  be  found  proper  and  necessary  for 
the  convenience  and  ac<*ommodation  of  the  public,  and  if  taken 
out  of  the  service  under  such  circumstances  should  be  restored 
to  it  and  regularly  operated. 

But  the  country  is  passing  through  the  pi^ssure  of  an  extra- 
ordinary crisis,  when  it  has  become  necessary  that  the  resources 
of  the  nation  should  be  conserved  with  the  utmost  vigilance  to 
the  end  that  the  government  may  possess  itself  of  its  maximum 
power  and  efficiency.  This  end  can  be  achieved  only  through 
the  sacrifices  and  co-operative  service  of  our  people  in  the  small- 
est, as  well  as  the  most  populous,  conamunity. 

The  convenience  and  privileges  which  they  fenjoyed  in  less 
strenuous  times  must  give  way,  and  f o^  the  time  being  at  least  it 
becomes  the  patriotic  duty  of  every  citizen  and  'municipality  to 
carry  its  proportionate  share  of  the  national  burden,  even  where 
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it  will  mean  fewer  accommodations  or  a  certain  degree  of  in- 
jury, to  local  business  interests. 

From  its  inception  it  was  apparent  that  the  conservation  of 
our  resources  to  be  efficient  and  adequate  would  demand  the  em- 
ployment of  all  the  freight  tonnage  on  our  railroads  that  could 
be  made  available  for  that  purpose.  lu  pursuance  of  this'  fact 
the  carriers  were  directed  to  cut  down  the  passenger  service  in 
order  that  the  freight  transportation,  especially  of  certain  speci- 
fied commodities,  might  lie  pushed  to  its  maximum  hauling  ca- 
pacity. Trains  were  taken  off  or  consolidated,  and  passenger 
service  reduced  prc^^ortionately  am  the  main  aiKi  branch  lines  of 
all  our  principal  railroad  systems  as  a  result  And  to*day  there 
is  hardly  a  conununity  to  be  found  that  was  not  affected  by  this 
change,  and  which  did  not  find  it  necessary  to  readjust  itself  in 
its  business  and  industrial-  life  to  meet  the  requirements  of  the 
new  situation.  This  is  substantially  tiie  experience  Of  complainant 
and  his  neighbors,  but  it  is  only  a  species  of  the  burden  or  hard- 
whip  which  has  been  imposed  practically  upon  every  community 
in  the  country  through  circumstances  over  which  the  carriers 
have  had  little  or  no  control.  What  has  been  done  in  this  in- 
stance by  the  carrier,  as  well  as  in  all  other  cases  of  the  same 
character,  should  be  regarded  in  tiie  light  of  a  patriotic  service 
rendered  to  the  government  at  a  time  of  great  stee«»  and  urgency ; 
and  consequently  aa  long  as  the  nec^ity  for  this  traffic  support 
of  thegDvemment  continues^,  the  ri^ts  and  privileges  of  the 
individual  and  local  connnunity  must  give  way  to  the  larger  and 
graver  n«0da  of  the  ppuntry. 

Tbei?efoiie,  by  reason  of  the  serious  situation  in  which  the 
country  finds  itself  placed,  the  nation-wide  measures  which  it  has 
beau  found  necessary  to  take  to  conaerve  our  industrial  r^urces 
for  military  purposes,  the  amount  or  sacrifice  tha|;  must  be  made 
in  e\ery  home  and  coipmunily  in  the  land  to  achieve  this  end, 
the  Coiamission  has  reached  the  couQlusion  that  th^  complaint 
oogbt  not  to  be  sustained  at  this  tiiqe.  But  inasipucb  aa  the  re- 
lief soii(g)it  should  be  gri^nted  under  normal  conditions,  under  the 
facts  pr^eiented  md  the  admissions  pf  thei  respondent,  the  com- 
plainant will  be  givei^  leave  to  file  another  complaint^  if  he  so 
desires,  prayipg  for  the  tr^in  8i»*vi<se  which  he  is^  npw  seeking, 
QJEt^r  the  crisis,  precipitated  by  the;^ar  i?  over.  An  jorder  will  be 
made  to  that  effect. 
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J.  L.  SHAEP 

» 

V. 

KEANZBURG  FARMERS  TELEPHONE  COMPANY. 
[No.  2881.] 

Public  Utilities  —  What  constitutes  —  Mutual  telephone  companff. 

1.  A  telephone  company,  although  it  may  desire  to  serve  its  stock* 
•  holders  exclusively,  is  nevertheless  a  public  utility  or  eommon  carrier 

within  the  meaning  of  the  laws  of  South  Dakotft. 
Service  —  Telephones  —  Extension. 

2.  A  telephone  company  should  extend  its  service,  in  the  absence 
of  unusual  circumstances,  wlienever  it  is  so  located  in  a  community 
that  the  residents  cannot  secure  service  except  from  it. 

Discrimination  —  Extensions  of  sei^vice  *-  Construction  hy  conmtmer 
as  condition  precedent  to  service, 

3.  A  person  desiring  an  extension  of  telephone  service  cannot  be 
required  to  perform  any  part  of  the  labors  necessary  in  connection  with 
the  eonstruction  of  tlie  necessary  extension  of  the  compaay*6  lines. 

[April  25,  1918.] 

Complaint  of  the  refusal  of  the  telephone  company  to  extend 
service  to  the  residence  of  the  oopaplainant ;  sustained. 

By  the  Commission :  Complaint  having  been  made  by  Mr. 
J.  L.  Sharp  to  the  effect  that  the  Kranzburg  Farmers  Telepbone 
Company  had  refused  to  extend  its  service  to  his  residence,  a 
hearing  was  duly  ordered  and  held  at  Watertown.  Mr.  Sharp 
appeared  on  his  own  behalf,  and  Mr.  Uick  Kaiser,  secretary  and 
manager,  and  Mr.  Joseph  Dupont,  director  of  said  company, 
appeared  for  the  telephone  company. 

The  Kranzburg  Farmers  Telephone  Company  is  an  ineorpo- 
rated  utility  setring  about  fifty-four  subscribers,  o£  which  num- 
ber all  but  five  or  six  are  stockholders.  The  ecMnpany  owns  and 
operates  about  35  miles  of  rural  line  connected  on  a  switching 
basis  with  the  exchange  of  Dakota  Central  Teliephone  Company 
in  Watertown,  for  which  service  a  fee  of  $3  per  subscriber  par 
year  is  paid.  In  recent  years  it  has  been  the  pi^ctice  of  the 
company  to  require  persons  desiring  service  to  perform  the  neces- 
sary labor  in  connection  with  the  construction  of  any  necessaiy 
extension,  the  company  furnishing  such  material  as  is  required. 
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When  these  extensions  are  completed  and  connected  with  its  lines 
they  then  become  the  property  of  the  company.  The  value  of 
the  labor  performed  in  co«nection  with  the  construction  of  an 
extension  of  the  average  length  is  estimated  to  be  approximately 
$20.  It  naturally  follows,  therefore,  that  the  individual  who  is 
required  to  donate  this  service  is  paying  a  different  and  higher 
rate  for  telephone  service  than  is  the  individual  who  was  granted 
service  without  that  requir^nent.  The  rental  rate  in  effect  at 
this  time  is  $1.25  per  month  or  $15  per  year  for  the  first  year 
and  $12  per  year  thereafter.  The  company  is  operating  two 
grounded  lines,  both  having  switching  connection  at  Watertown, 
each  line  having  from  twenty-six  to  twenty-seven  subscribers  con- 
nected therewith,  which  results  in  the  overloading  of  the  line  to 
the  extent  that  the  number  of  subscribers  as  is  in  excess  of  fifteen 
on  each  line. 

[1,  2]  The  testimony  in  this  case  shows  that  the  company  has 
been  in  operation  since  1904.  The  original  plan  of  furnishing 
service  was  for  each  individual  to  pay  patt  in  cash  and  part  in 
labor  towards  such  construction  as  was  necessary  to  obtain  tele- 
phone service,  receiving  in  return  therefor  a  stock  certificate  cov- 
ering such  cash  and  labor  as  was  forthcoming.  The  complainant 
resides  on  a  farm  about  7  miles  east  and  ^  mile  north  of  Water- 
town,  his  residence  being  located  slightly  over  ^  mile  from  the 
line  of  the  Kranzburg  Farmers  Telephone  Company,  It  appears 
that  there  is  no  other  telephone  company  engaged  in  the  tele- 
phone business  in  the  locality  in  which  the  complainant  resides ; 
that  the  com][)lainant  is  desirous  of  having  service  over  the  lines 
of  the  defendant  company,  and  is  able  and  willing  to  pay  for 
such  service;  that  a  telephone  connection  would  be  of  material 
benefit  to  him  in  conducting  his  farming  operations,  as  well  as 
affording  him  the  convenience  of  talking  to  Watertown  or  other 
points  when  in  need  of  a  physician  or  for  other  purposes.  A 
telephone  company,  although  it  may  desire  to  serve  its  stock- 
holders exclusively,  is  nevertheless  a  public  utility  or  common 
carrier  within  the  meaning  of  the  laws  of  this  state.  For  exam- 
ple: If  a  telephone  company  should  number  among  its  stock- 
holders all  except  one  or  two  of  the  inhabitants  of  an  isolated 
district,  and  refuse  service  to  these  nonstockholders,  the  latter 

would  then  be  unable  to  secure  telephone  service  from  any  source 
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imless  the  company  engaged  in  the  telephone  business  occupying 
that  territory  could  be  compelled  to  extend  its  service  to  them. 
No  outside  company  could  be  required  to  enter  such  a  field  for 
the  purpose  of  furnishing  service  to  one  or  two  individuals. 
Wlienever  a  telephone  company  is  so  located  in  a  community  that 
the  residents  cannot  secure  service  except  from  it,  the  service  of 
sudi  a  company  should  be  extended  to  provide  telephone  con- 
venience in  the  absence  of  unusual  circumstances,  which  might 
in  exceptional  cases  justify  a  refusal.  In  the  present  case  the 
only  telephone  service  which  is  available  for  Mr,  Sharp  is  that 
of  the  Kranzburg  Farmers  Telephone  Company,  and  unless  he 
can  secure  that  service  from  that  company  he  must  be  content 
without  the  convenience  of  a  telephone  for  an  indefinite  period. 
[3]  A  common  carrier  is  required  by  law  to  furnish  service 
Mdthout  discrimination  and  at  reasonable  rates  to  whomsoever 
may  apply.  While  a  subscriber  may  be  required  to  pay  for  the 
service  in  advance  and  to  comply  with  all  reasonable  rules  and 
regulations  of  the  company,  he  may  not  as  a  condition  precedent 
to  receiving  service  be  required  to  become  a  stockholder  and  part 
(vwner  of  the  property,  or  to  perform  any  part  of  the  labor  neces- 
sary in  connection  with  the  constniption  of  the  extension  required. 
The  mere  statement  of  the  proposition  reveals  its  weakness  and 
the  fallacy  of  it.  There  are  no  unusual  conditions,  no  exceptional 
circumstances,  in  the  present  case  which  would  justify  a  refusal 
to  serve  Mr.  Sharp,  and  we  are  therefore  of  the  opinion  and  find 
that  he  is  entitled  to  receive  service  from  the  defendant  at  its 
regular  tariff  schedule  of  telephone  raital  rates.    X^et  an  order 

be  entered  accordingly. 
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UNITED  STATES  SUPREME  COURT. 

WESTEKN  UNION  TELEGRAPH  COMPANY  et  al. 

V. 

CALVIN  H.  FOSTER  et  al.,  Members  of  the  Public  Service  Com- 
mission  of  Massachusetts. 

[No.  274.] 
WESTERN  UNION  TELEGRAPH  COMPANY  et  al. 

V. 

FREDERICK  J.  MACLEOD  et  al.,  Constituting  the  Public  Service 
Commission  of  the  Commonwealth  of  Massachusetts. 

[No.  276.] 

HENRY  G.  S.  NOBLE,  as  President  of  the  New  York  Stock 

Exchange, 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY  et  al. 

« 
[No.  419  ] 

HENRY  G.  S.  NOBLE,  as  President  of  the  New  York  Stock 
/  Exchange, 

V. 

UNITED  TELEGRAM  COMPANY  et  al. 

[No.  420.] 
(—  U.  a  — ,  62  L.  ed.  — ,  L.R.A.— ,  — ,  88  Sup.  Ct.  Rep,  438.) 

Mnterstate  commerce  —  Distrihutioir  of  atocJc  quotations. 

1.  The  telegraphic  transmission  of  the  quotations  of  the  New  York. 
Stock  Exchange  to  the  Boston  offices  of  the  telegraph  companies,  whence 
they  are  transmitted  by  an  operator  to  tickers  in  the  offices  of  brokers 
within  the  state  who  have  subscribed  for  such  service  and  have  been 
approved  by  the  Exchange,  conformably  ta  a  contract  between  the  tele- 
graph companies  and  the  Exchange,  does  not  lose  its  character  as  inter- 
state commerce  until  it  is  completed  in  the  brokers'  offices;  and  the 
state  of  Massachusetts  may  not  interfere  with  such  commerce  by  order- 
ing the  removal  of  an  alleged  discrimination  resulting  from  the  refusal 
of  the  telegraph  companies  to  furnish  one  broker  the  service  supplied 
to  others. 

^Mdgment  *-  Bes  judicata  ^  Who  concluded, 

2.  The  New  York  Stock  Exchange  cannot  be  iMnmd  by  a  decrss 
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requiring  telegraph  companies  transmitting  its  quotations  to  remcfre 
an  alleged  discrimination  resulting  from  their  refusal  to  furnish  one 
broker  with  the  service  supplied  others,  merely  because  the  Exchange, 
by  its  contracts  with  the  telegraph  companies,  had  reserved  the  right 
to  intervene  in  suits  against  telegraph  companies,  where  it  did  not 
exercise  such  right. 

[May  20,  1018.] 

Two  writs  of  error  to  the  Supreme  Judicial  Court  of  the  Com- 
monwealth of  Massachusetts  to  review  decrees  for  the  enforce- 
ment of  an  order  of  the  State  Public  Service  Commission  requi^ 
ing  telegraph  companies  transmitting  stock  quotations  to  remove 
a  discrimination  resulting  from  their  refusal  to  furnish  one  bro- 
ker with  the  service  supplied  others.    Reversed.    Also 

Two  appeals  from  the  District  Court  of  the  United  States  for 
ihe  District  of  Massachusetts  to  review  decrees  dismissing  suits 
by  the  New  York  Stock  Exchange  to  enjoin  violation  of  a  con- 
tract with  certain  telegraph  companies  for  the  transmission  of 
stock  quotations.    Reversed. 

For  same  case  below,  in  Nos.  274,  275,  see  224  Mass.  365, 
P.U.R.1916F,  176,  118  N.  E.  192. 

Appearances:  Rush  Taggart,  John  Q.  Milbum,  and  Arthur 
Lord,  for  plaintiffs  in  error  in  Nos.  274  and  275 ;  Henry  S.  Rob- 
bins  and  Walter  F.  Taylor  for  appellant  in  Nos.  419  and  420; 
Patrick  Henry  Kelley  for  Calvin  H.  Foster;  H.  Ware  Bamum 
and  Henry  C.  Attwill,  Attorney  General  of  Massachusetts,  for 
ihe  Massachusetts  Public  Service  Comanissioiu 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
Four  cases  were  argued  together  in  this  court.  The  first  two 
were  suits  in  the  supreme  judicial  court  of  .Massachusetts, — one 
a  statutory  petition  by  the  telegraph  companies  to  have  an  order 
of  the  Public  Service  Commission  annulled ;  the  other  a  bill  by 
the  Commission  to  have  the  same  order  enforced.  The  cases  were 
consolidated  and  reserved  on  the  pleadings  for  determination  bv 
the  full  court,  which  decreed  that  the  petition  of  the  plaintiffs 
in  error  should  be  dismissed  and  the  order  of  the  Conunission 
obeyed.  224  Mass.  365,  P.U.R.1916F,  176,  lia  N.  E.  192. 
The  order  recited  that  the  Gold  &  Stock  Tel^-aph  Company, 
by  the  Western  Union  Telegraph  Company,  lessee,  aftd  the  United 
Telf^am.  Company,  bad,  without  just  eause^  refused  to  supply 
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1o  Calvin  H.  Foster  the  continuous  quotations  of  the  New  YotI: 
Stock  Exdiange  by  means  of  ticker  service  then  supplied  to 
others,  declai^  the  refusal  an  unlawful  discrimination,  and  re- 
quired the  two  companies  to  remove  the  discrimination  forthwith. 

The  material  facts  may  be  abridged  as  follows:  The  New 
York  Stock  Exchange,  having  a  monopoly  of  the  information 
co^'ccted  by  it  on  the  floor  of  the  Exchange  concerning  the  prices 
quoted  in  transactions  there,  made  contracts  with  the  plaintiffs 
in  error  of  the  same  general  character  as  those  before  the  court  in 
Board  of  Trade  v.  Christie  Grain  &  Stock  Co.  198  U.  S.  236, 
246,  40  L.  ed.  1031,  1087,  25  Sup.  Ct.  Rep.  687,  and  Hunt  v. 
New  York  Cotton  Exch-  205  U.  S.  322,  51  L.  ed.  821,  27  Sup. 
Ct.  Rep.  529.  By  these  contracts  for  specified  lump  sums  the 
Exdiange  agreed  to  furnish  to  the  telegraph  companies  simulta- 
neously full  and  continuous  quotations  of  prices  made  in  transac* 
tions  upon  the  Exchange.  The  tel^raph  companies  "may"  in 
their  turn  furnish  quotations  to  their  "patrons"  at  intervals  of 
more  than  fifteen  minutes,  subject  to  discontinuance  upon  objec- 
tion of  the  Exdiange,  and  may  furnish  continuous  service  by 
ticker  to  subscribers,  provided  the  latter  sign  applications  in 
duplicate,  one  of  which  is  to  go  to  the  Exdiange,  the  application 
not  to  be  effectual  until  the  subscriber  is  approved  by  the  Ex- 
change, agreeing  that  the  telegraph  company  may  discontinue  the 
service  "whenever  directed  so  to  do  by  said  New  York  Stock 
Exchange."  The  application  recognizes  that  the  quotations  are 
furnished  under  contract  with  the  Exchange,  and  agrees  not  to 
furnish  the  quotations  to  brandi  offices  or  correspondents  unless 
first  approved  by  the  Exchange  and  also  signing  agreements,  one 
of  which  is  to  be  delivered  to  the  Exchange.  The  contract  states 
that  the  intent  of  the  Exchange  in  reserving  the  right  to  disap- 
prove, etc.,  is  only  to  prevent  improper  and  unlawful  use  of  the 
facts. 

[1]  The  Gold  &  Stock  Telegraph  Company's  business  is  car* 
ried  on  by  the  Western  Union  Tel^raph  Company  in  the  name 
of  the  former.  The  quotations  are  furnished  to  the  latter  in  New 
York,  telegraphed  by  it  to  the  office  of  the  Gold  &  Stock  Company 
in  Boston,  translated  from  the  Morse  code  into  English,  and 
thence  transmitted  by  an  operator  to  the  tickers  in  the  offices  of 
the  brokers  who  have  subscribed  and  hive  been  approved.  The 
P.U.R.1918D. 
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United  Telegram  Company,  a  New  Jersey  corporation,  receives 
quotations  for  Boston  alone,  where  is  its  principal  office  outside 
of  New  Jersey.  They  are  furnished  by  the  Exchange  in  New 
York,  telegi^aphed  to  the  Boston  office  over  ^  wire  of  the  Postal 
Telegraph  Cable  Company,  and  thence  transmitted  as  in  the  other 
case.  On  these  facts  the  plaintiffs  in  error  say  that  the  order  is 
an  unwarranted  interference  with  commerce  among  the  states  and 
takes  property  without  due  process  of  law,  setting  up  the  Con- 
stitution of  the  United  States. 

We  shall  not  discuss  the  bearing  of  the  14th  Amendment,  nor 
yet  how  far  an  order  simply  to  remove  a  discrimination  could  be 
effectual  when,  if  Mr.  Foster  were  let  in  on  the  same  terms  as 
those  now  accepted  as  subscribers,  he  would  agree  that  the  tele- 
graph company  might  discontinue  its  service  without  notice  when- 
ever directed  so  to  do  by  the  New  York  Stock  Exchange.  It  is 
enough  that,  in  our  opinion,  the  transmission  of  the  quotations 
did  not  lose  its  character  of  interstate  couunerce  until  it  was  com- 
pleted in  the  brokers'  offices,  and  that  the  interference  with  it  was 
of  a  kind  not  permitted  to  the  states.  The  supposed  analogy  that 
has  prevailed  is  that  of  a  receiver  of  a  package  breaking  bulk  and 
gelling  at  will  in  retail  trade.  But  it  appears  to  us  misleading. 
We  also  think  it  unimportant  that  the  contracts  between  the  Ex- 
change and  the  telegraph  companies  emphasize  the  element  of 
quasi  sale  for  a  lump  sum  and  leave  it  to  the  interest  of  the  tele- 
graph c(Mnpanies  to  find  subscribers.  Neither  that  nor  the  inter- 
vention of  an  operator,  or  of  another  company,  are  in  the  least 
degree  conclusive.  Unlike  the  case  of  breaking  bulk  for  subse- 
quently determined  retail  sales,  in  these  the  ultimate  recipients 
are  determined  before  the  message  starts  and  have  been  accepted 
as  the  contemplated  recipients  by  the  Exchange.  It  does  not 
matter  if  they  have  no  contract  with  the  Exchange  directly.  It 
does  not  matter  that  if  the  telegi*aph  companies  did  not  deliver 
to  any  given  one  the  Exchange  could  not  ccmiplain.  If  the  nor- 
mal, contemplated,  and  followed  coui:se  is  a  transmission  as  con- 
tinuous and  rapid  as  science  can  make  it  from  Exchange  to 
broker's  office,  it  does  not  matter  what  are  the  stag^  or  how  httle 
they  are  secured  by  covenant  or  bond. 

Thus,  lumber  purchased  in  Texas  for  the  purpose  of  filling 
foreign  orders  was  held  to  be  carried  in  interstate  commerce,  al- 
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though  no  contract  prevented  the  ptirchaser  from  giving  it  a  dif- 
ferent destination.  Texas  &  N.  O.  R  Go.  v.  Sabine  Tram  Co. 
227  U-  S.  Ill,  126,  67  L.  ed.  442,  448,  33  Supw  Ot.  Kep,  229. 
Practice,  intent,  and  the  typical  course,  not  title  or  niceties  of 
form,  were  recognized  as  detormining  the  character,  and  other 
cases  to  the  same  effect  were  cited.  The  principle  was  reaffirmed 
in  Kailroad  Commission  v.  Texas  &  P.  K.  Co.  229  U.  S.  336, 
57  L.  ed.  1215,  33  Sup.  Ot.  Eep.  837,  and  is  too  well  settled  to 
need  to  be  further  sustained.  Western  Oil  Ref .  Co.  v.  Lipscomb, 
244  U.  S.  346,  349,  61  L.  ed.  1181,  1183,  37  Sup.  Ot  Eep.  623. 
See  Swift  &  Co.  v.  United  States,  196  U.  S.  375,  398,  399,  49 
L.  ed.  518,  625,  526,  25  Sup.  Ct.  Rep.  276.  It  is  admitted  that 
the  transmission  from  New  York  to  Massachusetts  by  the  tele- 
graph company  was  interstate  commerce.  If  so,  it  continued 
such  until  it  reached  *Hhe  point  where  the  parties  originally 
intended  that  the  naovement  should  finally  end."  Illinois  0.  R. 
Co.  V.  De  Fuentes,  236  U.  S.  157,  163,  59  L.  ed.  617,  519, 
P.U.R.1915A,  840,  35  Sup.  Ct.  Rep.  275. 

If  the  transmission  of  the  quotations  is  interstate  conunerce, 
the  order  in  question  cannot  be  sustained.  It  is  not  like  the  re- 
quirement of  some  incidental  convenience  that  can  be  aiforded 
without  seriously  impeding  the  interstate  work.  It  is  an  attempt 
to  affect  in  its  very  vitals  the  character  of  a  business  generically 
withdrawn  from  state  control, — ^to  change  the  criteria  by  which 
customers  are  to  be  determined  and  so  to  change  the  business.  It 
ie  suggested  that  the  state  gets  the  power  from  its  power  over  the 
fitreets  which  it  is  necessary  for  the  telegraph  to  cross.  But  if 
Tve  assume  that  the  plaintiffs  in  error,  under  their  present  char- 
ters, could  be  excluded  from  the  streets,  the  consequence  would 
not  follow*  Acts  generally  lawful  may  become  unlawful  when 
done  to  accomplish  an  unlawful  end  (United  States  v.  Reading 
Co.  226  U.  S.  324,  357,  57  L.  ed.  243,  254,  33  Sup.  Ct.  Rep.  90), 
and  a  constitutional  power  cannot  be  used  by  way  of  condition  to 
attain  an  unconstitutional  result  (Western  U.  Tel^.  Co.  v.  Kan- 
sas, 216  U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  190;  Pullman 
Co.  V.  Kansas,  216  U.  S.  56,  54  L.  ed.  378,  30  Sup.  Ct.  Rep. 
232;  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  197,  203,  59  L.  ed. 
193,  197,  35  Sup.  Ct.  Rep.  57).     The  regulation  in  question  is 

quite  as  great  an  interference  as  a  tax  of  the  £ind  that  repeated 
P.U.R.1918D. 
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decisions  have  held  void.  It  cannot  be  justified  ^^under  that 
8omewhat  ambiguous  term  of  ^police  powers/  "  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  330,  30  L.  ed,  1187, 
1189,  1  Inters.  Com.  Eep.  306,  7  Sup.  Ct  Rep.  1126;  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L,  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681 ;  Savage  v.  Jonea,  225  U.  S.  601,  520,  56 
L.  ed.  1182,  1189,  82  Sup.  Ct.  Rep.  715;  Weatera  U.  Teleg.  Co. 
v.  Brown,  284  U.  S.  542,  547,  56  L.  ed.  1467,  1459,  34  Sup.  Ct 
Rep.  955,  5  K  C.  C.  A.  1024.  Without  going  into  further  rea- 
sons we  are  of  opiniim  that  the  decree  of  the  Supreme  Judicial 
Court  must  be  reversed. 

[2]  The  other  two  cases  were  suits  brought  by  the  New  Yi ..: 
Stock  Exchange  against  the  teh^aph  companies  severally  and 
Foster.  The  bills  set  forth  the  respective  oontracts  with  the  com- 
panies, all^  that  Foster  made  applicatione  to  them  in  the  pre- 
ftcribed  form,  was  giv^i  a  full  hearing  before  a  committee  of  the 
Exohange,  and  that  as  a  result  the  Exchange  reaehed  the  conclu- 
tion  that  Foster  had  been  conducting  budget  diops  and  wanted 
the  quotations  in  aid  oi  such  shops,  and  therefore  disai^roved  the 
applications.  They  set  forth  the  order  of  the  state  Commission, 
the  decree  of  the  state  court,  and  the  intent  of  the  telegraph  com- 
panies to  comply  with  the  order,  and  allege  that  it  is  void,  as 
Ijeyond  the  jurisdiction  of  the  state  Commissi<m  under  the  Con- 
stitution and  acts  of  Congress,  and  also  as  depriving  the  plaintiff 
of  its  property  without  due  process  of  law.  Injunctions  are 
prayed  against  delivery  of  continuous  quotations  to  Foster  or 
receipt  of  them  by  him  unless  and  until  he  shall  have  acquired 
the  rij^t  by  contract  with  the  approval  of  the  Exchange.  Sub- 
sequently the  members  of  the  Public  Serviee  Commission  were 
made  parties,  and  then  upon  their  motion  the  bills  were  dianissed 
by  the  district  court,  the  judge  accepting  the  reasoning  of  the 
supren>e  court  of  the  state.  The  decision  seems  to  have  been 
upon  the  merits,  but  the  question  is  certified  whether  the  bill 
presents  a  controversy  which  arises  under  the  Constitution  or 
laws  of  the  United  States  within  the  meaning  of  §  24  of  the 
Judicial  Code  [36  Stat,  at  L.  1091,  chap.  281,  Comp.  Stat.  1916, 
§  991].  In  view  of  the  decision  in  the  state  cases  probably  it 
will  not  be  necessary  to  prosecute  these  suits  farther.  But  it  fol- 
lows from  what  we  have  said  that  the  deeiaion  of  ihe  District 
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Oourt  was  wrong  and  that  the  decrees  in  these  cases  also  must 
be  reversed.  It  is  suggested,  to  be  sure,  that  the  Exchange  would 
be  barred  by  the  state  decree  against  the  telegraph  companies  if 
it  stood,  because  the  Exehange  by  its  contracts  reserved  the  right 
to  intervene  in  such  suits.  It  did  not  intervene,  and  therefore 
-would  not  have  been  bound. 
Decrees  reversed. 


WISCONSIN  RAILROAD  COMMISSION. 

BE  LA  CROSSE  INTERUEBAN  TELEPHONE  COMPANY. 

[U-1249.] 

Apportii^nement  —  Telephone  —  Expense. 

Various  items  of  expense  must  be  aUocated  on  different  bases  in 
order  to  make  an  equitable  apportionment  of  expenses  of  telephone  serv- 
ice to  the  various  classes  of  subscribers;  some  being  justly  apportioned 
on  a  subscriber  basis,  others  on  a  line  basis,  and  still  others  on  a 
traffic  basis. 

[May  24,  1918.] 

Appuoation  for  authority  to  increase  switching  rates  in  the 
companies  of  Viola  and  Readstown  exchanges ;  dismissed. 

By  the  Commission:  The  petition  of  the  La  Crosse  Inter- 
urban  Telephone  Company  was  filed  with  the  Commission  Jan- 
nary  5,  1916.  It  sets  forth  that  the  lawful  switching  rate  now  in 
effect  at  the  two  exchanges  concerned  is  $3  per  year  per  sub- 
scriber. It  is  alleged  by  the  company  that  this  rate  does  not 
produce  revenues  sufficient  to  meet  the  cost  of  giving  the  service. 
Permission  is  therefore  sought  for  authority  to  increase  this  rate 
to  $6  per  year  per  subscriber. 

Searing  was  held  pursuant  to  notice  February  5,  1918,  at 

Madison,  Wisconrfn;  J.  M.  Storkerson,  Superintendent,  appeared 

for  the  La  Crosse  Intenirban  Telephone  Company,  Edward  J. 

Kypke,  Manager,  appeared  for  the  Mill  Creek  Telephone  Com- 

pany.     There  were  no  other  appearances,  although  arguments 

opposing  the  increase  were  submitted  by  the  Kickapoo  Telephone 

Company,  the  Sugar  Grove  Telephone  Company,  and  the  Crook 

Telephone  Company. 
P.U.R.1918D. 
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The  La  Crosse  Interurban  Telephone  Company  operates  sev- 
eral small  exchanges  in  La  Crosse,  Vernon,  and  Richland  coun- 
ties. Quite  an  extensive  toll  system  has  been  developed,  con- 
necting its  own  exchanges  and  those  of  other  local  companies 
operating  in  adjacent  territory.  The  Viola  and  Eeadstown  ex- 
changes are  adjoining,  being  about  7J  miles  apart.  Both  com- 
munities are  located  on  the  Kickapoo  branch  of  the  Chicago,  Mil- 
waukee, k  St.  Paul  Railway.  The  total  number  of  subscribers 
connected  to  the  Viola  exchange  is  429,  and  to  the  Readstown 
exchange,  127.  Their  classification  is  set  forth  in  the  following 
table : 

TABLE  I. 

BaliBcriber  Data. 

La  Crosse  Interurban  Telephone  Company— Vl<^a  and  Readstown  Bxchangvi. 


fixehanffe. 

Number  of  Subscribers. 

Business. 

Residence. 

Rural. 

Switched. 

TotaL 

Viola    

4£ 

9.79 

94 

18.90 

U.87 

134 

81.24 

2S 

17.32 

156 

28.06 

146 

84.03 

U 

10.24 

159 
28.60 

107 

24.94 

68 

"^ 

81.47 

429 

Per  cent 

10000 

Readstown 

127 

Per  cent  , 

10000 

Total   

666 

I*er  cent  

VOOM 

In  order  to  equitably  apportion  the  expenses  incident  to  giving 
service  to  the  various  classes  of  subscribers,  it  is  necessary  to 
allocate  the  various  items  of  expense  on  different  bases.  Some 
items  can  be  most  justly  apportioned  on  a  subscriber  basis,  others 
on  a  line  basis,  and  still  others  on  a  traffic  basis.  Data  are  de- 
veloped in  the  following  tables :  Table  II.,  line  data,  and  table 
III.,  traffic  data,  from  which,  together  with  that  in  table  L,  these 
apportionments  can  be  made. 

TABLE  II. 

Line  Data. 

La  Crosse  Interurban  Telephone  Company— Viola  and  Readstown  E^zchanges. 


Number  of  Llnei. 

Exchange. 

Local. 

Rural. 

Switched. 

Toll 
Local. 

Ton 

Long 
Dlsunce. 

TotaL 

Viola *•♦•• 

136 

80.36 

37 

80.44 

172 

80.38 

15 
8.93 

1 

2.17 

16 

7.48 

10 

5.95 

5 

10.87 

15 

7.00 

6 

2 
4.8S 

8 
8.T4 

1.^ 

1 

8 

1.40 

168 

10000 

Readstown  

T*er  cent  ........•• 

46 
100.00 

Total  

214 

Per  cent 

100,00 

P.U.R.1918D. 


Digitized  by 


Google 


RE  LA  CROSSE  INTERURBAN  TELEPH.  CO. 


873 


TABLE  II L 

Traffic  Analysis. 

Lft  Crosss  Intemrban  Telephone  Company— Viol*  and  Readstowa  Exchanges. 


Classes  Calling. 


Classes  Called. 

Local. 

Rural,     i  Switched. 

Local  Toll. 

4 

"3 

li 

i 
« 

M 

u 

U) 

W! 

ta 

u 

M 

u 

a 

•2 

a 

•Si 

a 

'2 

a 

V. 

i 

Weight 
Factor. 
*  Total 
Weight 

3 

Is 

II 

si 

5 

Is 
II 

if 

00 

1 

is 

II 

t 

347 

68 

28 

74 

44 

24 

16 

19 

89l!l 

1 

391 

92 

1.5 

188 

39 

1.75 

68 

9a 

1.0 

186 

72 

63 

14 

£>2 

4 

1 

— 

— 

761.25 

85 

64 

1.76 

112 

14 

2.0 

28 

52 

i^.as 

117 

31 

20 

11 

21 

10 

10 

4 

n 

41 

1.6 

62 

80 

2 

60 

16 

2.25 

84 

U 

35 

86 

69 

47 

18 

41 

12 

9 

8 

I 

81 

1.6 

122 

56 

2.0 

112 

21 

2.26 

47 

4.S 

2.25 

101 

14 

6 

1 

6 

4 

1 

— 

18 

1 

18 

7 

1.6 

10 

1 

1.75 

2 

5 

2.0 

10 

7 

2 

1 

16 

1 

0 

0 

8 

1.0 

8 

2 

1.6 

8 

1 

1.75       2 

16 

2 

82 

686 

486 

181 

621 

944 

454 

288 

469 

109 

125 

89 

86 

1789 

1014 

608 

1065 

89 

.06 

21 

.82 

U 

.29 

3 

2.97 

Viola 

Local  Readstown 

Total 

Viola 

Hnral  Readstown 

Total 

Viola 

Switched    Readstown 

Total 

•  -_.,  Viola 

^•^  Readstown 

Total 

Long  Viola 

Distance    Readstown 
Toll 

Total 

Viola 

Misc.  Readstown 

Total , 

Total  Originating 

Total  Terminating 

Miscellaneous.... 

Totals 

Per  cent  ot  total 
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TABLE  m.—Coniinued. 

Traffic  AnaljBlB. 

La  Crosse  Interorban  Telephone  Company— Viola  and  Readstown  Excliansci. 


Classes  CalUng. 


Classes  Called, 


Viola 

Local 

Readiitown,..,.,....,. 

Total ....,.,., 

VIoiB. 

Rural 

ReajlstownH*^...*,.. ,. 

Total...,. 

VioJa  ....„.,..,...., 

Switched 

Readstown  , , .  * , , 

Total ,.  . 

Local 
Toll 

Viola ;:;; 

Readstown............ 

Total, 

Lonf 

Distance 

toil 

VIolji..... 

ReacbtowQ 

Total , 

Misc. 

Vit>]a 

ReaflHtowTi 

Total., 

Total  OriRinatlnif. 

Total  TenninaiinE- „ . 

MisceHaneouB  ^.^..»^.^^^ 

Totals . . . 

Per  cent  of  total  ......,.,..„..,,.. 

tjiucf  Toll. 


Urt'iiUwr. 


60 


24 


U 

■H 


IM 


t.5 


1.5 


30 


Mlsec-l' 


Itfet^^ 


l.SS 


1,75 


p1  a 


RlDff 


54 


S3A 
is: 


3TS 


-5= -I 

ml 


in 


£37 

1. 87 


124 


Ml 


151 


m 


— aS0 


[i^ 


Since  the  above  traffic  count  was  made,  certain  local  toll  charges 
have  been  placed  in  effect,  which  have  resulted  in  curtailing  the 
traffic  over  the  local  toll  lines.  In  determining  this  curtailment 
we  base  our  conclusions  on  the  results  obtained  in  Eiohland  coun- 
ty, where  similar  toll  rates  were  made  effective  in  May,  1917. 
Making  the  adjustments  on  this  basis,  we  determine  that  the 
weighted  switched  line  traffic  amounts  to  approximately  14  per 
cent  of  the  total  weighted  calls.  This  percentage  will  be  used  in 
computations  to  follow. 

The  following  expenses  are  reported  by  the  applicant  as  direct- 
ly incident  to  the  operation  of  the  Viola  and  Readstown  central 

offices  and  those  in  which  the  switched  lines  participate: 
P.U.R.1918D. 
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Item.                                                     Expended  in  1917. 
Rent- 
Viola $256.00 

Readstowa    .• . . .  84.00 

Light  and  Power — 

Viola  44.0« 

Readstown    9.00 

Janitor  services    30.95 

Water  rental  6.00 

Operators'  salaries 1,534.95 

Insurance   15.08 

Office  supplies  6.53 

Batteries  and  freight 64.28 

Directory  expense 87.60 

Miscellaneous  expense  23.03 

Postage  64.40 

Manager's  salary   204.07 

TSotal   $2,429.75 

In  addition  to  the  itemized  expenses  as  set  forth  in  the  above 
tabulation,  there  are  the  fixed  charges  and  the  maintenance  ex- 
penses on  the  central  office  and  wire-plant  equipment  in  which 
the  switched  lines  should  share. 

It  will  be  noted  from  the  list  of  operating  expenses  previously 
mentioned  that  an  item  of  $204.97  for  manager's  salary  is  in- 
cluded therein.  This  we  assume  is  a  charge  for  central  office 
maintenance,  and  in  order  to  establish  the  reasonableness  there-^ 
of  it  will  be  necessary  to  analyze  the  applicant's  account, — "re- 
pairs to  equipment"  This  account  as  submitted  in  the  company^s 
annual  report  to  the  Conmiission  includes  all  repairs  to  central 
office  and  substation  equipment,  and  for  the  year  1917  the  total 
amount  charged  was  $1,472.50.  Of  this  sum  $707.22  has  been 
charged  to  the  Viola  district,  which  includes  the  Viola  and  Reads- 
town  exchanges.  It  appears  that  this  apportionment  has  been 
made  on  the  basis  of  the  total  number  of  subscribers  connected  to 
the  company's  different  exchanges.  If  the  switched  subscribers 
were  in  the  same  proportion  to  the  local  subscribers  at  the  other 
exchanges  as  they  are  at  Viola  and  Readstown,  the  apportionment 
would  not  be  far  wrong  if  the  traffic  per  station  were  practically 
xmiform.  This,  however,  is  not  the  case,  as  175  of  the  103 
switched  subscribers  are  receiving  service  in  the  Viola  district. 
The  apportionment  used  by  the  company  has,  then,  the  fault  of 
loading  the  exchanges  in  question  with  a  larger  expense  than 
rightfully  belongs  to  them.  The  substation  charge  is  excessive  in 
proportion  to  the  number  of  switched  subscribers. 

This  reasoning  is  apparently  borne  out  by  the  results  of  a  study 
P.U.R.1918D. 
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made  on  thirty-two  magneto  exchanges  similar  to  the  ones  under 
consideration.  In  all  these  exchanges  the  central  office  repairs 
and  the  substation  •repairs  have  been  kept  separate,  and  we  have 
reason  to  believe  are  accurately  kept.  The  average  ratio  of  cen- 
tral office  expense  to  total  repairs  to  equipment  is  22.4  per  cent 
and  of  substation  expense,  77.6  per  cent.  If  we  apply  the  above 
percentage  for  central  office  repairs  to  the  amount  apportioned 
by  the  applicant  for  repairs  to  equipment  in  the  Viola  district, 
the  result  would  be  $158.42  for  central  office  repairs.  On  the 
other  hand,  if  we  apply  the  average  cost  per  line  for  central 
office  maintenance  as  determined  in  the  study  of  the  thirty-two 
exchanges,  the  estimated  cost  in  the  Viola  district  should  approxi- 
mate $130.54. 

There  is,  we  believe,  a  justification  for  a  larger  charge  than 
this  at  the  Viola  and  Eeadstown  exchanges,  inasmuch  as  both 
exchanges  have  but  one  repair  man,  and  considerable  time  is  lost 
in  traveling.  We  are  of  the  opinion,  however,  that  the  appli- 
cant's charge  of  $204.97  is  sufficient  to  not  only  cover  the  total 
central  office  repairs  of  both  exchanges,  but  also  any  apportion- 
ment of  the  manager's  time  that  might  be  charged  to  supervision 
of  central  office  and  operators. 

Wire  plant  ejcpense  has  been  determined  directly  from  data  at 
hand,  and  is  estimated  on  a  wire  mile  basis.  The  total  wire  plant 
expense  for  the  entire  system  is  reported  as  $2,616,  and  the  total 
wire  miles  as  approximately  1,300.  This  would  indicate  an 
average  wire  plant  maintenance  of  about  $2  per  mile  per  year. 
We  estimate  that  each  switched  line  is  using  ^  mile  of  the  com- 
pany's wire  system  between  the  exchange  office  and  the  village 
limits.  The  total  estimated  wire  plant  maintenance  for  the 
fifteen  switched  lines  would,  on  this  basis,  amount  to  a  yearly 
charge  of  $15,10. 

Depreciation  on  the  central  office  equipment  is  taken  from  the 
applicant's  supplementary  report  to  the  Commission  in  its  1917 
annual  report.  This  computation  is  made  as  10  per  cent  on  jt 
wearing  value  of  $1,129.60,  or  $112.96.  Interest  is  computed  at 
8  per  cent  on  the  reported  book  value  of  $1,412.00,  or  $112.96. 
These  charges  amount  to  16  per  cent  on  the  book  value  of  the 
central  office  equipment,  and  arc,  we  believe,  ample. 

Interest  and  depreciation  on  the  wire  plant  are  computed 
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on  a  wire  mile  basis,  assuming  the  book  value  as  submitted  by  the 
company  and  an  average  of  i  mile  for  each  switched  line  as  used 
in  determining  the  maintenance  requirements  for  wire  plant. 
The  total  for  interest  and  depreciation  purposes  on  wire  plant  is 
$42  annually. 

The  above  charges  as  determined  may  be  summarized  as  fol- 
lows: 

Central  office  maintenance  and  supervision  $204.07 

Wire  plant  maintenance 15.10 

Central  office  depreciation   112.96 

Central  office  interest  112.96 

Wire  plant  depreciation  and  interest 42.09 

Table  No.  IV.  sets  forth  the  apportionment  of  these  ex- 
penses and  those  incident  to  operation  as  previously  listed.  The 
various  items  of  expenses  have  been  placed  under  such  bases  as 
seemed  logical,  and  in  some  instances,  as  in  the  case  of  rent  and 
light,  the  total  item  of  expense  has  been  subdivided  and  placed 
under  various  bases.  In  the  case  of  rent  we  determined  that  por- 
tionof  the  office  that  was  primarily  used  for  the  housing  of  the 
equipment,  repairing,  and  stores.  The  proportionate  part  of 
the  rent  is  then  computed  and  placed  on  a  line  basis.  Likewise 
that  part  of  the  office  primarily  used  by  the  operators  was  de- 
termined, and  a  proportionate  part  of  the  rent  placed  on  a  traffic 
basis.  A  part  of  the  office  is  also  used  exclusively  for  toll  pur- 
poses, and  due  allowances  have  been  made.  The  general  lobby 
is  apportioned  on  a  subscriber  basis.  That  part  of  the  electric 
energy  used  in  lighting  has  been  subdivided  on  the  same  basis 
as  the  rent.  The  remainder,  used  for  power  in  ringing,  is  allo- 
cated to  traffic, 
P.U.R1018D. 
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The  item  of  general  expense,  $248,  was  determined  by  appor- 
tioning the  total  general  officer^s  expense  of  $1,200  as  an  over- 
head to  the  expense  incident  to  the  system  as  a  whole,  and  that 
incident  to  the  switching  service  as  appears  herein.  The  charge 
of  $248  is  then  distributed  to  the  various  basis  in  proportion  to 
their  respective  totals. 

Taxes  have  been  determined  at  2^  per  cent  on  the  total  gross 
amount  to  be  raised  by  the  switched  subscribers  in  order  to  meet 
the  costs  of  the  service  extended  to  them.  This  cost  is  $488.22, 
which,  together  with  the  charge  for  taxes,  amounts  to  $500.72, 
or  $2.86  per  telephone. 

It  would  appear  then  that  the  present  charge  of  $3  per  year 
per  telephone  for  switching  service  is  sufficient.  Especially  does 
this  appear  ample  when  we  take  into  consideration  that  the 
amounts  allowed  for  central  office  maintenance,  depreciation,  and 
interest  have  been  liberal.  The  application  will  therefore  be  dis- 
missed with  the  following  proviso:  Each  roadway  company  shall 
collect  from  its  subscribers  all  switching  charges  quarterly  in 
advance,  and  shall  remit  same,  on  the  presentation  to  the  secretary 
of  the  company  of  a  proper  bill,  to  the  La  Crosse  Interurban 
Company  on  or  before  the  15th  day  of  the  second  month  of  each 
quarter. 

It  is  therefore  ordered  that  the  application  as  herein  stated  be 
and  the  same  hereby  is  dismissed. 

It  is  further  ordered  that  the  manner  of  making  payment  for 
service  rendered  to  the  switched  companies  shall  be  as  stilted  in 
the  text  of  this  decision. 

Dated  at  Madison,  Wisconsin,  this  24th  day  of  May,  1918. 

Railroad  Commission  of  Wisconsin,  by  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 

Note.— Apportionment  in  telephone  cases. 

The  Indiana  Comnaission,  in  fixing  increased  rates  for  a  telephone 
utility  operating  s^eral  exchanges,  assigned  a  separate  value  to  each 
of  the  exchange -properties,  where  operated  as  a  single  unit,  or  where 
operated  together  as  a  unit,  since  what  would  prove  to  be  a.  fair  rate 
for  one  community  might  be  unreasonable  for  another.  Ee  Winona 
Tdeph.  Cb.  No.  8271,  March  8,  1918. 

In  aerate  proceeding  the  aggregate  value  o{  toll  lines  connecting 
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several  exchanges  of  a  telephone  utility  should  not  be  assigned  to 
the  home  office  exchange,  but  should  be  apportioned  among  all  the 
exchanges.    Ibid. 

In  Chippewa  County  Teleph.  Co.  U-1081,  April  8,  1918,  in  deter- 
mining the  reasonableness  of  the  rates  of  a  telephone  company  oper- 
ating several  exchanges  with  trunk  line  connections,  the  Wisconsin 
Commission  said :  "The  applicant  apportioned  general  expense  and 
taxes  to  the  various  exchanges  and  to  the  trunking  system  on  the 
basis  of  revenues.  We  are  of  the  opinion  that  a  more  equitable  dis- 
tribution of  this  expense  is  to  make  the  prorate  as  an  overhead  to  all 
other  expense.  This  is  especially  true  in  the  case  of  the  free  trunking 
system.  The  revenues  directly  accruing  from  this  system  are  small 
as  compared  with  the  expense  of  its  maintenance  and  operation,  so 
that  a  prorate  upon  the  basis  of  revenues  would  allocate  to  this  sys- 
tem an  amount  of  general  expense  which  we  would  consider  unrea- 
sonably low.  It  may  be  contended  that,  since  taxes  are  in  direct  ratio 
to  revenues,  the  apportionment  of  this  item  at  least  should  be  upon 
the  revenue  basis.  The  fact  should  not  be  lost  sight  of,  however, 
that  a  determination  of  proper  rates  (and  therefore  the  revalues) 
in  this  case  will  probably  follow  closely  the  costs,  and  that  therefore 
a  prorate  of  the  taxes  on  the  cost  basis  will  follow  more  closely  a 
future  prorate  on  a  revenue  basis.  To  make  an  exact  analysis,  the 
amount  of  the  taxes  ^should  be  determined  after  the  future  revenues 
have  been  accurately  estimated,  and  then  prorated  to  the  various 
exchanges  on  the  basis  of  the  revenues  as  revised.  For  the  purposes 
of  this  analysis,  however,  we  believe  that  the  prorate  of  reported 
taxes  upon  the  cost  basis  is  sufficiently  accurate/^ 
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BE  BAY  STATE  STREET  RAILWAY  COMPANY, 
[P.  a  C.  Nos.  1858,  1958,  2095.] 

Bates  —  ElectrUs  railways  —  Experimemtal  increases. 

A  new  schedule  of  experimental  urban,  suburban,  and  interurban 
railway  rates,  including,  amoiig  other  changes,  an  inner  sone  for  cities, 
a  definite  mileage  basis  for  interurban  traffic,  a  reduced  rate  for  off-peak 
hours  when  traflk:  is  light,  and  yarious  provisions  for  woricmgmen's 
and  other  redueed  rate  tickets,  was  authorized,  to  provide  increased 
revenues  to  enable  the  company  to  meet  increased  costs  of  <^ratioii. 

[June  11,  1918.] 

Notices  of  Bay  State  Eailway  Company  of  proposed  changes 
in  the  rates  of  fare  for  passengers  upon  its  railway  and  in  reduced 
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rate  workingmen's  ccmiinutation  and  excursion  tickets.  New 
Bchedule  authorized ;  company  authorized  to  cancel  rates  specified 
in  company's  tariff  M.  P.  S.  C.  No.  62,  and  M.  P.  S.  C.  No.  75, 
and  M.  P.  S.  C.  No.  77. 

Appearances :  Samuel  H.  Pillsbury  for  Bay  State  Street  Rail- 
way Company;  John  T.  Crowley  for  town  of  Abington;  Harry 
M.  Eames  and  Daniel  J.  Murphy  for  town  of  Andover ;  John  F. 
Geary  for  town  of  Avon ;  James  H.  McPherson  and  Thomas  S. 
Sullivan  for  city  of  Beverly;  William  L.  Gleason  and  W.  M. 
Wilbar  for  city  of  Brockton ;  E.  C.  Jewett  for  Brockton  Chamber 
of  Commerce ;  E.  Gerry  Brown  for  Brockton  Chamber  of  Com- 
merce and  certain  labor  organizations ;  Walter  Perham  for  town 
of  Chelmsford ;  Edward  E.  Willard,  Louis  E.  Kieman  and  John 
E.  Beck  for  city  of  Chelsea ;  Harry  E.  Jackson  and  R.  D.  Lynch 
for  town  of  Danvere;  Joseph  Murdock  for  town  of  Dedham; 
Joseph  E.  Warner  and  H.  F.  Hathaway  for  town  of  Dighton; 
Warren  W.  Cox  for  town  of  Dracut ;  Ezra  S.  Whitmarsh,  Fred 
P.  Whitmarsh  and  Clarence  P.  Mitchell  for  town  of  East  Bridge- 
water;  Henry  W.  Heath  and  James  E.  Howard  for  town  of 
Easton ;  Albion  Biggs,  Frank  E.  Raymond,  and  Aaron  Cogswell 
for  town  of  Essex ;  Ralph  S.  Bauer  for  Essex  County  Chambers 
of  Commerce ;  James  H.  Kay  and  George  Grime  for  city  of  Fall 
River;  Artiiur  L.  Nason  for  towns  of  Georgetown  and  Grove- 
land;  John  A.  Stoddart  and  M.  Francis  Buckley  for  city  of 
Gloucester;  Leslie  K.  Morse,  Essex  S.  Abbott,  and  Arthur  L. 
Nason  for  city  of  Haverhill ;  R.  C.  Johnson  for  Haverhill  Cham- 
l)er  of  Commerce  and  Haverhill  Shoe  Manufacturers'  Associa- 
tion; George  F.  Marsh  for  town  of  Hingham;  Louis  E.  Flye 
for  town  of  Holbrook;  Frank  B.  Williams  for  town  of  Lake- 
ville;  Daniel  J.  Murphy  and  Arthur  Bower  for  city  of  Law- 
rence; Walter  H.  Creamer  and  Arthur  G.  Wadleigh  for  city  of 
Lynn ;  Raymond  H.  Trefry  for  town  of  Marblehead ;  Charles  H. 
Adams  and  Arthur  S.  Davis  for  city  of  Melrose ;  Samuel  Rush- 
ton  and  W.  L.  Stedman  for  town  of  Methuen ;  Franklin  Porter 
and  A.  T.  Howe  for  town  of  Middleton ;  Lincoln  Bryant  for  town 
of  Milton;  Samuel  W.  Wragg  and  Robert  B.  Hill  for  town  of 
Needham;  Daniel  L.  vSmith  for  Needham  Board  of  Trade;  Carl- 
ton A.  Perry  for  Needhamdale  Improvement  Associ^ition ;  Walter 
B.  Hopkinson  for  city  of  Newburyport ;  Charles  A.  Quint  for 
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town  of  North  Beading;  Jam€s  A.  Halloran  for  town  of  Nor- 
wood ;  George  W.  Newman  for  Norwood  Board  of  Trade ;  Horace 
P.  Famham  and  William  A.  Shea  for  city  of  Peabody ;  Everett 
O.  Bumpus  for  city  of  Quincy ;  Jeremiah  J.  Desmond  and  Wal- 
ter F.  Ste\'en8  for  town  of  Kandolph;  George  W.  Holden  and 
Benton  H.  Monroe  for  town  of  Rehoboth ;  Andrew  A*  Cassassa 
for  city  of  Revere;  B.  J.  Fitzgerald  for  town  of  Rockland;  D.  M. 
O'Brien  and  W.  B.  French  for  Rockland  Commercial  Club;  J. 
Manuel  Marshall  and  John  H.  Dennis  for  town  of  Rockport; 
Dennis  J.  Sullivan  and  Midiael  L.  Sullivan  for  city  of  Salem; 
George  L.  Nourse  for  town  of  Saugus;  Femald  L  Hanson  and 
Franklin  S.  Simmons  for  town  of  Somerset ;  Leander  V.  Colahan 
and  H.  H.  Richardson  for  town  of  Stoneham;  James  A*  Riley 
J*or  town  of  Stoughton  and  Stoughton  Board  of  Trade;  James 
W.  Santry  for  town  of  Swampscott;  John  B.  Tracy  for  city  of 
Taunton;  M.  E.  S.  Clemoais  for  town  of  Wakefield;  O.  F,  Kin- 
ney and  James  A.  Henmienway  for  town  of  West  Bridgewater; 
John  F.  Bo  wen  for  town  of  West  Newbury;  Edwin  C.  Jenney 
for  town  of  Westwood;  Albert  P.  Worthea  for  town  of  Wey- 
mouth; Charles  F.  Dutch  for  town  of  Winchester;  T,  F.  Kin- 
nealy  and  Clarence  W.  Harding  for  town  of  Whitman ;  Wilf ord 
D,  Gray  for  city  of  Wobum;  Israel  Brayton  for  Swansea  & 
Seekonk  Street  Railway  Company;  Whitfield  L.  Tuck  for  Po- 
mona Grange,  Patrons  of  Husbandry;  Gardner  W,  Pearson  for 
certain  stockholders  of  the  Massachusetts  Electric  Companies. 

By  the  Commission:  Under  date  of  August  81,  1916  (4 
Ann.  Rep.  Mass.  P.  S.  C.  3-105,  P.IJ.R.1916F,  221),  the  Com- 
mission permitted  the  Bay  State  Street  Railway  Company  to 
increase  the  unit  of  cash  fare  from  5  cents  to  6  cents  on  all  its 
lines  except  those  operating  in  the  larger  urban  districts.  This 
change  became  effective  October  9-16,  1916,  upon  the  under- 
standing, stated  in  the  Commission's  report,  that  if,  "after  the 
expiration  of  not  less  than  one  year  under  the  new  rate  sdiedule, 
ihe  situation  might  appear  either  to  the  company  or  to  the  public 
to  warrant  a  f  uitber  revision  of  rates,  the  Commission  is  pre- 
pared upon  application  to  deal  with  the  situation  anew  in  the 
light  of  oonditions  then  prevailing."  It  was  further  stated: 
^^ith  n^ep^t  to  reduced  fare  tickets^  the  Comnussion  doubts 
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its  authority,  in  general,  to  require  the  company  to  put  into 
effect,  or  continue,  concessions  over  the  regular  rates  of  fare,  but 
reserves  the  right,  before  approving  any  new  schedule  of  fares, 
to  consider  the  propriety  and  advisability  of  the  discontinuance 
of  such  concessions  in  certain  cases." 

During  the  months  which  followed,  the  rise  in  prices  caused 
by  war  conditions  produced  so  unfavorable  an  effect  upon  the 
company's  finances  that  the  Commission  allowed  the  question  of 
increased  rates  to  he  reopened  before  the  expiration  of  the  trial 
period  of  one  year,  and  on  July  3,  1917  (5  Ann.  Rep.  Mass. 
P.  S.  0.  39-46,  P.U.R.1917F,  855),  authorized  the  company 
tto  increase  the  unit  of  cash  fare  from  5  cents  to  6  cents  in  the 
urban  districts  excepted  in  its  former  decision,  with  the  proviso 
that  tickets  at  the  rate  of  twenty  for  $1  should  be  sold  in  these 
districts  good  within  a  somewhat  reduced  area,  as  compared  with 
the  cash  fare,  at  all  times  except  Sundays,  holidays,  and  Satur- 
day afternoons.  This  decision  was  based  upon  an  agreement 
reached,  after  conferences,  between  the  company  and  representa- 
tives of  a  majority  of  the  cities  affected,  and  it  was  a  part  of 
the  understanding  that  the  new  schedule  was  to  be  regarded  as 
"experimental"  and  that  actual  results  were  to  be  "tested  and 
investigated  without  prejudice  at  the  end  of  a  six  months' 
period." 

Since  this  decision,  the  officers  of  the  company,  which  has  been 
in  receiver's  hands  since  December  13,  1917,  have  made  a  com- 
prehensive study  of  the  entire  situation,  with  a  view  to  adopting, 
with  the  approval  of  the  Commission,  a  wholly  new  rate  structure 
intended  to  produce  a  further  large  increase  in  revenue,  and  at 
the  same  time  to  place  rates  throughout  the  system  upon  a  logical 
and  consistent  basis.  The  schedules  now  under  consideration  are 
tiie  result  of  this  study. 

The  present  rate  structure  is  based  upon  no  well-defined  plan. 
The  manner  of  its  development  is  indicated  in  the  following 
passage  from  a  decision  of  the  Board  of  Eailroad  Commissioners 
in  1004  (36  Mass.  R  C.  22,  23) : 

"The  5-fcent  fare  was  established  on  street  railways  when  in 
the  main  theae  were  local  enterprises.    It  was  a  fare  convenient 
for  collection,  one  which  tended  to  promote  the  general  >  welfare  " 
hy  encouraginig  ft  wideif  jdistribution  of  homes  in  thickly  settled 
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communities,  and  one  which  served  the  public  on  the  whole  ac- 
ceptably. With  the  same  fare  for  everybody,  companies  found 
in  the  multitude  of  short  rides  compensation  for  the  low  rate 
for  the  long  ride,  so  the  average  result  furnished  a  reasonable 
return. 

"As  a  consequence  of  the  consolidation  of  railways,  of  oon- 
cessions  made  by  the  companies,  and  of  action  taken  by  the 
Board,  the  limits  of  the  5-cent  fare  have  been  from  time  to  time 
largely  extended.  The  Board  has  recommended  this  fare  gen- 
erally within  town  boundaries,  and  in  some  cases  between  the 
centers  of  the  larger  municipalities  and  the  centers  of  adjoining 
towns,  an  arrangement  which  happily  works  to  the  advantage  of 
those  who  travel  daily  to  and  from  their  work.  In  brief,  for  one 
reason  and  another,  the  5-oent  fare  has  been  made  to  apply  to 
travel  for  widely  differing  distances,  in  order  to  meet  a  great 
variety  of  local  conditions. 

"With  the  taking  on  of  an  interurban  service,  companies  have 
introduced  a  so-called  through  fare,  subdivided  into  5-cent  fares 
collected  at  fixed  points.  These  fare  limits  are  not  always  co- 
extensive with  the  local  fare  limits,  a  fact  which  has  given  rise 
to  the  suggestion  of  discrimination  against  through  passengers. 
But  it  is  to  be  borne  in  mind  that  the  interurban  business  is 
often  the  development  of  the  long-distance  patronage,  without  a 
corresponding  development  of  the  more  profitable  short-distance 
riding ;  and  that,  if  comparison  of  fares  is  to  be  made,  it  should 
be  between  the  through  fare  and  the  average  local  fare." 

The  unit  of  cash  fare  is  now  6  cents.  As  a  rule  the  city  dis- 
tricts have  what  may  be  termed  two  zones, — an  inner  zone,  in 
which  free  transfers  are  given,  and  an  outer  zone,  in  which  the 
unit  fare  carries  only  to  and  from  the  city  center,  or  intermediate 
points,  without  transfer  privileges.  There  are  marked  varia- 
tions in  the  maximum  length  of  haul  for  a  single  fare.  The 
interurban  lines  are  divided  into  zones  of  varying  lengths  which 
frequently  overlap  to  avoid  the  charging  of  a  double  fare  fat 
local  rides  of  short  distance.  North  of  Boston  the  longest  zone 
on  such  lines  is  7.98  miles  in  length  and  the  shortest,  1.26  miles. 
South  of  Boston  the  longest  distance  is  7.02  miles  and  the  short- 
est, 1.67  miles.  In  a  comparatively  large  number  of  cases  re- 
duced-rate tickets  are  sold,  giving  rides  at  less  thazt  the  cash  rate 
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through  two  or,  in  some  instances,  three  zones.  Most  of  these 
are  known  as  "workingmen's  tickets,"  and  are  good  only  during 
certain  hours  of  the  morning  and  evening  on  working  days. 
Others,  which  are  good  all  day'  long  or  only  in  the  afternoon 
rush  hours,  have  been  styled  by  the  company  "commutation 
tickets."  There  are  fifty  of  the  former  class  and  twenty-three 
of  the  latter.  For  the  most  part  they  have  been  introduced  to 
accommodate  regular  travel  of  comparatively  large  volume, 
which  the  company  felt  was  entitled,  by  reason  of  local  condi- 
tions, to  some  concession  over  the  cash  rates. 

The  new  schedules  apply  somewhat  different  treatment  to  the 
urban  and  suburban  lines,  as  distinguished  from  the  interurban. 
Schedule  No.  77  deals  with  the  former  and  schedule  No.  75 
with  the  latter.  In  all  the  cities  which  the  company  serves,  ex- 
cepting three  of  the  smaller  communities, — Gloucester,  Woburn, 
and  the  Hyde  Park  district  of  Boston, — a  new  inner  zone  is 
created  of  greatly  restricted  area,  the  radius  averaging  more 
than  1^  miles  but  less  than  2  miles.  Outside  this  zone,  but,  as 
IV  rule  within  the  limits  of  the  present  free  transfer  territory,  a 
second  zone  is  created,  its  width  varying  but  averaging,  it  seems, 
about  1  mile.  The  two  zones  are  intended  together  to  cover  the 
congested  city  territory  with  its  accompanying  suburban  fringe. 
Under  schedule  No.  77,  as  filed,  the  fare  within  the  inner  area 
is  6  cents,  with  free  transfer  privileges  at  the  center,  no  tickets 
at  a  lower  rate  being  sold.  The  cash  fare  between  any  point  in 
the  outer  zone  and  any  point  in  the  inner  zone  is  8  cents,  but 
aix  tickets  are  sold  for  45  cents,  or  at  the  rate  of  7^  cents  each, 
which  can  be  used  for  such  rides  in  lieu  of  a  cash  fare. 

Since  this  schedule  was  filed,  however,  the  company  has  agreed, 
after  conferences  with  representatives  of  the  cities  affected,  to 
certain  changes  which  were  stated  in  the  memorandum  embody- 
ing the  agreement  as  follows : 

"The  company  is  to  sell  six  tickets  for  30  cents,  good  only  on 
local  rides,  but  good  at  all  times  to  and  from  the  center  or  trans- 
fer point  in  the  first  zona  No  transfers  will  be  issued  and  no 
rides  through  center  allowed  on  these  tickets.  The  company  is 
to  sell  seven  tickets  for  50  cents,  and  these  are  to  be  good  in 
exactly  the  same  manner  to  and  from  the  center  of  the  first  zone 
to  any  part  of  the  second  zone. 
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"No  other  all-day  tickets  will  be  issued  in  these  two  zones. 
Through  riders  and  riders  desiring  transfers  at  the  center  of 
the  first  zone,  as  filed  in  schedule  77,  will  pay  6-cent  cash  fares 
in  the  first  zone  and  2-cent  cash  fares  in  the  second  zone,  mak- 
ing a  total  of  8  cents. 

"In  addition  to  the  above  tickets,  the  company  will  experi- 
mentally add  the  following  tickets,  designed  to  build  up  traffic 
in  the  ^off-peak'  hours  in  the  middle  of  the  day.  These  tickets 
will  be  sold  as  follows: 

"Six  tickets  for  25  cents,  good  only  on  local  rides  to  and 
from  the  center  of  the  first  zone.  No  transfers  or  through  rides 
will  be  allowed  on  these  tickets. 

"Four  tickets  for  25  cents,  good  in  the  same  manner  to  tiie 
center  of  the  first  zone  from  the  second  zone.  These  'off-peak' 
tickets  will  be  good  as  follows : 

From  9  a.  m.  to  4 :30  t.  m.  on  week  days  (except  Saturday), 
subject  to  change  to  4  p.  m.  in  any  locality,  if  it  becomes  neces- 
sary on  account  of  changes  in  industrial  closing  hours  tQ  avoid 
overlapping  with  the  peak  load. 

"From  &  A.  M.  to  6 :30  p.  m.  on  Saturdays. 

"These  'off-peak'  tickets  will  not  be  good  on  Sundays  or  holi- 
days. None  of  these  tickets  will  be  good  on  through  rides  which 
extend  outside  the  first  and  second  zones." 

It  will  be  seen  that,  under  this  agreement,  the  5-cent  rate  is 
restored,  by  the  use  of  tickets,  for  rides  within  the  inner  area 
which  do  not  extend  beyond  the  center,  and  that  the  7|-cent  ticket 
to  and  from  points  in  the  outer  zone,  with  transfer  privileges,  is 
superseded  by  a  7M-c€nt  ticket,  without  transfer  privileges.  The 
agreement  also  sanctions  the  practice,  new  to  this  commonwealth, 
of  charging  less  than  the  regular  rate  in  the  "off-peak"  hours, 
when  traffic  is  slack.  Within  the  inner  zone  this  rate  would  be 
4J  cents,  the  corresponding  rate  to  and  from  points  in  the  ontcr 
area  being  ftj  cents. 

As  above  stated,  the  smaller  communities  of  Gloucester,  Wo- 
burn,  and  Hyde  Park  are  exceptions  to  this  city  schedule.  In 
Woburn,  the  regular  interurban  fares,  covered  by  sdiedule  No. 
75  and  described  below,  apply.  In  the  two  other  communities,  a 
central  area  is  provided,  somewhat  larger  than  the  inner  area 
in  the  other  cities  and  having  no  outer  zone.     The  fare  within 
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this  contral  area  is  6  cents,  with  full  transfer  privileges,  but  no 
reduced-rate  tickets  are  provided. 

In  the  case  of  Beverly,  Peabody,  and  Salem  the  central  zones 
overlap.  The  Salem  zone  reaches  to  the  centers  of  the  other  two 
cities,  while  their  zones  extend  to  Town  House  Square  in  Salem. 
The  portions  of  the  Beverly  and  Peabody  zones  which  do  not 
overlap  in  this  way  form  a  part  of  the  Salem  outer  zone,  but 
neither  Beverly  nor  Peabody  has  an  outer  zone  of  its  own  in 
"ivhich  the  Y^-cent  or  7H-c©nt  tickets. may  be  used,  except  so 
far  as  the  balance  of  the  Salem  inner  area  constitutes  such  a 
i.one.  On  the  other  lines  'extending  beyond  the  central  area  the 
regular  interurban  mileage  rates  apply.  A  somewhat  similar 
situation  exists  in  the  case  of  Melrose,  Maiden,  and  Chelsea,  the 
Maiden  central  zone  overlapping  both  of  the  others.  The  Chelsea 
zone  has  been  elongated  so  that  it  will  reach  to  the  Scollay  Square 
terminus  in  Boston,  and  on.  the  line  passing  through  Chelsea, 
between  Boston  and  Lynn,  schedule  No.  77  provides  for  tickets 
sold  at  the  rate  of  8  for  $1,  making  a  charge  per  ride  of  12^ 
cents  where  the  cash  fare  would  be  18  cents.  These  special  tick- 
ets are  introduced  to  meet  the  competition  of  the  Bostcm  and 
Maine  railroad  and  of  the  Boston,  Revere  Beaoh,  And  Lynn  nar- 
row gauge  road  between  Boston  and  Lynn. 

Schedule  No.  75  covers  the  interurban  lines,  so  far  as  thej^ 
are  located  outside  of  city  zones,  and  places  them  upon  a  definite 
mileage  basis,  following  the  plan  approved  by  this  Commission 
last  year  in  the  Concord,  Maynard,  and  Hudson  and  the  Boston 
and  Worcester  Cases  (5  P.  S.  C.  47-75),  and  recently  approved 
for  the  Northern  Massachusetts  company  and  certain  lines  oper- 
ated by  the  Springfield  company.  Under  this  system,  which  has 
been  called  the  "copper  zone"  plan,  a  line  is  divided  into  sec- 
tions which  approximate  1  mile  each,  and  rates  are  based  upon 
a  certain  charge  per  section.  When  a  passenger  boards  a  car 
he  tells  the  conductor  his  destination  and  pays  a  fare  based  on 
the  distance  to  be  covered,  receiving  a  voucher  in  return  which 
he  surrenders  at  the  end  of  his  journey.  The  sections  vary 
somewhat  in  length,  in  this  instance,  according  to  local  condi- 
tions, but  average  about  1  mile.  In  other  cases  in  the  state 
-where  this  plan  has  been  adopted,  the  rate  per  section  has  been 
lixed  at  2  cents  per  mile.  In  the  present  case,  higher  rates  have 
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been  adopted  on  lines  of  low  traffic  density  and  earning  power. 
Out  of  403  miles  of  main  track  outside  the  outer  city  zones,  the 
rate  is  2  cents  on  249  miles,  2^  cents  on  37  miles  and  3  cents  on 
117  miles. 

The  third  schedule,  No.  62,  relates  entirely  to  the  special  re- 
duced-rate tickets  now  in  existence.  The  company  has  eliminated 
all  such  tickets  for  which  there  seemed,  in  its  opinion,  to  be  no  < 
reasonable  present  need,  and  has  attempted  to  place  the  remain- 
der on  a  uniform  basis.  Out  of  the  total  of  seventy-three,  the 
number  retained  is  forty-nine.  The  use  of  these  tickets  has 
l>een  confined  in  all  cases  to  the  morning  and  evening  rush  hours, 
and  the  rate  is  made  70  per  cent  of  the  regular  cash  rate. 

Schedule  No.  62  was  filed  last  summer  as  a  sequel  of  the  de- 
cision of  the  Commission  dated  August  31,  1916,  in  which  the 
question  of  reduced-rate  tickets  was  left  in  abeyance.  At  the 
time  of  the  filing  of  this  schedulQ  the  officers  of  the  company 
had  entered  upon,  but  had  not  finished,  the  study  of  the  situa- 
tion which  led  finally  to  the  conclusion  that  the  whole  rate  struc- 
ture ought  to  be  radically  revised.  When  this  conclusion  was 
reached  it  was  felt,  both  by  the  Conunission  and  by  the  coin- 
jjany,  that  any  such  revision  might  necessitate  a  further  readjust- 
ment of  the  so-called  "workingmen's  tickets,"  and  for  this  reason 
action  upon  schedule  ITo.  62  was  suspended  pending  the  consid- 
eration of  the  larger  underlying  issue. 

Schedule  No.  75,  applying  in  interurban  territory,  was  issued 
on  October  9,  1917,  to  become  eflfective  on  November  0,  1017. 
At  the  time  of  its  filing  and  of  the  subsequent  hearings,  which 
were  held  in  November,  the  company  had  not  decided  what  new 
rates  it  desired  to  put  into  effect  in  the  city  districts.  It  was 
pointed  out  by  the  remonstrants  that  many  complexities  would 
arise  in  attonpting  to  adjust  a  new  system  of  fares  on  the  inter- 
urban lines  to  the  existing  system  in  the  cities,  and  for  this  rea- 
son it  was  deemed  advisable  by  the  Commission,  a  conclusion  in 
which  the  company  concurred,  not  to  attempt  to  deal  with  the 
situation  piecemeal,  but  to  postpone  action  on  schedule  No.  75 
until  the  company  was  prepared  to  submit  its  proposed  new  rates 
in  city  and  suburban  territory  for  consideration. 

Schedule  No.  77,  containing  such  rates,  was  issued  on  March 
27,  1918,  to  become  effective  April  26,  1918.    Public  hearings 
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were  held  on  April  4-5,  were  suspended  until  April  15  to  allow 
time  for  conferences  between  the  company  and  representatives 
of  the  cities  affected,  and  were  concluded  April  23-25,  after  all 
the  communities  had  been  given  an  opportunity  to  consider  the 
compromise  plan  suggested  as  a  result  of  these  conferences.  In 
the  meantime,  the  operation  of  all  three  schedules  was  suspended 
by  the  Commission  until  June  16,  1918. 

The  company's  estimate  of  the  yearly  increase  in  revenue 
which  it  might  reasonably  anticipate  from  the  three  new  sched- 
ules, as  originally  filed,  was  as  follows: 

Schedule  No.  62  $231,000 

Schedule  No.  75 490,000 

Schedule  No.  77  1,300,000 

Total    / • $2,021,000 

On  the  basis  of  the  gross  income  received  by  the  company 
within  the  commonwealth  in  the  year  ended  December  31,  1917, 
this  was  an  increase  of  19.8  per  cent.  In  the  opinion  of  the 
company,  if  the  compromise  plan  is  accepted  the  increase  in 
revenue  will  be  somewhat  reduced,  as  follows : 

Schedule  No.  62    $231,000 

Schedule  No.  75 490,000 

Schedule  No,  77 950,000 

Total    $1,671,000 

While  these  estimates  doubtless  represent  the  best  judgment 
of  the  company,  they  have  no  mathematical  accuracy  and  are 
based  upon  assumptions.  In  all  cases  allowance  has  been  made 
for  probable  loss  in  traffic  due  to  the  advance  in  charges,  for  the 
percentage  of  increase  in  rates  is  much  higher  than  the  estimated 
percentage  of  increase  in  revenue.  If  the  traffic  loss  should  prove 
greater  than  the  company  has  assumed,  the  gain  in  revenue  would 
be  less  than  the  estimate,  perhaps  much  less.  On  the  other  hand, 
if  the  loss  in  traffic  should  be  less  than  anticipated,  or  should  be 
offset  in  part  by  a  gain  in  short-haul  business  resulting  from  the 
low  ticket  rates  of  the  compromise  agreement,  the  actual  results 
might  be  better  than  now  seems  probable. 

The  difficulty  in  estimating  the  probable  gain  in  revenue  from 
an  increase  in  rates  may  be  illustrated  by  what  has  already  taken 
place.  Since  September,  1916,  the  company  has,  on  three  dif- 
ferent occasions,  been  permitted  by  the  Commission  to  raise  fares 
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on  its  Massachusetts  lines.  The  first  increase  went  into  eflFect 
on  October  9-16,  1916,  and  covered  all  the  interurban  lines  and 
the  city  lines  in  Wobum  and  Gloucester,  It  was  felt  that  it 
would  yield  about  $350,000  increase  in  revenue.  The  second 
increase  was  in  Fall  Eiver,  where  the  reduced-fare  tickets  sold 
at  the  rate  of  six  for  25  cents  were  eliminated  on  March  15, 
1917,  the  company  estimating  that  this  change  would  produce 
about  $50,000  additional  revenue.  The  third  increase  went  into 
effect  on  July  15,  1917,  and  covered  all  the  city  lines  not  in- 
cluded in  the  first  advance.  The  probable  increase  in  revenue 
was  placed  by  the  company  at  $720,000.  The  total  gain  expected 
from  all  three  increases  was  thus  about  $1,120,000,  a  conserva- 
tive estimate  in  view  of  the  fact  that  rates  were  increased,  on 
the  average,  very  nearly  20  per  cent  all  over  the  system.  While 
provision  was  made  for  the  sale  of  tickets  at  the  rate  of  20  for 
$1  in  the  city  districts,  in  practice  less  than  30  per  cent  of  the 
riders  in  these  districts  have  used  these  tickets. 

Since  July  15,  1917,  all  three  of  the  increases  have  been  in 
effect.  In  the  ten  months  beginning  July  1,  1917,  and  ending 
April  30,  1918,  the  records  show  that  the  total  passenger  revenue 
for  the  whole  system  was  $8,257,357,  as  compared  with  $8,060,- 
280  during  the  same  period  in  the  previous  year,  a  gain  of 
$197,077.  At  the  same  rate  the  gain  for  the  entire  year  would 
be  $236,492.  During  a  portion  of  the  1916-17  period,  however, 
the  first  two  increases  were  in  force.  In  the  same  ten  months  in 
1915-16,  when  the  unit  fare  on  all  lines  was  5  cents,  the  passen- 
ger revenue  was  $7,537,891.  Compared  with  this  revenue,  the 
gain  in  1917-18  under  the  increased  rates  was  $719,466,  or  at 
the  rate  of  $863,359  for  an  entire  year.  This  gain,  however, 
was  hardly  more  than  might  have  been  expected  from  two  years' 
increase  in  traffic  without  any  change  in  fares,  and,  notwith- 
standing the  two  years'  gap,  falls  considerably  short  of  the 
$1,120,000  estimated  as  shown  abovjB. 

Too  much  stress,  perhaps,  should  not  be  laid  upon  these  fig- 
ures, for  conditions  have  been  very  abnormal,  and  it  is  danger- 
ous to  be  dogmatic  in  drawing  conclusions.  Traffic  on  most  of 
the  street  railways  in  the  state  fell  off  in  the  winter  months  of 
this  year,  owing  to  the  severe  weather  conditions  and  the  reduc- 
tion in  service  and  in  car  heat  caused  by  the  shortage  of  coaL 
P.U.R.1918D. 
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The  company  estimates,  also,  that  about  34,000  men  in  ita  terri- 
tory have  gone  into  the  Army,  and  that  the  loss  in  revenue  on 
this  account  probably  amounts  to  more  than  $300,000  per  year. 
On  the  other  hand,  the  war  has  caused  unusual  activity  among 
the  industries  all  over  the  territory,  an  activity  which  has  led 
to  an  influx  of  population  at  certain  points,  notably  at  Fore  Kiver 
and  at  Newport,  Ebode  Island.  Taking  the  period  from  July 
15th  to  October  6th,  the  e<Mnpai\y  made  a  careful  study  of  traffic, 
with  a  view  to  determining,  to  the  best  of  its  ability,  the  actual 
reeults  from  the  increase  in  fares,  after  allowing  for  all  abnormal 
conditions,  such  as  unusual  business  activity  or  depression, 
strikes,  jitneys,  and  the  state  of  the  weather.  From  this  study 
the  conclusion  was  reached  that  all  three  increases  in  rates  had 
produced  a  gain  in  gross  revenue,  after  making  all  reasonable 
allowances,  of  about  $792,000  per  year,  or  in  the  vicinity  of  8 
per  cent.  While  this  estimate,  however,  was  no  doubt  made  in 
all  good  faith,  the  supporting  evidence  is  not  especially  impres- 
sive, and  at  best  it  amounts  to  little  more  than  an  intelligent 
guess. 

The  raise  in  fares  is  sought  on  account  of  the  recent  heavy 
increases  in  operating  expense.  The  chief  item  is  the  cost  of 
coal.  The  following  table  shows  the  average  cost  of  coal  paid  by 
the  company  in  the  last  few  years: — 

Tear  Ended  Price. 

June  30,  1914 $8.70  per  ton 

June  30,  1915 3.65  per  ton 

June  30,  1916 3.80  per  ton 

December  81,  191S 4.11  per  ton 

December  31,  1917 6.34  per  ton 

The  oost  in  1918  bids  fair  to  be  still  higher.  The  company  esti- 
mates that  the  price  will  average  $10  per  ton,  basing  this  esti- 
mate on  the  fact  that  the  Fuel  Administrator  desires  the  com- 
pany to  use  watei*-borne,  rather  than  all-rail,  coal,  since  its 
plants  are  located  within  50  miles  of  tidewater ;  and  on  the  fur- 
ther fact  that  the  cost  of  water  transportation  is  likely  to  rise 
even  above  the  present  high  figure.  It  is  quite  possible  that  the 
company  will  be  able  to  do  better  than  tius>  but  under  present 
conditions  there  can  be  no  assurance  of  a  more  favorable  price. 

Wages,  also,  have  increased  sharply.     Under  the  agreement 

with  the  men  which  was  made  in  1916,  an  increase  of  $65,000 
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went  into  effect  last  May.  Early  in  this  year  the  company 
agreed  to  pay  its  employees,  in  addition,  a  special  war  bonus 
amounting  to  about  $300,000  per  year.  Unrest  caused  by  the 
continued  rise  in  the  cost  of  living  and  the  fact  that  many  men 
have  been  leaving  to  secure  higher  wages  paid  in  other  employ- 
ments resulted  very  recently  in  a  further  agreement,  effective 
June  10th,  under  which  the  men  are  to  receive  an  additional 
$750,000  per  year.  Prices  of  materials  and  supplies  have  in- 
creased almost  in  proportion  to  th^iacrease  in  the  cost  of  coal. 

The  following  table  shows  the  hittwise  in  operating  expenses, 
excluding  depreciation,  which  haa  taken  place  on  the  Massa- 
chusetts lines  since  1914 : 


Year  Ended — 


Operating 
Expenses. 


Increase. 


Operating 

Expenses  per 

CarMUe. 


June  30,  1914   

June  30,  1915 

June  30,  1916    , 

June  30,  1917   

Dec.  31,  1917   

Dec.  31.  1918   (estimated) 


$5,646,034 
5,803,675 
6,462,974 
7,429,060 
7,913,252 
8,747,6711 


$157,641 
659,299 
966,086 
484,192 
834,419 


18.72^ 
19.05^ 
20.66^ 

25m 

29.00^ 


This  table  is  somewhat  distorted  by  the  fact  that  it  includes 
the  amount  actually  expended  for  injuries  and  damages,  rather 
than  the  amount  charged  to  operating  expense.  In  certain  years 
a  portion  of  the  injury  and  damage  expense  has  been  charged 
to  a  reserve  fund,  and  in  others  the  amount  obftrged  to  operating 
expense  has  gone  in  part  into  this  fund.  The  expenses  for  1918 
are  estimated,  the  increase  being  due  chiefly  to  coal  and  wages 
and  additional  work  deemed  unavoidable  on  roadbed  and  track. 
The  wage  increase  of  $750,000,  effective  June  10th,  is  not  in- 
eluded. 

In  the  year  ended  December  31,  1917,  the  income  of  the  en- 
tire system  exceeded  by  $140,211  the  amount  sufficient  to  pay 
operating  expenses,  taxes,  interest,  and  dividends  of  3  per  cent 
(one  half  the  stated  rate)  on  preferred  stock.  No  dividends, 
however,  were  paid  or  earned  on  the  common  stock,  and  the  ap- 
propriation for  depreciation  reserve  was  but  $120,000,  an  inade- 
quate amount.  At  the  hearings,  the  revenue  needs  of  the  Massa- 
(!husett8  portion  of  the  property  in  1918  wete  placed  by  the 

receiver  as  follows: 
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Operating  expenses   $8,747,671 

Taxes    482,292 

Depreciation    1,075,800 

Return  on  investment  at  6  per  cent  2,404,492 

Total  charges   $12;710,255 

Gross   income 10,507,488 

Additional  revenue  required   $2,202,767 

These  figures  are,  of  course,  based  in  substantial  measure  on 
estimates,  but  it  cannot  be  said  that  the  estimates  are  unrea- 
sonable. The  amount  for  operating  expenses  does  not  include 
the  recent  wage  increase  of  $750,000,  Aside  from  this  increase, 
the  estimate  is  high,  but  general  conditions  are  adverse  and  seem 
likdy  to,  grow  worse,  rather  than  better.  Gross  income  is  also 
an  estimate,  and  allowance  is  made  for  an  increase  of  about 
$300,000  above  the  previous  y«ar,  resulting  from  growth  in 
traffic  if  present  fares  should  be  continued.  As  a  matter  of  fact, 
however,  the  actual  operating  results  for  five  monllis  ending  May 
31,  1918,  show  receipts  approximately  $260,000  less,  and  ex- 
penses approximately  $60,000  less  than  estimated.  Depreciation 
requirements  were  estimated  in  the  manner  approved  by  the  Com- 
mission in  the  1916  rate  case,  and  the  return  on  investment  has 
been  fixed  in  a  similar  way.  Minor  criticisms  might  be  made 
of  these  amounts,  but  nothing  that  would  change  the  final  result 
materially. 

There  are  only  three  methods  by  which  the  company's  financial 
condition  may  be  improved.  One  is  a  decrease  in  operating  ex- 
penses through  greater  efficiency  in  management  and  operation, 
or  throu^  reduction  in  service.  Another  is  a  lessening  of  taxa^ 
tion  or  other  public  burdens.  The  third  is  an  increase^  in  revenue, 
either  through  the  raising  of  fares  or  by  other  means. 

The  question  of  economy  in  operation  was  considered  at  length 
in  the  first  rate  case,  decided  in  1916,  and  Bion  J.  Arnold  of 
Chicago  was  specially  employed  by  the  Commission  for  that  pur- 
pose. Subsequently  Mr.  Arnold  was  employed  by  the  company, 
in  order  that  the  general  reconmiendations  which  he  made  in 
his  report  to  the  Commission  might  be  amplified  and  made  more 
specific.  Mr.  Kobert  B.  Steams,  former  chief  executive  of  the 
Milwaukee  street  railway  properties,  was  also  brought  to  New 
England  and  made  vice  president  of  the  cwnpany  in  charge  of 

operation.     Numerous  changes  have  been  and  are  being  made, 
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including  extensive  rerouting  in  the  city  districts,  reduction  in 
lay  overs  and  scheduled  time,  the  elimination  of  many  white 
pole  stops,  improvements  in  shop  practice  and  car  house  arrange- 
ment, consolidation  of  accounting  offices,  and  reduction  in  serv- 
ice on  certain  lines  of  limited  patronage.  Representatives  of  the 
General  Electric  Company  have  also  been  employed  to  aid  in 
inaugurating  a  better  system  of  instruction  in  acceleration  and 
braking,  and  in  the  wage  settlement  of  February  an  arrangement 
was  made  under  which  economies  in  car  operation  and  accident 
•payments  are  to  be  measured  and  the  men  are  to  receive  extra 
compensation  corresponding  to  the  results  secured.  When  all 
these  changes  are  in  full  effect,  it  is  estimated  that  abont 
$400,000  per  year  will  be  saved.  This  estimate  is  probably  con- 
servative. About  one  half  of  this  amount  had  already  been  se- 
cured in  1917,  and  about  $100,000  additional  for  reduced  sched- 
ules and  rerouting  was  included  in  the  company's  estimate  for 
1918. 

The  evidence  indicates  that  the  company  has  proceeded  in 
good  faith  to  carry  out  the  suggestions  made  in  the  Commis- 
sion's decision  in  1916,  and  that  substantial  results  have  been 
attained,  although  they  have  been  lost  sight  of  in  the  rapid 
advance  in  prices  and  wages  which  has  taken  place.  During 
the  present  year  the  full  effect  of  what  has  already  been  done 
should  be  realized,  and  certain  other  economies  are  possible.  The 
reduction  in  the  amount  of  car  heating  and  the  fnrttier  reduction 
in  the  number  of  stopping  places,  brought  about  by  the  recora- 
mendati(Hi8  of  the  Fuel  Administrator  with  a  view  to  the  con- 
servation of  coal,  should  result  in  a  saving  in  expense;  and  the 
200  new  cars  which  have  recently  been  acquired  should  also 
make  possible  enhanced  efficiency  in  operation.  Aside  from 
these  changes,  however,  there  se^ns  to  be  little  prospect  that 
further  improvements  can  be  made  without  the  investment  of 
additional  capital.  If  capital  can  be  secured,  a  number  of  fur- 
ther important  improvements  are  possible,  as  will  later  appear, 
which  should  not  only  improve  service,  but  save  consideraUe 
money. 

The  possible  lessening  of  taxation  and  other  public  burdens 
wuU  be  discussed  below,  in  connection  with  the  consideration  of 
the  special  l^slation  affecting  the  company  which  has  recentty 
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been  enacted.  At  best,  bowever,  sucb  a  lessening  could  only  meet 
in  part  the  company's  financial  needs- 
Coming  to  the  final  remedy  suggested,  under  pres^it  condi- 
tions some  substantial  increase  in  revenue  is  an  unavoidable 
alternative,  and  the  raising  of  fares  is  the  only  important  means 
by  which  this  may  be  accomplished.  The  revenue  from  freight 
traffic  has  grown  considerably  since  the  war  began,  but  is  still, 
by  comparison,  of  minor  consequence.  Last  year  the  total  in- 
come from  this  source  was  $465,078,  while  the  passenger  revenue 
amounted  to  $9,952,970.  No  doubt  the  company  will  follow  the 
lead  of  the  steam  railroads  and  increase  its  freight  rates  mater- 
ially, and,  if  it  had  the  facilities,  the  possibility  of  adding  to 
this  form  of  business  is  now  very  great.  With  existing  traffic 
congestion  on  the  steam  lines,  both  shippers  and  the  Federal  gov- 
ernment would  welcome  the  diversion  of  short-haul  business  to 
the  electric  lines.  Unfortunately,  however,  the  car  and  terminal 
facilities  of  the  company  are  limited,  and  cannot  be  enlarged 
without  the  expenditure  of  substantial  sums  of  capital,  so  that, 
while  its  freight  revenue  is  likely  to  continue  to  grow  rather 
i*apidly,  there  is  little  chance  that  this  traffic  will  prove  a  large 
factor  in  bettering  the  company's  financial  situation  within  the 
immediate  future.  Some  benefit  is  also  likely  to  come  from  the 
recent  jitney  legislation.  Under  the  new  statute,  this  Commis- 
sion can,  on  appeal,  protect  street  railway  companies  from  unfair 
and  unreasonable  competition  from  this  source,  if  they  are  unable 
to  secure  such  protection  from  the  local  authorities.  At  certain 
points  in  Bay  State  territory,  jitney  competition  has  cut  into 
earnings  seriously,  and  it  is  possible  that  public' regulation  of 
this  matter  may  have  a  favorable  eifect  upon  income.  The  finan- 
cial relief,  however,  which  can  be  afforded  either  from  an  in- 
crease in  freight  revenue  or  from  the  restriction  of  jitney  com- 
petition, is  not  of  large  consequence,  and  main  reliance  must  be 
placed  upon  an  increase  in  passenger  fares. 

If  fares  must  be  raised,  the  two  further  questions  which  arise 
are  whether  the  new  schedules  proposed  by  the  company  provide 
for  a  larger  increase  in  revenue  than  is  necessary,  and  whether 
they  are  just  and  reasonable  in  their  application  to  the  various 
sections  of  the  large  territory  which  the  company  server  The 
peculiar  characteristics  of  the  Bay   State  system  have  been 
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pointed  out  in  other  cases.  Quoting  from  the  Fall  River  Case, 
5  P.  S.  C.  33 :  "It  is  not  a  simple,  honw^eneous  property,  but 
rather  a  collection  of  urban  street  railway  systems  scattered  all 
c»ver  eastern  Massachusetts  and  tied  loosely  together  by  so-called 
interurban  lines  which  are  slow-speed  routes  located  largely  along 
country  highways.  As  stated  in  the  last  fuinual  report  of  the 
Commission  (page  xix.),  ^one  of  the  most  difficult  questions  for 
the  Commission  to  decide  was  how  far  this  great  and  complex 
system,  operating  in  ninety-one  cities  and  towns,  including  those 
in  iN'ew  Hampshire  and  Khode  Island,  ought  to  be  regarded  as  a 
single  unit  for  rate-making  purposes,  and  to  what  extent  patrons 
in  the  richer  territory  ought  to  be  called  upon  to  make  up  defi- 
ciencies in  the  lean.'  *' 

In  presenting  its  case  under  schedule  No.  75,  the  company 
attempted  a  segr^ation  of  earnings  on  the  "country  portion" 
of  its  Massachusetts  property,  as  distinguished  from  the  "city 
portion."  As  then  drawn,  the  line  was  between  the  routes  cov- 
ered by  the  mileage  zone  system  which  forms  the  basis  of  schedule 
No.  75,  at  that  time  including  Gloucester-^— and  the  city  terri- 
tory not  so  treated.  Since  then,  schedule  No.  77  has  cut  down 
the  city  zones,  placing  additional  track  under  the  mileage  zone 
plan,  and  a  central  6-cent  fare  area  has  been  created  in  Glou- 
cester. In  making  this  segr^ation,  an  average  investment  per 
mile  of 'bingle  track  was  used  to  determine  the  total  investment 
in  the  country  lines.  This  average  investment  was  based  upon 
the  amounts  shown  in  the  detail  of  the  Feustd  appraisal  (used 
in  the  1916  case)  for  certain  typical  country  lines,  and  was 
$28,700  per  ifiile.  The  gross  income  for  1917  was  used  (two 
months  being  estimated,  as  the  exhibit  was  prepared  in  Novem- 
ber), and  the  division  of  income  as  between  the  city  and  country 
lines  was  based  upon  observations  made  in  a  traffic  survey  of  the 
entire  system.  In  dividing  operating  expenses  between  the  two 
classes  of  lines,  the  expenses  on  the  country  lines  were  figured  at 
the  rate  of  22  cents  per  car  mile.  The  total  operating  expenses 
in  1917,  without  including  depreciation,  averaged  25.08  cents 
per  car  mile  for  all  lines,  but  on  most  country  lines  the  expense 
is  relatively  less  than  in  the  city. 

Made  up  in  this  way,  the  segregation  showed  that  the  "coun- 
try portion"  failed  by  a  small  margin  to  earn  operating  expenses, 
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and  fafled  by  $1,359,428  to  earn  all  eharges  and  a  6  per  cent 
return  on  the  estimated  investment.  The  "city  portion,''  how- 
ever, earned  all  charges,  including  full  provision  for  depreciation, 
and  came  within  $253,935  of  yielding  the  desired  6  per  cent, 
the  return  actually  earned  amounting  to  5.08  per  cent  on  the 
investment  In  considering  these  figures,  it  should  be  remem- 
bered that  the  increased  fare  was  operative  on  the  city  lines  only 
during  the  last  six  months  of  1917,  while  it  was  in  effect  on  the 
country  lines  throughout  the  year. 

While  this  segregation  of  financial  results  as  between  the  two 
classes  of  lines  is  merely  an  estimate,  in  the  opinion  of  the  Com- 
mission it  represents  a  reasonable  approximation  of  the  facts. 
?'he  assumptions  were  not  unfavorable  to  the  country  lines,  the 
investment  per  mile  and  the  operating  expense  per  car  mile  which 
were  used  being  relatively  low.  The  segregation  shows  that  the 
country  lies  are  chiefly  responsible  for  the  poor  financial  condi- 
tion of  the  company.  The  city  districts,  however,  will  supply 
the  bulk  of  the  additional  revenue  if  the  new  schedules  are 
adopted.  The  following  table  shows,  in  the  first  column,  the  rela- 
tive responsibility  of  the  city  and  country  lines  for  the  income 
deficiency  of  the  company  in  1917,  according  to  the  s^fregation 
submitted ;  in  the  second  column,  the  relative'  amounts  of  addi- 
tional revenue  to  be  obtained  from  the  two  classes  of  lines  under 
the  new  schedules  as  filed,  assuming  that  each  class  should  be 
given  credit  for  one  half  the  increase  to  be  obtained  from  the 
change  in  reduced-rate  tickets;  and,  in  the  third  colunm,  the 
relative  amounts  to  be  obtained  under  the  compromise  plan 
agreed  to  in  the  conferences  between  the  ccxnpany  and  certain 
representatives  of  the  city  districts : 


Column  No.  1. 

Column  No.  2. 

Column  No.  3. 

City  lines .,.•.. 

15.74% 
84.26% 

70.04% 
29.96% 

63.77% 

fJnuntrv   lines 

36.23% 

100.00% 

100.00% 

100.00% 

If  the  s^r^ation  were  continued,  the  investigation  made  in 
1916  leaves  no  doubt  that  some  of  the  country  lines  would  be 
shown  to  be  considerably  above  the  average  in  net  earnings,  and 
that  a  rather  veide  variation  would  also  be  disclosed  in  the  earn- 
ings of  the  city  districts.  It  is  probable,  indeed,  that  some  of 
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these  districts  have  been  earning  all  charges  and  the  full  6  per 
cent  return  upon  investment.  Upon  the  evidence  it  is  clear  that, 
in  preparing  its  new  schedules  of  rates,  the  company  has  treated 
the  entire  property  as  a  unit,  without  regard  to  the  relative  earn- 
ings of  the  various  sections,  and  has  proceeded  upon  the  theory 
that  a  return  of  6  per  cent  upon  the  ^tire  investment  must  in 
any  event  be  earned,  and  that,  if  some  lines  are  unable  to  pro- 
duce their  quota,  the  deficiency  must  be  made  good  elsewhere. 

Schedule  No.  77  undoubtedly  provides  for  very  high  urban 
fares.  In  two  recent  cases  the  Commission  has  allowed  street 
railway  companies  to  adopt  a  "zone  system"  in  city  districts. 
In  the  Holyoke  Case,  the  radius  of  the  inner  zone,  taking  the  dis- 
tances on  the  lines  which  ext^id  beyond  this  zone,  averages  about 
2f  miles,  and  in  the  Springfield  Case  the  similar  radius  averages 
about  3.2  miles.  In  both  instances  the  fare  within  .this  inner 
zone  is  5  cents,  witii  full  transfer  privileges,  and  the  fare  to  and 
from  points  in  the  adjacent  outer  zone,  if  tickets  are  used,  is 
6f  cents.  In  the  present  instance,  the  radius  of  the  inner  zone 
in  no  case  averages  2  miles,  and  in  some  cases  it  is  nearer  1^ 
miles,  yet,  even  under  the  compromise  plan,  the  cash  fare  in  this 
inner  zone  is  6  cents  and  the  5-cent  tidcets  carry  no  transfer 
privileges.  The  vice  president  of  the  company,  Mr.  Steams, 
who  has  a  wide  acquaintance  with  conditions  in  other  parts  of 
the  country,  was  asked  at  the  hearing  whether  he  knew  of  any. 
company  operating  in  cities  of  the  size  of  Lynn,  Brockton,  Fall 
Eiver,  and  Lowell  which  serves,  for  a  5-cent  fare,  an  area  as 
small  as  the  proposed  inner  zones  under  schedule  No.  77,  and 
also  whether  he  knew  of  any  company  operating  in  such  territory 
which  proposes  to  increase  its  fare  to  6  cents  and  reduce  the 
area  sensed  to  such  limits.  To  both  questions  he  replied  in  the 
negative  (record,  pp.  87,  88).  If  this  new  schedule  is  approved, 
it  seems,  without  much  question,  that  the  urban  fares  in  the 
territory  served  by  the  Bay  State  company  will  be  relatively 
Ijigher  than  the  urban  fares  charged  elsewhere  in  the  country. 

How  high  these  fares  would  be  may  be  shown  by  another  illus- 
tration. The  city  of  Woburn,  because  of  its  small  size,  has  not 
been  included  in  schedule  No.  77,  and  the  fares  on  its  lines  are 
based  upon  the  mileage  zone  plan  and  included  in  schedule  No- 
75.  If  both  schedules  should  be  approved,  the  result  would  be 
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that  from  the  center  of  Wobum,  from  which  four  lines  radiate^ 
one  could  go  3  miles  in  any  direction  for  a  C-cent  diarge.  This, 
however,  would  be  impossible  in  any  of  the  lai^r  cities.  The 
TTiinimiim  fare  for  a  3-mile  ride  from  the  center  of  any  of  these 
cities  would  be  7^  cents  in  rush  hours  and  6 J  cents  in  the  "off- 
peak'*  hours,  even  under  the  compromise  plan,  and  in  some  in- 
fi^tances  it  would  be  10  cents,  where  the  limit  of  the  "outer  zone'* 
io  less  than  3  miles  from  the  center.  For  similar  reasons  Glou- 
cester, like  Woburn,  has  been  eliminated  from  schedule  No.  77 
foid  a  central  area  created,  under  which  the  charge  would  be  6 
cents,  with  full  transfer  privileges.  Under  this  arrangement  one 
could  go,  on  any  one  of  the  radiating  lines,  about  2^  miles  from 
the  center  of  Gloucester  for  6  cents,  a  result  which  would  be 
impossible  in  the  larger  cities  included  in  schedule  No.  77. 
Much  the  same  is  true  of  Hyde  Park,  in  which  a  similar  6-cent 
central  area  has  been  created.  The  only  advantages  which  the 
larger  cities  have  over  Woburn,  Gloucester,  and  the  Hyde  Park 
district  of  Boston  lies  in  the  5-cent  tickets  in  rush  hours  and  the 
4i-cent  tickets  in  "off-peak"  hours,  available  for  short-haul  rides. 
These,  however,  are  a  part  of  the  compromise  plan  resulting  from 
the  conferences,  and  were  not  a  feature  of  the  schedules  as  origi- 
nally filed. 

Before  proceeding  further  in  the  consideration  of  the  pro- 
posed new  fares,  it  wiU  be  well  to  note  the  change  in  the  situa- 
tion which  has  occurred  since  the  schedules  were  filed.  A  special 
act  has  just  been  passed  by  the  general  court  and  signed  by  the 
governor,  providing  for  the  reorganization  of  the  Bay  State  com- 
pany. Under  this  act,  if  it  is  accepted  by  the  company,  as  it 
probably  will  be,  the  property  will  be  taken  over  by  a  new  com- 
pany capitalized  on  such  a  basis  that  the  annual  interest  and 
dividend  charges  (computing  dividends  on  the  conunon  stock 
at  6  per  cent)  will  not  exceed  6  per  cent  upon  the  amount  found 
by  the  Commission  in  1916  to  have  been  honestly  and  prudently 
invested  in  tlie  property,  plus  additions  and  improvements  since 
made.  The  present  inflation  of  the  capitalization  will  thus  be 
reduced,  although  not  entirely  eliminated.  New  capital  is  to  be 
furnished,  partly  by  the  security  holders  and  partly  through  the 
issue  of  serial  bonds ;  and  these  bonds^  which  may  be  issued  to 
the  extent  of  $5,000,000,  will  in  effect  be  guaranteed  by  the 
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commonwealth,  any  resulting  burden  being  distributed  propor- 
tionately upon  the  cities  and  towns  served  by  the  company.  To 
this  extent,  therefore,  the  credit  of  the  commonwealth  will  be 
placed  behind  the  company.  In  return,  full  control  over  man- 
agement and  operation  will  be  placed  for  a  period  of  ten  years 
in  the  hands  of  a  board  of  five  trustees  appointed  by  the  governor, 
and  the  jurisdiction  of  this  Commission  over  rates  and  service 
during  this  period  will,  in  general,  ceasa  Fares  are  to  be  estab- 
lished upon  the  so-called  "cost  of  service"  plan,  with  the  intent 
of  meeting  all  charges  and  producing  a  return  of  6  per  cent 
upon  the  investment;  but  this  provision  is  modified,  in  a  some- 
what indefinite  way,  by  a  further  provision  in  another  section 
that  the  territory  shall  be  divided  into  two  fare  districts,  one 
north  and  the  other  south  of  Boston,  and  that  these  two  districts 
shall  be  subdivided  into  "smaller  fare  districts,"  as  the  trustees 
may  deem  reasonable,  in  each  of  which  fares  are  apparently  to 
be  adjusted  upon  the  "cost  of  service"  principle,  "as  far  as  is 
consistent  with  the  public  interest  and  reasonably  practicable." 

"For  the  purpose  of  preventing  undue  increases  in  fares  dur- 
ing the  period  of  abnormal  prices  caused  by  the  present  war," 
the  trustees  are  also  permitted,  with  the  approval  of  this  Com- 
mission, "to  postpone  making  amortization  charges  and  charges 
against  earnings  to  cover  depreciation  until  such  period  not  ex- 
ceeding one  year  after  the  termination  of  the  present  war  as 
they  may  fix."  The  company  is  relieved,  "during  the  continu- 
ance of  the  war  and  for  a  period  of  two  years  thereafter,"  from 
paying,  except  with  the  express  approval  of  this  Commission 
after  a  hearing,  "any  part  of  the  expense  of  the  construction, 
alteration,  maintenance,  or  repair  of  any  street,  highway,  or 
bridge,  or  any  structure  maintained  or  placed  therein  or  thereon, 
or  of  the  abolition  of  any  grade  crossing,  or  the  removal  of  wires 
from  the  surface  of  any  street  or  highway  to  an  underground 
conduit  or  other  receptacle,"  or  any  other  expense  of  similar  na- 
ture. 

The  importance  of  this  change  in  the  situation  wiU  be  appar- 
ent in  connection  with  certain  testimony  ol  the  vice  president  of 
the  company,  Mr.  Steams,  at  the  public  hearings.  When  asked 
whether,  if  a  statute  embodying  the  so-called  "cost  of  service" 
plan  were  enacted  and  made  applicable  to  the  Bay  State  road, 
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be  urould  desire  to  put  into  effect  the  same  fares  as  proposed  in 
the  s^edules  before  the  Cammission,  he  replied  that  he  would 
advocate  lower  fares,  if  the  legislation  re-established  the  credit 
of  the  company  so  that  capital  could  be  secured  for  needed  im- 
proYomentSy  and  if  it  also  relieved  the  company  from  important 
existing  burdens.  Be-establishment  of  credit  he.coiisidered  the 
*^08t  important  element"  (record,  p.  134),  and  this  alone  would 
justify  the  ^Smmediate  expanding"  of  the  city  area  (record,  p. 
133).  A  map  before  the  Ccnnmis^on  at  the  time  showed,  in 
red,  the  lines  within  the  proposed  inner  zones  and,  in  brown,  the 
lines  within  the  proposed  adjacent  outer  zones.  When  asked 
whether,  if  such  legislatiqp  as  he  desired  were  in  effect,  he 
would  start  with  a  different  sdiedule  from  the  one  under  con- 
sideration, he  replied  (record,  pw  134) :  "I  would  not  waste  a 
minute  recommending  to  Mr.  Dcmham  (the  receiver)  to  take  in 
the  city  center,  to  take  in  the  brown."  What  rate  of  fare  would 
be  desirable  in  this  enlarged  area  he  felt  was  dependent  upon 
the  extent  to  which  burdens  were  removed,  but  if  the  excise  tax 
and  the  corporate  franchise  tax  alone  were  eliminated  he  did 
not  feel  that  this  would  "justify  very  much  of  a  reduction  in 
the  rate  of  fare  in  this  combined  red  and  brown  area  from  6 
cents,  if  any  at  all."  The  plain  implication  from  his  testimony 
was  that  the  rate  of  fare  would  not,  in  any  event,  be  higher  than 
6  cents,  and  might  be  lower. 

The  importance  of  re-establishing  credit,  in  his  opinion,  lay 
in  the  economies  which  could  be  secured  within  a  comparatively 
short  time,  if  only  capital  were  available.  In  this  connection  he 
mentioned  especially  the  building  of  a  new  shop,  which  would 
greatly  reduce  the  cost  of  ear  repair  (record,  pp.  137,  138).  He 
r^arded  it  as  "a  crime  that  it  costs  3^  cents  a  car  mile  to  keep 
cars  in  fit  condition.  It  ought  not  to  be  over  2J  cents  a  mile." 
In  his  opinion  it  would  be  sound  judgment  "to  anticipate  this 
reduction  in  unit  costs,  and  immediately  apply  it  either  to  an 
expansion  of  the  city  centers  or  to  some  other  means  or  some 
other  methods  of  arriving  at  its  equivalent."  Other  improve- 
ments of  similar  nature  which  mi^t  be  made  would  be  the  intro- 
duction of  one-man  cars  on  certain  lines,  and  the  improvement 
in  the  physical  condition  of  tracks,  resulting  in  faster  schedules 

and  reduced  maintenance  cost. 
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From  what  has  already  been  said,  it  will  be  clear  that  the 
legislation  actually  passed  meets  the  requirements  mentioned  by 
Mr.  Stearns  to  an  extent  which  probably  was  not  anticipated  at 
the  time  when  his  testimony  was  given.  It  absolutely  re-estab- 
lishes the  credit  of  the  company,  so  far  as  capital  for  all  improve- 
ments desirable  in  the  immediate  future  is  concerned,  adding  the 
credit  of  the  commonwealth  to  the  company's  own  credit  as  im- 
proved by  the  statute.  It  also  relieves  the  company  from  very 
important  and  substantial  burdens,  and  makes  it  possible  for  the 
trustees,  with  the  consent  of  the  Commission,  to  postpone  depre- 
ciation and  amortization  diai^es  in  order  to  prevent  fares  from 
reaching  an  unduly  high  leveL 

Under  the  terms  of  the  new  statute,  the  control  of  this  Com- 
mission over  rates  is  only  temporary,  and  will  end  as  soon  as  the 
new  board  of  trustees  is  appointed  and  assumes  office.  When 
this  change  ^'s  effected,  the  trustees  will  have  full  control  over  the 
situation  and  complete  power  to  put  in  operation  such  rates  as 
they  deem  advisable  and  which  comply  with  the  statutory  re- 
quirements. The  necessary  preliminaries  connected  with  the 
rather  difficult  matter  of  reorganization  will,  however,  consume 
no  little  iiime;  and  it  does  not  now  seem  probable,  even  if  no 
further  obstacles  arise,  that  the  trustees  will  be  able  to  assume 
control  before  the  autumn  months.  In  the  meantime,  the  juris- 
diction of  the  Commission  over  rates  will  continue,  and  the 
decision  of  this  case  (mnnot  with  propriety  be  postponed. 

With  respect  to  the  proposed  rates  on  the  rural  interurban 
lines  covered  by  schedule  No.  75,  little  question  can  be  raised. 
The  mileage  principle  upon  which  these  rates  are  based  has  been 
approved  by  the  Commission  in  other  cases.  It  is  logical,  and 
under  it  each  passenger  pays  for  approximately  the  service  that 
he  receives,  without  discrimination.  There  are  practical  dif- 
ficulties in  the  application  of  the  principle  to  certain  traffic  con- 
ditions, and  modifications  and  adjustments  may  from  time  to 
time  prove  necessary ;  but,  as  the  Commission  said  in  the  Spring- 
field Case,  the  experiment  is  one  which  deserves  encouragement. 

The  mileage  rates  which  have  been  adopted  are  no  higher 
than  the  earnings  of  the  lines  warrant.  In  deciding  whether 
the  rate  on  a  particular  route  should  be  2  cents  or  2^  cents  or 
o  cents  per  mile,  certain  rather  arbitrary  distinctions  have  been 
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made,  but  the  higher  rates  have  not  been  applied  to  lines  where 
the  traffic  would  justify  a  lower  rate.  Under  the  recent  order 
of  Director  Gleneral  McAdoo,  the  regular  single-ticket  rate  on 
«11  steam  railroad  lines  is  now  3  cents  a  mile.  We  are  informed, 
ftlso,  that  the  Public  Service  Commission  of  Indiana  has  recently 
permitted  all  electric  interurban  lines  in  that  state  to  increase 
their  charges  to  2^  cents  per  mile.  The  most  important  objec- 
tion which  may  be  made  to  the  mileage  system  is  that,  because 
of  tfie  inequalities  in  the  existing  rates,  it  causes  a  disproportion- 
ate advance  in  the  charge  for  certain  rides,  thus  unsettling  con- 
ditions of  long  standing  to  which  business  and  population  have 
become  adjusted.  While  this  objection  has  weight,  it  does  not 
justify  a  refusal  to  permit  the  adoption  of  a  new  system  which 
is  inherently  more  logical  and  equitable  than  the  system  now  in 
effect  It  may  be  reasonable  and  desirable,  however,  in  certain 
instances  to  introduce  special  ticket  rates  to  prevent  too  violent 
a  change  in  the  transition  from  the  old  system  to  the  new.  This 
is  a  matter  which  is  discussed  below  in  connection  with  schedule 
No.  62,  dealing  with  reduced-rate  tickets. 

Schedule  No.  77,  relating  to  the  city  districts,  raises  more 
difficult  questions.  As  already  shown,  the  fares  proposed  in  this 
schedule  are  very  high,  even  under  the  compromise  plan.  If  it 
were  not  for  the  increase  of  $750,000  per  year  in  wages  which 
the  cwnpany  has  granted  within  the  past  week  to  its  employees, 
the  Commission  would  be  disposed  to  require  radical  changes. 
Apart  from  all  other  considerations,  the  legislation  which  the 
general  court  has  recently  enacted,  combined  with  the  testimony 
of  Mr.  Steams,  would  be  sufficient  justification  for  expanding  the 
inner  central  areas  to  take  in  the  outer  zones.  In  the  Bay  State 
Kate  Case  (1916)  4  Ann.  Kep.  Mass.  P.  S.  C.  69,  P.U.R.1916F, 
221,  it  was  stated  that  "in  view  of  the  provisions  of  the  statutes 
under  which  the  consolidations  were  effected,  in  view  of  the  cir- 
cumstances which  led  up  to  them,  and  in  view  of  the  little  com- 
munity of  interest  between  certain  parts  of  the  system,  it  would, 
in  the  judgment  of  the  Commission,  be  an  injustice  to  the  many 
populous  communities  which  the  Bay  State  company  serves,  to 
r^ard  its  system  wholly  as  a  unit  for  rate-making  purposes." 
It  was  further  stated  that,  while  the  communities  and  localities 
in  which  the  company  earns  the  major  part  of  its  divisible  in- 
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come  must  expect  in  some  measure  to  bear  the  burden  of  tribu- 
tary lines  which  cannot  support  themselves,  "this  does  not  go  to 
the  length  of  admitting  that  the  full  burden  of  carrying  the 
^speculative'  properties  in  sparsely  settled  territory,  which  were 
made  a  part  of  the  system  in  the  manner  above  described,  must 
be  borne  by  the  better-paying  communities."  Taking  into  con- 
sideration, therefore,  the  financial  benefits  to  be  derived  from 
the  new  legislation,  the  burden  imposed  upon  the  cily  districts 
under  schedule  No.  77  would,  in  our  judgment,  be  unjust  as- the 
situation  stood  prior  to  the  granting  of  the  last  wage  bonus. 

Manifestly,  however,  this  wage  increase  has  effected  a  marked 
change  in  the  situation.  The  amount  involved,  $750,000,  is  very 
large.  It  is  somewhat  more  than  the  amount,  $720,000,  which 
the  company  expected  to  gain  from  the  last  increase  in  fares 
in  the  city  districts,  and  much  larger  than  the  amount  actually 
realized.  It  also  is  not  far  from  one  half  of  the  sum,  $1,671,000, 
which  the  company  expects  to  realize  from  the  new  schedule  now 
under  suspension,  as  modified  by  the  compromise  agreement 
reached  in  the  conferences  with  representatives  of  the  cities 
affected.  Under  the  circumstances,  it  seems  to  the  Commission 
that  conditions  have  been  altered  so  materially  that  it  would  not 
be  warranted  in  taking  the  action  which  it  would  otherwise  be 
disposed  to  take,  and  that  the  burden  imposed  upon  the  city 
districts  by  schedule  No.  77  in  its  modified  form  has  ceased  to 
be  so  clearly  disproportionate  that  any  radical  change  in  this 
schedule  can  reasonably  be  required. 

It  is  les9  difficult  to  reach  this  conclusion  than  it  otherwise 
would  be,  because  the  proposed  zone  system  of  fares  within  the 
city  districts  seems  to  be  better  adapted  to  the  urban  territory 
in  which  the  Bay  State  company  operates  than  to  the  similar 
territory  served  by  certain  other  street  railway  companies.  For 
the  most  part  the  Bay  State  cities  are  compact,  so  that  the  thick- 
ly settled  central  portion,  as  distinguished  from  the  suburban 
fringe,  falls  in  general  witiiin  the  limits  of  the  inner  zone  as  it 
has  been  laid  out.  Since  schedide  No.  77  was  originally  filed, 
the  company  has  agreed  in  a  number  of  insrtanoes,  as  a  result  of 
various  objections  which  were  made,  to  extend  the  linrits  of  this 
zone,  and  at  the  close  of  the  public  hearings  comparatively  little 

opposition  was  offered  to  the  new  plan  by  the  majority  of  the 
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communities  affected.  There  seems  to  be  a  rather  general  feel- 
ing that  the  preservation  of  a  6-cent  rate  for  short-haul  traffic 
within  the  central  areas  and  the  experimental  introduction  of  a 
still  lower  rate  during  the  "off-peak"  hours  compensate  in  sub- 
stantial measure  for  the  disadvantages  of  the  zone  arrangement, 
and  will  afford  an  opportunity  to  test  the  effect  of  low  charges 
in  inducing  increased  riding  which  may  prove  of  considerable 
value  to  the  communities  in  the  future. 

Regarded  from  this  point  of  view,  the  new  schedule  is  an 
attempt  to  confine  the  inner  zone  within  which  the  minimum 
fare  is  charged  to  the  limits  of  the  thickly  settled  portion  of  a 
city,  rather  than  an  attempt  to  reduce  it  to  an  arbitrary  circular 
area  with  a  radius  of  approximately  1^  miles ;  and  for  this  rea- 
son the  precedent  established  is  less  undesirable  and  dangerous 
to  the  publie  interest.  It  is  a  well-established  principle  in  city 
traffic  that  the  short-haul  offsets  the  long-haul  riding,  and  on 
this  account  the  central  single-fare  area  may  often,  without  detri- 
ment to  the  earnings  of  a  company,  be  made  much  larger  than 
would  at  first  thought  appear  possible.  Obviously,  to  use  an 
extreme  illustration,  the  establishment  of  an  inner  zone  in  the 
city  of  BoBUm  with  a  radius  of  1^  miles  or  even  2  miles  would 
be  unwarranted  and  absurd.  In  the  Bay  State  territory,  how- 
ever, the  inner  zones  as  laid  out,  with  the  modifications  which 
have  since  been  made,  on  the  whole  do  not  appear,  in  the  present 
war  emergency  and  in  view  of  all  the  circumstances,  to  be  beyond 
the  pale  of  reason. 

The  most  important  objections  to  the  new  plan  were  raised 
by  representatives  of  the  cities  of  Haverhill  and  of  Brockton. 
They  fed  that,  whatever  may  be  true  of  the  other  cities  which 
the  company  serves,  tl^  zone  system  is  not  suited  to  the  require- 
ments of  their  particular  communities.  Brockton  is  surrounded 
by  a  number  of  smaller  manufacturing  centers,  all  located  within 
a  radius  of  about  7  miles,  which  are  united  to  the  larger  com- 
munity by  strong  ties  of  business  and  conmaercial  interest.  Shoe 
manufacturing  predominates  in  the  district,  and  there  is  much 
interchange  of  labor.  For  this  reason,  street  railway  transpor- 
tation facilities  are  unusually  important  and  the  traffic  density 
comparativdiy  high.  The  representatives  of  the  district  were 
atrongly  of  the  opinion  that  the  zone  system,  unless  substantially 

P.U.B.1918D. 


Digitized  by 


Google 


906  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

modified,  would  result  in  rates  between  Brockton  and  the  neap4)y 
communities  which  would  be  decidedly  injurious  to  the  public 
interest.  In  the  case  of  Haverhill,  it  was  argued  that  the  popu- 
lation is  less  centralized  than  the  population  of  most  of  the  other 
cities  and  the  thickly  settled  territory  less  symmetrically  located, 
so  that  the  limits  of  the  proposed  inner  zone  would  exclude  ce^ 
tain  parts  of  the  community  which  ought  reasonably  to  be  in- 
cluded within  any  central  area. 

So  far  as  Brockton  is  concerned,  it  seems  to  the  Commission 
that  such  adjustments  as  are  desirable  can  properly  be  made 
through  the  use  of  workingmen's  tickets.  If  the  new  schedules 
are  approved,  one  function  which  these  tickets  will  perform  will 
be  to  absorb  some  portion  of  the  shock  which  the  change  from  the 
old  to  the  new  system  of  fares  might  otherwise  offer  under  ce^ 
tain  conditions,  and  to  afford  such  concessions  as  are  reasonable 
to  traffic  moving  regularly  in  considerable  volume  between  a  city 
district  and  some  point  in  interurban  territory  beyond  the  outer 
zone.  Schedule  No.  62  already  provides  for  a  number  of  such 
tickets  in  Brockton  territory,  but  it  is  quite  possible  that,  under 
the  conditions  which  will  be  created  by  the  introduction  of  the 
zone  system,  still  other  tickets  of  this  character  will  prove  neces- 
sary to  prevent  interference  with  the  free  interchange  of  labor 
which  is  so  essential  to  the  welfare  of  this  district.  This  ques- 
tion is  further  considered  in  ccmnection  with  schedule  No.  62. 

The  representatives  of  Haverhill  were  not  opposed  to  an  in- 
crease in  fare,  but  urged  that  the  inner  and  outer  zones  be  com- 
bined in  their  city  district  and  a  straight  6-cent  fare  c^rged 
without  reduced-rate  tickets  of  any  sort,  even  if  a  charge  for 
transfers  were  also  made.  The  company  objected  to  this  plan, 
partly  because  it  would  somewhat  reduce  revenue,  but  chiefly  be- 
cause it  would  break  the  uniformity  of  the  new  fare  plan  and 
create  an  undesirable  precedent. 

Upon  consideration  of  all  the  evidence,  it  seems  to  the  Com- 
mission that  this  argument  has  weight.  Both  the  outer  and  the 
inner  zones  proposed  for  Haverhill  are  comparatively  large. 
Taking  the  limits  on  the  lines  which  extend  into  interurban 
territory,  the  outer  zone  has  an  average  radius  of  3.26  miles, 
and  one  line  extends  3.78  miles  from  the  center.    The  inner  zone 

has  an  average  radius  of  1.72  miles.  Haverhill  is  not  a  large 
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city,  and  the  investigatioii  in  the  1916  rate  case  indicated  liiat 
it  is  not  as  profitable  territory  for  the  street  railway  company 
as  some  of  the  other  cities.  The  chief  objections  to  the  new  plan 
which  were  raised  at  the  hearings  relate  to  traffic  between  Haver- 
hill and  points  which  lie  beyond  the  outer  zone.  If  adjust- 
ments in  the  fares  charged  for  snch  rides  are  desirable,  they  can 
be  made  by  the  nse  of  workingmen's  tickets.  The  situation  is 
not  so  different  from  the  situation  existing  in  the  other  cities 
that  the  Commissioai  would  be  justified  in  compelling  the  com- 
pany to  make  an  exception  in  this  case. 

The  new  system  of  charges  is,  of  course,  an  experiment.  The 
company  is  strong  in  the  belief  that  it  will  prove  a  successful 
experiment,  both  from  the  revenue  standpoint  and  in  other  re- 
spects; but  there  are  many  who  hold  different  views  and  who 
feel  that  the  complexity  created  by  the  various  kinds  of  tickets 
will  prove  a  source  of  embarrassment  in  operation  and  in  the 
collection  of  revenue,  and  that  the  large  increase  in  the  charge 
for  many  rides  will  divert  traffic  to  the  steam  railroads  or  to 
jitneys,  and  even  have  a  tendency  to  draw  population  from  the 
country  to  the  city  districts.  What  system  of  charges  it  is  best 
for  street  railway  companies  to  adopt  xmder  existing  conditions, 
both  in  their  own  and  in  the  public  interest,  is  still  an  open  ques- 
tion, and  trial  and  experience,  rather  than  theory,  must  in  the 
last  analysis  decide  this  question.  When  the  public  trustees 
assume  control  of  this  road,  it  is  quite  possible  that  they  may 
find  it  necessary  or  desirable  to  undertake  a  revision  of  the  fares 
which  are  now  being  established,  and  experience  may  show  that 
this  revision  should  follow  the  lines  now  apparently  desired  by 
the  people  of  Haverhill.  For  the  present,  however,  it  seems 
best  to  apply  the  same  rule  to  this  city  as  to  the  other  large 
cities  which  the  company  serves. 

Schedule  No.  62  deals,  as  aforesaid,  with  the  so-called  "work- 
ingmen's tickets."  The  chief  question  in  regard  to  this  schedule 
is  whether  these  reduced-rate  tickets  are  provided  in  all  cases 
where  they  reasonably  should  be  provided.  The  company  has 
merely  retained  some  of  the  tickets  of  this  nature  which  were 
introduced  under  the  existing  system  of  fares,  adjusting  the  rate 
at  which  they  are  to  be  sold  on  a  uniform  percentage  basis  to  the 

regular  rates  under  the  new  fare  plan.  In  only  a  very  few 
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instances  hks  it  introduced  such  tickets  on  routes  where  they  are 
not  now  provided.  The  adoption  of  the  mileage  and  zone  system 
of  charges  will  diange  the  situation  very  materially,  and  a  rea- 
sonable need  for  "workingmen's  tickets''  will  probably  arise  in 
a  nimiber  of  cases  which  are  not  covered  by  schedule  No.  62. 
This  was  indicated  very  clearly  by  the  testimony  at  the  public 
hearings,  and  was,  indeed,  admitted  by  the  company.  It  is  very 
difficult  for  the  Commission,  however,  to  acquire  a  sufficiently 
intimate  knowledge  of  the  traffic  conditions  in  the  very  extensive 
territory  which  the  Bay  State  company  serves,  covering  as  it  does 
most  of  eastern  Massachusetts,  so  that  it  can  determine  in  ad- 
vance of  a  trial  of  the  new  fares  the  localities  in  which  additicmal 
reduced-rate  tickets  ought  to  be  supplied. 

The  matter  is  one  in  which  the  interest  of  the  company  is  veiy 
nearly  as  great  as  the  interest  of  the  publia  As  has  been  shown, 
one  important  purpose  of  these  tickets  is  to  adjust  the  new  sys- 
tem of  charges  to  conditions  which  have  become  established  under 
the  existing  system,  and  to  prevmit  an  interference  with  the 
movement  of  labor  and  the  conduct  of  business  which  would  be 
undesirable  for  all  concerned, — ^for  the  company  as  well  as  for 
its  patrons.  The  company  has  shown  a  disposition  to  recognize 
this  fact,  has  already  agreed  to  modifications  of  tickets  provided 
for  in  schedule  No.  62,  and  has  admitted  that  the  evidence  dis- 
closed a  probable  need  for  additional  tickets  in  certain  odier 
cases.  The  manag^nent  has  also  taken  the  unusual  but  praise- 
worthy step  of  enlisting  the  aid  of  its  motorm^i  and  conductors 
in  securing  full  information  in  regard  to  local  traffic  conditions 
on  all  routes,  so  that  it  may  be  in  a  still  better  position  to  make 
the  adjustments  which  experience  may  ^ow  to  be  desirable. 
Under  the  circumstances  it  seems  to  the  Commission  that  the 
best  course  for  it  to  pursue  is  to  hold  this  matter  in  abeyance 
for  the  time  being,  allowing  the  schedule  to  take  effect  without 
further  modification,  but  reserving  the  right,  upon  petition,  to 
take  up  particular  cases  for  consideration  at  any  time  without 
prejudice,  in  case  the  company  fails  to  introduce  the  additional 
tickets  or  to  make  the  further  changes  which  its  patrons  believe 
to  be  reasonably  necessary. 

The  attitude  of  the  Commission  will  be  the  same  with  respect 
to  extensions  or  alterations  of  zone  limits.     The  company  has 

P.U.R.1918D. 

Digitized  by  VjOOQIC 


RE  BAY  STATB  STR££T  R.  CO.  909 

met  many  of  the  specific  objections  relative  to  the  location  of 
these  limits  which  have  been  raised  by  the  cities  and  towns,  but 
in  other  cases  no  agreement  could  be  reached,  and  no  doubt  still 
further  objections  will  be  raised  when  the  new  system  goes  into 
operation.  We  have  deemed  it  desirable  not  to  attempt  to  deal 
with  these  questions  in  detail  at  this  time,  but  to  await  the  test 
of  actual  experience,  reserving  the  right,  as  in  the  case  of  "work- 
iugmen's  tickets,''  to  receive  and  act  upon  specific  complaints 
from  time  to  time  without  prejudice.  In  considering  such  cases 
the  principle  will  be  kept  in  mind  that  no  arbitrary  distance 
limits  ought  to  determine  the  boundaries  of  either  the  inner  or 
the  outer  zone,  but  that  these  boundaries  should  be  fixed  in  ac- 
cordance with  population  conditions. 

UndCT  schedule  No.  77  as  originally  filed,  the  7i-cent  tickets, 
good  between  points  in  the  outer  zone  and  points  in  the  inner 
zone,  could  be  used  in  connection  with  through  rides  to  or  from 
interurban  territory  beyond  the  outer  zone.  Under  the  compro- 
mise plan,  however,  the  7%-cent  tickets,  which  took  the  place  of 
the  7i-cent  tickets,  cannot  be  used  in  connection  with  such 
through  rides,  although  they  are  good  only  to  and  from  the  traffic 
centers  of  the  city  districts  and  carry  no  transfer  privileges. 
Through  riders,  therefore,  would  be  obliged  to  pay  the  8-cent  cash 
rate,  and  would  thus  be  worse  oflE  under  the  compromise  plan  than 
under  the  original  schedule.  In  the  opinion  of  the  Conamission 
there  is  no  sufficient  reason  for  this  distinction,  and  we  believe 
that -the  new  7%-cent  tickets  should  be  available  for  through  as 
well  as  for  local  riding. 

Coimsel  for  the  Swansea  &  See^onk  Street  Railway  protested 
against  any  revision  of  rates  on  the  Fall  River-Swansea  line  of 
the  Bay  State  company  that  would  interfere  with  the  present 
joint  passenger  rate  between  the  two  con^anies,  or  would  other- 
wise impair  the  revenues  of  the  Swansea  and  Seekonk  company. 
The  Swansea  and  Seekonk  was  organized  in  November,  1917, 
and  took  over  the  property  and  franchises  of  the  Providence  & 
Fall  River  Street  Railway  Company.  Its  tracks  lie  wholly 
within  the  towns  of  Swansea,  Seekonk,  and  Rehob<!>th,  and  con- 
nect witii  those  of  the  Rhode  Island  Company  at  the  Massachu- 
setts^Rhode  Island  state  line,  and  with  those  of  the  Bay  State 
Street  Railway  Company  at  the  Swansea-Somerset  town  line. 
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Through  service  is  operated  over  these  connecting  lines  from 
Providence  to  Fall  Eiver. 

At  the  present  time  passengers  may  ride  for  6  cents  from  the 
car  bam  on  the  Swansea  and  Seekonk  line  in  the  town  of  Swan- 
sea, a  distance  of  nearly  5  miles,  to  Slade^s  Ferry  bridge  on  the 
Bay  State  line.  The  distance  covered  by  this  joint  rate  is  sub- 
stantially the  same  on  the  lines  of  the  two  companies,  aiid  the 
fare  is  equally  divided.  Passengers  riding  through  to  the  center 
of  Fall  River  pay  an  additional  fare  of  6  cents  to  the  Bay  State 
company.  The  Swansea  &  Seekonk  company  therefore  receives 
3  cents  for  carrying  these  passengers  to  the  Swansea-Somerset 
line,  and  the  Bay  State  company  receives  9  cents  for  carrying 
them  from  that  point  to  Fall  River.  Under  the  schedule  filed 
by  the  Bay  State  company  the  local  rate  from  the  Swansea- 
Somerset  line  to  Fall  River  will  be  10  cents,  and  if  the  Bay  State 
company  undertakes  to  collect  the  same  amount  from  through 
passengers  there  would  be  only  2  cents  of  the  joint  rate  remain- 
ing for  the  Swansea  &  Seekonk  company.  This  joint"  rate  is 
used  largely  by  residents  of  the  village  of  Swansea,  which  is  less 
than  half  a  mile  from  the  terminus  of  the  Bay  State  line  and  is 
the  most  populous  locality  on  the  line  of  the  Swansea  &  Seekonk 
company.  As  a  result  of  the  proposed  readjustment  of  fares  of 
the  Bay  State  company,  many  residents  of  Swansea  village  would 
bo  likely  to  walk  to  the  terminus  of  the  Bay  State  line  in  order 
to  secure  a  10-cent  fare  to  Fall  River.  At  the  present  time  this 
cannot  be  done,  as  the  fare  from  the  terminus  of  the  Bay  State 
line  is  now  12  cents. 

The  Swansea  &  Seekonk  company  is  at  present  operating  un- 
der adverse  financial  conditions,  and  the  anticipated  reduction  or 
entire  loss  of  revenue  from  passengers  using  the  present  joint  rate 
would  be  so  serious  as  to  threaten  the  continued  operation  of  the 
line.  After  conference  with  oflicials  of  the  Bay  State  company, 
it  was  agreed  that  the  present  division  of  this  joint  rate  should 
not  be  disturbed.  The  Commission  is  also  willing  to  approve  a 
3-cent  rate  for  the  terminal  zone  of  the  Bay  State  company, 
which  extends  from  the  Swansea-Somerset  liiie  to  Hot-and-Cold 
lane,  a  distance  of  1.11  miles.  As  there  are  apparently  less  than 
a  dozen  houses  served  by  this  portion  of  the  line,  and  as  its  length 
is  somewhat  above  the  average,  a  3-cent  rate  would  seem  to  be 
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consistent  with  the  general  scheme  provided  for  in  the  pending 
tariff.  If  this  increase  is  made,  the  rate  of  fare  to  Fall  River 
will  be  11  cents,  which  is  less  than  the  fare  now  in  effect  This 
readjustment  should  also  favorably  affect  the  Swansea  &  Seekonk 
company,  as  very  few  of  the  residents  of  Swansea  village  would 
be  likely  to  walk  half  a  mile  to  the  terminus  of  the  Bay  State 
line  to  save  1  cent  only.  The  Commission  is  of  the  opinion  that 
these  readjustments  ought  reasonably  to  meet  the  protest  filed 
by  the  Swansea  &  Seekonk  company. 

Sinc^  the  schedules  were  originally  filed,  the  compromise  plan 
resulting  from  the  conferences  vrfth  the  oonMnunity  representa- 
tives has  been  agreed  to  by  the  company,  and  also  numerous  modi- 
fications in  zone  limits  and  ticket  provisions.  A  tentative  draft  of 
a  new  schedule.  No.  78,  combining  and  superseding  those  which 
are  now  under  suspension  and  embodying  these  various  changes, 
has  been  submitted  to  the  Conmiission.  This  has  been  examined 
by  our  Rate  and  Tariff  Department,  and  certain  changes  in  form 
iind  phraseology  will  be  necessary;  but  when  these  changes  are 
made  and  the  7%-cent  tickets  are  made  available  for  through  as 
well  as  for  local  riding,  this  revised  schedule  will  be  allowed  to 
take  effect  upon  short  notice.  In  the  meantime,  the  schedules 
under  suspension  will  be  canceled.     An  order  *o  this  effect  is 

entered  below. 

ORDER. 

It  appearing  that  on  August  10,  1917,  an  order  was  issued 
suspending  the  Bay  State  Street  Railway  Company^s  tariff  M. 
P.  S.  C.  No.  62,  making  certain  changes  in  the  reduced  rate 
workingmen's,  commutation,  and  excursion  tickets  in  Massachu- 
setts, until  October  1,  1917, 

And  that  on  November  3,  1917,  an  order  was  issued  suspend- 
ing Bay  State  Street  Railway  Company's  tariff  M.  P.  S.  C.  No. 
75,  making  changes  in  rates  of  fare  and  fare  limits  on  certain 
of  its  lines  until  January  1,  1918, 

And  that  on  April  23,  1918,  an  order  was  issued  suspending 
the  Bay  State  Street  Railway  Company^s  tariff  M.  P.  S.  C.  No. 
77,  changing  certain  rates  in  city  and  suburban  territory,  until 
June  1,  1918,  all  of  which  suspensions  have  been  extended  by 
subsequent  orders  until  June  16,  1918, 

And  it  further  appearing  that  a  full  investigation  of  the  mat- 
P.U.R.1918D. 

Digitized  by  VjOOQIC 


912  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

ters  and  things  involved  has  been  had,  and  that  the  Commission 
on  the  date  hereof  has  made  and  filed  a  report  containing  its 
findings  of  fact  and  conclusions  therein,  which  said  report  is 
herein  referred  to  and  made  a  part  hereof, — it  is 

Ordered  that  the  Bay  State  Street  Railway  Company  be  and 
it  is  hereby  notified  and  required  to  cancel  the  rates,  charges, 
and  changes  of  fare  limits  and  transfer  privileges  stated  in  the 
schedules  specified  in  said  orders  of  suspension. 

It  is  further  ordered  that  a  copy  of  this  order  be  filed  with  said 
schedules  at  the  office  of  the  ConMuission  and  a  copy  hereof  be 
forthwith  served  upon  the  Bay  State  Street  Railway  Company. 


NEW  YORK  PUBLIC  S£IRVIC£  COMMISSIOX,  SECOND  DISTRICTT. 

RE  EMPIRE  GAS  &  ELECTRIC  COMPANY. 

[Case  No8.  5918,  6960,  5998,  5999,  6000,  6001,  6002,  6003,  6359.] 

Return  —  Reasonableness  —  War  emergency  —  Necessity  of  obtain' 
ing  capital, 

1.  If  public  service  corporationa  are  to  be  permitted  to  make  the 
most  necessary  extensions  and  improvements,  or  even  to  refund  out- 
standing capital  obligations,  they  must  be  insured  such  rates  as  will 
yield  a  revenue  meeting  the  requirements  of  the  War  Finance  Corpora- 
tion, since  it  is  difficult  for  public  utilities  to  obtain  necessary  capital 
at  this  time  except  through  such  corporation. 

Return  —  War  emergency  —  Sacrifice  by  utility, 

2.  Public  utilities,  although  entitled  to  a  return  that  is  sufficient 
to  secure  capital  for  necessary  extensions  and  improvements,  are  not 
entitled  to  emergency  war  rates  yielding  as  large  a  return  as  might 
reasonably  be  expected  in  normal  times. 

[June  11,  1918.] 

Complaints  involving  the  reasonableness  of  the*  rates  of  the 
Empire  Gas  &  Electric  Company  in  the  cities  of  Auburn  and 
Geneva,  and  the  villages  of  Seneca  Falls,  Waterloo,  Phelps, 
Newark,  and  Clyde;  temporary  increases  granted  on  account  of 
the  emergency  produced  by  war. 

Appearances:  Eicbard  C.  S.  Drummond,  City  Attorney  for 
the  city  of  Auburn,  complainant;  Lapham  &  McGreeve  (by 
Nathan  D.  Lapham),  Geneva,  New  York,  and  John  S.  Gay, 
Seneca  FaUs,  New  York,  for  the  city  of  Geneva  and  for  the  vil- 
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lages  of  Phelps,  Seneca  Falls,  Clyde,  Waterloo,  and  Newark, 
complainants;  Lansing  G.  Hoskins,  Geneva,  New  York,  and 
James  T.  Hutchings,  Kochester,  for  Empire  Gas  &  Electric  Com- 
pany, respondent 

Irvine,  Commissioner :  The  Empire  Gas  &  Electric  Company 
supplies  gas  and  electric  service  in  the  cities  of  Auburn  and 
Geneva  and  the  villages  of  Seneca  Falls,  Waterloo,  Phelps,  New- 
ark, and  Clyde.  It  filed,  effective  January  1,  1917,  new  tariffs 
imposing  for  each  class  of  service  and  in  each  community  a 
consumers'  charge  or  service  charge  with  commodity  rate  reduced 
from  those  previously  obtaining.  The  result  was  to  reduce  rates 
to  large  consumers  and  to  increase  them  to  the  smaller  consumers. 
The  company  at  the  time  disclaimed  any  intention  of  making 
use  of  the  new  rates  for  the  purpose  of  increasing  its  revenues, 
and  asserted  that  the  change  was  made  for  the  purpose  of  more 
equitably  distributing  the  burden  of  the  cost  of  service.  Com- 
plaints were  filed  on  behalf  of  each  of  the  communities  named, 
except  that  in  the  village  of  Clyde  there  is  no  gas  service  and 
there  is  no  complaint  as  to  gas  rates  from  that  community.  The 
city  of  Auburn  did  not  complain  in  respect  to  gas  rates,  because 
it  relied  upon  what  it  considered  a  contract  limiting  the  respond- 
ent to  a  maximum  rate  of  $1  a  thousand  cubic  feet.  The  new 
rates,  because  of  the  service  charge,  would  exceed  this,  in  the 
case  of  certain  consumers.  The  city  of  Auburn  thereupon  in- 
stituted an  action  in  the  supreme  court  to  restrain  the  respondent 
from  enforcing  its  new  tariffs,  and  the  company  on  its  part  in- 
stituted a  proceeding  under  §  71  of  the  Public  Service  Commis- 
sions Law  asking  that  the  Conmaission  fix  just  and  reasonable 
rates  for  the  city  of  Auburn.  While  all  these  proceedings 
were  pending,  the  company  filed  another  petition  against  all  the 
communities,  asserting  that  on  account  of  changed  conditions  its 
costs  had  greatly  increased,  and  asking  the  Commission  to  fix 
gas  rates  in  all  the  communities. 

The  supreme  court,  Mr.  Justice  Clark  presiding,  July  12, 

1917,  granted  an  injunction  as  sought  by  the  plaintiffs  in  tliat 

case,  to  wit,  Mr.  Wackenhut,  an  alderman,  and  the  mayor  and 

the  city  of  Auburn.     For  convenience  all  the  cases  except  the 

complaint  of  the  company  last  filed  were  consolidated  for  the 
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purpose  of  taking  evidence,  but,  because  of  the  pendency  of  the 
injunction  proceedings,  no  evidence  was  taken  specifically  apply- 
ing to  Auburn  gas  rates,  although  ike  injunction  as  finally  framed 
permitted  the  Commission  to  make  such  inquiry. 

It  developed  on  the  hearings  that  the  contest  practically  cen- 
tered upon  the  consumers'  charge,  and  a  vast  amount  of  evidence 
was  submitted,  expert  and  otherwise,  bearing  upon  the  propriety 
of  such  a  charge  as  a  matter  of  principle  and  upon  the  reasonable- 
ness in  amount  of  the  charges  imposed.  The  hearings  continued 
until  January,  1918.  Briefs  were  filed  in  March,  but  the  evi- 
dence was  so  closely  confined  to  the  question  of  the  consumers* 
eharge  that  the  record  was  left  without  sufficient  evidence  to  en- 
able the  Commission  to  fix  proper  rates  if  it  should  determine 
that  the  company's  tariffs  were  unlawful  or  unreasonable.  The 
war  having,  during  the  pendency  of  the  proceedings,  progressed 
to  such  an  extent  that  costs  of  supplies  and  of  labor  had  become 
seriously  affected,  the  company  sought  a  conference  with  repre- 
sentatives of  the  municipalities  with  a  view  of  arranging,  if  pos- 
sible, a  new  system  of  rates  which  would  supply  it  the  necessary 
revenue  during  the  present  emergency.  Counsel  for  the  commu- 
nities and  municipal  officials,  exhibiting  a  broad-minded  spirit 
and  realizing  the  burden  imposed  upon  the  company  by  changed 
conditions,  entered  into  such  negotiations.  At  the  first  confer- 
ence the  company  offered  to  abandon  the  consumer's  charge,  both 
gas  and  electricity,  and  to  withdraw  its  appeal,  then  pending,  from 
the  judgment  of  the  supreme  court  above  referred  to.  In  return 
the  company  merely  asked  that  the  municipalities  should  give 
fair  consideration  to  its  statements  and  representations  with  re- 
spect to  its  need  for  additional  revenue  owing  to  the  occurrence 
of  war  conditions.  The  municipalities  called  to  their  assistance 
two  of  the  experts  who  had  already  testified  on  their  behalf, 
with  the  result  that  one  of  them,  Mr.  W.  D.  Bennett,  of  Madi- 
son, Wisconsin,  presented  to  the  conmaunities  a  report  dealing 
ehiefly  with  gas  rates  and  proposing  several  tentative  schedules, 
«ach  one  designed  to  produce  approximately  the  amount  of  the 
revenue  to  which  he  found  the  company  entitled.  The  chief  of 
the  Light,  Heat,  and  Power  Division  of  this  Commission  was 
present  at  some  of  the  conferences  between  the  company's  offi- 
cials and  the  municipal  officials.  As  a  result  the  company,  while 
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protesting  that  the  estimates  were  too  low,  agreed  to  accept  them 
and  to  accept  a  proposed  schedule  of  electric  rates  which  met  the 
approval  of  the  Commission's  division  chief.  The  municipalities 
likewise  agreed  to  accept  this  result  as  to  electricity.  Neither  the 
company  nor  the  municipalities  were  satisfied  with  the  tenta- 
tive schedule  of  gas  rates  presented  by  Mr.  Bennett,  but  both 
sides  finally  agreed  to  submit  the  case  to  the  Commission,  to  use 
Mr.  Bennett's  report^  in  so  far  as  it  presented  statements  and  esti- 
mates, as  the  basis  for  its  determination,  and  authorized  the 
Commission  on  this  basis,  and,  of  course  with  general  regard  to 
the  information  already  in  its  possession,  to  determine  a  proper 
schedule  of  gas  rates. 

The  gas  situation  in  the  city  of  Auburn  was  complicated  by  the 
contract  referred  to  and  by  the  injunction  proceedings.  The 
judgment  of  Justice  Clark,  which  becomes  final  by  reason  of  the 
agreement  of  the  company  to  dismiss  its  appeal,  and  therefore 
constitutes  a  direct  adjudication  between  the  company  and  the 
city  of  Auburn,  contains  this  provision : 

"Ordered,  adjudged,  and  decreed  that  the  foregoing  directions 
and  provisions  of  this  judgment  shall  be  subject  to  modification, 
however,  upon  the  application  of  either  party,  upon  notice  at  the 
foot  of  this  judgment,  in  the  event  that  the  terms  of  said  con- 
tract rate  as  to  said  prices  for  gas  furnished  fixed  thereby ;  to  wit, 
$1.10  per  thousand  cubic  feet  gross,  $1  per  thousand  cubic  feet 
net,  with  a  minimum  monthly  rate  of  $.60,  now  effective  under 
said  contract  as  aforesaid,  shall  be  finally  superseded  by  rates 
fixed  by  the  Public  Service  Commission  of  the  state  of  New 
York;  but  unless  and  until  said  terms  shall  be  superseded  by 
rates  fixed  by  such  Commission,  and  such  Commission  shall  de- 
tennine  such  question,  said  directions  and  provisions  of  this  judg- 
ment shall  apply ;  and  this  judgment  shall  be  without  prejudice 
to  the  said  proceeding  instituted  by  the  defendant  and  now  pend- 
ing before  the  Public  Service  Commission  aforesaid;  and  said 
Commission  is  not  restrained  or  enjoined  from  proceeding  there- 
virith." 

The  common  council  passed  a  resolution  instructing  the  city  at- 
torney to  submit  the  question  of  emergency  gas  rates  for  Auburn 
to  the  Public  Service  Commission  on  the  basis  of  the  figures  con- 
tained in  the  Bennett  report  as  to  the  amount  of  revenue  to  be 
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produced  and  upon  which  the  rates  would  be  calculated,  but  not  as 
to  the  rates  either  of  them  recommended  in  said  r^wrt  "which 
are  not  approved/'  It  therefore  follows  that  the  Commission  is 
authorized,  both  by  the  judgment  and  by  action  of  the  city  coun- 
cil, to  fix  rates  in  excess  of  those  established  by  the  contract^  pro- 
vided it  shall  find  that  those  rates  are  requisite  in  order  to  enable 
the  company  to  earn  a  fair  return  on  the  value  of  its  property 
used  in  the  service  of  gas  in  the  city  of  Auburn. 

The  Commission  has  caused  to  be  made  a  careful  examinaticm 
of  the  affairs  of  the  company  on  the  basis  submitted,  and  has  de- 
termined upon  a  rate  which  probably  will  not  be  entirely  satis- 
factory either  to  the  company  or  to  the  municipalities.  As  the- 
oretical rates  they  are  not  satisfactory  to  the  Commission,  but  all 
concerned  are  confronted  by  a  very  practical  and  very  serious  con- 
dition which  requires  for  the  moment  the  discarding  of  theories 
as  to  scientific  rate  making.  All  parties  to  the  controversy  are  to 
be  congratulated  and  commended  for  taking  such  action  as  will  en- 
able the  Commission  to  fix  emergency  rates  without  a  prolonged 
investigation  involving  perhaps  a  valuation  of  the  company's- 
properties  in  each  community,  and  which  would  be  conducted  at  a 
time  when  costs  are  shifting  so  rapidly  that,  whatever  time  might 
be  taken  as  the  basis  of  the  calculation,  the  situation  would 
probably  be  materially  changed  while  the  investigation  was  in 
progress. 

In  fixing  these  rates  the  Commission  has  not  been  unmindful, 
and,  in  agreeing  to  submit  the  matter  in  this  peculiar  form  to  the 
Commission's  determination,  the  municipalities  have  not  been 
unmindful,  of  the  warning  given  by  the  Comptroller  of  the  Cur- 
rency in  his  report  for  1917,  and  by  the  Secretary  of  the  Treasury 
in  his  letter  to  the  President  of  February  15,  1918,  that  the  exist- 
ing conditions  have  thrown  upon  many  of  the  public  utility  cor- 
porations strains  which  they  are  unable  to  endure  without  prompt 
help.  Indeed  the  Secretary  of  the  Treasury  in  terms  requested 
the  state  and  local  authorities  to  respond  to  the  demand  for  ad- 
ditional revenue  on  behalf  of  the  utilities  as  an  eeaential  aid  in 
carrying  on  the  war.  The  President  by  letter  dated  February  19 
fully  indorsed  the  attitude  of  the  Secretary  of  the  Treasury,  and 
said :  "I  hope  that  state  and  local  authorities,  where  they  have 
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not  already  done  so,  will,  when  the  facta  are  properly  laid  before 
them,  respond  promptly  to  the  necessities  of  the  situation." 

[1]  It  is  difficult  for  public  utilities  to  obtain  necessary  capital 
at  this  time  except  through  the  War  Finance  Corporation.  This 
coi*poration  has  made  a  statement  substantially  as  follows : 

"The  directors  of  the  War  Finance  Corporation  do  not  feel^ihat 
they  have  authority  under  the  law  to  make  loans  except  upon 
adequate  security  as  required  by  the  act,  and  they  are  convinced 
that  the  inability  of  a  utility  company  to  earn  a  sum  at  least  suf- 
ficient to  pay  its  fixed  charges,  taxes,  maintenance,  and  repairs  is 
conclusive  evidence  of  the  inadequacy  of  its  own  obligation  as  se- 
curity. The  directors  of  the  corporation  feel  that  the  localities 
served  by  these  various  public  utility  enterprises  should  not  ex- 
pect the  War  Finance  Corporation  to  make  advances  to  any  util- 
ity company  whose  statement  shows  that  it  is  in  actual  need  of  in- 
creased revenue.  It  is  a  matter  for  the  local  authorities  to  de- 
termine  whether  or  not  an  increase  in  rates  sufficient  to  maintain 
the  enterprises  as  a  going  concern  should  be  granted. 

"It  is  urged,  therefore,  that  the  proper  authorities  give  prompt 
consideration  to  applications  made  by  public  utilities  for  per- 
mission to  increase  rates,  in  order  that  the  directors  of  the  War 
Finance  Corporation  may  know  when  applications  for  loans  are 
presented  by  public  utility  corporations,  whether  or  not  they  will 
be  able  to  give  adequate  security." 

It  is  evident  from  this  that,  if  the  public  service  corporations 
are  to  be  permitted  to  make  the  most  necessary  extensions  and  im- 
provements, or  even  refund  outstanding  capital  obligations,  the 
Commission  must  insure  to  them  such  rates  as  will  yield  a  rev- 
enue meeting  the  requirements  of  the  War  Finance  Corporation. 
It  is  not  proposed  to  permit  those  which  are  uimecessarily  high  in 
the  present  emergency,  nor  is  it  proposed  to  pursue  a  starvation 
policy,  which,  if  the  war  should  long  continue,  would  inevitably 
deprive  the  public  of  all  its  utilities.  The  rates  now  fixed  are 
emergency  rates,  and  are  made  effective  only  for  a  period  of  six 
months  from  the  effective  date  of  the  new  tariffs,  and  thereafter 
until  the  Commission  shall  upon  its  own  motion  or  upon' com- 
plaint fix  higher  or  lower  rates.    Because  of  the  manner  in  which 

the  case  is  submitted,  and  because  the  rates  are  emergency  rates, 
P.U.R.1018D. 
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no  detailed  valiiations,  calculations,  or  estimates  need  be  recited 
in  this  opinion.    The  rates  determined  upon  are  as  follows : 

GAS. 

General  Rate. 

Available  to  All  Consumers. 
Net  Rate: 

First        1,000  cu.  ft.  per  month  @   $1.50  per  M  cu.  ft 

Next         1,000  cu.  ft.  per  month  @   1.25  per  M  cu.  ft. 

All  over  2,000  cu.  ft.  per  month  @   1.10  per  M  cu.  ft. 

Minimum  Charge: 

50^  per  month  per  meter. 

Prompt  Payment  Discount: 

Gross  bills  to  be  rendered  with  10%  added  to  net  rate,  and  discounted  to 
net  rate  if  paid  within  ten  days  from  date  of  bilL 

ELECTRICITY. 

General  Lighting  Rate, 

Available  to  all  lighting  consumers,  including  incidental  use  for  heat  or 
power  by  such  small  appliances  as  may  be  conneeted  to  the  lighting  circuit 

Net  Rate: 

First        10  kilowatt  hoiu*s  per  month  @  13^  per  kw.  hr. 

Next        30  kilowatt  hours  per  month  @  1Q4  per  kw.  hr. 

All  over  40  kilowatt  hours  per  month  @ 7J^  per  kw.  hr. 

Mi/mm/iwen  Change: 
$1.00  per  month  per  meter. 

Prompt  Payment  Discount: 

Gross  bills  to  be  rendered  with  10%  added  to  net  rate,  and  discounted  to 
net  rate  if  paid  within  ten  days  from  date  of  bill. 

The  foregoing  rates  are  not  intended  to  interfere  with,  or  pre- 
vent the  establishing  of,  rates  applicable  to  large  quantities  or  to 
special  classifications  of  service. 

[2]  It  is  estimated  that  these  rates  will  afford  such  an  increase 
in  revenue  as  should  insure  the  payment  of  interest  on  the  funded 
debt  and  dividends  upon  the  preferred  stock.  They  should  also 
provide  a  moderate  surplus  available  for  dividends  on  the  com- 
mon stock.  They  certainly  will  not  yield  as  lai*ge  a  return  as 
might  reasonably  be  expected  in  normal  times.  We  think,  how- 
ever, that  the  public  service  corporations  must  and  do  expect  to 
submit  to  their  share  of  the  common  sacrifice,  and  that  neither  the 
appeal  of  President  Wilson  nor  the  ruling  of  tiie  War  Finance 
Corporation  had  in  view  the  maintenance  in  all  cases  of  normal 
profits. 

AH  concur. 
P.U3J»18D. 


Digitized  by 


Google 


ANNOTATION.  91» 

Note. — Return  under  war  conditions. 

In  Public  Service  Commission  v.  Froid  Auto  &  Oil  Co.  Docket 
No.  667,  Beport  and  Order  No.  235,  May  21,  1918,  the  Montana 
Commission  said :  "Du^e  to  the  rapid  development  in  northern  Mon- 
tana during  the  past  few  years  many  new  towns  were  established, 
which  created  a  demand  for  public  utilities.  At  that  time  a  period 
of  depression  existed  throughout  the  country  and  money  was  scarce. 
Under  the  circumstances  the  people  in  their  anxiety  for  modem  con- 
veniences readily  agreed  to  many  regulations  in  connection  with  pub- 
lic utilities  which  to-day  are  objectionable  to  many  of  the  consumers. 
The  precedent  established  by  the  original  owners  of  such  utilities, 
togetlier  with  the  constantly  increasing  cost  of  labor,  material  and 
supplies,  is  working  a  hardship  during  these  abnormal  times  upon 
the  present  owners.  The  merchant  and  the  farmer  could  not  exist 
to-day  and  pay  the  prevailing  wages  and  the  increased  costs  of  all 
commodities  if  they  were  compelled  by  regulatory  bodies  to  dispose 
of  their  wares  and  products  at  the  prices  that  prevailed  a  few  years 
ago.  Viewing  the  present  situation  from  this  angle  it  stands  to  rea- 
son that  a  public  utility  that  is  economically  managed  and  is  fur- 
nishing reasonable  service  is  entitled  to  earn  operating  expanses, 
depreciation,  and  a  fair  return  on  the  capital  invested.  It  is  im- 
portant, therefore,  to  the  development  and  the  extension  of  such 
service  that  the  exercised  power  and  public  sentiment  be  such  as 
will  not  discourage  the  investment  of  capital  in  such  enterprises; 
otherwise  the  service  is  bound  to  suffer  and  the  public  will  be  de- 
prived of  many  conveniences  which  they  now  enjoy.  It  should  not 
be  understood,  however,  that  the  utility  is  entitled  to  rates  that  will 
equal  the  entire  burden  imposed  by  the  present  abnormal  increases. 
]n  dealing  with  this  question  and  in  the  adjustment  of  rate  schedules 
it  is  the  aim  of  the  Commission  to  make  a  reasonable  division  of  the 
increased  cost  of  operation  between  the  utility  and  the  consumer." 

In  Ee  Bloomington  &  N.  R.  &  Light  Co.  No.  7704,  May  16,  1918, 
an  emergency  rate  case,  the  Illinois  Commission  said:  "The  fourtli 
contention  of  objectors,  specifically  stated  in  several  of  the  cases,  is 
that  these  petitioning  companies  in  this  emergency  should  be  content 
to  receive  returns  upon  their  investments  much  less  than  are  ordi- 
narily adequate  and  reasonable,  or,  if  necessary,  to  forego  all  return, 
if  to  receive  the  same  necessitates  an  increase  in  the  rates.  This  con- 
tention is,  in  the  opinion  of  the  Commission,  without  force.  It  is  the 
duty  of  this  Commission  in  each  case  presented  to  determine  what 
may  be  reasonable  rates  alike  for  the  public  and  for  the  utility." 

In  Ee  Utah  Gas  &  Coke  Co.  Case  No.  34,  May  31,  1918,  the  Utah 
Commission  in  granting  an  increase  in  gas  rates,  as  emergency  relief 
during  war,  said:  "Both  consumers  and  stockholders  should  realize 
that  in  a  period  of  great  stress  such  as  is  upon  us  at  this  time,  and 
for  which  neither  are  responsible,  it  cannot  be  expected  that  either 
P.U.R.1918D. 
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can  c^tinue  to  enjoy  what  in  normal  times  might  be  considered 
their  rights.  It  is  a  time  that  demands  sacrifice  and  self-denial  on 
the  part  of  everybody/* 

In  Ee  Bloomington  &  N.  E.  &  Light  Co.  No.  7704,  May  16,  1918, 
the  Illinois  Commission  after  calling  attention  to  a  contention  that 
a  detailed  valuation  and  an  appraisement  of  each  separate  utility, 
where  a  single  utility  was  furnishing  various  classes  of  service,  should 
be  made  for  the  purpose  of  determining  the  reasonableness  of  rates 
for  such  different  kinds  of  service,  said :  "This  being  an  emergency 
case  and  considering  all  the  facts  presented  by  this  record  the  Com- 
mission is  of  the  opinion  that  a  complete  and  detailed  valuation  of 
each  of  the  petitioner's  properties  is  not  necessary  to  a  determinatian 
of  the  issues  involved." 

A  temporary  surcharge  of  10  per  cent  on  the  rates  for  a  telephone 
company  was  fixed  with  a  view  of  enabling  it  to  earn  a  return  of  6.7 
per  cent  upon  its  investment,  or  over  10  per  cent  on  its  capital  stock, 
the  Commiasion  saying  that  in  view  of  its  belief  that  the  company 
should  carry  its  share  of  the  burden  caused  by  abnormal  war  condi- 
tions, this  allowance  was  generous.  Be  Mt.  Vernon  Tdeph.  Co. 
(Mo.)  Case  No.  1444,  April  24,  1918. 
P.U^.1918D. 
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Appeal  and  review. 

Missouri — State  ex  rel.  Missouri  P.  K.  Co.  v.  Public  Service  Com- 
mission (1918)  272  Mo.  645,  201  S.  W.  1143,  judgment  on  certiorari 
by  the  state,  on  the  relation  of  the  Missouri  Pacific  Railway  Company 
and  another,  against  the  Public  Service  Commission  of  Missouri, 
modifying  an  order  of  the  Commission,  so  as  to  relieve  the  railroad 
from  the  necessity  of  having  to  stop  its  west  bound  train  Xo.  5, 
except  to  put  off  passengers  from  St.  Louis  to  California,  affirmed  on 
the  facts. 

Automobiles. 

Certificates  of  public  convenience  and  necessity  for  the  operation 
of  automobiles  as  common  carriers,  were  granted  in  the  following 
cases : 

California. — Re  People's  Auto  Bus  Co.  Decision  No.  5297,  Appli- 
cation No.  3624,  April  12,  1918,  for  stage  line  between  Sacramento 
and  Mills  Station. 

Re  Lawrence  Stage  Co.  Decision  No.  5399,  Application  No.  3651, 
April  12,  1918,  for  stage  line  as  a  common  carrier  of  passengers 
between  Crescent  Mills  and  Quincy. 

Re  Harrell,  Decision  No.  5324,  Application  No.  3667,  April  18, 
1918,  for  freight  between  Plymouth  and  Sacramento. 

Re  Beamon  Truck  Line,  Decision  No.  5331,  Application  No.  3682, 
April  20,  1918,  for  freight  between  San  Diego  and  Tia  Juana. 

Re  Daggett^  Decision  No.  5335,  Application  No.  3670,  April  20, 
1918,  for  stage  line  between  Pepperwood  and  Dyerville. 

Be  Pickwick  Stages,  Decision  No.  5345,  Application  No.  3663, 
April  29,  1918,  for  stages  in  the  counties  of  San  Diego,  Imperial, 
San  Bernardino,  Riverside,  Orange  and  Los  Angeles. 

Re  Bunker,  Decision  No.  5347,  Application  No.  3688,  April  29, 
1918,  for  stage  or  truck  service  between  Palm  Springs  and  White- 
water Station. 

Re  Cascada  &  H.  L.  Stage  Co.  Decision  No.  5366,  Application  No. 
3680,  April  30,  1918,  for  freight,  passenger,  express  and  baggage 
service  between  Cascada  and  Huntington  Lake  and  intermediate 
points. 

Re  Brent,  Decision  No.  5368,  Application  No.  3674,  April  30, 
1918,  for  passenger  bus  service  between  Los  Angeles  and  Brent's 
Mountain  Crags  for  term  of  6  months. 
P.U.R.1918D.  021 
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Ee  Grieve,  Decision  Xo.  5371,  Application  Xo.  3696,  May  2, 1918, 
for  stage  or  truck  service  between  Princeton  and  Colusa. 

Re  Wood,  Decision  Xo.  5373,  Application  Xo.  3697,  May  2, 1918, 
for  stage  service  between  Bakersfield  and  Taft. 

Re  Daily  Auto  Delivery,  Decision  Xo.  5385,  Application  Xo.  3720, 
JVIay  8,  1918,  for  freight  between  Los  Augdes  and  Long  Beach. 

New  York,  Second  District. — Re  Speder,  Case  Xo.  6348,  April  2, 
1918,  for  an  autobus  line  in  the  city  of  Xewburgh,  and  through  the 
incorporated  village  of  Cornwall  and  the  hamlet  of  Firthcliffe. 

Re  Sheeley,  Case  Xo.  6374,  April  2,  1918,  for  stage  route  in  the 
city  of  Xewburgh,  to  be  operated  only  as  part  of  a  line  from  the  city 
of  Xewburgh  to  the  incorporated  village  of  Montgomery. 

Be  Britton,  Case  Xo.  6385,  April  2,  1918,  for  an  autobus  line  in 
the  city  of  Xewburgh,  said  route  to  be  operated  to  the  incorporated 
village  of  Cornwall  and  the  hamlet  of  Firthcliflfe. 

Ee  MacMorren,  Case  Xo.  6387,  April  2,  1918,  for  autobus  line  in 
the  city  of  Xewburgh,  and  in  the  incorporated  village  of  Cornwall 
and  the  hamlet  of  Firthcliffe. 

Re  Butterworth,  Case  Xo.  6388,  April  2,  1918,  for  a  stage  route 
by  autobusses  in  the  city  of  Xewburgh,  to  be  operated  through  the 
incorporated  village  of  Cornwall  and  the  hamlet  of  Firthcliffe. 

Re  Lyons,  Case  Xo.  6889,  April  2,  1918,  for  stage  route  in  the  city 
of  Xewburgh,  and  through  the  incorporated  village  of  Marlborough. 

Re  Howden,  Case  Xo.  6404,  April  11,  1918,  for  stage  route  in  the 
city  of  Xewburgh  and  between  Xewburgh  and  the  incorporated  village 
of  Montgomery. 

Re  Farrell,  Case  Xo.  6038,  April  25,  1918,  order  authorizing  the 
assignment  of  the  interest  of  William  J.  Farrell  and  John  Rose  in 
the  certificate  of  public  convenience  and  necessity  granted  by  the 
Commission  June  21,  1917. 

XJtah,—RQ  Sutton,  Xo.  4,  May  6,  1918,  for  stage  line  between 
Tipper  Bingham  and  Main  street  intersection,  and  Highland  Boy  and 
Main  street  intersection,  Bingham. 

Re  Johnson,  Case  Xo.  27,  May  6,  1918,  for  stage  line  between  Price 
and  Sunnyside. 

Re  Spring  Canyon  Auto  Line,  Case  Xo.  36,  May  10, 1918,  for  stage 
line,  for  passengers  from  Helper  to  Rains. 

Re  Cormani,  Case  Xo.  37,  May  10,  1918,  for  passenger  stage  line 
between  Helper  and  Rains. 

Re  Xeilson,  Case  Xo.  28,  May  13,  1918,  for  stage  line  known  as 
^•Xeilson's  Stage  Line"  between  Salt  Lake  City  and  Brighton. 

Certificates  of  public  convenience  and  necessity  for  the  operation  of 
automobiles  as  common  carriers,  were  denied  in  the  following  cases: 

California.— Rt  Fish,  Decision  Xo.  5310,  Application  Xo.  3515, 
April  16, 1918,  for  stage  line  between  Oakland  and  Martinez,  no  evi- 
P.L'.R.IOISD. 
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deuce  being  presented  as  to  any  public  necessity  existing  for  proposed 
service. 

UtaJi.—Re  Cardasfiis,  Case  Xo.  38,  May  16,  1918,  for  an  auto- 
mobile stage  line  between  Colton,  Scofield,  Clearcreek  and  Winter- 
quarters. 

Ee  Booth,  Certificate  of  Convenience  and  Necessity  Xo.  8,  June  4, 
1918,  for  an  automobile  stage  line  from  Garfield  to  Saltair  to  be 
known  as  the  Saltair  Line. 

Re  Welch,  Case  No.  39,  June  5,  1918,  for  an  automobile  stage  line 
between  Cotton  and  Clear  Creek  via  Scofield  and  Winter  Quarters. 

Be  Gibson,  Case  No.  45,  June  8,  1918,  for  an  automobile  stage  line 
between  Salt  Lake  City  and  Cardiff  Mine  in  the  South  Fork  of  Cot- 
tonwood Canyon. 

Re  CaiTow,  Case  No.  46,  June  8, 1918,  for  an  automobile  truck  line 
for  transportation  of  propertv'  only  between  Salt  Lake  City  and 
Brighton  and  intermediate  points  including  up  South  Fork  of  Big 
Cottonwood  Canyon  to  the  vicinity  of  the  Cardiff  Mine;  that  part  of 
certificate  relating  to  the  operation  of  automobile  stage  line  for  the 
transportation  of  passengers  between  Salt  Lake  City  and  Brighton, 
denied. 

Bridges. 

Maine,— He  SewalPs  Bridge,  R.  R.  417,  May  32, 1918,  order  direct- 
ing that  the  draw-span  in  Se wall's  bridge  in  the  \own  of  York  be 
rebuilded  in  order  to  make  the  same  safe  for  the  use  of  street  railway 
and  highway  traffic. 

Re  Great  Works  Bridge,  R.  R.  418,  May  22,  1918,  order  authoriz- 
ing certain  repairs  and  improvements  to  be  made  upon  the  Great 
AVorks  bridge  in  order  to  make  it  safe  for  street  railway  use. 

Massachusetts.— Be  Boston,  P.  S.  C.  1960,  May  16,*  1918,  order 
directing  the  alteration  and  rebuilding  of  the  bridge  at  the  crossing 
of  Beech  street,  now  Belgrade  avenue,  and  the  New  York,  New 
Haven  &  Hartford  Railroad  in  the  West  Roxbury  district  ip  the  city 
of  Boston. 

Certificates  of  public  convenience  and  necessity. 

Certificates  of  public  convenience  and  necessity  were  granted  in  the 
following  cases: 

California, — Re  Brooks,  Decision  No.  5329,  Application  No.  3620, 
April  20,  1918,  for  the  construction  and  operation  of  a  water  distril)- 
uting  svstem  in  and  adjacent  to  the  unincorporated  town  of  Lagune 
Beach. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  5351,  Application 
No.  3687.  April  29,  1918,  to  place,  erect  and  maintain  poles,  wires 
and  otfier  appliances  and  conductors,  and  to  lay  underground  con- 
ductor? for  wires  for  the  transmission  of  electricity  for  telephone  and 
P.U.R.IOISD. 
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telegraph  purposes  in,  upon  and  under  streets,  alleys,  avenues,  etc., 
in  the  city  of  Hermosa  Beach. 

Re  Midway  Gas  Co.  Decision  No.  5358,  Application  No.  3537, 
April  30,  1918,  order  declaring  that  upon  application  of  Midway 
Gas  Company,  the  Commission  will  issue  an  order  declaring  that 
public  convenience  and  necessity  will  require  the  exercise  by  said 
company  of  rights  and  privileges  under  certain  franchise  for  the 
transmission  and  distribution  of  gas  for  light,  heat,  and  industrial 
purposes  within  a  certain  definite  portion  of  Los  Angeles  County. 

Illinois, — Re  Hafner  Storage  Co.  No.  7829,  April  16, 1918,  for  the 
operation  of  a  storage  warehouse  at  2620  and  2622  South  Dearborn 
street  in  the  city  of  Chicago. 

Re  Secor  Electric  Light  &  P.  Co.  No.  7924,  April  29,  1918,  for  the 
construction  and  operation  of  a  6600-volt  electric  transmission  line 
from  the  city  of  El  Paso  to  the  village  of  Secor,  for  the  construction 
and  operation  of  an  electric  distribution  system  in  the  village  of  Secor 
and  for  the  transaction  of  the  business  of  rendering  electric  service 
in  said  village. 

Re  Farmers'  Mut.  Teleph.  Asso.  Nos.  7837,  7855,  May  1,  1918,  to 
own,  maintain,  and  operate  a  telephone  exchange  and  system  in  the 
village  of  Grayville  and  vicinity. 

Re  Jackson  Park  Storage  Co.  No.  7947,  May  13,  1918,  to  conduct 
a  general  warehowse,  storage,  packing,  moving  and  shipping  business 
at  Sixty-first  street  and  Blackstone  avenue  in  the  city  of  Chicago. 

Re  Yarhola  Pipe  Line  Co.  No.  7982,  May  13,  1918,  for  the  con- 
struction and  operation  of  a  pipe  line  about  3  miles  in  length  extend- 
ing to  South  Wood  river,  and  the  construction  and  operation  of  a 
pumping  station  and  certain  telephone  and  telegraph  lines  in  con- 
nection therewith  in  Madison  county. 

Re  Johnson  Transfer  &  Fuel  Co.  No.  7984,  May  13,  1918,  for  the 
conducting  of  a  general  warehouse,  storage,  packing,  moving  and  ship- 
ping busiuess  at  401  South  Center  street  in  Bloomington. 

Re  Teutopolis  Teleph.  Co.  No.  7879,  May  14,  1918,  to  operate  a 
telephone  system  in  the  village  of  Teutopolis  and  vicinity. 

Maine.— Re  Portland  R.  Co.  R.  R.  416,  May  16,  1918,  approving 
the  construction  of  petitioners'  railroad  on  specified  locations  in  the 
city  of  South  Portland. 

Massachusetts,— Re  Directors  of  the  Fore  River  R.  Corp.  P.  S.  C. 
1877,  May  27,  1918,  to  require  the  construction  of  a  railroad  in  the 
city  of  Quincy  and  town  of  Braintree. 

Re  Newburyport  Gas  &  E.  Co.  June  3,  1918,  order  authorizing  the 
Newburvport  Gas  &  Electric  Company  to  carry  on  the  business  of  the 
distribution  and  sale  of  electricity  within  the  towns  of  Ipswich  and 
Rowley. 

New  Jersey,— Re  Hanover  Water  Co.  June  3,  1918,  approval  of  an 
ordinance  granting  to  the  Hanover  Water  Company  permission  to  use 
P.U.R.1918D. 
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the  Btreets  and  alleywa3r8  of  Wrightstown  and  the  contiguous  terri- 
tory in  the  county  of  Burlington  for  the  purpose  of  laying  water  pipes, 
making  certain  other  constructions  necessary  for  the  carrying  on  of 
the  business  of  a  water  company  and  for  the  purposes  of  supplying 
the  inhabitants  of  Wrightstown  with  water. 

New  York,  Second  District. — Re  Patent  Vulcanite  Roofing  Co. 
Case  No.  6353,  March  14,  1918,  for  the  construction,  maintenance, 
and  operation  of  a  single  branch  track  for  the  transportation  of 
freight  from  the  tracks  of  the  Xew  York  Central  Railroad  Company 
on  Tiroli  street,  in  the  city  of  Albany,  beginning  about  1100  feet 
westerly  from  the  southwest  comer  of  Tivoli  street  and  North  Pearl 
street,  and  running  northeasterly  on,  and  along,  said  Tivoli  street, 
north  of  the  New  York  Central  Railroad  Company's  tracks  in  said 
city  for  a  distance  of  350  feet  upon  the  property  of  petitioner. 

Re  Erie  R.  Co.  Case  No.  5915,  March  19,  1918,  for  permission  to 
revoke  the  certificate  of  public  convenience  and  necessity  granted  to 
the  Frontier  Electric  Railway  Company  by  the  Board  of  Railroad 
Commissioners  on  November  14,  1906,  denied,  it  appearing  tliat  said 
certificate  was  properly  and  lawfully  granted. 

Re  Consolidated  Electric  Co.  Case  No.  6344,  March  21,  1918,  for 
the  construction  of  an  electric  plant  in  a  portion  of  the  town  of 
Northumberland. 

Re  South  Shore  Natural  Gas  &  Fuel  Co.  Case  No.  6349,  March 
21,  1918,  for  the  exercise  of  rights  and  privileges  granted  by  the 
town  of  Chautauqua  on  the  21st  day  of  July,  1913,  and  by  the  presi- 
dent and  board  of  trustees  of  Mayville,  on  the  13th  day  of  August, 
1913. 

Re  Groton  Electric  P.  Corp.  Case  No.  6198,  April  17,  1918,  for 
the  erection  and  maintenance  in  the  streets,  avenues,  lanes,  highways, 
and  public  alleys,  of  poles,  lines,  wires,  insulators,  transformer  arms, 
etc.,  for  street  lighting  and  other  purposes. 

Re  Waterville  Gas  &  E.  Co.  Case  No.  6401,  April  25,  1918,  to 
erect  and  maintain  and  replace  electric  light  poles,  conduits,  wires 
and  necessary  fixtures  in  the  town  of  Marshall  and  to  install,  main- 
tain and  operate  an  electric  light  plant  and  necessary  equipment  in 
said  town. 

Re  Syracuse  Lighting  Co.  Case  No.  6405,  April  25,  1918,  to  con- 
struct, operate  and  maintain  for  a  period  of  ten  years,  poles,  wires, 
conduits,  pipes,  and  other  fixtures  or  structures  necessary  for  the  con- 
duction or  transmission  of  currents  of  electricity  in  the  town  of 
Geddes. 

Pennsylvania. — Re  Erie  City  Pass.  R.  Co.  Municipal  Contract 
Docket  No.  862-1918,  May,  19i8,  for  the  construction  and  operation 
by  the  Erie  City  Passenger  Railway  Company  and  the  Buffalo  &  Lake 
Erie  Traction  Company  of  a  single  track  on  South  Park  Row  from 
State  street  to  French  street  and  on  French  street  from  South  Park 
P.U.R.1918D. 
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Row  to  Sixth  street  connecting  said  track  with  tracks  now  laid  on 
State  street,  French  street  and  Sixth  street  in  the  city  of  Erie,  said 
certificate  to  become  null  and  void  G  months  after  the  war. 

Re  Erie  City  Pass.  R.  Co.  Municipal  Contract  Docket  Xo.  863- 
1918,  May  15,  1918,  approving  contract  between  Erie  City  P-^.^isenger 
Railway  Company  and  Buffalo  &  Lake  Erie  Traction  Company  in 
the  city  of  Erie  granting  the  right  to  construct  and  operate  tracks  in 
certain  streets  in  said  city. 

Philippine  Islands. — Re  Orense,  Case  Xo.  962,  March  26,  1918,  for 
the  construction  and  maintenance  of  an  electric  lighting  system  in 
the  municipality  of  Guinobatan. 

Wyoming. — Re  Beatty,  No.  83,  June  4,  1918,  for  the  construction, 
operation  and  maintenance  of  a  system  for  the  distribution  of  natnrai 
gas  in  the  town  of  Worland,  for  the  use  of  the  inhabitants  thereof 
for  heating,  lighting  and  manufacturing  purposes. 

Consolidation,  merger,  and  sale. 

California. — Re  Little  Shasta  Teleph.  Co.  Decision  Xo.  5200, 
Application  Xos.  3298,  3315,  March  13,  1918,  telephone  company 
authorized  to  transfer  its  telephone  line  to  the  Klamath  Telephone 
&  Telegraph  Company. 

Re  Morris,  Decision  Xo.  5309.  Application  Xo.  3630,  April  15, 
J  918,  order  authorizing  the  sale  of  Tuolumne  Telephone  Exchange  in 
Tuolumne  and  vicinity. 

Re  Terra  Bella  City  Water  Co.  Decision  Xo.  5311,  Application  Xo. 
3656,  April  16,  1918,  order  granting  permission  to  the  Terra  Bella 
City  Water  Company  to  transfer  to  Terra  Bella  Irrigation  District 
for  the  sum  of  $10,000,  its  public  utility  water  system. 

Re  Alexander,  Decision  Xo.  5352,  Application  Xo.  3693,  April  29, 
1918,  order  authorizing  transfer  of  a  certain  public  utility  water 
system  situated  in  the  city  of  San  Diego  to  said  city. 

Re  Orange  Cove  Irrig.  Co.  Decision  Xo.  5381,  Application  Xo. 
3719,  May  8,  1918,  order  authorizing  irrigation  company  to  transfer 
to  the  Board  of  Public  Service  Commissioners  of  the  city  of  IjOS 
Angeles  its  public  utility  water  system  situated  in  part  within  the 
city  of  Los  Angeles. 

Re  Portola  Water  Co.  Decision  Xo.  5388,  Application  Xo.  3654, 
May  8,  1918,  order  authorizing  the  Portola  Water  Company,  a  part- 
nership, to  transfer  its  public  utility  water  properties  to  the  Portola 
Water  Company,  a  corporation. 

Illinois.— ^e  Byron  Electric  Light  &  P.  Co.  Xo.  7300,  April  29, 
1918,  order  authorizing  the  sale  to  the  Illinois  Xorthern  Utility 
Company  the  electric  property  at  present  owned  by  the  Byron  Electric 
Light  &  Power  Company,  free  of  all  liens  and  encumbrances,  for  the 
sum  of  $8,500. 

Re  Central  Union  Teleph.  Co.  Xo.  7956,  April  29,  1918,  order 
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granting  pennis.siion  to  sell  to  the  Bine  Mound  Telephone  Company 
live  miles  more  or  less  of  the  toll  telephone  lines  between  Decatur 
and  Blue  Mound. 

Re  Centi-al  Union  Teleph.  Co.  Xo.  7959,  April  29,  1918,  order 
authorizing  the  receivers  of  the  Central  Union  Telephone  Company  to 
sell  to  the  Moweaqua  Telephone  Company  5  miles  more  or  less  of  the 
telephone  wire  of  a  toll  telephone  line  between  Decatur  and  Mowea- 
qua, at  the  price  of  $100. 

Re  Savanna  Mut.  Teleph.  Co.  No.  7761,  May  1, 1918,  order  author- 
izing the  Savanna  Mntual  Telephone  Company  to  sell  to  the  Carroll 
County  Independent  Telephone  Company  all  of  the  telephone  prop- 
erty of  former  company  located  in  the  city  of  Savanna  and  vicinity^ 
including  all  materials,  supplies,  rights,  contracts,  and  franchises 
necessary  for  the  operation  of  said  utility,  free  of  all  encumbrances^ 
for  the  Bum  of  $19,800,  to  be  paid  in  capital  stock  of  the  Carroll 
County  Independent  Telephone  Company,  at  par. 

Re  Streckfus  S.  B.  Line,  Xo.  7935,  May  1,  1918,  order  granting 
permission  to  the  Streckfus  Steamboat  Line  to  sell  the  steel  barge 
acquired  by  it  from  the  Diamond  Jo  Line  to  the  Bluefields  Fruit  &: 
Steamship  Company  for  the  gross  price  of  $13,500. 

Re  Coles  County  Teleph.  &  Teleg.  Co.  Xo.  7949,  May  1,  1918, 
order  authorizing  the  Ashmore  Mutual  Telephone  Company  to  sell 
to  the  Coles  County  Telephone  &  Telegraph  Company  for  the  sum  of 
$2,740.60  all  the  telephone  property  of  the  former  located  in  the 
village  of  Ashmore  and  vicinity.  Paragraphs.  4  and  5  of  order 
stricken  out  by  supplemental  order  May  14,  1918. 

Re  White  Hall  R.  Co.  No.  7866,  May  13,  1918,  pennission  granted 
the  Willie  Hall  Railway  Company,  a  private  railway  corporation,  to 
sell  all  of  its  physical  property  to  the  Whitehall  Sewer  Pipe  &  Stone- 
ware  Company  for  $80,000. 

Re  Illinois  C.  R.  Co.  Xo.  7912,  May  13,  1918,  approval  of  the  pur- 
chase of  all  the  capital  stock  of  the  Golconda  Xorthern  Railway  Com- 
pany by  tlie  Illinois  Central  Railway  Company. 

Indiana.— Be  Corunna  Teleph.  Co.  Xo.  3845,  May  17,  1918,  order 
granting  pennission  to  the  Xorthern  Indiana  &  Southern  Michigan 
Telephone,  Telegraph  &  Cable  Company  to  purchase  approximately 
12  miles  of  wire  and  150  poles  from  the  Corunna  Telephone  Company 
for  the  sum  of  $250. 

Re  Montezuma,  Xo.  3859,  June  12,  1918,  order  authorizing  town 
of  Montezuma  to  sell  at  the  best  price  obtainable  therefor,  all  that 
part  of  its  electric  plant  used  in  the  manufacture  of  electrical  energy. 

Maine,— He  East  Hebron  Teleph.  Co.  U-283,  May  8,  1918,  order 
authorizing  the  sale  to  the  Hebron's  Home  Telephone  Company  of  its 
plant,  property,  rights  and  franchises  as  a  telephone  company  for  the 
sum  of  $515  and  to  receive  in  payment  therefor  capital  stock  of  like 

amount. 
P.U.R.1918D. 
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Michigan.— Re  Prairieville  Teleph.  Co.  T-174,  May  3,  1918,  order 
approving  transfer  by  the  Orangeville  &  Prairieville  Rural  Telephone 
Company  of  all  of  its  lines  and  facilities  to  the  Prairieville  Telephone 
Company,  free  and  clear  of  all  liens  and  encumbrances. 

New  Jersey.— Re  New  York  Teleph.  Co.  May  21,  1918,  approval  of 
an  agreement  between  the  New  Jersey  Telephone  Company  and  the 
Xew  York  Telephone  Company  providing  for  the  sale  by  the  former 
to  the  latter  of  certain  telephone  pole  line  facilities  located  in  the 
township  of  Bedminster. 

Re  McCarter,  Receiver  of  the  Newark  Teleph.  Co.  May  21,  1918, 
approval  of  sale  by  receiver  of  the  Newark  Telephone  Company  of 
all  the  principal  property  and  plant,  to  the  New  York  Telephone 
Company,  made  in  compliance  with  orders  of  the  court  of  chancery 
and  court  of  errors  and  appeals  of  the  state  of  New  Jersey. 

Re  New  York  Teleph.  Co.  May  21,  1918,  approval  of  an  agreement 
between  the  New  York  Telephone  Company  and  the  New  Jersey  Tele- 
phone Company  providing  for  the  sale  of  certain  telephone  facilities 
located  in  the  township  of  Washington. 

Ohio.— Re  Willoughby  Teleph.  Co.  No.  1232,  March  19,  1918, 
order  authorizing  the  sale  to  the  receivers  of  the  Central  Union 
Telephone  Company  of  the  title  to  all  of  the  property  and  assets  of 
the  Willoughby  Telephone  Company. 

Re  Fremont  Home  Teleph.  Co.  No.  1120,  March  21,  1918,  order 
authorizing  the  sale  by  the  receivers  of  the  Central  Union  Telephone 
Company  to  the  Fremont  Home  Telephone  Company,  the  exchange 
property  of  the  Central  Union  Telephone  Company  at  Fremont 
together  with  certain  pole  lines  and  toll  circuits  appurtenant  thereto; 
the  Fremont  Home  Telephone  Company  authorized  to  impose,  charge 
and  collect  for  furnishing  telephonic  service  within  territory  now 
served  by  said  property  and  its  facilities,  rates  not  in  excess  of  rates 
first  hereinbefore  found  and  determined  by  Commission  to  be  just 
and  reasonable. 

Re  Central  Dist.  Teleph.  Co.  No.  1104,  March  27,  1918,  order 
authorizing  the  sale  and  conveyance  to  the  Cambridge  Home  Tele- 
phone Company  the  exchange  property  in  and  about  the  city  of  Cam- 
bridge, heretofore  owned  by  the  Central  District  Telephone  Company. 
Re  Central  Dist.  Teleph.  Co.  No.  1411,  March  27,  1918,  order 
authorizing  Central  District  Telephone  Company  to  sell  to  the  Cliesa- 
peake  &  Potomac  Telephone  Company  of  West  A^irginia,  all  of  its 
property,  plant,  business  and  assets  in  the  state  of  Ohio. 
P.U.R.1918D. 
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Crossings. 

/.  Grade,  929. 

II,  Protection  at,  982,  \ 

HI,  Elimination  of  grade  crossings,  933^ 
IV.  Overheads,  etc,,  938. 

I,  Grade, 

California. — California  Associated  Raisin  Cb.  v.  Southern  P.  E. 
Co.  Decision  No.  5334,  Case  No.  1208,  April  20,  1918,  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  authorized  to  lay  spur  tracks 
across,  and  also  to  construct  a  crossing  at  grade  across  East  street  and 
California  avenue,  in  the  city  of  Fresno,  upon  submission  of  satisfac- 
tory plans  to  the  Commission. 

Re  Albany,  Decision  No.  5348,  Application  No.  3579,  April  29, 
1918,  denial  of  application  for  permission  to  construct  street  crossing 
over  the  right  of  way  of  the  Atchison,  Topeka  &  Santa^Fe  Railway 
Company  at  Washington  arenue  in  the  city  of  Albany. 

Re  San  Bruno,  Decision  No.  5384,  Application  No.  3621,  May  8, 
1918,  order  granting  permission  to  the  city  of  San  Bruno  to  construct 
Angus  avenue  across  the  tracks  of  the  Southern  Pacific  Company  and 
the  United  Railroads  of  San  Francisco. 

Conf?fch*(?t/<.— Standard  Oil  Co.  v.  New  York,  N.  H.  &  H.  R.  Co. 
Docket  No.  2784,  June  4,  1918,  order  authorizing  petitioner  to  build 
and  construct  a  commercial  or  industrial  sidetrack  across  and  at 
grade  with  the  tracks  of  the  Connecticut  Railway  &  Lighting  Com- 
pany. 

//Know.— Re  Missouri  P.  R.  Corp.  No.  7882,  April  8,  1918,  order 
granting  permission  to  railroad  corporation  to  construct  a  single 
track  at  grade  across  the  road  which  lies  adjacent  to  the  northern 
boundary  line  of  lot  80  in  the  Commonfields  of  Cahokia  in  Center- 
ville  township. 

Road  Dist.  v.  Wabash  R.  Co.  No.  7492,  April  16,  1918,  petition  to 
abandon  subway  and  to  construct  a  highway  grade  crossing  across 
the  tracks  and  riglit  of  way  of  the  Wabash  railway  at  Markham, 
denied,  it  appearing  that  no  accidents  have  ever  happened  upon  the 
road  at  this  point  and  the  subway  has  been  in  use  for  thirty  years, 
and  whenever  circumstances  permitted  tiiis  Commission  has  ordered 
abolition  of  grade  crossings  and  in  their  place  caused  overhead  or 
subway  crossing  to  be  installed 

Witmer  v.  Wabash  R.  Co.  No.  7550,  April  16, 1918,  petition  asking 
that  a  public  highway  crossing  at  grade  be  established  across  the 
right  of  way  of  the  Wabash  Railway  Company  at  Park  ayenue  in 
IMerik  Place,  denied,  it  appearing  that  Commission  will  consider 
such  petition  when  proper  highway  authorities  have  taken  all  neces- 
sary legal  steps  preliminary  to  the  opening  of  a  street  over  th^  right 
of  wav  of  railway  at  this  point. 
P.U.K.1918D.  59  r^  T 
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Be  Cliicago,  B.  &  Q.  E.  Co.  No.  7933,  April  IG,  1918,  order  grant- 
ing permission  to  railroad  company  to  construct  a  second  track  at 
grade  across  the  public  highway  running  along  east  and  west  center 
hne  of  section  31  of  Township  6  N.  R.  2  West  in  Bond  count\\ 

r^Q  Chicago,  B.  &  Q.  R.  Co.  No.  7934,  April  16,  1918,  order  grant- 
ing  permission  to  railroad  company  to  construct  a  second  track  at 
grade  across  the  public  highways  between  Winston  and  Walshville. 

Re  Union  Colliery  Co.  Xo.  8008,  April  17,  1918,  order  granting 
permission  to  Union  Colliery  Company  to  construct  a  grade  cross- 
ing over  tracks  of  the  Illinois  Central  Railroad  Company  where 
Union  avenue  extended  would  cross  said  tracks  in  the  town  site  of 
Dowell. 

Kelley  v.  Chicago,*  B.  &  Q.  R.  Co.  Xo.  7499,  April  30,  1918,  peti- 
tion for  an  order  from  Commission  requiring  the  railroad  company 
to  construct  two  grade  crossings  over  tracks  and  right  of  way  in  the 
village  of  West  Point  at  Gladstone  street  and  Bancroft  street,  dis- 
missed, it  appearing  that  no  evidence  had  been  offered  as  to  any  neces-^ 
sity  for  a  grade  crossing  at  Gladstone  street,  and  that  the  evidence 
in  reference  to  said  street  would  seem  to  indicate  that  it  is  not  a  part 
of  the  public  street.  In  this  case  the  Commission  held  that  if  Ban- 
croft street  is  a  public  highway  over  and  across  tlie  right  of  way  and 
tracks  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company,, 
although  at  the  present  time  not  being  used  as  a  public  highway,  no 
action  is  necessary  by  this  Commission  for  the  construction  of  a  grade 
crossing. 

M(U9sachus€tts.—^e  Gilbert  &  B.  Mfg.  Co.  P,  S.  C.  2085,  May  31^ 
1918,  order  granting  permission  for  the  construction,  maintenance 
and  operation  by  petitioner  of  a  railroad  for  private  use  in  the  trans- 
])ortation  of  freight,  to  be  operated  by  steam  power  upon  and  across 
Cold  Spring  avenue,  Cornell  street,  James  street  and  Passageway,  in 
the  town  of  West  Springfield. 

Michigan.— He  Hicks,  Xo.  8030,  May  21,  1918,  order  granting  per- 
mission to  highway  commissioner  of  McKinley  township  to  croes 
with  a  highway  the  tracks  and  right  of  way  of  the  Grand  Rapids  & 
India'na  Railway. 

Re  Detroit  Terminal  R.  Co.  D-276,  June  4,  1918,  order  granting 
permission  to  railroad  company  to  cross  with  an  additional  track  the 
Michigan  Central  Railroad  at  North  Detroit. 

Re  Detroit  Terminal  R.  Co.  D-276,  June  12,  1918,  order  granting 
permission  to  cross  with  an  additional  track  the  Detroit  United  Rail- 
way on  Davison  road,  near  Mound  avenue,  in  Hanitramck. 

New  Jersey, — Re  Beachwood  Crossing,  April  30,  1918,  petition  for 
permission  to  establish  a  street  crossing  at  grade  at  the  intersection 
of  Central  railroad  and  Pennsylvania  railroad  denied,  it  appearing 
that  proposed  crossing  is  not  necessary. 

Re  Trenton  &  M.  County  Traction  Corp.  May  11,  1918,  order. 
P.U.R.1918D. 
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granting  permission  to  construct  a  siding  at  grade  across  public  road 
known  as  Hutchinson  Mills  road  in  the  township  of  Hamilton. 

Be  Erie  B.  Co.  May  20, 1918,  order  granting  permission  to  railroad 
company  to  construct  siding  at  grade  across  Lakeside  avenue  in  West 
Orange. 

Be  George  C.  Moon  Co.  May  21, 1918,  approval  of  the  construction 
of  a  siding  at  grade,  across  south  avenue  in  the  borough  of  Dunellen. 

New  York,  Second  District. — Be  Delaware  &  H.  Co.  Case  Xo. 
6321,  Feb.  26,  1918,  order  approving  the  exercise  by  the  Delaware 
fi  Hudson  Company  under  section  53  of  the  Public  Service  Commis- 
sions Law  of  a  certain  franchise  to  lay  at  grade  two  tracks,  constitut- 
ing parts  of  a  "Y,"  across  a  highway  in  the  town  of  Duansburgh. 

Be  Delaware  &  H.  Co.  Case  Xo.  6301,  April  9,  1918,  order 
authorizing  the  construction  of  an  additional  track  of  railroad,  cross- 
ing the  South  Hill  road  highway  in  the  town  of  Maryland  at  grade. 

Oregon.— Ke  Multnomah  County,  F-751,  P.  S.  C.'^Or.  Order  Xo. 
370,  April  22,  1918,  petition  of  Multnomah  county  to  construct  a 
grade  crossing  at  point  where  Osbom  avenue  crosses  the  track  of  the 
Portland  Railway,  Light  &  Power  Company  denied,  it  appearing  that 
there  is  no  public  necessity  or  need  for  the  construction  and  mainte- 
nance of  proposed  grade  crossing,  and  its  installation  would  create 
another  element  of  danger. 

Be  Multnomah  County,  F-746,  P.  S.  C.  Or.  Order  X^o.  371,  April 
22,  1018,  petition  of  Multnomah  county  to  construct  a  grade  cross- 
ing at  tlie  point  where  Osborn  avenue  crosses  tracks  of  the  Oregon- 
Washington  Bailroad  &  Xavigation  Company,  denied,  it  appearing 
that  tlicie  is  no  public  necessity  or  need  for  the  construction  and 
maintenance  of  proposed  grade  crossing  and  its  installation  would 
create  another  element  of  danger. 

Be  County  Ct  P.  S.  C.  Or.  Order  X^.  375,  F-680,  April  29,  1918, 
order  authorizing  the  county  court  of  Baker  county  to  construct  a 
county  road  at  grade  over  the  Sumpter  Valley  Bail  way  Company's 
line  at  a  point  between  Lockhart  and  Salisbury. 

Be  Coos  Bay  Shipbuilding  Co.  P.  S.  C.  Or.  Order  Xo.  377,  F-754, 
May  2,  1918,  order  granting  permission  to  construct  an  open  private 
track  at  grade  over  the  tracks  of  the  Southern  Pacific  Company  at  the 
foot  of  Mullen  street  in  the  plat  of  Bunker  Hill  addition  to  the  city 
of  Marsh  field. 

Be  Southern  P.  B.  Co.  P.  S.  C.  Or.  Order  Xo.  386,  F-748,  May 
27,  1918,  order  autliorizing  railroad  company  to  construct  a  crossing 
at  grade  upon  and  over  a  county  road  in  Washington  county. 

Be  Brighton  Mills  Co.  P.  S.  C.  Or.  Order  Xo.  390,  May  31,  1918, 
order  authorizing  applicant  to  construct  a  logging  railroad  over  ami 
across  certain  county  roads  in  Tillamook  county  at  grade. 

Be  Strahom,  P.  S.  C.  Or.  Order  Xo.  391,  F-G59,  May  31,  1918, 
order  authorizing  construction  of  a  railroad  crossing  at  grade  over 
P.U.R.1918D. 
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and  across  the  tracks  of  the  Central  Pacific  Company  in  Klamath 
Falls. 

Re  Portland,  P.  S.  C.  Or.  Order  No.  392,  F-742,  June  3,  1918, 
order  authorizing  construction  of  Woods  street  across  the  railroad 
tracks  of  the  Southern  Pacific  Company  in  Moody  street,  in  the  city 
of  Portland. 

Pennsylvania. — Re  Pennsylvania  R.  Co.  Application  Docket  Xo. 
1762-1918,  May  28,  1918,  petition  for  the  approval  of  construction, 
maintenance,  and  operation  of  an  additional  track  crossing  at  grade 
a  public  highway  known  as  Lower  Broadway  or  Broadway  street, 
north  of  Lee  street  in  the  borough  of  Nanticoke,  dismissed,  it  appear- 
ing said  crossing  is  not  necessary  or  proper  for  the  acconmiodation, 
safety  or  convenience  of  the  public. 

Rhode  Island,— Rq  Rhode  Island  Co.  No.  412,  May  15, 1918,  order 
granting  permission  to  lay  and  maintain  track  in  Manton  avenue  in 
city  of  Providence,  across  certain  streets,  highways,  turnpikes  or 
traveled  ways  at  grade. 

Utah.— Re  Kimball  &  Richards,  Permit  No.  21,  May  6, 1918,  order 
authorizing  railroad  company  to  construct  at  grade  a  crossing  over 
and  across  intersection  of  Gregson  avenue  and  Oregon  Short  Line 
tracks.  Salt  Lake  City.  Petition  for  vacation  of  order  denied,  June 
11,  1918. 

Re  Salt  Lake,  G.  &  W.  R.  Co.  Case  No.  14,  May  8,  1918,  order 
granting  permission  to  the  Salt  Lake,  Garfield  &  Western  Railway 
Company  to  cross  at  grade  the  sand  spur  track  of  the  Bingham  & 
Garfield  Railroad  Company  at  such  place  that  the  middle  of  the 
applicant's  line  of  track  shall  be  50  feet  north  of  the  present  norther- 
most  interlocker  of  the  said  spur  track;  other  petitions  in  reference 
to  crossings  dismissed. 

Wiscorisin, — Salem  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  C6.  R- 
2335,  May  18,  1918,  construction  of  crossings  at  North  and  Third 
streets  in  the  unincorporated  village  of  Silver  Lake  indefinitely 
extended  on  account  of  abnoraial  conditions  created  by  war. 

J/.  Protectian  at, 

Michigan. — Re  County  Road  Comrs.  D-1214,  May  14,  1918,  order 
directing  the  Port  Huron  Railroad  Company  and  the  Rapid  Railway 
Company  to  cause  all  of  its  engines,  trains,  and  cars  to  be  brought 
to  a  stop  within  50  feet  of  the  so-called  Rivei*  Road  crossing  just  below 
the  Morton  Salt  Company's  plant  in  the  township  of  Port  Huron. 

Re  Tecumseh,  C-7077-44,  June  18,  1918,  order  directing  railroad 
company  to  cause  a  safety  stop  to  be  made  by  all  engines  and  trains 
before  passing  over  the  Chicago  street  crossing;  petition  for  addi- 
tional protection  at  Kilbuck,  Pottowattommie  and  Logan  street 
crossings,  denied. 
P.U.R.1918D. 
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Mississippi.— Tie  Yazoo  &  M.  Valley  E.  Co.  No.  4015,  June  4, 1918, 
order  directing  railroad  company  to  run  its  trains  at  a  rate  of  speed 
exceeding  6  miles  per  hour  within  the  municipality  of  Sumner  except 
within  the  limits  over  first  street  crossing  south  of  the  depot,  being 
Court  street  in  said  town. 

New  York,  Second  District. — ^Batavia  v.  Lehigh  Valley  R.  Co.  Case 
No,  6324,  April  11,  1918,  order  directing  railroad  company  to  keep 
a  watchman  on  duty  at  South  Jackson  street  crossing  in  the  city  of 
Batavia  between  the  hours  of  6  p.  m.  and  6  a.  m.  ' 

Oregon,— Re  Monmouth,  P.  S.  C.  Or.  Order  No.  378,  F-696,  May  2, 
1918,  order  relieving  the  city  of  Monmouth  from  obligation  imposed 
by  statute  429  of  the  Laws  of  Oregon  for  1917,  erf  placing  and  main- 
taining of  advance  warning  signs  on  specified  street  crossings  at  grade 
with  the  lines  of  the  Independence  and  Monmouth  Railroad,  and  the 
Airlie  Branch  of  the  Southern  Pa^afic  Company  in  said  city. 

Re  Reedville,  P.  S.  C.  Order  Xo.  387,  F-TOO,  May  28,  1918,  order 
denying  application  to  install  a  warning  bell  or  other  signal  device 
at  the  crossing  of  a  county  road  with  the  tracks  of  the  Southern 
Pacific  Company  at  the  west  end  of  the  depot  in  Reedville,  it  appear- 
ing that  in  this  case  the  hazard  could  be  removed  either  by  moving 
the  station  building  away  from  the  present  crossing  or  by  moving 
the  highway  50  or  60  feet  west,  that  before  such  steps  can  be  taken  a 
new  proceeding  nmst  be  instituted  and  further  hearing  had. 

///.  Elimination  of  grade  crossings. 

Illinois.— YerssLiWes  v.  Wabash  R.  Co.  Xo.  7135,  May  13,  1918, 
petition  for  the  separation  of  the  grades  of  two  grade  crossings  over 
the  tracks  of  the  Wabash  Railway  Company  in  the  vicinity  of  Ver- 
sailles, dismissed^  it  being  the  policy  of  the  government  that  projects 
of  this  kind  are  not  to  be  undertaken  at  this  time  unless  necessity 
for  same  is  peculiarly  urgent. 

Maine.— Re  Boston  &  M.  R.  Co.  R.  R.  388,  May  4,  1918,  abolition 
of  grade  crossing  of  Boston  &  Maine  Railroad  at  Staples  street  in  tlie 
town  of  Old  Orchard,  authorized. 

Pennsylvania, — ^Underwood  v.  Baltimore  &  0.  R.  Co.  Complaint 
Docket  No8.  1948,  1958,  May  7,  1918,  abolition  of  grade  crossing  at 
the  intersection  of  the  company's  tracks  and  the  Xational  Pike  in 
Donegal  township,  ordered. 

Underwood  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  Complaint  Docket 
NTo.  1957,  May  20,  1918,  abolition  of  grade  crossing  known  as  Oak 
Grove  crossing  in  the  borough  of  Washington  ordered. 

IV.  Overheads,  etc 

New  York,  Second  District. — Re  Delaware  &  IL  Co.  Case  No. 
6297,  April  9,  1918^  order  authorizing  the  White  House  Road  Higli- 
P.U.R.1918D. 
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way,  the  South  Hill  Road  highway  and  the  Lovejoy  Boad  highway 
and  State  highway  route  Xo.  7  to  be  carried  under  grade  of  pro- 
posed railroad  in  the  town  of  Worcester;  the  Old  South  Hill  Koad 
highway  to  be  carried  over  the  grade  of  said  proposed  railroad. 

Oregon.— Multnomah  County,  F-750,  P.  S.  C.  Or.  Order  No.  369, 
April  22,  1918,  order  granting  to  Multnomah  county  to  construct 
an  undergrade  crossing  under  tracks  of  the  Portland  Railway,  Light 
&  Power  Company  on  the  Bridgeton  Road. 

Re  Kilches  River  Co.  P.  S.  C.  Or.  Order  Xo.  389,  May  31,  1918, 
order  authorizing  construction  of  two  grades  and  one  overhead  cross- 
ing in  Tillamook  county. 

Pennsylvania. — Re  New  Castle,  Application  Docket  No.  1922- 
1918,  May  28,  1918,  approval  of  the  construction  of  a  crossing  below 
grade  at  a  point  where  proposed  highway  known  as  Sample  Way  in 
the  Seventh  ward  of  the  city  of  New  Castle  crosses  tracks  and  right 
of  way  of  the  Pittsburgh,  Youngstown  &  Ashtabula  Railway  Com- 
pany, the  Western  New  York  &  Pennsylvania  Railway  Company, 
and  the  Allegheny  &  Western  Railway  Company. 

Depreciation. 

Indiana.— In  Re  Consolidated  Teleph.  Co.  No.  3620,  May  25, 1918, 
free  toll  service  to  or  through  the  company's  Danville  exchange 
was  ordered  discontinued  and  a  toll  rate  in  lieu  thereof  substituted. 

Discrimination. 

Florida.— He  Ponce  De  Leon  Teleph.  Co.  Order  No,  587,  Feb.  20, 
1918,  order  directing  the  cancelation  of  contract  providing  for  free 
telephone  service  for  specified  purposes. 

Illinois. — United  States  Crushed  Stone  Co.  v.  Illinois  C.  R.  Co. 
No.  5619,  May  1, 1918,  order  directing  the  Illinois  Railroad  Company 
to  remove  the  discrimination  existing  between  the  rates  now  in  eflPect 
from  Thornton  to  deliveries  on  its  line  in  the  so*called  Chicago 
Switching  District,  and  the  rates  now  existing  from  McCook  to  deliv- 
eries on  its  line  within  the  so-called  Chicago  Switching  District. 

Maine.— l&e  Maine  C.  R.  Co.  R.  R.  422.1,  May  29,  1918,  order 
authorizing  the  furnishing  of  free  transportation  from  stations  upon 
road  in  state  of  Maine  to  Winthrop  and  Augusta,  *for  prospective 
.members  of  the  concentration  camp  of  the  Junior  Volunteer  Move- 
ment. 

Re  Maine  C.  R.  Co.  R.  R.  423.1,  June  7,  1918,  order  authorizing 
ticket  agent  on  presentation  of  specified  permit  to  sell  to  Field  Work- 
ers of  the  Waterville  Branch  of  the  New  England  Home  for  Little 
Wanderers  single  trip  tickets  at  the  rate  of  11^  cents  per  mile,  under 
provisions  of  §  34  of  the  Revised  Statutes  of  the  state  of  Maine  foi 
the  vear  1916  as  amended  by  chapter  290  of  the  Public  Laws  of  1917. 
P.U.R.IOISD. 
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Electricity. 

Utah.— Re  Adoption  of  Nat.  Electric  Safety  Code,  Tentative  Gen- 
eral Order,  Feb.  4,  1918,  National  Electric  Safety  Code  tentatively 
adopted  as  standard  for  electrical  construction. 

Massachusetts. — Re  Newburyport  Gas  &  E.  Co.  June  3,  1918, 
approval  of  certain  regulations  and  restrictions  imposed  in  grant  of 
locations  affecting  the  erection,  maintenance  or  operation  of  the 
transmission  line  for  electricity  over  certain  public  ways  extending 
from  the  power  station  of  said  company  in  Newburyport  through 
Newburyport,  Newbury,  Rowley  and  Ipswich  to  Ipswich  Mills. 

Eminent  domain. 

Illinois, — Re  Public  Service  Commission,  No.  7720,  May  13,  1918, 
company  authorized  to  acquire  certain  tracts  of  land  for  the  purpose 
of  extending  petitioner's  electric  transmission  line  to  connect  its 
Evanston  Substation  No.  82  and  its  Highland  Park  Substation  No. 
81. 

Massachusetts,— Ue  Boston  &  P.  R.  Corp.  P.  S.  C.  1914,  May  24, 
1918,  order  determining  the  limits  within  which  certain  land  in  the 
city  of  Attleboro  and  town  of  Seekonk  may  be  taken  for  railroad 
purposes. 

Fines  and  penalties. 

Oklahoma, — Mitchell  v.  Bromide  Gas  &  E.  Co.  Cause  No.  3404, 
Order  No.  1415,  June  1,  1918,  order  imposing  a  tine  of  $25  upon  the 
Bromide  Gas  &  Electric  Company  for  having  violated  Commission's 
order  No.  774,  in  that  the  defendant  failed  to  file  an  original  inven- 
tory, maps  and  quarterly  reports  of  additions  and  betterments,  in  the 
manner  prescribed  by  said  order. 

Franchises. 

Illinois, — Sigel  v.  Central  Illinois  Public  Service  Commission  No. 
7542,  Feb.  18,  1918,  permission  granted  the  Central  Illinois  Public 
Service  Company  to  observe  the  provisions  of  an  amended  franchise 
ordinance  relating  to  street  lighting  in  Sigel,  until  otherwise  deter- 
mined by  the  Commission. 

Iowa, — ^Allendorf  Electric  Co.  v.  Osceola  County,  Docket  No.  E- 
283,  June  12,  1918,  order  granting  right,  for  the  period  of  25  years, 
imless  sooner  terminated  or  modified  by  act  of  legislature  or  other 
lawful  method,  to  build,  construct,  maintain  and  operate  transmis- 
sion line  for  the  purpose  of  conducting  electricity  for  light,  power 
and  heating  purposes,  in  Osceola  county. 

Oregofi, — Re  Minam  Lumber  Co.  P.  S.  C.  Or.  Order  No.  382, 
L-P-6',  May  6,  1918,  order  granting  franchise  to  the  Minam  Lum- 
P.U.R.1918D. 
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ber  Company  for  the  right  and  privilege  for  the  floating  and  han- 
dling of  logs,  lumber  and  other  timber  products  upon  the  Minani  river. 

Re  Sheridan  Lumber  Co.  P.  S.  C.  Or.  Order  No.  383,  I>-F-10, 
May  6,  1918,  order  granting  franchise  to  lumber  company  for  the 
privilege  of  floating,  driving  and  rafting  of  logs  and  timber  products 
along  and  upon  Mill  creek  in  Polk  county. 

Ee  Suislaw  Boom  Co.  P.  S.  C.  Or.  Order  No.  394,  L-F-2,  June  15, 
1918,  order  granting  franchise  to  the  Suislaw  Boom  Company  for 
the  floating,  driving,  catching  and  handling  of  logs  and  other  timber 
products  along  and  upon  certain  specified  streams,  and  to  collect  tolls 
therefor  in  accordance  with  terms  and  provisions  of  chapter  128  of 
the  Laws  of  Oregon  for  the  year  of  1917. 

Intercorporate  relations. 

IlK7iois,—Re  East  St.  Louis  &  S.  R.  Co.  No.  7977,  April  16,  1918, 
approval  of  an  agreement  providing  for  the  purchase  and  sale  of 
electrical  energy. 

Re  Forgan,  No.  3105,  April  17,  1918,  order  approving  a  traific 
agreement  wherein  the  receivers  of  the  Central  Union  Telephone 
Company  agree  to  connect  their  toll  lines  to  the  telephone  SA^stem 
operated  by  the  Murphysboro  Telephone  Company  at  Macedonia  for 
for  the  handling  of  toll  business  at  De  Witt,  Hallsville,  Lane,  Mid- 
land City  and  Ospur. 

Re  Forgan,  No.  7969,  April  17,  1918,  approval  of  a  certain  traffic 
agreement  wherein  the  Receivers  of  the  Central  Union  Telephone 
Company  agree  to  connect  their  toll  lines  to  the  telephone  system 
operated  by  the  Murphysboro  Telephone  Company  at  Macedonia  for 
the  handling  of  toll  business. 

Re  Forgan,  No.  7989,  April  17,  1918,  approval  of  a  certain  traffic 
agreement  entered  into  by  receivers  of  the  Central  Union  Telephone 
Company  with  Dahlgren  People's  Telephone  Company  relating  to 
the  handling  of  toll  business  at  Macedonia. 

Re  Central  Union  Teleph.  Co.'  No.  7957,  April  29,  1918,  approval 
of  trafiic  agreement  entered  into  with  the  Blue  Mound  Telephone 
Company,  providing  for  the  connection  of  toll  lines  to  the  telephone 
system  of  Blue  Mound  Telephone  Company  at  Blue  Mound  and 
Decatur,  for  the  handling  of  toll  business. 

Re  Central  Union  Teleph.  Co.  No.  7958^  April  29,  1918,  approval 
of  a  certain  traffic  agreement  wherein  the  receivers  of  the  Central 
Union  Telephone  Company  agree  to  connect  its  toll  lines  to  the  tele- 
phone system  of  the  Moweaqua  Telephone  Company  at  Moweaqua 
and  Decatur  for  the  handling  of  toll  business. 

Re  Keokuk  Electric  Co.  No.  8043,  April  30,  1918,  approval  of  a 
contract  witii  the  Missi^sippi  Rive^  Power  Company  covering  the  sale 
of  electrical  energy  to  the  extent  of  50  kilowatts  of  maximum  demand. 
P.U.R.1918D. 


Digitized  by 


Google 


APPENDIX.  937 

■Re  Illinois  Steel  Co.  No.  7776,  May  1,  1918,  approval  of  an  agree- 
ment for  the  joint  use  of  switch  tracks  at  North  Works,  Chicago. 

Ee  Central  Union  Teleph.  Co.  No.  8004,  May  1,  1918,  approval  of 
a  joint  agreement  with  the  receivers  of  the  Central  Union  Telephone 
Company  and  the  Douglas  Telephone  Company  providing  for  the  con- 
nection of  their  toll  lines  for  the  purpose  of  handling  toll  business. 

Re  Chicago  &  E.  I.  R.  Co.  No.  8024,  May  1,  1918,  approval 
of  an  agreement  relating  to  the  right  to  use  in  common,  certain 
tracks  and  station  facilities  at  Johnston  City. 

Re  Chicago,  B.  &  Q.  B.  Co.  E-907,  May  13,  1918,  approval  of  an 
agreement  with  tlie  Farmers'  Telephone  Company  of  Amboy  covering 
the  construction  of  telephone  line  upon  and  along  the  railroad  com- 
pany's right  of  way  near  Amboy. 

Re  Public  Service  Commission  No.  8009,  May  13,  1918,  approval 
of  an  agreement  between  the  Public  Service  Company  of  Northern 
Illinois  and  the  Chicago,  Ottawa  &  Peoria  Railway  Company  granting 
the  use  of  certain  portions  of  railway  company's  right  of  way  between 
Rockdale  and  Morris. 

Massachnsetts. — Re  Boston  Consol.  Gas  Co.  May  24, 1918,  approval 
of  contract  for  the  sale  of  gas  by  the  Boston  Consolidated  Gas  Com- 
pany to  the  Newton  &  Watertown  Gas  Light  Company. 

New  Jersey. — Re  New  York  Teleph.  Co.  May  21,  1918,  approval 
of  an  agreement  between  the  New  York  Telephone  Company  and 
the  Western  Union  Telegraph  Company  providing  for  the  joint  use  of 
poles  located  on  Woodbridge  avenue,  in  the  bonnigh  of  Highland 
Park,  and  township  of  Raritan. 

Re  Eastern  Teleph.  &  Teleg.  Co.  May  28,  1918,  approval  of  two 
contracts  between  the  Eastern  Telephone  &  Telegraph  Company  and 
the  Postal  Telegraph-Cable  Company  providing  for  the  leasing  by 
the  former  company  certain  duct  space  for  the  installation  mi  main- 
tenance of  electric  cables  or  conductors  therein  in  the  city  of  Camden. 

Re  Delaware  &  A.  Teleg.  &  Teleph.  Co.  June  18,  1918,  approval  of 
an  agreement  between  the  Delaware  &  Atlantic  Telegraph  &  Tele- 
phone Company,  the  Electric  Company  of  New  Jersey  and  the 
Bridge  ton  Electric  Company,  providing  for  the  joint  use  of  poles  in 
portions  of  the  counties  of  Camden,  Gloucester,  Atlantic  and  C\mi- 
berland. 

New  York,  Second  District,— Tie  New  York,  C.  &  St.  L.  R.  Co. 
Case  No.  639)4,  April  11,  1918,  order  apprbving  contract  providing 
for  the  joint  use  of  railroad  owned  and  operated  by  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company  and  a  railroad  owned  by  the 
Western  New  York  &  Pennsylvania  Railway  Company,  and  operated 
by  the  Pennsylvania  Railroad  Company,  between  the  city  of  Buffalo 
and  the  village  of  Brocton. 
P.U.R.1918D. 
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Leases. 

Pennsylvania, — Re  Pittsburgh,  H.  B.  &  N".  C.  R.  Co.  Application 
Docket  Xo.  1629-1917,  May  20,  1918,  approval  of  a  lea^e  of  the 
property  and  franchises  of  the  Pittsburgh,  Mars  &  Butler  Railway 
Company  to  the  Pittsburgh,  Harmony,  Butler  &  New  Castle  Railway 
Company  disapproved  on  the  ground  that  the  amount  of  rental  to  be 
received  by  the  lessor  was  excessive. 

Monopoly  and  competition. 

Missouri, — Re  Farmers  Mut.  Teleph.  Co.  Case  No.  1504,  June  12, 
1918,  permission  to  construct  and  operate  a  competing  telephone 
exchange  in  Edina  denied. 

Wisconsin.— He  Waine  &  0.  Teleph.  Co.  U-1112,  Jan.  22,  1918, 
order  directing  that  public  convenience  and  necessity  do  not  require 
that  respondent  should  continue  to  give  local  telephone  service  in 
Oulu. 

Casco-Brussels  Teleph.  Co.  v.  Lawrenz,  U-1204,  April  22,  1918^ 
complaint  alleging  that  respondents  recently  built  certain  telephone 
lines  in  the  vicinity  of  Rio  Creek  without  complying  with  the  require- 
ments of  chapter  610  of  the  Laws  of  1913,  dismissed,  it  appearing 
from  investigation  that  the  extension  would  have  been  authorized 
had  proper  steps  been  taken. 

Payment. 

Indiana, — In  Re  Pieru,  Xo.  3815,  June  1,  1918,  a  municipal  elec- 
tric plant  was  permitted  to  charge  additional  5  mills  per  kw.  hr.  on 
its  domestic,  commercial,  and  special  rates,  and  an  additional  10  per 
cent  on  its  power  rates,  if  bills  were  not  paid  within  10  days  from  the 
time  rendered. 

Iowa, — Minneapolis  &  St.  L.  R.  Co.  v.  Ideal  Sand  &  Gravel  Co. 
March  27,  1918,  order  authorizing  complainant  and  defendant  to 
cancel  demurrage  charges  of  $266  in  consideration  of  the  sand  and 
gravel  taken  by  plaintiff. 

Montana, — Public  Service  Commission  v.  Hoven,  Docket  No.  666, 
Report  and  Order  Xo.  233,  May  10,  1918,  company  authorized  to 
make  a  10  per  cent  discount  for  prompt  pa}Tnent  of  bills. 

Railroads. 

Illinois, — Re  Mason  Hawpe  Grain  Co.  Na  8041,  April  23,  1918, 
order  authorizing  Mason  Hawpe  Grain  Company  and  the  Wiggins 
Ferry  Company  to  maintain  barbed  wire  fence  between  their  tracks 
at  East  St.  Louis. 

Re  Darling  &  Co.  Xo.  7676,  April  30, 1918,  order  granting  permis- 
sion to  railroad  company  to  operate  its  cars  and  engines  over  and 
P.U.R.1918D. 
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upon  proposed  spur  track  to  be  constructed  by  Darling  &  Company 
at  Glen  wood,  provided  overhead  clearance  along  the  track  where  the 
same  passes  through  the  building  will  not  be  less  than  17  feet  above 
the  top  of  rail,  and  provided  further,  that  the  lateral  clearance  along 
the  track  at  the  same  location  will  not  be  less  than  7  feet  on  each  side 
of  center  line  of  said  proposed  track  to  the  nearest  face  of  walls  or 
partitions  of  said  building. 

Re  Manufacturers  Junction  R.  Co.  Xo.  7972,  April  30,  1918,  order 
granting  permission  to  the  Manufacturers  Junction  Railway  Com- 
pany to  operate  its  cars  and  engines  upon  proposed  tracks  provided 
they  be  installed  in  accordance  with  specified  plans  except  that  the 
continuous  concrete  wall  carrying  the  line  of  columns  shall  be  omitted 
and  there  shall  be  substituted  therefor  individual  foundations  of 
appropriate  dimensions. 

Re  Joslyn  Mfg.  Co.  Xo.  8088,  April  30,  1918,  order  authorizing 
the  Chicago  Junction  Railway  Company  to  operate  its  cars  and 
engines  over  and  upon  the  tracks  serving  the  Joslyn  Manufacturing 
&  Supply  Company  at  37th  and  Morgan  streets  in  Chicago,  pro- 
vided said  track  is  shifted  so  that  at  no  place  adjacent  to  the  existing 
buildings  and  at  no  place  adjacent  to  proposed  buildings,  shall  the 
lateral  clearances  be  less  than  7  feet  4  inches  from  the  center  line  of 
said  track,  to  the  face  of  adjoining  buildings. 

Minnesota,— He  Chicago,  St.  P.  M.  &  0.  R.  Co.  A-2330,  May  1, 
1918,  order  granting  permission  to  railroad  company  to  take  up  and 
remove  spur  track  situated  south  of  Winnebago. 

Rates. 

J.  In  general,  939. 
II.  Baggage,  040, 
III.  ElectHcity,040. 
IV.  Electric  railways,  944. 

V.  Express,  946. 
VI.  Gas,  946. 
VII.  Railroads: 

a.  Passenger,  949* 

b.  Freight,  9SO. 

c.  Switching  and  demurrage,  9SSm 
VIII.  Steamheating,  969. 

IX.  Steamship,  969. 
X.  Storage  and  warehouse,  969. 
XI.  Telephones,  960. 
XII.  Water,  964. 

I.  In  general. 

Pennsylvania. — Re  Posting  of  Tariffs  &  Notices,  Tariff  Circukr 
Ko.  5,  Jan.  23,  1918,  order  establishing  rules  governing  posting  ct 
P.U.R.1918D. 
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tariffs  and  notices  directing  attention  thereto,  and  also  governing 
notice  of  changes  in  rates. 

Ke  Increases  &  Changes  in  Tariffs,  Tariff  Circular  No.  6,  Jan.  22, 
1918,  order  directing  tariffs  and  supplements  filed  by  public  service 
companies  to  indicate  changes  made  by  such  tariffs. 

//.  Baggage. 

New  York,  First  District. — Re  New  York  Transfer  Co.  Case  No. 
2283,  April  10,  1918,  increase  in  schedule  for  period  of  present  war 
and  6  months  thereafter  authorized. 

III.  Electricity. 

Colorado. — Golden  Cycle  Min.  &  Reduction  Co.  v,  Colorado 
Springs  Light,  Heat  &  P.  Co.  Decision  No.  173,  Formal  Complaint 
No.  147,  May  1,  1918,  dismissal  of  complaint  against  power  rate  for 
electricity. 

Indiana. — Re  Oxford,  No.  3747,  April  27,  1918,  order  authorizing 
increase  in  rates  for  electric  light  and  power. 

Re  Wabash  Water  &  Light  Co.  No.  3846,  May  23,  1918,  order 
directing  petitioner  to  immediately  file  schedule  of  rates  for  elec- 
tricity furnished  to  the  Roann  Light  &  Power  Company  at  Roann. 

In  Re  Peru,  No.  3815,  June  1,  1918,  the  Indiana  Commission 
denied  a  municipal  electric  plant  authority  to  increase  its  domestic, 
commercial,  and  public  lighting  rates  to  points  ranging  from  25  per 
cent  to  100  per  cent,  but  required  it  to  correct  depreciation  charges 
and  increase  flat  rates  for  steam  furnished  the  municipal  Avater 
department ;  and  then  permitted  it,  during  the  temporary  war  period, 
to  raise  its  domestic  ligliting  rates  from  8  cents  and  6  cents  per 
kw.  hr.  to  9  cents  and  7  cents  per  kw.  hr.,  certain  public  lighting 
rates  from  3  cents  and  4  cents  per  k\v.*hr.  to  5  cents,  the  electric 
power  rate  to  the  municipal  water  department  from  2  cents  per  kw. 
hr.  to  cost  at  switchboard. 

Illinois.— Be  Little  York  Electric  Co.  No.  6923,  March  5,  1918. 
order  making  effective  Rate  Schedule  I.  P.  IT.  C.  2,  proposing  rates 
for  electric  service  in  Little  York,  county  of  York,  state  of  IlUnois. 

Re  Liberty  Electric  Co.  No.  7490,  April  16,  1918,  order  approving 
Rate  Schedule  I.  P.  U.  C.  1,  of  the  Liberty  Electric  Company,  pro- 
posing advance  in  rates  for  electric  service  in  the  village  of  Liberty. 

Re  DeKalb- Sycamore  Electric  Co.  No.  7768,  April  16,  1918,  order 
vacating  suspension  of  advance  in  rates  for  electric  power  service  in 
DeKalb  and  Sycamore,  as  stated  in  supplement  2  to  Rate  Schedule 
L  P.  r.  C.  1.  * 

Re  Central  Illinois  Utility  Commission  No.  7711,  April  17,  1918, 
increase  in  electric  rates  authorized. 

Re  Springfield  Gas  &  E.  Co.  No.  7811,  April  29, 1918,  order  vacat- 
r.U.R.1918D. 
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ing  suspension  of  advanced  rates  for  electric  service  for  street  railway, 
as  stated  in  third  revised  sheet  28  to  Bate  Scliedule  I.  P.  U.  C.  1. 

Be  Bockford  Electric  Co.  No.  8027,  April  29,  1918,  approval  of 
rates  for  electric  service  to  street  and  intenirban  electric  railways  in 
Bockford  as  stated  in  supplementary  sheet  1,  to  Bate  Schedule  I.  V. 
V,  C.  1. 

Hoopeston  Gas  &  E.  Co.  v.  Boseville. Electric  Light  Co.  Xo.  7189, 
April  30,  1918,  order  directing  that  rates  cliargcd  by  the  Hoopeston 
Gas  &  Electric  Company  to  the  Boseville  Electric  Light  Company, 
shall  be  in  accordance  with  the  schedule  of  rates  of  the  Hoopeston 
Gas  &  Electric  Company  as  on  file  with  this  Commission. 

Be  Southern  Illinois  Light  &  P.  Co.  Xo.  7678,  April  30,  1918, 
order  vacating  suspension  of  advance  in  rates  for  electric  lighting 
service  in  Gillespie,  as  stated  in  first  revised  sheet  1  to  Bate  Schedule 
I.  P.  U.  C,  1. 

Be  Saline  Electric  Co.  X^o.  7780,  April  30,  1918,  approval  of  rates 
for  industrial  service  as  stated  in  original  sheets  7,  8  and  9  to  Bate 
Schedule  I.  P.  U.  C.  1. 

Be  Saline  Electric  Co.  Xo.  7839,  April  30,  1918,  order  authorizing 
temporary  increase  in  rates  for  electric  power  service  in  Xashville, 
Addieville,  and  Huegely. 

Be  Public  Service  Commission,  Xo.  7712,  May  13,  1918,  company 
authorized  to  file  supplements  to  its  Bate  Schedule  I.  P.  IT.  C.  1,  pro- 
viding for  emergency  surcharge  of  15  per  cent  applicable  to  its  net 
monthly  bills  for  electric  power  service  under  rates  "C"  and  '*C(r'. 

Be  Lincoln  Water  &  Light  Co.  Xos.  7536,  7537,  May  14,  1918, 
order  authorizing  increase  in  electric  rates  at  Lincoln. 

Be  Lena  Electric  Light  &  P.  Co.  Xo.  8115,  May  14, 1918,  approval 
of  Bate  Schedule  I.  P.  U.  C.  1,  establishing  rates  for  electric  service 
in  the  city  of  Shannon. 

'  Be  Bloomington  &  X.  B.  &  Light  Co.  Xo.  7704,  May  16,  1918, 
emergency  increase  in  electric  rates  authorized. 

Be  Saline  Electric  Co.  Xo.  7780,  May  16,  1918,  permanent  sus- 
pension in  proposed  advance  of  rates  for  electric  service  in  Du  Quoin 
and  St.  Johns  stated  in  first  revised  sheets  1  and  4  to  Bate  Schedules 
I.  P.  U.  C.  1  of  the  Saline  Electric  Company,  and  schedule  of  rates 
formulated  by  the  Commission  ordered. 

Be  Southern  Illinois  Light  &  P.  Co.  Xo.  8054,  May  28,  1918, 
approval  of  rates  for  electric  service  as  stated  in  Bate  Schedules 
I.  P.  U.  C.  2  and  in  Bate  Schedules  I.  P..i;.  C.  3,  applicable  to  the 
city  of  Litchfield,  except  rates  for  municipal  street  lighting  service. 

Missouri. — Be  Xorborne  Fuel,  Ice  &  Light  Co.  Case  Xo.  1502, 
May  18,  1918,  schedule  of  increased  rates  for  electricity  at  Xorborne 
authorized. 

Be  Higginsville,  Case  Xo.  1474,  June  18,  1918,  order  vacating 
suspension  of  proposed  advance  in  rates  for  electricity  for  light  and 
P.U.R.1918D. 
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power  in  the  city  of  Higginsville,  and  to  establish  reasonable  maxi- 
mum rates  in  said  city. 

Re  \rarrensburg  Electric  Light,  Heat  &  P.  Co.  Case  No.  1516, 
and  Re  Knobnoster  Elec.  Co.  Case  No.  1518,  June  18,  1918,  order 
authorizing  increased  rates  for  electricity  in  Warrensburg  and  Knob- 
noster. 

Montana, — Public  Service  Commission  v.  Mondak  Electric  Co. 
Docket  No.  668,  Report  and  Order  No.  232,  May  10,  1918,  company 
ordered  to  discontinue  practice  of  charging  meter  rentals  and  col- 
lecting meter  deposits,  and  directed  to  acquire  meters,  and  to  file 
amended  schedule  of  electric  light  rates,  the  meter  rates  to  be  based 
on  the  block  rate  system. 

Public  Service  Commission  v.  Hoven,  Docket  No.  666,  Report  and 
Order  No.  233,  May  10,  1918,  company  ordered  to  discontinue  the 
practice  of  charging  meter  rental  and  collecting  meter  deposits,  and 
to  acquire  within  10  months  the  meters  and  collecting  lines  owned 
by  consumers,  to  be  paid  for  on  the  instalment  plan  by  allowing  on 
monthly  bills  of  the  owners  a  credit  of  10  per  cent  of  the  agreed 
purchase  price ;  and  to  file  amended  schedule  of  electric  light  rates, 
met€r  rates  to  be  based  on  the  block  rate  system,  the  maximum  rate 
not  to  exceed  22  cents  per  kilowatt  hour  with  a  minimum  rate  of 
$1.50  per  month. 

yptv  Jersey, — Re  Consolidated  Gas  Co.  April  29,  1918,  surcharge 
of  .4  of  a  cent  per  kilow^att  hour  authorized  to  be  added  to  existing 
rate  schedules. 

Re  Warren  Wood  Working  Co.  May  28,  1918,  petition  for  increase 
in  electric  rates  dismissed  but  company  authorized  to  file  schedule 
providing  for  an  emergency  surcharge. 

New  York,  Second  District,— He  Utica  Gas  &  E.  Co.  No.  E1.-46, 
March  5,  1918,  approval  of  schedule  establishing  rates,  regulations 
and  charges. 

Re  Utica  Gas  &  E.  Co.  No.  EI.-47,  March  18,  1918,  approval  of 
amendment  to  general  schedule  for  electricity,  adding  village  of  Rem- 
sen  to  the  list  of  localities  served  by  said  company,  and  revising 
original  leaf  No.  7. 

North  Carolina,— ^e  Ahoskie  Light  &  P.  Co.  May  22,  1918,  order 
authorizing  electric  company  to  charge  $3  per  month  for  100-watt 
lamps  on  the  streets  of  Ahoskie. 

Ol'lalioma, — Re  Public  Service  Commission,  Order  No.  1400,  Cause 
No.  3312,  April  20,  1918,  order  authorizing  increase  in  electric  rates 
in  Vinita. 

Re  Public  Service  Commission,  Order  No.  1401,  Cause  No.  3269, 
April  29,  1918,  order  authorizing  increase  in  power  rates  in  city  of 
Tulsa. 

Re  Tahlequah  Light  &  P.  Co.  Order  No.  1412,  Cause  No.  3305, 
P.U.R.1918D. 
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May  21,  -1918,  order  authorizing  increase  in  electric  rates  at  Talile- 
quah. 

Pennsylvania. — Muncy  v.  Montgomery  &  M.  Electric  Light,  Heat 
A  P.  Co.  Complaint  Docket  Xo.  1972,  April  30,  1918,  complaint 
alleging  increased  rate  of  $1.25  per  lamp  per  month  as  unjust,  unrea- 
sonable and  excessive,  dismissed,  it  appearing  it  costs  respondent  more 
now  to  furnish  light  to  complainant  than  it  did  in  tlie  past,  and  evi- 
<Ience  also  shows  that  a  similar  rate  for  like  service  is  charged  in 
other  places. 

Rhode  Island, — Re  Narragansett  Electric  Light  Co.  No.  408,  April 
30,  1918,  order  authorizing  the  granting  of  special  electric  rates  to 
the  Atlantic  Power  Company,  Field's  Point  Manufacturing  Company, 
and  the  Swansea  &  Seekonk  Street  Railway  Company  for  electricity 
as  shown  in  specified  tariff  of  said  company. 

Re  Rhode  Island  Power  Transfer  Co.  No.  409,  April  30,  1918, 
order  authorizing  electric  company  to  grant  a  special  rate  to  Narra- 
gansett  Electric  Lighting  Company  for  electricity  for  power  purposes, 
as  shown  in  Tariff  R.  L  P.  U.  C.  Xo.  1. 

Utah.— He  Utah  Power  &  L.  Co.  Authority  E-2,  May  22,  1918, 
<*orapany  authorized  to  furnish  service  to  the  American  Foundry  & 
Machine  Company  at  the  rate  of  8  mills  per  kilowatt  hour  for  experi- 
mental purposes. 

American  Fork  v.  Utah  Power  &  Light  Co.  Case  Xo.  16,  June  10, 
1918,  increase  in  electric  rates  at  American  Fork  City  authorized. 

iVisconsiii—Ee  Clayton  Electric  Co.  U-1277,  April  19, 1918,  grant 
of  application  for  permission  to  change  schedule  of  electric  rates. 

Cambridge  v.  Cambridge  Light  &  P.  Co.  U-1211,  April  25,  1918, 
order  authorizing  increase  in  electric  rates  in  the  village  of  Cam- 
bridge. 

Re  Electric  Light  Qommission,  U-1261,  April  25,  1918,  order 
authorizing  increase  in  electric  rates  in  the  city  of  Cedarburg. 

Re  Eastern  Wisconsin  Electric  Co.  U-1198,  April  29,  1918,  order 
authorizing  electric  company  to  add  to  its  net  bills  after  the  deduc- 
tion of  all  discounts  for  quantity  and  for  prompt  payments,  a  sur- 
charge of  1/2  cent  per  kilowatt  hour  for  electric  current. 

Oakfield  v.  Oakfield  Light  &  P.  Co.  U-1189,  April  30, 1918,  change 
in  schedule  of  electric  rates  for  the  village  of  Oakfield  authorized. 

Re  Lone  Rock,  U-840,  May  24, 1918,  increase  in  electric  rates  to  15 
cents  per  kilowatt  hour,  minimum  charge  $1.25  for  the  village  of 
Lone  Rock  authorized. 

Re  Iron  River  Water,  Light  &  Teleph.  Co.  U-1212,  June  1,  1918, 
increase  in  electric  rates  for  town  of  Iron  River  authorized. 

Re  Fifield  Light  &  P.  Co.  U-1317,  June  14,  1918,  order  authoriz- 
ing increase  in  electric  rates  in  the  village  of  Fifield. 

Re  Clear  I^ke  Electric  Co.  U-852,  June  15,  1918,  new  rate  sched- 
ule for  Clear  Lake,  Turtle  Lake,  and  Almena,  authorized. 
P.U.R.IOISD. 
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Wyoming, — Re  Steele,  No.  68,  May  4,  1918,  authority  to  Ska 
schedule  of  increased  electric  rates. 

IV.  Electric  raiUcays, 

IJUnots.—Re  Alton,  G.  &  St.  L.  T.  Co.  No.  7209,  April  16,  1918, 
oi-der  authorizing  increase  in  charge  for  commutation  tickets  as  stated 
in  Ijocal  Tariff  No.  2,  Supplement  No.  8  to  Illinois  Tariff  Na.  2, 

Re  Bloomragton  &  N.  R.  &  Light  Co.  No.  7704,  May  16,  1918, 
emergency  schedule  of  advanced  street  railway  rates  authorized. 

/nrftana.— Re  Chicago,  S.  B.  &  N.  I.  R.  Co.  No.  3530,  May  17, 
1918,  temporary  increase  of  interurban  fares  from  2  cents  to  2y2 
cents  per  mile  authorized,  on  account  of  increased  operating  costs, 
the  minimum  fare  for  any  one  passenger  to  be  10  cents.  Company 
also  authorized  to  discontinue  the  issuance  of  its  present  mileage  and 
commutation  books,  and  also  its  special  car  and  party  rates. 

Re  New  Albany  Street  R.  Co.  Nos.  3499,  3500,  3706,  June  8,  1918, 
temporary  increase  in  railway  rates  between  New  Albany  and  Jeffer- 
son vi  lie  authorized. 

Maine. — Re  Cumberland  County  Power  &  Light  Co.  R.  R.  No.  409, 
April  29,  1918,  order  granting  permission  to  revise  specified  tariff 
•on  less  than  statutory  notice. 

Re  Cumberland  County  Power  &  Light  Co.  R.  R.  No.  428,  June 
13,  1918,  order  granting  permission  to  publish  and  file  the  additional 
switching  movement  rate  at  $2,  and  Tariff  M.  P.  U.  C.  No.  42. 

Massachusetts. — Re  Northern  Massachusetts  Street  R.  Co.  P.  S.  C. 
1921,  April  30,  1918,  suspension  of  schedule  of  increased  street  rail- 
way rates  vacated  as  on  April  30,  1918. 

Re  Massachusetts,  N.  E.  Street  R.  Co.  P.  S.  C.  2117,  June  29, 
1918,  change  in  fare  system  authorized  whereby  the  unit  of  fare 
is  reduced  from  6  cents  to  5  cents,  but  the  far.e  zones  reduced  so  tliat 
tlie  average  fare  per  mile  is  approximately  2  cents,  while  under  the 
old  fare  it  was  approximately  IV2  cents,  the  rc'ult  being  expected  to 
yield  an  increase  of  approximately  9  per  cent  in  the  companrs  total 
passenger  revenues. 

New  Jersey.— Re  Atlantic  City  &  S.  R.  Co.  May  14,  1918,  order 
authorizing  increase  in  street  railway  rates. 

Hoboken  v.  Public  Service  R.  Commission,  May  15,  1918,  dismissal 
of  application  for  reduction  of  street  railway  rates  in  the  city  of 
Hoboken  from  5  cents  to  3  cents. 

New  Yorl,  Second  District— ^\q\\o\^  v.  Buffalo,  L.  &  R.  R.  Co. 
Case  Nos.  6345,  6346,  March  21,  1918,  order  granting  permission 
to  railway  company  to  file,  on  not  less  than  one  day's  notice  to  tlie 
public  and  Commission,  a  supplement  to  its  Tariff  P.  S.  C,  2  N.  Y., 
No.  226,  canceling  Supplements  Nos.  6  and  7  thereto,  and  providing 
that  until  otherwise  modified  by  tariff  schedules  lawfully  established^ 
P.U.R.1918D. 
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the  rates,  fares,  and  regulations  contained  in  Tariff  P.  S.  C,  2  X.  Y., 
Xo.  226  and  Supplement  Xo.  5  thereto,  will  be  in  effect. 

Ke  Peekskill  Lighting  &  K.  Co.  Xo.  G995,  April  12,  1918,  approval 
of  Supplement  Xo.  1  to  P.  S.  C.  Xo.  3,  amending  tariff  to  apply  on 
passenger  farts  between  any  two  stops  within  zone  one,  as  described 
in  tariff,  being  5  cents. 

Re  Schenectady  R.  Co.  Xo.  6996,  April  12^  1918,  approval  of  P. 
S.  C.  Xo.  10,  establishing  a  schedule  of  rates  applying  on  shipments 
of  milk  and  cream. 

Re  Hudson  River  &  E.  Traction  Co.  Xo.  7000,  April  18,  1918, 
approval  of  P.  S.  C.  Xo.  3,  providing  for  establishment  of  cash  fare 
of  5  cents  to  apply  between  any  two  points  on  line,  and  a  charge  of 
50  cents  for  school  tickets  in  books  of  twenty. 

Re  Rochester  &  S.  R.  Co.  Xo.  7015,  April  27,  1918,  approval  of 
Supplement  Xo.  1  to  P.  S.  C.  Xo.  8,  of  local  passenger  tariff  for  the 
purpose  of  correcting  errors  in  said  tariff. 

Re  Ogdensburg  Street  R.  Co.  Case  Xo.  6092,  May  21,  1918,  tem- 
porary increase  in  street  railway  passenger  fares,  on  account  of  in- 
creased operating  costs,  authorized. 

Re  Geneva,  S.  F.  &  A.  R.  Co.  Case  Xo.  6081,  June  21,  1918, 
authority  to  increase  fares  in  the  city  of  Geneva  from  5  to  6  cents 
authorized. 

Oklahoma. — Britton  v.  Oklahoma  R.  Co.  Order  Xo.  1404,  Cause 
Xo.  3176,  May  2,  1918,  company  ordered  to  furnish  conmiutation 
tickets  to  Britton  so  as  to  afford  a  10-cent  fare. 

Rhode  Island. — Re  Rhode  Island  Co.  Xo.  411,  May  9,  1918,  order 
authorizing  supplement  to  R.  I.  P.  U.  C.  Xos.  53,  57  and  58,  for  the 
purpose  of  establishing  a  transfer  point  at  the  intersection  of  the 
Mineral-Spring-Prairie  Avenue  Line  of  the  Pawtucket  Division  with 
the  Hartford  Avenue-Charles  Street  Line  of  the  Providence  Divisioa 
and  the  Providence- Woonsocket  Line. 

Virginia. — Re  Lynchburg  Traction  &  Light  Co.  Case  Xo.  6So,  May 
31,  1918,  order  authorizing  increase  in  ticket  fares  from  4  1/6  cents 
and  3  1/8  cents  each,  respectively,  to  5  cents  straight  fare. 

Wisconsin, — Re  Eastern  Wisconsin  Electric  R.  Co.  R-2275,  May  2, 
1918,  company  authorized  to  discontinue  selling  8  tickets  for  25 
cents  good  between  certain  hours  and  to  sell  in  lieu  thereof  25  tickets 
for  $1,  or  12  for  50  cents,  good  during  the  same  period. 

F.  Express. 

Colorado. — Re  Adams  Exp.  Co.  Investigation  and  Suspension 
Docket  No.  7,  Jan.  6,  1917,  the  Colorado  Commission  held  that,, 
inasmuch  as  it  had  given  its  tacit  approval  to  the  block  and  sub-block 
metliod  of  basing  express  rates,  it  would  not  approve  increased  rates 
under  a  point  to  point  tariff  unless  there  was  a  showing  of  necessity 
for  such  departure;  and  the  increased  rate  would  not  be  approved 
P.U.R.1918D.  60 
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merely  to  permit  the  express  company  to  meet  the  requirement  of 
the  railroad  upon  which  it  operated,  that  express  rates  should  be  150 
per  cent  of  freight  rates,  since  "while  many  of  the  express  rates  on 
this  line  are  below  150  per  cent  of  the  first  class  freight  rate  the 
converse  is  true  that  many  are  in  excess  of  that  figure.  The  respond- 
ent has  not  indicated  its  intention  of  taking  the  opposite  action  by 
reducing  rates  which  are  gi^eatly  over  the  150  per  cent  basis,  some 
of  which  are  as  high  as  400  per  cent." 

Distance  is  to  be  considered  in  the  establishment  of  express  block 
rates,  as  well  as  the  air  line  routes  through  the  blocks  or  sub-block. 
Kline  v.  Adams  Exp.  Co.  Case  No.  115,  May  5,  1917. 

VI.  Gas. 

California. — Re  Oakdale  Gas  Co.  Decision  No.  5303,  Application 
No.  3519,  April  12,  1918,  order  establishing  a  revised  schedule  of 
increased  gas  rates  in  Oakdale  and  Riverbank. 

Re  Mitchell,  Decision  No.  5306,  Application  No.  3553,  April  15, 
1918,  order  authorizing  revision  of  schedule  of  rates  for  gas  owing 
to  increase  in  cost  of  oil  and  supplies* 

Re  Riverbend  Gas  &  Water  Co.  Decision  No.  5328,  Application 
No.  3552,  April  20,  1918,  order  authorizing  increase  in  rates  for  gas. 

Re  Southern  California  Gas  Co.  Decision  No.  5337,  Application 
No.  1853,  April  23,  1918,  revised  schedules  of  gas  rates  for  the  cities 
of  San  Bernardino  and  Riverside,  and  for  smaller  incorporated  towns 
and  unincorporated  territories  authorized  for  gas  of  a  monthly  aver- 
age heat  content  of  660  B.T.U.  per  cubic  foot. 

Colorado. — Re  Federal  Gas  Co.  Decision  No.  172,  Investigation 
and  Suspension  Docket  No.  20,  April  30,  1918,  increase  in  gas  rates 
authorized. 

Illinois.— Be  Rochelle  Gas  Co.  No.  7677,  April  17,  1918,  order 
vacating  suspension  of  advanced  rates  for  gas  service  in  the  city  of 
Rochelle,  as  stated  in  Rate  Schedule  I.  P.  U.  C.  1. 

Re  Central  Illinois  Public  Service  Commission  Xo.  7618,  May  13, 
1918,  increase  in  gas  rates  on  account  of  abnormal  war  conditions 
authorized. 

Re  Central  Illinois  Public  Service  Commission  No.  7617,  May  28, 
1918,  schedule  of  increased  gas  rates  authorized. 

Indiana.— Re  Fanners  Fuel  Co.  No.  3754,  April  17,  1918,  order 
authorizing  increase  in  rates  for  natural  gas  from  25  cents  to  40 
cents  per  thousand  cubic  feet. 

Re  Indiana  Public  Service  Commission  No.  3764,  April  30,  1918, 
petition  to  increase,  temporarily,  rates  for  artificial  gas,  denied,  it 
appearing  that  petitioner  could  procure  a  much  greater  increase  in 
revenues  by  conserving  its  great  amount  of  waste  in  gas  than 
would  accrue  if  the  surcharge  asked  for  were  granted.  In  this  case 
P.U.R.1918D. 
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the  Commission  held  that  a  gas  company  wliieh  only  delivers  55  per 
cent  of  the  total  amount  of  gas  manufactured  by  it  does  not  render 
efficient  service;  and  that  the  wastage  of  gas  in  a  reasonably  efficient 
plant  should  not  be  in  excess  of  15  per  cent  of  the  total  amount 
produced  by  such  plant. 

Re  Warsaw  Gas  Co.  No.  3519,  May  22,  1918,  order  authorizing 
gas  company  to  increase  its  rates  for  gas  and  to  maintain  proper  and 
adequate  standards  of  service. 

Re  Liberty  Gaslight  &  Fuel  Co.  No.  3871,  June  5,  1918,  order 
authorizing  applicant  to  continue  after  June  1,  1918,  present  rates 
for  gas  service  in  Liberty.    Order  modified,  June  12,  1918. 

Massachusetts, — Re  Plymouth  Gaslight  Co.  May  14,  1918,  order 
authorizing  gas  company  to  increase  rates  for  gas  from  $1.65  to  $1.80 
per  thousand  cubic  feet  for  the  duration  of  the  war. 

Re  New  Bedford  Gas  &  Edison  Light  Co.  May  14,  1918,  order 
authorizing  gas  company  to  increase  rates  for  gas  from  90  cents  to 
$1  per  thousand  cubic  feet  for  the  duration  of  the  war. 

Re  Arlington  Gaslight  Co.  May  14,  1918,  order  authorizing  gas 
company  to  increase  rates  for  gas  from  $1.10  to  $1.25  per  thousand 
cubic  feet  for  the  duration  of  the  war. 

Re  Milford  Gaslight  Co.  May  14,  1918,  order  authorizing  gas 
company  to  increase  rates  for  gas  from  $1.45  to  $1.67  per  thousand 
cubic  feet  for  the  duration  of  the  war. 

Re  Newton  &  W.  Gaslight  Co.  May  24,  1918,  order  authorizing 
increase  in  rates  for  gas  from  85  cents  to  95  cents  a  thousand  cubic 
feet  for  the  duration  of  the  war. 

Re  Natick  Gaslight  Co.  May  28,  1918,  order  increasing  rate  of 
gas  from  $1.50  to  $1.65  per  thousand  cubic  feet  for  the  duration  of 
tfie  war. 

Missouri. — Re  Boonville  Light,  Heat  &  P.  Co.  Case  Nos.  1514, 
1515,  1520,  June  7,  1918,  increase  of  minimum  rate  for  gas  from  50 
cents  to  75  cents  per  month  and  surcharge  of  lYo  per  cent  to  be 
added  to  the  net  amount  of  each  bill  authorized  as  a  temporary  war 
emergency. 

New  Jersey. — Re  Consolidated  Gas  Co.  April  29,  1918,  temporary 
surcharge  of  10  cents  per  thousand  cubic  feet  of  gas,  authorized. 

In  Re  Bridgeton  Gaslight  Co.  May  — ,  1918,  a  war  charge  of  15 
cents  per  thousand  cubic  feet  was  permitted  to  be  added  to  the  exist- 
ing rates  of  the  company,  subject  to  a  discount  of  2i/l>  cents  per  thou- 
sand cubic  feet  on  bills  for  gas  sold  through  regular  meters,  if  such 
bills  are  paid  within  10  days  after  presentation. 

Re  Tuckerton  Gas  Co.  May  23,  1918,  denial  of  petition  that  readi- 
ness to  serve  charge  of  25  cents  per  month  per  customer  be  added  to 
existing  rates.  On  rehearing,  company  authorized  as  a  war  emergency 
surcharge  to  its  existing  schedule  of  rates  25  cents  per  thousand  cubic 
feet  of  gas  sold,  June  27,  1918. 
P.U.R.1918D. 
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Be  Ocean  County  Gas  Co.  May  23,  1918,  Ocean  County  Gas  Com- 
pany authorized,  on  account  of  increased  costs  due  to  war  conditions, 
to  make  a  monthly  fixed  service  charge  of  25  cents  without  gas,  the 
rate  for  gas  to  be  $1.35  gross  per  thousand  cubic  feet  less  10  cents  a 
thousand  cubic  feet  for  prompt  payment  instead  of  $1.50  per  thou- 
sand cubic  feet  less  10  per  cent  discount.  Company  authorized  to 
charge  the  Tuckerton  Gas  Company  $1.35  per  thousand  cubic  feet, 
any  loss  by  reason  of  sales  at  a  price  less  than  that  amount  to  be 
borne  by  the  stockholders  and  not  by  the  other  classes  of  customers. 

Be  Wild  wood  Gas  Co.  May  28,  1918,  temporary  increase  in  gas 
rates  from  $1.50  to  $1.80  per  thousand  cubic  feet  authorized  on 
account  of  war  conditions. 

Be  Standard  Gas  Co.  May  28,  1918,  approval  of  emergency  or  war 
surcharge  to  a  schedule  of  gas  rates. 

Be  Enterprise  Gas  Co.  June  18,  1918,  petition  for  an  increase  in 
gas  rates  denied,  it  appearing  that  company  should  furnish  a  state- 
ment showing  the  appraised  value  of  its  property,  which  information 
lias  not  been  furnished,  and  the  amount  of  increase  asked  for  is  not 
warranted  by  the  testimony  of  findings  of  the  board;  gas  company, 
however,  authorized  to  file  schedule  of  rates,  adding  as  a  war  sur- 
charge to  existing  rates  the  gross  amount  of  35  cents  a  tliousand 
cubic  feet. 

New  York,  Second  District. — Be  Lockport  Light,  Heat  &  P.  Co. 
Cage  Xo.  6260,  March  26,  1918,  order  authorizing  increase  in  rates 
for  gas. 

Be  Long  Island  Lighting  Co.  G--25,  April  24,  1918,  order  authoriz- 
ing the  filing  of  a  revised  leaf  No.  5  to  its  general  schedule  for  gas, 
P.  S.  C.  2  N.  Y.  No.  1,  for  the  purpose  of  eliminating  the  service 
charge  of  50  cents  per  month. 

Be  Patchogue  Gas  Co.  G-26,  April  24,  1918,  approval  of  general 
schedule  for  gas  P.  S.  C.  2  N.  Y.  No.  2,  for  the  purpose  of  elimi- 
nating the  service  charge  of  50  cents  per  month  and  establishing  the 
minimum  charge  of  60  cents  per  month. 

Be  Huntington  Gas  Co.  G-27,  April  24,  1918,  approval  of  general 
schedule  for  gas,  P.  S.  C.  2  N.  Y.  No.  2,  for  the  purpose  of  eliminat- 
ing the  service  charge  of  50  cents  per  month. 

Be  Sea  CliflE  &  G.  C.  Gas  Co.  G-28,  April  24,  1918,  approval  of 
general  schedule  for  gas,  P.  S.  C.  2  N.  Y.  No.  2,  for  the  purpose  of 
eliminating  the  service  charge  of  50  cents  per  month  and  establishing 
the  minimum  charge  of  60  cents  per  month. 

Be  Long  Island  Gas  Corp.  G-29,  April  24,  1918,  approval  of 
revised  leaves  Nos.  6  and  7  to  general  schedule  for  gas,  P.  S.  C.  2 
N.  Y.  No.  2,  for  the  purpose  of  eliminating  service  charge  of  50 
cents  per  month. 

North  Carolina.— He  Carolina  Power  &  Light  Co.  May  6,  1918, 
order  authorizing  increase  in  gas  rates  in  Baleigh. 
P.U.R.1918D. 
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Re  Southern  Public  Utilities  Commission,  May  6,  1918,  order 
authorizing  increase  in  gas  rates  in  Charlotte. 

Re  North  Carolina  Public  Service  Commission,  May  15,  1918, 
order  granting  permission  to  increase  gas  rates  in  Greensboro  and 
immediate  adjoining  territory. 

^Yiscotmn. — ^Re  Wisconsin  Traction,  Light  &  P.  Co.  11-1236,  April 
^2,  1918,  order  authorizing  increase  in  rates  for  gas  service  at  Apple- 
ton.  Xeenah  and  Menasha. 

Re  Citizens  Gas  Co.  U-1313,  May  21,  1918,  temporary  increase 
in  gas  rates  owing  to  wartime  conditions  authorized. 

Re  City  Gas  Co.  U-850,  June  15,  1918,  order  authorizing  increase 
in  rates  for  gas  service  at  Antigo. 

Re  Monroe  Light  &  Fuel  Co.  U-853,  June  15, 1918,  order  authoriz- 
ing increase  in  gas  rates. 

VII.  Bailroada. 
a.  Passenger. 

Illinois.— Re  Illinois  Traction  System,  T-414,  April  30,  1918, 
approval  of  Local  Passenger  Tariff  No.  367-A,  advancing  passenger 
fares  between  Powder  Works  and  Springfield. 

Re  Toledo,  P.  &  W.  R.  Co.  T-420,  May  16,  1918,  approval  of 
Supplement  No.  1  to  Intrastate  Joint  Passenger  Tariff  No.  1,  I.  P. 
U.  C.  No.  6,  advancing  passenger  fares. 

Indiana,— Re  Central  Electric  Traffic  Asso.  No.  3622,  April  13, 
1918,  approval  of  Supplement  No.  1  to  I.  R.  C.  No.  35,  correcting 
Tariff  I.  R.  C.  No.  22,  Joint  Passenger  Tariff  No.  18. 

Maine,— Be  Bangor  &  A.  R.  Co.  R.  R.  425,  June  5,  1918,  order 
establishing  changes  and  increases  as  recommended  by  Director  Gen- 
eral of  Railroads. 

Re  Maine  C.  R.  Co.  R.  R.  426,  June  7,  1918,  order  granting  per- 
mission to  establish  a  local  passenger  tariff  for  the  movement  of 
Pullman  car  and  party  from  Kennebago  to  Portland. 

Re  Canadian  P.  R.  Co.  R.  R.  426.1,  June  8,  1918,  order  granting 
permission  to  publish  and  file  tlie  necessary  supplements  or  revisions 
in  order  to  take  care  of  the  changes  as  recommended  by  the  Director 
General  in  General  Order  No.  28,  relating  to  increases  in  passenger 
fares  on  less  than  statutory  notice. 

Re  Atlantic  Shore  R.  Co,  R.  R.  429,  June  17, 1918,  order  granting 
permission  to  file  a  tariff  of  reduced  excursion  fares  between  Ogun- 
f[uit  and  York  Beach,  during  the  months  of  July,  August,  to  and 
including  September  7,  1918,  the  fare  to  be  25  cents  for  the  round 
trip. 

Massachusetls.—Re  Boston,  R.  B.  &  L.  R.  Co.  P.  S.  C.  2138,  June 
29,  1918,  authority  to  raise  the  unit  of  fare  from  5  to  7  cents,  making 
the  charge  from  Boston  to  Lynn  14  cents  and  the  charge  to  Revere 
P.U.R.iaiSD. 
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or  Winthrop  7  cents,  an  increase  of  40  per  cent,  the  company  agree- 
ing to  assume  and  carry  the  burden  of  proof  in  hearings  upon  any 
complaint  which  may  be  £Qed  with  the  company  as  to  such  rates,  in 
like  manner  as  if  the  tariffs  authorized  had  been  suspended. 

Mississippi.— Be  Mobile  &  0.  B.  Co.  No.  4488,  April  22,  1918, 
application  for  authority  to  cancel  through  rates  from  Meridian  to 
certain  designated  points  on  the  DeKalb  &  W.  R.  Co.  denied  and 
railroads  ordered  to  establish  certain  through  rates;  tiie  order  of 
April  22,  1918,  in  this  cause  was  canceled. 

Mississippi  E.  Commission  v.  All  Railroads,  No.  4485,  May  7, 1918, 
order  canceling  order  of  April  22,  1908,  pertaining  to  the  sale  of 
family  mileage  books. 

Re  Illinois  C.  R.  Co.  No.  4494,  May  7,  1918,  petition  to  charge  10 
cents  in  addition  to  the  ticket  fare,  when  passengers  fail  to  buy 
tickets  where  they  have  an  opportunity,  denied. 

New  York,  Second  District— Rh  West  Shore  E.  Co.  No.  6946, 
Feb.  7,  1918,  order  approving  supplement  to  Local  Passenger  Tariff 
P.  S.  C.  2  N.  Y.  No.  291  and  Local  and  Joint  Passenger  Tariff  P. 
S.  C.  2  N.  Y.  W.  S.  No.  90,  establishing  one-way  and  round-trip 
fares  to  apply  from  and  to  New  York  state  stations  on  the  West 
Shore  Railroad  and  New  Windsor,  a  new  station  on  the  West  Shore 
Railroad  between  Newburgh  and  Cornwall. 

Re  Erie  R.  Co.  No.  6961,  March  7,  1918,  approval  of  P.  S.  C,  No. 
900,  providing  for  the  sale  of  tickets  for  ten  one-way  trips,  on  spe-  * 
cial  trains  only,  in  either  direction  between  Elmwood  avenue,  Buf- 
falo, and  specified  points. 

Re  Glen  Cove  R.  Co.  Na  6971,  March  18,  1918,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  2,  establishing  a  tariff  schedule  to 
apply  on  transportation  of  children. 

Texas, — Re  Supplement  No.  10,  Mileage  Table  No.  6,  May  28, 
1918,  order  adopting  amendments  and  additions  to  Mileage  Table 
No.  6. 

h.  Freight. 

IlUtwis,—Re  Chicago  &  A.  R.  Co.  T-409,  April  16,  1918,  approval 
of  freight  tariff  relating  to  the  advanced  rates  for  the  transportation 
of  milk,  skim  milk,  buttermilk,  pot  cheese,  curd,  cream,  condensed 
milk,  evaporated  milk  and  concentrated  milk. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-410,  April  16,  1918,  approval 
of  Supplement  No.  46  to  Freight  Tariff  No.  9065,  relative  to  the  can- 
celation of  rates  on  grain,  grain  products  and  seeds. 

Re  Aurora,  E.  &  C.  R.  Co.  T-411,  April  16,  1918,  approval  of 
Tariff  G.  F.  0.  No.  16,  relating  to  advanced  rates  on  coal  and  coke. 

Re  Illinois  C.  R.  Co.  T-412,  April  16,  1918,  order  approving  Sup- 
plement No.  4  to  Coal  Tariff  No.  2660,  canceling  rates  and  routing 
on  coal. 

Re  Wabash  R.  Co.  T-413,  April  16,  1918,  approval  of  Supplement 
P.U.R.1918D. 
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No.  29  to  Tariff  Xo.  A-11103,  advancing  rates  on  iron  and  steel 
articles. 

Ke  Enos  Taylor  Boat  &  Barge  Line,  No.  7846,  April  16,  1918, 
order  vacating  suspension  of  proposed  advance  in  rates  fo.  the  trans- 
portation of  lead  and  zinc  ore,  flour  spar  and  kale  spar  as  stated  in 
Local  and  Proportional  Freight  Tariff  Xo.  9  I.  P.  U.  C.  No.. 3. 

Re  Chicago  &  A.  R.  Co.  No.  7847,  April  16,  1918,  order  vacating 
suspension  of  advance  in  rates  for  transportation  of  sand  and  gravel 
as  stated  in  Tariff  No.  1401-0. 

Ee  Chicago,  B.  &  Q.  R.  Co.  T-415,  April  30,  1918,  order  approv- 
ing fourth  revised  page  No.  110  of  Tariff  G.  F.  0.  No.  26-D,  advanc- 
ing transfer  charge  at  Centralia. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-416,  April  30,  1918,  approval  of 
Supplement  No.  17  to  Tariff  G.  F.  0.  No.  7222-D,  advancing  rates 
on  coal. 

Re  Boyd,  T-417,  May  1,  1918,  approval  of  Supplement  No.  49  to 
Circular  No.  1-M,  advancing  rates  on  wooden  pails,  wooden  tubs  and 
other  butter  tubs  and  wooden  kits,  straight  or  mixed  carloads,  mini- 
mum weight  24,000  pounds. 

Lake  Shore  Sand  Co.  v.  Chicago  &  N.  W.  R.  Co.  No.  7422,  May  1, 
1918,  complaint  alleging  violation  of  long  and  short  haul  clause  of 
the  Public  Utilities  Law,  dismissed,  it  appearing  that  complaint 
failed  to  show  such  violation  and  does  not  complain  of  the  reason- 
ableness of  the  rate  per  se. 

Palmer  v.  Illinois  C.  R.  Co.  No.  7464,  May  1,  1918,  order  estab- 
lishing a  schedule  providing  a  rate  on  mine-props  when  in  carload 
lots  from  Hansen  to  Hokomis,  of  72  cents  per  net  ton,  and  from 
Hanson  to  Livingston  of  98  cents  per  net  ton,  minimum  weight  as 
per  Illinois  Classification. 

Re  Illinois  Terminal  R.  Co.  T-418,  May  16,  1918,  approval  of 
Joint  Freight  Tariff  G.  F.  D.  No.  8171,  I.  P.  U.  C.  No.  83,  advanc- 
ing rates  for  tlie  transportation  of  coke. 

Re  Elgin,  J.  &  E.  R.  Co.  T-421,  May  16,  1918,  approval  of  Sup- 
plement No.  13  to  Freight  Tariff  No.  20-A,  advancing  minimum 
charge  per  car. 

Re  Boyd,  No.  6215,  May  16,  1918,  order  vacating  suspension  of 
proposed  advance  in  rates  on  acid  as  stated  in  Supplement  No.  31  to 
Freight  Tariff  No.  500-0,  I.  P.  U.  C.  No.  8,  Freight  Tariff  No. 
500-J,  I.  P.  U.  C.  No.  43,  Supplement  No.  66  to  Freight  Tariff 
No.  503-C,  I.  P.  U.  C.  No.  2,  Supplement  No.  11  to  Freight  Tariff 
No.  500-F,  I.  P.  U.  C.  No.  31,  and  Supplement  No.  58  to  Freight 
Tariff  No.  509-A,  I.  P.  U.  C.  No.  1. 

Re  Wabash  R.  Co.  No.  7204,  May  16,  1918,  order  vacating  sus- 
pension of  advanced  rates  on  a^d  as  stated  in  Supplement  No.  86 
to  Tariff  No.  B-10936. 

Maine.— Tie  York  Harbor  &  B.  R.  Co.  R.  R.  399.1,  April  23,  1918, 
P.U.R.1918D. 
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order  approving  TariflE  M.  P.  XJ.  C.  No.  4,  showing  increased  com- 
modity freight  rates  on  less  than  statutory  notice. 

Re  Maine  C.  R.  Co,  R.  R.  406,  April  29,  1918,  order  granting  per- 
mission to  publish  and  file  tariff  on  lees  than  statutory  notice  of 
2l^  cents  per  100  pounds  on  wood  pulp  board,  from  South  Windham 
to  Portland. 

Re  Bangor  &  A.  R.  Co.  R.  R.  408,  April  29,  1918,  order  granting 
permission  to  file  freight  tariff  on  less  than  statutory  notice,  P.  XJ.  C. 
No.  571,  applying  on  mill  waste  in  carloads  from  Keegan  to  Pulp 
Mill  Siding,  Van  Buren. 

Re  Bangor  &  A.  R.  Co.  R.  K.  426.1,  June  5,  1918,  order  granting 
permission  to  publish  and  file  a  revision  of  rates  as  now  contained  in 
its  Tariff  P.  U.  C.  No.  511,  thereby  increasing  such  rates  to  the 
extent  of  15  per  cent. 

Re  Bangor  &  A.  R.  Co.  R.  R.  427,  June  12,  1918,  order  granting 
permission  to  railroad  company  to  file  a  cancelation  notice  for  Tariff 
P.  U.  C.  No.  500,  providing  a  commodity  rate  on  coal  in  carloads  from 
Brownville  Junction  to  Brownville. 

Re  Bangor  &  A.  R.  Co.  R.  R.  427.1,  June  12,  1918,  approval  of 
filing  of  a  cancelation  notice  for  Tariff  P.  TJ.  C.  No.  565,  providing 
a  commodity  rate  on  wood  pulp  in  carloads,  Millinocket  and  East 
Millinocket  to  Northern  Main  Junction. 

Re  Maine  C.  R.  Co.  R.  R.  428.1,  June  14,  1918,  order  granting 
permission  to  railroad  company  to  rescind  Supplement  No.  1  to 
Tariff  M.  P.  U.  C.  No.  734. 

Re  Kennebec  Wharf  &  Coal  Co.  U-294.1,  June  14,  1918,  approval 
of  Tariff  M.  P.  U.  C.  No.  1,  establishing  tariffs  for  the  handling 
of  coal. 

Re  Canadian  P.  R.  Co.  R.  R.  430,  June  17,  1918,  order  granting 
permission  to  railroad  company  to  publish  and  file  the  necessary 
amendments  to  tariffs  involved,  thereby  placing  such  rates  contained 
tlierein  on  the  basis  outlined  in  General  Order  No.  28,  sudi  increased 
rates  to  be  allowed  on  one  day^s  notice. 

Re  Aroostook  Valley  R.  Co.  R.  R.  430.1,  June  18,  1918,  order 
granting  permission  to  railroad  company  to  publish  and  file  necessary 
amendments  to  its  tariffs  or  revisions  tiiereof  on  one  day^s  notice. 

Re  Maine  Coast  Co.  U-294,  June  19,  1918,  order  granting  per- 
mission to  file  certain  increases  in  freight  tariffs,  such  increases  to  be 
posted  in  accordance  with  General  Order  No.  28,  as  issued  by  Director 
General  of  Railroads  on  May  25,  1918. 

Massachusetts. — Re  All  Common  Carriers,  P.  S.  C.  2049-B,  June 
8,  1918,  order  directing  common  carriers  subject  to  the  supervision 
of  Commission  to  be  permitted  to  make  changes  in  intrastate  rates, 
faies,  charges,  classifications,  regul^ions,  and  practices,  such  changes 
to  be  made  under  authority  of  the  Director  General  of  Railroads. 

Mississippi.— Re  Gulf,  M,  &  N.  R.  Co.  No.  4473,  May  7,  1918, 
'   P.U.R.1918D. 
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order  granting  permission  to  increase  minimum  carload  weight  on 
salt  to  40,000  pounds. 

Nev)  York,  Second  District.— Rq  New  York  C.  B.  Co.  No.  6940, 
Feb.  1,  1918,  approval  of  Supplement  Xo.  14  to  P.  S.  C.  X.  Y.  C. 
No.  121,  establishing  rates  per  100  pounds,  applying  on  carload  ship- 
ments of  logs  from  Adams  Center  and  Rices  to  WatertoAvu. 

Re  Greenwich  &  J.  R.  Co.  No.  6942,  Feb.  4,  1918,  approval  of 
Supplement  No.  10  to  P.  Sw  C.  No.  391,  establishing  a  schedule  of 
rates  to  apply  on  carload  shipments  of  logs. 

Re  New  York  C.  R.  Co.  No.  6943,  Feb,  5,  1918,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3574,  establishing  rates  to  apply  on  carload  ship- 
ments of  pulp  wood  from  Niagara  Falls  to  Piercefield. 

Re  Pennsylvania  R.  Co.  No.  6947,  Feb.  11,  1918,  approval  of  Sup- 
ptement  No.  1  to  G.  0.  P.  S.  C.  No.  993,  adding  to  said  tariffs  names 
of  participating  carriers  and  concurrence  forms  and  numbers. 

Re  New.York  C.  R.  Co.  No.  6948,  Feb.  13, 1918,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3578,  establishing  rates  to  apply  on  carload  ship- 
ments of  logs  from  Raquette  lake  to  Pleasant  lake. 

Re  Delaware  &,  H.  Co.  No.  6949,  Feb.  13,  1918,  approval  of  Sup- 
plemait  No.  7  to  P.  S.  C.  No.  3314,  establishing  rates  to  apply  on 
carload  shipments  of  printing  and  wrapping  paper. 

Re  Rutland  R.  Co.  No.  6952,  Feb.  21,  1918,  approval  of  Supple- 
ment P.  S.  C.  Nos.  854  and  855,  containing  rules  governing  demur- 
rage consignments,  reconsignments,  and  stop-ofiE  pri;irileges  and 
charges. 

Re  West  Shore  R.  Co.  No.  6953,  Feb.  21,  1918,  approval  of  P.  S.  C. 
W.  S.  No.  1108,  establishing  rates  to  apply  on  shipments  of  fluid 
milk  from  Georgetown  to  Ballina. 

Re  New  York  C.  R.  Co.  No.  6954,  Feb.  23,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3582,  establishing  rates  to  apply  on  shipments 
of  fluid  milk  from  Goldens  Bridgef  to  Pawling. 

Re  Delaware,  L.  &  W,  R.  Co.  No.  6955,  Feb.  27,  1918,  approval  of 
Supplement  No.  2  to  P.  S.  C.  No.  2831,  correcting  rule  25  and  rule 
26,  rates  applying  from  Delaware,  Lackawanna  &  Western  Railroad 
stations  Nos.  654  and  558,  to  New  York,  Ontario  &  Western  Railway 
stations  Nos.  265  to  310  inclusive,  to  read  27  cents  and  21i  cents 
per  100  pounds. 

Re  Carriers  Operating  within  the  Jurisdiction  of  Commission, 
Case  No.  6072,  Feb.  26,  1918,  order  authorizing  specified  carriers 
to  establish  rates  and  fares  for  the  transportation  of  freight  and 
passengers  via  such  additional  through  routes,  and  to  provide  for 
additional  receiving  or  delivery  points  at  stations  or  ports  necessary 
to  the  operation  of  railroads  as  a  national  system  of  transportation. 

Re  Fonda,  J.  &  6.  R.  Co.  No.  6957,  March  5,  1918,  approval  of 
P.  S.  C.  No.  248,  establishing  rates  to  apply  on  silica  rock. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6959,  March  6,  1918,  approval 
P.U.R.1918D. 
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of  P.  S.  C.  No.  3482,  establishing  rate  to  apply  on  carload  shipments 
of  pulp  wood. 

Re  Xew  York  C.  R.  Co.  No.  6960,  March  6,  1918,  approval  of 
Supplement  No.  1  to  P.  S.  C.  N.  T.  C.  No.  3573,  establishing  rates 
to  apply  on  carload  shipments  of  common  flat  flooring,  roofing,  or 
paving  brick. 

Re  West  Shore  R.  Co.  6962,  March  9,  1918,  approval  of  P.  S.  C. 
W.  S.  No.  1112,  establishing  rates  to  apply  on  shipments  of  sand  and 
gravel. 

Re  Delaware  &  H.  Co.  No.  6964,  March  11,  1918,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  3325,  establishing  rate  to  apply  on 
wet  cinders. 

Re  Albany  Southern  R.  Co.  No.  6966,  March  12,  1918,  approval 
of  P.  S.  C.  No.  143,  establishing  a  schedule  of  rates  applying  on  ship- 
ments of  knit  goods. 

Re  New  York  C.  R.  Co.  No.  6967,  March  14,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3596,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  limestone  and  fluxing  stone. 

Re  New  York  C.  R.  Co.  No.  6968,  March  16,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3598,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  wood  pulp. 

Re  New  York  C.  R.  Co..  No.  6969,  March  16,  1918,  approval  of 
Supplement  No.  14  to  P.  S.  C.  N.  Y.  C.  No.  2611,  establishing  a 
schedule  of  rates  to  apply  on  carload  shipments  of  pulp  wood. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6970,  March  18,  1918,  approval  of 
P.  S.  C.  No.  1390,  establishing  a  schedule  of  rates  to  apply  on  ship- 
ments of  fresh  and  condensed  milk  in  10-gallon  cans. 

Re  Delaware  &  H.  Co.  No.  6972,  March  19,  1918,  approval  of 
Supplement  No.  14  to  P.  S.  C.  No.  3155,  establishing  a  schedule  of 
rates  to  apply  on  lumber  and  forest  prodncts. 

Re  CoUyer,  No.  6977,  March  20, 1918,  approval  of  Supplement  No. 
22  to  P.  S.  C.  0.  C.  No.  44,  containing  amendments  thereto  to  become 
effective  on  or  about  May  6,  1918,  without  obsenance  of  the  require- 
ments of  Rule  9(e)  of  this  Commission's  Circular  No.  55. 

Re  New  York  C.  R.  Co.  No.  6978,  March  20,  1918,  order  authoriz- 
ing increase  in  freight  rates  on  specified  commodities. 

Re  Carriers,  No.  6979,  March  20,  1918,  approval  of  Supplement 
No.  3  to  E.  Morris,  Agent,  P.  S.  C.  No.  33,  and  Supplement  No.  18 
to  Pennsylvania  Railroad  Company  G.  0.  P.  S.  C.  No.  823,  approv- 
ing the  filing  of  supplement  for  canceling  of  supplement  by  which 
schedules  of  rates  relating  to  petroleum  and  petroleum  products  are 
under  postponement. 

Re  Morris,  No.  6980,  March  20,  1918,  order  canceling  supplements 
by  which  schedule  of  rates  of  grain  and  grain  products  are  under 
postponement  and  establishing  increased  rates  contained  in  said 
schedules. 
P.U.n.l918D. 
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Re  Delaware  &  H.  Co.  Xo.  6981,  March  20,  1918,  schedules  estah- 
lishing  commodity  rates  on  anthracite  coal  contained  in  schedules 
now  under  postponement. 

In  Re  Carriers,  Case  No.  6072,  March  21,  1918  (three  cases), 
petitioners  were  authorized  to  establish  increased  rates  applicable  to 
various  commodities  in  New  York  state  traffic  without  observing  the 
requirements  of  §  36  of  the  Public  Service  Commissions  Law  as 
amended  by  act  approved  June  9,  1917. 

Re  New  York  C.  R.  Co.  No.  6982,  March  21,  1918,  approval  of 
Supplement  No.  14  to  P.  S.  C.  N.  Y.  0.  No.  2611,  establishing  a 
schedule  of  rates  to  apply  on  pulp  wood. 

Re  New  York  C.  R.  Co.  No.  6983,  March  23,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  C-41,  establishing  a  schedule  of  rates  to  apply 
on  coke,  coke  breeze,  and  coke  dust. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6985,  March  25,  1918,  order  author- 
izing the  filing  of  a  schedule  of  rates  to  apply  on  logs. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6984,  March  "26, 1918,  order  author- 
izing company  to  file  supplement  to  tariff  of  class  rates  P.  S.  C.  2 
N.  Y.  No.  1019,  and  canceling  Supplements  Nos.  13,  14,  15,  and  16 
and  establishing  class  rates  between  company's  local  stations. 

Re  Pennsylvania  R.  Co.  No.  6987,  April  1,  1918,  approval  of  G.  0. 
P.  S.  C.  No.  1021,  establishing  rates  on  petroleum  and  petroleum 
products  from  shipping  points  on  lines  in  New  York  state  to  New 
York  state  points  in  Ceneral  Freight  Association  territory. 

Re  Morris,  No.  6989,  April  4,  1918,  approval  of  Supplement  No. 
6  to  P.  S.  C.  No.  33,  eliminating  points  on  line  of  Pennsylvania 
Railroad  as  points  of  shipment  from  which  rates  contained  in  tariff 
will  apply. 

Re  New  York  C.  R.  Co.  No.  6990,  April  5,  1918,  approval  of  P.  S. 
C  N.  Y.  C.  No.  4443,  estai)Iipliing  rates  on  fluid  milk  in  40-quart 
€ans,  from  Dover  Furnace  and  Dover  Plains  to  Amenia. 

Re  New  York,  0.  &  W.  R.  Ct).  No.  6991,  April  6,  1918,  approval 
of  P.  S.  C.  No.  3681,  establisliing  a  tariff  to  apply  on  carload  ship- 
ments of  sand  from  Arrowhead  to  Oswego. 

Re  Collyer,  No.  6992,  April  9,  1918,  approval  of  Supplement  No. 
^3  to  P.  S.  C.  0.  C.  No.  44,  reissuing  without  change  matter  now 
contained  in  Supplement  No.  22  to  said  official  classification  with- 
out observance  of  the  requirements  of  Rule  9  (e)  of  Commission's 
Circular  No.  55. 

Re  Delaware  &  N.  R.  Co.  No.  6993,  April  10,  1918,  approval  of  P. 
S.  C.  No.  249,  establishing  rates  to  apply  on  acid  wood  in  carloads, 
minimum  carload  weight  40,000  pounds,  at  a  rate  of  40  cents  per 
18,000  pounds,  applicable  between  all  stations  on  the  lines  of  said 
company. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6994,  April  11,  1918,  approval  of 
P.  S.  C.  No.  1453,  establishing  a  schedule  of  rates  to  apply  on  fresh 
P.U.R.1918D. 
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milk  and  condensed  milk  in  10-gallon  cans,  from  Machias  to  Spring- 
ville. 

He  New  York  C.  E.  Co.  No.  6997,  April  13,  1918,  approval  of 
tariff  establishing  rates  on  petroleum  oil  and  petroleum  products. 

Ee  New  York  C.  E.  Co.  No.  6998,  April  17,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  4662,  establishing  rates  to  apply  on  shipments 
of  fluxing  stone  from  East  Buffalo  to  North  Tonawanda. 

Be  Delaware  &  N.  E.  Co.  No.  6999,  April  17,  1918,  approval  of 
P.  S.  C.  No.  250,  authorizing  requirement  of  a  tariff  as  superseding 
its  Freight  TariiOf  P.  S.  C.  2  N.  Y.  No.  200,  and  reissuing  said  tariff 
without  change  to  provide  for  the  cancelation  of  Tariff  P.  S.  C.  2 
N.  Y.  162. 

Ee  Buffalo,  E.  &  P.  B.  Co.  No.  7001^  April  17,  1918,  approval  of 
a  tariff  schedule  establishing  rates  on  anthracite  screenings  and 
anthracite  coal,  in  carloads,  from  Buffalo  to  Boehester. 

Ee  Delaware  &  H.  Co.  Na  7002,  April  19,  1918,  aj^roval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  3443,  establishing  a  schedule  of  rates 
to  apply  on  carload  shipments  of  iron  ore  from  Port  Henry  to 
Schenectady,  and  the  New  York  Central  Eailroad  to  Buffalo. 

Ee  Delaware  &  H.  Co.  No.  7003,  April  19,  1918,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  3443,  establishing  a  rate  of  $1  per 
2,000  pounds  to  apply  on  shipments  of  broken  and  crushed  stone  from 
Cobleskill  via  Troy  and  the  New  York  Central  Eailroad  to  Cohoes. 

Ee  New  York  C.  E.  Co.  No.  7004,  April  19,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  4681,  establishing  schedule  of  rates  to  apply 
on  carload  shipments  of  logs,  to  Lake  Mahopac  from  various  New 
York  state  points  on  the  Hudson,  Harlem,  and  Putnam  divisions  of 
railroad. 

Ee  Erie  E.  Co.  No.  7006,  April  22,  1918,  approval  of  Supplement 
No.  1  to  P.  S.  C.  No.  A-686,  for  the  purpose  of  adding  to  said  tariff 
reference  to  Commission's  special  permission  No.  6978,  which  refer- 
ence was,  through  clerical  error,  omitted. 

Ee  Buffalo,  E.  &  P.  E.  Co.  No.  7006,  April  23,  1918,  approval  of 
a  tariff  schedule  superseding  in  part  its  Tariff  P.  S.  C.  2  X.  Y.  No. 
1330,  and  to  reissue  rules,  regulations,  and  charges  now  contained  in 
tariff  governing  reconsignment  of  fresh  or  green  fruit,  fresh  berries, 
and  melons. 

Be  New  York  C.  E.  Co.  No.  7008,  April  24,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  4720,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  cider  in  barrels,  from  Amenia  to  Eavena. 

Ee  New  York  G.  B.  Co.  No.  7009,  April  27,  1918,  approval  of 

Supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  4338,  establishing  a 

schedule  of  rates  to  apply  on  carload  shipments  of  sand  and  gravel 

to  points  from  Buffalo. 

Be  Fonda,  J,  &  G.  E.  Co.  No.  7010,  April  27,  1918,  approval  of 
P.U.R.1918D. 
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schedule  establishing  rates  per  100  pounds  to  apply  on  less  than  car- 
load shipments  of  gloves  and  knit  goods  to  Governors  Island. 

Re  Delaware  &  N.  R.  Co.  No.  7011,  April  27,  1918,  approval  of 
P.  S.  C.  Xo.  252,  establishing  a  schedule  of  rates  to  apply  on  logs 
from  points  of  origin  named  in  tariff  via  Arkville  and  the  Ulster 
and  Delaware  Railroad  to  Chichester. 

Re  Delaware  &  N.  R.  Co.  Xo.  7012,  April  27,  1918,  approval  of 
P.  S.  C.  No.  253,  establishing  rates  to  apply  on  carload  sliipments 
of  bark. 

Re  Delaware  4  N.  R.  Co.  No.  7013,  April  27,  1918,  approval  of 
P.  S.  C.  No.  254,  establishing  schedule  of  rates  to  apply  on  carload 
shipmenta  of  bark. 

Re  Delaware  &  N.  R.  Co.  No.  7014,  April  27,  1918,  approval  of 
P.  S.  C.  No.  255,  establishing  a  schedule  of  rates  to  apply  on  bark. 

Re  New  York  C.  R.  Co.  No.  7016,  April  30,  1918,  approval  of 
P.  S.  Cf.  N.  Y.  C.  No.  4725,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  condensed  milk  or  cream  in  40-quart  cans. 

He  Various  Railroad  Cos.  No.  7007,  1918,  approval  of  tariff 
schedules  establishing  rules  and  charges  governing  the  diversion  and 
reconsignment  of  coal  and  coke  with  applications,  conditions,  defini- 
tions, and  exoeption,  set  forth,  and  as  to  interstate  traffic  approved 
for  filing,  by  the  Interstate  Commission  in  pages  1  to  5  and  6  to  9 
inclusive. 

Oklahoma, — ^Re  Railways  Operating  in  Okla.  Order  No.  1403, 
Cause  Nos.  3114,  3319,  May  1,  1918,  carriers  ordered  to  adopt  and 
apply  as  governing  the  assessment  of  charges  upon  coal  and  coke 
between  points  within  the  state  of  Oklahoma,  the  group  basis  pre- 
scribed in  Commission's  Order  No.  670,  published  in  Southwestern 
Lines  Tariff  No.  83- A,  and  supplements  thereto;  companies  also 
authorized  to  make  an  advance  of  15  cents  per  ton  over  rates  pre- 
scribed in  Southwestern  Lines  Tariff  No.  88-A,  and  supplements 
thereto. 

Frick  V.  Atchison,  T.  &  S.  F.  R.  Co.  Order  No.  1413,  Cause  No. 
3407,  1918,  order  directing  that  rates  agreed  upon  by  complainants 
and  carriers  herein  as  emergency  rates  be  installed  as  shown  in  South- 
western Lines  Tariff  No.  55-D,  Supplement  No.  3,  Item  No.  237. 

Texas,— He  International  &  G.  N.  R.  Co.  Circular  No.  5248,  May 
6,  1918,  order  amending  Circular  No.  4662  issued  October  30,  1914, 
relating  to  rates  between  Texas  points  and  Magnolia  Park. 

Virginia.— Re  Baltimore  &  O.  R.  Co.  Case  Noi  603,  May  3,  1918, 
order  authorizing  general  increase  of  15  per  cent  in  class  rates 
between  specified  points  in  Virginia. 

Wisconsin.— Re  Chicago,  St.  P.  M.  &  0.  R.  Co.  Rr-1379,  May  14, 
1918,  order  canceling  rate  of  4  cents  per  100  pounds  on  log?,  in  car- 
loads from  Kaiser  and  Brill,  to  Menasha,  as  named  in  C.  St.  P.  M. 
P.U.R.1918D. 
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&  0.  G.  F.  D.  No.  2930-A,  and  establishing  a  rate  of  5  cents  per  100 
pounds,  niiuiinura  weight  50,000  pounds. 

Badger  Box  &  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
R-1380,  May  15,  1918,  order  establishing  rate  of  2  cents  per  100 
pounds  on  bolts  or  logs  from  Warren  and  Millston  to  Valley  Junc- 
tion to  apply  in  lieu  of  rates  now  in  effect. 

c.  Switching  and  demurrage. 

Illinois.— Re  Illinois  Northern  E.  Co.  T-419,  May  16,  1918, 
approval  of  Supplement  No.  1  to  Tariff  G.  F.  D.  No.  38,  I.  P.  U.  C. 
No.  17,  advancing  intermediate  carload  switching  charge  between  car- 
riers in  empty  cars  and  to  change  the  rules  and  regulations,  covering 
stop-off  privilege,  interior  yard  switching,  weighing  cars,  and  freight 
handling  service. 

Be  Smith,  No.  7062,  May  16,  1918,  order  vacating  suspension  of 
proposed  advance  in  switching  rates  as  stated  in  Local  and  Joint 
Freight  Tariff  No.  4, 1.  P.  U.  C.  No.  2. 

Nebraska. — Re  Union  Stock  Yards  Co.  Application  No.  3437,  June 

12,  1918,  increase  in  intrastate  switching  charges  of  stockyard  com- 
pany authorized. 

New  Jersey. — Re  Fixing  Demurrage  or  Car  Service  Charges,  May 

13,  1918,  order  fixing  demurrage  or  car  service  charges. 

New  York,  Second  District. — Re  Carriers  Operating  within  Juris- 
diction of  Commission,  No.  6941,  Feb.  2,  1918,  order  establishing 
tariff  changing  demurrage  rules,  regulations,  and  charges. 

Re  Various  Carriers,  No.  6945,  Feb.  6,  7,  1918,  order  authorizing 
various  carriers  to  file  tariff  schedules  establishing  demurrage  rules, 
regulations,  and  charges  applicable  on  coal  and  coke  for  transship- 
ment by  vessel. 

Re  Long  Island  R.  Co.  No.  6950,  Feb.  13,  1918,  order  authorizing 
the  filing  of  supplement  to  car  demurrage  rules  and  explanations  cor- 
recting the  cancelation  notice  shown  on  title  page  of  said  tariff  to 
show  that  it  cancels  P.  S.  C.  2  N,  Y.  No.  431,  and  issued  in  lieu 
thereof  V.  S.  C.  2  N.  Y.  No.  444. 

Re  Grasse  River  Corp.  No.  6951,  Feb.  18,  1918,  order  authorizing 
the  filing  of  tariff  schedules  under  proper  P.  S.  C.  2  N.  Y.  serial 
numbers,  establishing  demurrage  rules,  regulations,  and  charges,  and 
canceling  Freight  Tariff  P.  S.  C.  2  N.  Y.  No.  1, 

Re  Bush  Terminal  R.  Co.  No.  6956,  March  1,  1918,  approval  of 
P.  S.  C.  No.  7,  reissuing  tariff  witlwut  change  except  to  establish 
demurrage  rules,  regulations,  and  charges. 

Re  Ulster  &  D.  R.  Co.  No.  G958,  March  5,  1918,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  153,  relating  to  tariff  of  car 
schedule  rules  and  charges. 

Re  Buffalo  Creek  R.  Co.  No.  6965,  March  11,  1918,  approval  of 
P.U.R.1018D. 
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Supplement  Xo.  2  to  P.  S.  C.  Xo.  14,  canceling  tariff  of  car  demur- 
rage rules. 

Buffalo  Foundry  &  Mach.  Co.  v.  Xew  York  C.  &  11.  R.  R.  Co.  Case 
No.  168,  May  10,  1918,  permission  to  increase  rates  from  25  to  30 
cents  for  weigliing  cars  loaded  or  empty  for  the  accommodation  of 
shippers  or  consignees  in  cases  in  which  the  weight  is  taken  upon 
the  scales  of  such  shippers  or  consignees  and  no  movement  is  involved 
other  than*  stopping  the  car  and  properly  placing  it  upon  the  scales, 
and  then  starting  it  after  the  weighing  is  completed. 

Oklahoma, — Re  Muskogee  Electric  Traction  Co.  Cause  No.  3296, 
Order  Xo.  1402,  April  30,  1918,  denial  of  application  of  an  electric 
railway  company  for  permission  to  require  cars  from  connecting  lines 
on  a  per  diem  basis. 

VI 1 1,  Steamheattng, 

Illinois. — Re  Monmouth  Public  Service  Commission  Xo.  7568, 
April  30,  1918,  order  permanently  suspending  rate  schedule  I.  P. 
U.  C.  1,  advancing  rates  for  steamheating  service  in  tlie  city  of  Mon- 
mouth. 

Indiana.— He  Indiana  &  M.  Electric  Co.  Xo.  3760,  April  — ,  1918, 
order  authorizing  electric  company  to  add  a  surcharge  of  18  cents 
per  1,000  pounds  of  steam  to  all  bills  for  steam  furnished  by  said 
company  to  the  St.  Joseph  Heating  Company,  after  April  30,  1918. 

IX,  steamship, 

Maine,— "Re  Eastern  S.  S.  Lines,  U.  291,  June  11^  1918,  order 
granting  permission  to  the  Eastern  Steamship  Lines,  Incorporated, 
to  file  tariffs  as  are  necessary  to  establish  increase  in  rates  or  charges 
as  set  forth  by  the  Director  General  of  Railroads  in  his  General 
Order  Xo.  28. 

Re  Augusta,  G.  &  B.  S.  B.  Co.  IT.  291.1,  June  11,  1918,  order 
granting  permission  to  publish  and  file  Class  A,  Sheet  1,  First  Re- 
vision, proposing  change  in  passenger  fares. 

New  York,  Second  District, — Re  Hudson  Xav.  Co.  No.  6986, 
March  30,  1918,  approval  of  P.  S.  C.  Xo.  33,  establishing  schedule 
of  rates  between  Xew  York  and  Albany. 

X,  storage  and  warehouse, 

California, — Re  California  Wharf  &_Warehouse  Co.  Decision  Xo. 
5359,  Application  Xo.  3464,  April  30,  1918,  increase  in  warehouse 
rates  at  Stockton  and  Brentwood  authorized. 

Illinois.-Rt  Monarch  Refrigerating  Co.  Xo.  7929,  May  13,  1918, 
order  vacating  suspension  of  advanced  rates  as  stated  in  Rate 
Schedule  I.  P.  U  C.  Xo.  2,  relative  to  the  storage  of  goods. 

Maine.— He  Gait  Block  Warehouse  Co.  U-282.1,  April  18,  1918, 
P.U.R.1918D. 
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order  approving  increase  in  storage  rates  on  baled  paper  to  35  cents 
per  bale  per  month  and  on  baled  rags  to  25  cents  per  bale  per  month. 

XI,  Telephones. 

Idaho.— Re  Roseworth  Teleph.  Co.  Case  No.  323,  Order  No.  493, 
May  8,  1918,  order  approving  telephone  rate  schedule. 

Illinois.— Be  Dixon  Home  Teleph.  Co.  No.  6466,  April- 17,  1918, 
modified  schedule  of  telephone  rates  to  produce  increase  in  revenue 
authorized. 

Re  Morrison  Teleph.  Co.  No.  7132,  April  17,  1918,  order  author- 
izing  increase  in  rates  for  rural  telephone  service  at»  Morrison. 

Re  Union  Teleph.  Exch.  No.  7681,  April  17,  1918,  order  author- 
izing  increase  in  telephone  rates  at  New  Windsor. 

Re  Farmers  Mut.  Teleph.  Co.  No.  7687,  April  17,  1918,  order 
authorizing  telephone  company  to  increase  its  rate  for  switching 
rural  line  telephones  from  $1.50  to  $2  per  subscriber  per  year. 

Re  Pitcher  Teleph.  Co.  No.  7927,  April  17,  1918,  order  approving 
schedule  of  telephone  rates  providing  for  the  discontinuance  of  two- 
party  business  and  two-party  residence  service. 

Re  Tamaroa  Teleph.  Co.  No.  7489,  May  1,  1918,  order  authorizing 
increase  in  telephone  rates  at  Tamaroa. 

Re  Cass  County  Teleph.  Co.  No.  7797,  May  1,  1918,  increase  in 
rates  for  telephone  service  in  Chandlerville  and  vicinity  authorized. 

Re  Litchfield  Teleph.  Co.  No.  7917,  May  1,  1918,  order  author- 
izing telephone  company  to  discontinue  the  classification  "two-party 
line  residence' telephones,  $1.25  per  month"  and  to  substitute  in  Ueu 
thereof  a  classification  "four-party  line  residence  telephones  $1.25 
per  month,"  and  the  discount  of  25  cents  per  month  for  payment  on 
or  before  the  15th  of  the  month  in  which  the  service  is  rendered. 

Re  Millstadt  Teleph.  Co.  No.  7645,  May  13,  1918,  order  author- 
izing increase  in  switching  rates  at  Millstadt. 

Re  Mason  Rural  Teleph.  Co.  No.  7622,  May  14,  1918,  order 
authorizing  telephone  company  to  increase  its  rates  from  $6  to  $7 
per  year. 

/n(/ta«a.— White  v.  Seymour  Mut.  Teleph.  Co.  Case  No.  3647, 
Feb.  8,  1918,  order  imposing  toll  charge  of  5  cents  between  exchanges 
of  the  Seymour  Mutual  Telephone  Company  at  Seymour  and  Cro- 
thersville. 

Re  Western  Indiana  Teleph.  Co.  No.  3767,  April  27,  1918,  appli- 
cation for  authority  to  increase  telephone  rates  denied. 

Re  Alexandria  Teleph.  Co.  No.  2751,  April  30,  1918,  order  author- 
izing increase  in  telephone  rates  in  rural  districts  east  of  Alexandria. 

Re  Home  Teleph.  Co.  No.  2822,  April  30,  1918,  approval  of  cer- 
tain amendments  and  supplements  to  present  rules  as  shown  in 
Schedule  P.  S.  C.  I.  No.  1. 

Re  Edwardsport  Teleph.  Co.  No.  3277,  April  30,  1918,  order  deny- 
P.U.R.1918D. 


Digitized  by 


Google 


APPENDIX.  061 

ing  petition  to  put  into  effect  certain  rules,  but  granting  permission 
to  increase  telephone  rates  on  certain  specified  circuits. 

Re  Burlington  Teleph.  Co.  No.  3572,  April  30, 1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Portage  Home  Teleph.  Co.  No.  3590,  April  30,  1918,  order 
authorizing  increase  in  telephone  rates. 

Re  Commercial  Teleph.  Co.  No.  3716,  April  30,  1918,  approval  of 
amendment  to  present  schedule  of  telephone  rates,  tolls  and  charges 
providing  for  an  increase  of  25  cents  per  month  with  a  discount  of 
like  amount  if  bills  are  paid  in  advance  on  or  before  the  20th  day  of 
each  month  for  which  service  is  rendered. 

Re  Citizwis  Teleph.  Co.  No.  3753,  April  30,  1918,  order  author- 
izing increase  in  telephone  rates.  ^ 

Re  Sweetser  Rural  Teleph.  Co.  No.  3763,  April  — ,  1918,  petition 
for  authority  to  establish  a  5-cent  toll  charge  for  services  on  the  toll 
lines  between  Sweetser  and  Converse  and  between  Sweetser  and 
Swayzee,  denied,  it  appearing  that  petitioner  is  maintaining  a  grossly 
discriminatory  condition  as  between  stockholders  and  nonstockhold- 
ers, which  might  be  increased  by  granting  this  prayer;  relief  from 
adverse  financial  conditions  must  come  to  a  readjustment  of  rate 
structure. 

Re  Lynn  Local  Teleph.  Co.  No.  3786,  April  30,  1918,  order 
authorizing  increase  of  15  cents  per  month  in  rate  of  rural  party  line 
telephone ;  a  discount  for  prompt  payment  also  provided. 

Re  Bippus  Teleph.  Co.  No.  3802,  April  30,  1918,  increa^  in  tele- 
phone rates  at  Bippus  authorized. 

Re  Shirley  Teleph.  Co.  No.  3803,  April  30,  1918,  increase  in  tele- 
phone rates  for  the  exchange  at  Shirley  authorized. 

Re  Mooreland  Teleph.  Co.  No.  3804,  April  30,  1918,  order  author- 
izing increase  in  rates,  tolls,  and  charges  for  telephone  service. 

Re  Vigo  Mut.  Teleph.  Co.  No.  3839,  May  18,  1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Telephone  Messages,  No.  3701,  May  22, 1918,  order  permitting 
reversal  of  charges  for  long  distance  calls  originating  and  terminating 
within  the  state  of  Indiana  and  providing  for  compensation  therefor, 

Re  German  Mut.  Teleph.  Co.  No.  3832,  May  22,  1918,  order 
authorizing  increase  in  telephone  rates  in  Fulton  county. 

Re  Consolidated  Teleph.  Co.  No.  3620,  May  25,  1918,  increase  in 
rates  for  telephone  service  autliorized. 

Loumana.—Re  Southern  Teleph.  Co.  Inc.  Order  No.  2207,  No. 
2765,  May  14,  1918,  order  authorizing  increase  in  telephone  rates 
and  charges. 

Maine,— Be  Maine  Teleph.  &  Teleg.  Co.  U-282,  April  17,  1918, 
approval  of  amendment  to  schedule  of  toll  rates  providing  for  a 
reduced  toll  rate  between  Oxford  and  Norway. 
P.U.R.1918D.  W 
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Michigan.— Ite  Empire  Kural  Telepli.  Co.  T-171,  May  27,  1918, 
order  authorizing  increase  in  tdephone  rates. 

Be  Provemont  Teleph.  Co.  T-184,  May  27,  1918,  order  author- 
izing increase  in  switching  rates. 

Be  Mundy  Teleph.  Co.  T-186,  June  11,  1918,  order  authorizing 
increase  in  telephone  rates. 

Be  VaUey  Home  Teleph.  Co.  T-170,  June  21,  1918,  order  autlior- 
izing  increase  in  telephone  rates  in  its  Bay  City  exchange. 

Minnesota. — Be  Howard  Lake  Teleph.  Co.  March  13,  1918,  order 
authoi'izing  increase  in  local  and  rural  telephone  rates  at  Howard 
Lake. 

Be  Bigelow  Teleph.  Exch.  Co.  May  23,  1918,  order  authorizing 
increase  in  local  and  rural  telephone  rates  at  Bigelow. 

Be  Elm  Creek  Teleph.  Co.  May  29,  1918,  order  authorizing  in- 
crease in  telephone  rates  by  imposing  a  multi  party  rate  of  $1.25  per 
month. 

Be  Farmers  Teleph.  Co.  June  6,  1918,  order  authorizing  increase 
in  telephone  rates  for  rural  telephone  service  in  Olmsted  county. 

Be  Le  Boy  Teleph.  Co.  June  19,  1918,  order  authorizing  increase 
in  rates  for  local  and  rural  telephone  service  at  Adams  and  Le  Boy. 

Missouri. — Be  Kearney  Teleph.  Co.  Case  No.  1500,  June  19,  1918, 
order  authorizing  increase  in  telephone  rates  after  service  has  been 
improved. 

Montana. — Be  Big  Timber  Home  Teleph.  Co.  Docket  No.  654, 
Beport  and  Order  No.  229,  March  9,  1918,  increase  in  telephone 
rates  authorized. 

Nebraska. — Be  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  3421, 
April  17,  1918,  order  authorizing  increase  in  telephone  rates  at 
Utica. 

Be  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  3392,  May  9, 
1918,  order  authorizing  telephone  company  to  continue  furnisiiing 
one-party  residence  service  at  $18  per  year,  and  two-party  residence 
service  at  $15  per  year.  ^ 

Be  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  3406,  May  9, 
1918,  order  authorizing  telephone  company  to  publish  optional  metal- 
lic rates  on  its  exchange  at  Ong. 

Be  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  3423,  May  9, 
1918,  order  authorizing  telephone  company  to  publish  rates  for  lim- 
ited service  on  metallic  and  grounded  farm  lines. 

Be  Farmers  Teleph.  Co.  1-4883,  May  27,  1918,  order  directing 
the  Farmers  Telephone  Company  of  Dodge  County  to  publish  and 
collect  specified  rates  on  messages  destinating  at  Fremont. 

Be  Ohiowa  Teleph.  Co.  Application  No.  2951,  June  10,  1918, 
order  authorizing  increase  in  telephone  rates. 

Be  Bepublican  Valley  Teleph.  Co.  Application  No.  3399,  June  10, 
P.U.R.1918D. 
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1918,  order  authorizing  telephone  company  to  pnblish  optional 
metallic  common  battery  rates  on  its  exchange  at  Franklin. 

New  Jersey.— Re  New  York  Teleph.  Co.  May  28,  1918,  schedule 
of  decrease  telephone  toll  rates  approved. 

New  York,  Second  Disirict—Re  Glen  Teleph.  Co.  No.  T.  &  T. 
128,  April  16, 1918,  approval  of  local  general  tariff  superseding  third 
revision  of  its  P.  S.  C.  N.  Y.  No.  7,  and  making  no  change  therein 
other  than  to  provide  that  subscribers  in  the  Glen  Central  office  dis- 
trict will  be  entitled  to  unilmited  calls  to  telephone  stations  in  tlie 
freight  and  passenger  depots  of  the  New  York  Central  and  West 
Shore  railroads  at  Fonda  and  Fultonville  at  rates  stated  in  said  tariff. 

Ohio,— Re  Ohio  State  Teleph.  Co.  No.  288,  March  27,  1918,  order 
modifying  and  amending  order  made  July  23,  1914,  pennitting  and 
authorizing  the  Ohio  State  Telephone  Company  to  establish,  main- 
tain and  impose  the  rates,  tolls,  charges,  and  rentals  for  the  furnisli- 
ing  of  telephone  service  in  the  city  of  Canton. 

Oregon.— Re  Bandon  Farmers  &  M.  Teleph.  Co.  P.  S.  C.  Or.  Order 
No.  385,  U-F-215,  May  25,  1918,  order  authorizing  increase  in  tele- 
phone.rates  from  $1.00  to  $1.25  per  montli  per  telephone. 

Be  Kenwill  Teleph.  Co.  P.  S.  C.  Or.  Order  No.  388,  U-F-209, 
May  28,  1918,  order  authorizing  increase  in  telephone  rates. 

South  Dakota. — Robinson  v.  Dakota  Cent.  Teleph.  Co.  F-493, 
Feb.  27,  1918,  removal  of  telephone  instruments  from  place  of  busi- 
ness to  residence  to  avoid  payment  of  toll  rates,  condemned. 

Re  Spencer  Teleph.  Exch.  No.  3028,  April  29,  1918,  applicant 
authorized  to  increase  telephone  rates  to  the  following  amounts: 
business  per  month,  $2.25 ;  residence  per  month,  $1.36 ;  rural  party 
line  per  month,  $1.50 ;  subject  to  a  discoimt  of  25  cents  per  month 
for  prompt  payment. 

Virginia. — Re  Virginia  Home  Teleph.  Co.  Case  No.  673,  Jan.  14, 
1918,  order  fixing  rates  for  interchange  of  service. 

Re  Mutual  Teleph.  Co.  Case  No.  727,  May  31,  1918,  order  autlior- 
izing  telephone  company  to  charge  toll  rate  of  15  oents  per  message 
between  Roanoke  and  Boone  Mill,  and  20  cents  per  message  between 
Roanoke  and  Retreat. 

Re  Chesapeake  &  P.  Teleph.  Co.  Case  No.  728,  May  31,  1918, 
order  authorizing  increase  in  joint  toll  rates. 

Wisconsin.— Re  Stoekbridge  &  S.  Teleph.  Co.  U-1284,  April  22, 
1918,  order  authorizing  increase  in  telephone  rates. 

Re  Barron  County  Teleph.  Co.  U-1172,  April  27,  1918,  schedule 
of  increased  telephone  rates  for  Barron  authorized. 

Re  Badger  Teleph.  Co.  17-1209,  April  29,  1918,  order  authorizing 
tele]^one  company  to  discontinue  its  present  rates  for  switching 
service  at  Bloom  City  exchange  and  to  substitute  therefor  the  uni- 
form charge  of  $4  per  telephone  per  year  applicable  to  specified 

telephone  companies. 
P.U.R.1918D. 

Digitized  by  VjOOQIC 


064  APPENDIX. 

Re  Oregon  Teleph.  Co.  F-1278,  May  1,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Thorp  Teleph.  Co.  U-1214,  May  14,  1918,  order  authorizing 
increase  in  telephone  rates  at  Thorp. 

Re  Forestville  Teleph.  Co.  17-1298,  May  18,  1918,  schedule  of 
increased  rates  for  telephone  service  in  the  village  of  Forestville 
authorized. 

Re  Ludington  Teleph.  Co.  tr-843.  May  29,  1918,  order  authorizing 
the  filing  of  a  schedule  of  increased  rates  which  schedule  provides 
for  different  classes  of  service  afforded. 

Re  Inter-County  Teleph.  Co.  U-1322,  June  3,  1918,  order  author- 
izing telephone  company  to  establish  toll  charge  between  Stone  Lake 
and  Birchwood. 

Re  Washburn  County  Teleph.  Co.  U-847,  June  14,  1918,  order 
,  authorizing  increase  in  telephone  rates. 

Re  Rosedale  Teleph.  Co.  TJ-1208,  June  15,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Cuba  City  Teleph.  Exch.  U-855,  June  17,  1918,  order  author- 
izing increase  in  rates  for  telephone  service. 

XII.  Water. 

California, — Re  Bay  Point  Utilities  Commission  Decision  No. 
5308,  Application  No.  3491,  April  16,  1918,  order  directing  revised 
schedule  of  flat  and  meter  rates. 

Illinois.— Be  Lincoln  Water  &  Light  Co.  Nos.  7536,  7537,  May  14, 
1918,  order  authorizing  increase  in  water  rates  at  Lincoln. 

Re  East  St.  Louis  &  Interurban  Water  Co.  No.  7979,  May  14, 
1918,  order  approving  advance  of  rates  for  water  service  in  the  cities 
of  East  St.  Louis,  National  City,  Love  joy  (Brooklyn),  Fairmount  and 
vicinities,  as  stated  in  Rate  Schedule  I.  P.  U.  (3.  3,  and  in  Venice,- 
Madison  and  Granite  City,  as  stated  in  rate  schedule  I.  P.  U.  C.  4. 

Indiana. — Re  Oxford,  Xo.  3747,  April  27,  1918,  order  authorizing 
increase  in  water  rates. 

Re  Indiana  Public  Service  Commission  No.  3765,  April  30,  1918, 
order  authorizing  public  service  company  to  add  a  surcharge  of  25 
per  cent  to  all  bills  rendered  by  it  for  water  furnished  in  the  city  of 
Aurora. 

Re  Wabash  Water  &  Light  Co.  No.  3846,  May  23,  1918,  order 
authorizing  petitioner  to  immediately  file  rates,  tolls  and  charges 
for  water. 

Maine.— Ke  Brunswick  &  T.  Water  Dist.  17-292,  June  17,  1918, 
order  granting  permission  to  revise  Schedule  M.  P.  TJ.  C.  No.  I  in 
order  to  establish  a  rate  for  circus  on  less  than  statutory  notice. 

New  Jersey. — Re  Bridgeport  Water  Co.  April  22,  1918,  order 
permitting  increase  in  minimum  water  rat^  to  be  filed  without  ap- 
P.U.R.1918D. 
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proval,  subject  to  challenge  as  to  its  reasonableness  by  any  interested 
party. 

Pennsylvania, — Cornish  v.  Fairview  Water  Co.  Complaint  Docket 
No.  1341,  Feb.  26,  1918,  order  directing  water  company  to  purchase 
meters  now  installed  on  its  system  by  paying  to  owners  thereof  the 
value  of  said  meters,  said  payment  to  be  made  either  in  cash  or  by 
allowing  the  respective  owners  a  discount  on  each  of  the  two  suc- 
ceeding bills  equal  to  one-half  the  value  of  the  respective  meters; 
complaint  in  the  proceeding  alleging  excessive  water  rates,  dis- 
missed. 

Utah. — Re  Moroni  City,  Case  No.  23,  May  10,  1918,  order  author- 
izing installation  of  meters  for  measuring  water  delivered  its  water 
users,  and  the  publication  of  rates  for  same. 

Wisconsin.— Re  Kohler,  U-1271,  April  29,  1918,  order  author- 
izing increase  in  water  rates. 

Ee  Iron  River  Water,  Light  &  Teleph.  Co.  U-1212,  June  1,  1918, 
.increase  in  water  rates  for  town  of  Iron  River  authorized. 

Reorganization. 

New  York,  Second  District. — Re  Homer,  Case  No.  6042,  Oct.  24, 

1917,  approval  of  plan  of  reorganization  of  the  Elizabethtown  Ter- 
minal R.  Co.  the  proposed  new  corporation  to  be  called  Elizabeth- 
town  &  Adirondacks  Railroad  Company,  Inc. 

Reparation. 

Illinois. — Hygienic  Ice  Co.  v.  Pennsylvania  Co.  No.  7860,  May  1, 

1918,  order  authorizing  refund  for  excessive  freight  charges. 

Re  Chicago  &  A.  R.  Co.  No.  7964,  May  1,  1918,  order  authorizing 
refund  for  excessive  freight  charges. 

Re  Chicago  &  E.  I.  R.  Co.  No.  7995,  May  1,  1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Dunbar  Mfg.  Co.  v.  Commonwealth  Edison  Co.  No.  7700,  May  13, 
1918,  refund  for  current  for  electric  welders. 

Re  Chicago,  M.  &  St.  P..R.  Co.  No.  8132,  May  16,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  8140,  May  16,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

i/ainc— American  Thread  Co.  v.  Canadian  P.  R.  Co.  F.  C.  132, 
June  4,  1918,  refund  of  erroneous  overcharge  for  shipment  on  birch 
logs. 

Re  Bangor  &  A.  R.  Co.  F.  C.  176,  June  20,  1918,  order  autlior- 
izing  refund  for  excessive  demurrage  charges. 

Massachtisetts.—Iie  Boston  &  M.  R.  Co.  i\  S.  C,  2021-C,  May  16, 
1918,  order  authorizing  refund  for  excessive  freight  charges. 
P.U.R.1918D. 


Digitized  by 


Google 


9«6  APPENDIX. 

Re  Boston  &  A.  R.  Co.  P.  S.  C.  2021-A,  May  17,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Re  Boston  &  A.  R.  Co.  P.  S.  C.  2021-B,  May  17,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Pennsylvania, — New  York  &  P.  Co.  v.  New  York  C.  R.  Co.  Com- 
plaint Docket  No.  1799,  May  6,  1918,  New  York  Central  Railroad 
Company  ordered  to  pay  the  New  York  &  Pennsylvania  Company 
the  sum  of  $9,245.29  as  damages  sustained  in  consequence  of  unjust 
and  unreasonable  collections  for  the  transportation  of  bituminous 
coal. 

Wisconsin, — ^W.  J.  Campbell  Lumber  Co.  v.  Wisconsin  &  N.  E. 
Co.  R-2332,  April  19,  1918,  order  authorizing  refund  for  excessive 
freight  charges. 

Badger  Box  &  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
R-1380,  May  15, 1918,  order  authorizing  refund  for  excessive  frei^t 
charges. 

Mondovi  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  R-1382,  May  17,  1918, 
order  authorizing  refund  for  excessive  freight  charges. 

Steam  Lumber  Co.  v.  Chicago  &  N.  W.  R.  Co.  R-1386,  May  24, 
1918,  reparation  of  $190.78  for  excessive  freight  rates  on  lumber 
authorized. 

Rules  and  regulations. 

Oregon,— Re  Onions,  P.  S.  C.  Or.  Order  No.  395,  G-F-4,  June  6, 
1918,  order  establishing  grades,  rules  and  regulations  covering  the 
handling,  weighing,  inspecting  and  storage  of  onions. 

Security  issues. 

Arizona,— Re  Chandler  Water  &  P.  Co.  Docket  Nos.  403,  404, 
Dec.  18,  1917,  application  of  tlie  Chandler  Improvement  Company 
to  dispose  of  property  and  of  the  Chandler  Water  &  Power  Company 
for  authority  to  issue  stock,  denied,  without  prejudice. 

An  electric  company,  owning  a  plant  of  a  present  physical  value 
of  $105,338.56,  whose  charter  authorizes  the  issuance  of  stock  not 
in  excess  of  $100,000,  of  which  amount  $20,000  is  outstanding,  was 
authorized  to  issue  its  stock  in  the  sum  of  $80,000  par,  of  which, 
stock  representing  $48,589.36,  the  amount  of  the  surplus  of  the 
utility,  was  to  be  distributed  pro  rata  among  existing  stockholders, 
the  remainder  to  be  placed  in  escrow  to  secure  and  extinguish,  by 
accumulation  of  deferred  dividends  thereon,  a  debt  incurred  to  en- 
large and  improve  the  plant,  such  stock  to  be  distributed  pro  rata 
to  the  stockholders,  where  such  debt  is  paid  in  the  manner  provided. 
Re  Flagstaff  Electric  Light  Co.  Docket  No.  457,  Dec.  20,  1917. 

Re  Coconino  Water  Development  &  Stock  Co.  Docket  No.  489, 
Feb.  2,  1918,  order  authorizing  the  issuance  of  10,000  shares  of 
P.U.R.1918D. 
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capital  stock  at  par  valne  of  $10  per  share  at  not  less  than  93  per 
cent,  proceeds  to  be  need  to  satisfy  and  settle  all  outstanding  claims 
and  obligations  against  company  as  reflected  in  specified  statement 
of  expenditures.    Order  temporarily  suspended  (March  6,  1918). 

Re  Pacific  Gas  &  E.  Co.  Docket  No.  486,  Feb.  19,  1918,  order 
authorizing  issuance  of  preferred  stock  to  the  amount  of  $67,000, 
the  same  to  be  delivered  to  the  treasury  of  the  company  to  reim- 
burse treasury  for  expenditures  incurred  in  the  redemption  of  bonds. 

Re  Union  Auto  Stage  Co.  Docket  No.  487,  March  7,  1918,  $15,400 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for 
property  used  in  operations  and  for  amounts  heretofore  expended 
in  promoting  business. 

Re  Tucson  Rapid  Transit  Co.  Docket  No.  490,  March  13,  1918, 
order  authorizing  the  issuance  of  $20,000  notes,  to  cover  certain  in- 
debtedness, said  notes  not  to  bear  interest  in  excess  of  8  per  cent. 

California, — Re  Holton  Power  Co.  Decision  No.  5075,  Applica- 
tion No.  1232,  Jan.  28,  1918,  amendment  of  order  of  October  21, 
1914,  permitting  the  Holton  Power  Company  to  use  not  exceeding 
$9,545.43  of  proceeds  of  bonds  to  reimburse  treasury  for  expendi- 
tures incurred  in  connection  with  the  installation  of  street  lighting 
system  at  Brawley. 

Re  San  Antonio  Irrigating  Co.  Decision  No.  5076,  Application 
No.  3470,  Jan.  28,  1918,  $15,000  3-year  7  per  cent  note  to  be  issued 
for  the  purpose  of  discharging  outstanding  notes  of  like  face  value. 

Re  Western  States  Gas  &  E.  Co.  Decision  No.  5100,  Application 
No.  3374,  Feb.  4,  1918,  $178,000  preferred  stock  to  be  sold  at  not 
less  than  par,  proceeds  to  pay  off  current  indebtedness  as  hereafter 
authorized  by  Commission.  Authority  to  use  portion  of  proceeds 
granted,  March  25,  1918,  and  April  23,  1918. 

Re  Santa  Clara  Water  &  Irrigating  Co.  Decision  No.  5108,  Appli- 
cation No.  3^6,  Feb.  5,  1918,  order  authorizing  Fanners  Irrigation 
Company  to  issue,  at  not  less  than  par  value,  for  cash,  $60,600  of 
fitock,  and  out  of  the  proceeds  to  pay  $51,500  for  properties  to  be 
acquired  from  Santa  Clara  Water  &  Irrigating  Company,  $7,500 
for  properties  to  be  acquired  from  the  Farmers  Ditch  Irrigating 
Company,  and  the  sum  of  $1,600  for  organization  expenses;  River 
Street  Ditch  Company  authorized  to  issue  and  sell  $10,000  of  stock 
at  par  and  use  the  proceeds  to  pay  in  part  for  property  to  be  acquired 
from  the  above-named  vendors. 

Re  Spring  Valley  Water  Co.  Decision  No.  5127,  Application  No. 
3509,  Feb.  14,  1918,  $4,000,000  •face  value  2-year  6  per  cent  notes 
secured  by  $5,250,000  face  value  general  mortgage  bonds,  the  pro- 
ceeds from  $3,300,000  notes  to  be  used  to  pay  off  in  whole  or  in  part 
outstanding  notes  of  the  face  value  of  $3,325,000,  proceeds  from  the 
balance  to  reimburse  treasury  covering  expenditures  made  but  not 
heretofore  capitalized. 
P.U.R.1918D. 
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Re  Midland  Counties  Public  Service  Corp.  Decision  No.  5134, 
Application  No.  3494,  Feb.  18,  1918,  $103,395.15  consisting  of  eight 
promissory  notes  to  be  issued  for  term  of  1  year  or  less  at  full  face 
value,  for  the  purpose  of  renewing  notes  in  a  like  amount  now  out- 
standing. 

Ee  Contra  Costa  Gas  Co.  Decision  No.  5161,  Application  No.  3493,. 
Feb.  26,  1918,  $50,000  first  mortgage  6  per  cent  bonds  to  be  sold  for 
not  less  than  92%  per  cent,  proceeds  to  be  used  for  the  purpose  of 
paying  in  part  $70,000  face  value  of  outstanding  short  term  notes. 

Re  San  Dimas-Charter  Oak  Domestic  W.  Co.  Decision  No.  5185, 
Application  No.  3525,  March  7,  1918,  $5,000  promissory  notes  to  be 
issued  at  not  less  than  par  for  a  period  or  periods  not  to  exceed  two 
years,  proceeds  to  be  used  to  discharge  unpaid  balance  of  three  out- 
standing notes. 

Re  Young,  Decision  No.  5.186,  Application  No.  3518,  March  7, 
1918,  order  authorizing  applicant  to  execute  a  deed  of  trust  cover- 
ing all  electric  properties  for  the  purposes  of  securing  a  promissory 
note  in  the  sum  of  $2,000.  In  this  case  the  Commission  said :  "As 
the  term  of  the  proposed  note  is  less  than  one  year,  it  is  not  neces- 
sary to  procure  authority  from  the  Commission  for  its  issuance,  but 
it  is  necessary  to  procure  authority  to  execute  deed  of  trust." 

Re  Winterhaven  Improv.  Co.  Decision  No.  5196,  Application  No. 
3461,  March  11,  1918,  17,000  shares  of  stock  of  the  par  value  of  $1 
per  share,  $12,792.81  par  value  to  be  issued  to  Winterhaven  Town- 
site  Company  covering  property  and  money  advanced,  the  balance 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to  complete  appli- 
cant's water  and  electric  plants. 

Re  San  Joaquin  Light  &  P.  Co.  Decision  No.  6215,  Application 
No.  3557,  March  18,  1918,  $767,000,000  face  value  6  per  cent  first 
and  refunding  bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be 
placed  in  a  special  fund  and  expended  only  for  such  purposes  as  are 
designated  by  the  Commission, 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  5250,  Application  Nos. 
3597,  3598,  March  29,  1918,  order  authorizing  the  issuance  for  re- 
newal purposes,  four  notes  aggregating  face  value  of  $24,207.38,  for 
a  term  or  terms  of  not  to  exceed  one  year,  and  to  issue  and  pledge 
as  securi^  for  two  of  such  notes,  its  bonds  of  the  face  value  of 
$38,000,  provided  that  the  amount  of  security  shall  be  reduced  pro- 
portionately as  the  notes  are  paid  oflE. 

Re  Sutter-Butte  Canal  Co.  Decision  No.  6260,  Application  No. 
3618,  April  1,  1918,  order  authorfzing  the  issuance  of  $6,000  6  per 
cent  notes  to  be  delivered  to  the  Gridley  Land  &  Irrigation  Company 
in  pai*t  payment  for  irrigation  properties  purchased  by  applicant. 

Re  California  Power  &  Mfg.  Co.  Decision  No.  5266,  Application 
No.  3615,  April  2,  1918,  order  granting  permission  to  applicant  to 
mortgage  property  to  secure  note  in  the  face  value  of  $6,200,  which 
P.U.R.1918D. 
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it  proposes  to  issue  to  discharge  indebtedness  incurred  in  the  pur- 
chase of  property. 

Re  Southwestern  Wliarf  Co.  Decision  Xo.  5271,  Application  No. 
3635,  April  2,  1918,  1,000  shares  capital  stock  of  the  par  value  of 
$100  per  share  to  be  sold  at  not  less  than  par,  993  shares  thereof  ^o 
be  issued  in  exchange  for  certain  wharf  and  warehouse  properties, 
the  balance  to  cover  expense  of  transfer. 

Re  East  Bay  Water  Co.  Decision  Xo.  5279,  Application  No.  3505, 
April  5,  1918,  $218,084.71  first  mortgage  5^2  per  cent  bonds  to  be 
sold  at  not  less  than  94  per  cent  of  face  value,  plus  accrued  interest, 
proceeds  to  be  used  in  part  payment  of  $220,000  notes  outstanding 
December  31,  1917,  or  notes  given  in  renewal  thereof  or  to  reim- 
burse applicant's  treasury  because  of  earnings  expended  for  the  pay- 
ment of  said  notes. 

Re  East  Bay  Water  Co.  Decision  No.  5281,  Application  No.  3506, 
April  5,  1918,  $900,000  face  value  51/0  per  cent  first  mortgage  bonds 
to  be  sold  for  cash  at  not  less  than  94,  or  if  pledged  as  security  for 
notes,  to  be  delivered  in  payment  thereof  at  not  less  than  92i/j,  pro- 
ceeds from  bonds  and  notes  to  be  placed  in  a  special  fund  and  ex- 
pended on  its  San  Pablo  project  only  as  authorized  by  supplemental 
orders  of  Commission. 

Re  Bayou  Vista  Ditch  Co.  Decision  No.  5283,  Application  No. 
3466,  April  6,  1918,  order  authorizing  the  issuance  of  250  shares  of 
stock  of  the  par  value  of  $100  to  be  issued  in  exchange  for  the  irriga- 
tion property  formerly  operated  under  the  name  of  the  Tulare  Lake 
Canal  Company. 

He  Walker,  Decision  No.  5285,  Application  No.  3583,  April  6, 
1918,  $13,500  5-year  6  per  cent  note  to  be  issued  at  not  less  than 
face  value  thereof,  proceeds  to  be  used  for  the  purpose  of  paying 
indebtedness  and  the  cost  of  improving  and  extending  water  system. 

Re  Lucerne  Water  Co.  Decision  No.  5302,  Application  No.  3574, 
April  12,  1918,  $49,950  capital  stock  to  be  issued  to  the  Mount 
Shasta  I^nd'  &  Irrigation  Company  in  exchange  for  the  irrigation 
plant  and  system  constructed  by  the  latter  named  company. 

Re  Rose,  Decision  No.  5349,  Application  No.  3363,  April  29,  1918, 
$5,500  5-year  7  per  cent  note  to  Fair  Oaks  Bank  to  be  secured  by 
means  of  trust,  proceeds  to  be  used  for  refunding  other  notes. 

Re  Vacaville  Water  &  Light  Co.  Decision  No.  5360,  Application 
No.  3662,  April  30,  1918,  $1,500  note  authorized  to  be  issued  and  a 
mortgage  to  be  executed  to  secure  payment  of  said  note. 

Re  Byron-Bethany  Irrig.  Co.  Decision  No.  5362,  Application  No. 
3535,  April  30,  1918,  order  authorizing  irrigation  company  to  issue 
certificates  for  4,905  shares  capital  stock  upon  surrender  and  can- 
celation of  certificates  of  like  amount  of  capital  stock  heretofore 
issued  without  authority  of  Commission;  further  authority  to  issue 
remaining  4,905  shares  of  capital  stock  at  not  less  than  par  value  of 
P.U.R.1918D. 
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$10  per  share,  proceeds  to  be  used  for  the  purpose  of  constructing 
an  irrigation  plant  and  system. 

Re  Sierra  &  S.  P.  P.  Co.  Decision  No.  5376,  Application  No.  3601. 
May  2,  1918,  $1,000,000  first  mortgage,  5  per  cent,  40-year  gold 
bonds  to  be  issued  for  not  less  than  80  per  cent  of  face  value  plus 
accrued  interest;  proceeds  to  be  used  to  reimburse  treasury  in  part 
for  capital  expenditures  incurred  prior  to  February  28,  1918,  and 
after  such  reimbursement,  all  funds  obtained  through  the  issue  of 
bonds  shall  be  expended  only  for  such  purposes  as  authorized  by  the 
Commission  in  a  supplemental  order  therein. 

Re  Murrietta  Valley  Elevator  Co.  Decision  No.  5383,  Application 
No.  3700,  May  8,  1918,  $21,500  capital  stock  to  be  sold  for  not  less 
than  par,  proceeds  to  be  used  only  for  the  purpose  of  acquiring  real 
estate  and  erecting  a  grain  elevator  thereon  of  a  capacity  of  not  less 
than  30,000  bushels.  In  this  case  the  Commission  held  ^t  the  erec- 
tion of  this  warehouse  will  enable  grain  growers  to  store  and  market 
grain  at  a  considerably  less  cost  than  through  the  use  of  sacks  which 
are  expensive  and  at  the  present  time  probably  unobtainable. 

Re  Portola  Water  Co.  Decision  No.  5388,  Application  No.  3654, 
May  8,  1918,  order  granting  permission  to  the  Portola  Water  Com- 
pany, a  corporation,  to  issue  at  not  less  than  par  $12,000  common 
capital  stock,  said  stock  to  be  delivered  to  copartners  of  the  Portola 
Water  Company  in  exchange  for  specified  properties. 

Illinois,— Re  Waechter,  No.  7130,  Jan.  22,  1918,  $40,000  com- 
mon capital  stock  and  $35,000  preferred  capital  stock  to  be  sold  for 
cash  for  not  less  than  par,  proceeds  to  be  applied  for  the  purpose  of 
acquisition  of  real  estate,  assets  and  business  and  other  property  of 
Waechter  &  Meyer,  and  for  working  capital. 

Re  Murphysboro  &  S.  I.  R.  Co.  No.  7556,  Feb.  6,  1918,  $63,500 
capital  stock  to  be  sold  at  par  for  cash;  $250,000  first  mortgage  6 
per  cent  gold  bonds  to  be  sold  for  not  less  than  90  per  cent  of  par 
plus  accrued  interest;  proceeds  from  sale  of  stock  and  bonds  to  be 
applied  to  the  discharge  and  retirement  of  short  term  notes,  for  the 
acquisition  of  property  and  construction  of  line  of  railroad,  for  com- 
pleting and  finishing  the  line  of  railroad,  and  for  the  acquirement  of 
additional  equipment. 

Re  St.  Clair  County  Gas  &  E.  Co.  No.  6418,  Feb.  20, 1918,  $27,000 
first  consolidated  mortgage  bonds  to  be  sold  at  not  Jess  than  par  plus 
accrued  interest,  proceeds  to  be  applied  to  the  refunding  of  like 
amount  of  East  St.  Louis  Gas  Light  Company  first  mortgage  bonds. 

Re  Stineman,  No.  7603,  Feb.  20,  1918,  $7,000  common  capital 
stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  lised  for 
the  acquisition  of  telephone  plant  and  system  located  in  the  viUage 
of  New  Boston. 

Re  Chicago  &  W.  I.  R.  Co.  No.  7637,  Feb.  20,  1918,  order  author- 
izing the  issuance  of  $606,000  consolidated  mortgage  bonds  for  not 
P.U.R.1918D. 
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less  than  par,  proceeds  to  be  used  for  the  purpose  of  retiring  and 
refunding  a  like  amount  of  general  mortgage  bonds,  becoming  due 
on  specified  date. 

Ke  Central  Illinois  Public  Service  Commission  No.  7693,  Feb. 
20,  1918,  order  authorizing  the  purchase  for  the  sum  of  $564,900, 
the  entire  outstanding  capital  stock  of  the  Southern  Illinois  Rail- 
way &  Power  Company,  consisting  of  $300,000  in  par  amount  of 
preferred  stock  and  $1,300,000  in  par  amount  of  common  stock; 
$554,900  preferred  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  applied  to  the  purchase  of  $1,600,000  par  amount  of 
capital  stock  of  the  Southern  Illinois  Railway  &  Power  Company. 

Re  Homer  Electric  Light  &  P.  Co.  Nos.  7698,  7699,  Consolidated, 
Feb.  20,  1918,  $7,000  common  capital  stock  to  be  sold  for  not  less 
than  par,  $20,000  first  mortgage  6  per  cent  bonds  to  be  sold  at  not 
less  than  90  per  cent  of  par  value  plus  accrued  interest;  proceeds 
from  sale  of  said  stock  and  bonds  to  be  applied  to  the  purchase  of 
electric  utility  property  owned  by  U.  S.  Thompson,  in  Homer  and 
Sidney  and  of  the  transmission  line  connecting  said  communities. 

Re  Ross,  No.  7721,  Feb.  20,  1918,  order  approving  the  issuance 
of  $55,000  promissory  notes  for  the  purchase  of  100  secondhand 
stock  cars  for  the  consideration  of  $85,000. 

Re  Western  United  Gas  &  E.  Co.  No.  7733,  Feb.  20, 1918,  $232,500 
par  amount  of  3-year  collateral  trust  7  per  cent  notes  to  be  issued 
and  to  deposit  as  collateral  security  for  payment  of  said  notes  $310,- 
000  par  amount,  of  general  mortgage  5  per  cent  gold  notes  now  in 
treasury  of  petitioner,  proceeds  of  sale  of  said  notes  to  be  applied 
in  part  for  the  reimbursement  of  moneys  actually  expended  prior  to 
February  1,  1918,  from  income  or  any  other  moneys  in  the  treasury 
directly  or  indirectly  secured  by  or  obtained  from  the  issue  of  stocks, 
bonds,  etc. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  7759,  Feb.  20,  1918,  authorization 
of  the  extension  of  maturity  of  petitioner's  collateral  trust  gold  notes 
of  the  par  value  of  $800,000  for  the  period  not  to  exceed  one  year, 
and  the  continuance  of  its  collateral  trust  agreement  providing  for 
the  issuance  of  the  same. 

Re  Chicago  &  I.  W.  R.  Co.  No.  6416,  Feb.  25,  1918,  approval  of 
supplemental  agreement  providing  for  the  extension  for  a  period  of 
two  years  of  the  maturity  dates  of  $89,890  equipment  trust  notes; 
petitioner  authorized  to  take  up  and  return  to  treasury  the  $185,000 
par  value  of  first  mortgage  6  per  cent  bonds,  issued  without  consent 
of  Commission;  approval  of  issuance  of  promissory  notes  to  the 
amount  of  $81,200,  denied. 

Re  Chicago,  H.  &  G.  L.  R.  Co.  No.  7787,  Feb.  27,  1918,  order 
authorizing  the  issuance  of  equipment  notes  in  the  principal  amount 
of  $400  eaqh,  said  notes  to  be  dated  February  1,  1917,  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum,  to  be  sold  at  not  less  than 
P.U.R.1918D. 
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par  and  accrued  interest,  and  the  proceeds  thereof  to  be  used  for  the 
purpose  of  making  payment  of  balance  of  13  gondola  cars  purchased 
by  railroad  company. 

'  Re  Chicago  &  W.  T.  R.  Co.  No.  7815,  Feb.  27,  1918,  order  author- 
izing the  execution  of  a  trust  deed  to  secure  an  issue  of  first  lien  7 
per  cent  gold  bonds,  to  the  amount  of  $1,000,000,  in  denominations 
of  $1,000  and  $500  and  the  said  bonds  to  be  sold  for  cash  at  not  less 
than  94  per  cent  plus  accrued  interest,  proceeds  to  be  used  as  fol- 
lows :  for  discharge  or  lawful  refunding  of  obligation  incurred  upon 
$55(i,000  face  value  of  bonds  issued  under  the  Trust  Indenture 
to  the  Harris  Trust  &  Savings  Bank,  of  September  1,  1913,  for  dis- 
charge or  lawful  refunding  of  $30,000  of  equipment  notes,  for 
discharge  or  lawful  refunding  of  $100,000  evidenced  by  note,  and 
secured  by  $120,000,  the  balance  remaining  to  be  paid  into  treasury 
of  company  for  reimbursement  of  moneys  actually  expended  for  the 
acquisition  of  property,  and  for  the  construction,  extension  or  im- 
provements of  or  additions  to  facilities. 

Be  Public  Service  Commission,  No.  7816,  March  4,  1918,  $1,334,- 
000  first  and  refunding  mortgage  gold  bonds  to  be  sold  at?  not  less 
than  75  per  cent  plus  accrued  interest,  proceeds  to  be  used  to  dis- 
charge or  lawful  refunding  on  or  before  March  1,  1912,  of  6  per 
cent  gold  debentures  of  the  company  aggregating  $1,000,000  the 
principal  amount,  and  the  remainder  to  be  used  for  the  discharge  or 
lawful  refunding  at  not  exceeding  par  of  any  debentures  issued 
under  agreement. 

Re  Sheridan  Electric  Light  &  P.  Co.  Nos.  7447,  7448,  March  5, 
1918,  $3,000  capital  stock  to  be  sold  for  cash  at  not  less  than  par, 
proceeds  to  be  used  for  the  acquisition  of  machinery  and  appliances 
and  for  the  construction  and  completion  of  the  electric  plant  and 
facilities  of  electric  company. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7506,  March  5,  1918, 
$279,000  first  mortgage  6  per  cent  gold  bonds  to  be  sold  for  not  less 
than  par,  $402,000  6  per  cent  cumulative  preferred  capital  stock  to 
be  sold  for  cash  at  not  less  than  par,  and  $279,000  first  mortgage  6 
per  cent  gold  bonds  to  be  sold  for  not  less  than  85  per  cent  of  par 
value  plus  accrued  interest ;  proceeds  of  stock  and  bonds  to  be  used 
for  the  purchase  of  property  of  the  electric  company,  for  additions 
and  betterments  made  prior  to  June  30,  1917,  not  heretofore 
capitalized,  and  for  construction  and  extensions  to  property  and 
facilities. 

Re  Morrison  Teleph.  Co.  No.  7724,  March  6,  1918,  $25,000  first 
mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  par  and  accrued 
interest,  proceeds  to  be  used  for  the  construction,  extension  or  im- 
provement of,  or  additions  to  facilities. 

Re  Galesburg  Union  Teleph.  Co.  No.  7654,  March  12,  1918, 
$35,500  first  mortgage  bonds  to  be  sold  at  not  less  than  par,  plus 
P.U.R.1918D. 
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accrued  interest,  proceeds  to  be  used  for  the  construction,  extensions 
or  improvement  of,  or  additions  to  facilities. 

Be  Aurora,  P.  &  J.  R.  Co.  No.  7757,  March  12,  1918,  $4,616.08 
notes  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the  re- 
tiring of  the  note  of  like  amount  heretofore  issued. 

Be  Iredale  Fireproof  Warehouse,  Xo.  777 1-A,  B,  Consolidated, 
March  12,  1918,  $54,000  common  capital  stock  and  $30,000  mort- 
gage notes  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  tlic 
acquisition  of  property,  for  the  construction,  extension  or  improve- 
ment of,  or  additions  to  facilities,  and  for  discharge  and  lawful 
refunding  of  obligations  incurred  for  acquisition  of  property  evi- 
denced by  a  prior  mortgage. 

Be  Macoupin  County  Teleph.  Co.  Xo.  7710,  March  19,  1918, 
$13,500  second  mortgage  6  per  cent  gold  lx)nds  to  be  issued  at  not 
less  than  par  and  accrued  interest,  proceeds  to.be  applied  to  tlie 
discharge  or  lawful  refunding  of  outstanding  notes,  to  the  discharge 
or  lawful  refunding  of  outstanding  first  mortgage  bonds  now  due 
and  unpaid,  to  the  reimbursement  of  moneys  actually  expended  from 
income  for  the  construction,  extension  or  improvement  of,  or  addi- 
tion to,  facilities,  and  to  tlie  difc^charge  of  debts  incurred  for  replacing 
property  destroyed  by  fire. 

Be  Central  Illinois  Public  Service  Commission  No.  7868,  March 
19,  1918,  $228,000  first  and  refunding  mortgage  gold  bonds  to  be 
sold  at  not  less  than  75  per  cent  plus  accrued  interest,  and  $100,000 
collateral  gold  notes  to  be  sold  at  not  less  than  90  per  cent,  proceeds 
to  be  used  to  reimburse  company  on  account  of  expenditures  for  the 
acquisition  of  property  and  the  construction,  extension  or  improve- 
ment of,  or  additions  to  its  facilities,  during  the  months  of  December, 
1917,  and  January,  1918. 

Be  Illinois  Xorthem  Utilities  Co.  Xo.  7976,  April  16,  1918,  $101,- 
200  collateral  gold  notes  to  be  sold  at  not  less  tlian  90  per  cent  of 
principal  amount  thereof  plus  accrued  interest,  proceeds  to  be  used 
for  the  construction,  extension  or  improvement  of  or  addition  to  its 
facilities  and  the  reimbursement  of  the  company  for  the  cost  thereof. 

Be  Sccor  Electric  Light  &  P.  Co.  Xo.  7924,  April  29,  1918,. 
$10,000  capital  stock  authorized  to  be  issued;  $9,000  of  said  stock 
to  be  sold  for  not  less  than  par,  proceeds  to  be  used  solely  for  tlie 
purchase  of  materials  and  appliances  and  for  the  construction  and 
completion  of  electric  transmission  line  and  distribution  system  and 
facilities  of  the  Secor  Electric  Light  &  Power  Company;  and  the 
remaining  $1,000  capital  stock  to  be  held  in  treasury  of  company 
subject  to  further  order  of  the  Commission. 

Be   Savanna  Mut.  Teleph.   Co.  Xo.   7761,  May   1,  1918,  order 
authorizing  the  Carroll  County  Independent  Telephone  Company  to 
issue  $19,800  common  capital  ptock  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  for  the  acquisition  of  property, 
P.U.R.1918D. 
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He  Roberts  Farmers  Grain  Co.  No.  7818,  May  1,  1918,  order 
authorizing  the  issuance  of  $15,000  common  capital  stock  for  not 
less  than  par. 

Re  Zero  Ice  Co.  No.  7819,  May  1,  1918,  600  shares  of  capital 
stock  authorized  to  be  issued  for  the  purpose  of  refunding  a  like 
amount  of  stock  outstanding,  which  was  issued  by  company  without 
approval  of  Commission ;  $19,500  promissory  notes  authorized  to  be 
issued  to  replace  promissory  notes  of  the  same  amount  now  out- 
standing and  also  issued  by  company  without  the  approval  of  the 
Commission. 

Re  Grafton  Teleph.  Co.  No.  7830,  May  1,  1918,  $3,900  promis- 
sory notes  authorized  to  be  issued,  to  be  used  in  renewing  a  promis- 
sory note  of  like  amount  issued  by  company  without  approval  of  the 
Commission. 

Re  Farmers  Mut.  Teleph.  Asso.  Nos.  7837,  7855,  May  1,  1918, 
$6,000  capital  stock  authorized  to  be  issued  for  the  purpose  of  re- 
placing a  like  amount  of  stock  now  outstanding  which  waa  issued 
by  company  without  the  approval  of  the  Commission. 

Re  Fanners  Mountain  Teleph.  Co.  No.  7856,  May  1,  1918,  order 
directing  telephone  company  to  take  up  and  cancel  all  promissory 
notes  issued  by  it  during  the  months  of  June,  September  and  De- 
cember for  the  sum  of  $6,155,  said  notes  having  been  issued  without 
consent  of  the  Commission. 

Re  Jasper  Counly  Mut.  Teleph.  Co.  No.  7897,  May  1,  1918,  order 
authorizing  the  issuance  of  promissory  notes  in  the  sum  of  $2,750, 
for  the  purpose  of  renewing  a  promissory  note  of  same  amount. 

Re  Harrison,  W.  &  Co.  No.  7908,  May  1, 1918,  petition  for  author- 
ity to  issue  capital  stock  in  the  aggregate  amount  of  $50,000,  dis- 
missed, it  appearing  that  petitioner  does  not  store  and  never  has 
stored  grain  for  the  public,  and  there  appears  to  be  nothing  con- 
nected with  petitioner's  business  that  brings  it  within  the  jurisdic- 
tion of  the  Illinois  Commission. 

Re  Central  Illinois  Public  Service  Commission  No.  7994,  May  1, 
1918,  $16,000  first  and  refunding  mortgage  gold  bonds  to  be  sold 
for  not  less  than  75  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  used  for  the  reimbursement  of  the  treasury  of  company 
for  moneys  actually  expended  in  discharge  of  the  underlying  bonds 
of  the  company  to  the  amount  of  $16,000. 

Re  Pitcher  Teleph.  Co.  No.  7750,  May  13,  1918,  $5,900  promis- 
sory notes  to  be  issued  at  not  less  than  par  value,  proceeds  to  be 
applied  to  retiring  of  notes  for  like  amount  heretofore  issued. 

Re  Assumption  Mut.  Teleph.  Co.  No.  7822,  May  13,  1918,  $4,500 
promissory  notes  authorized  to  be  sold  at  not  less  than  par,  proceeds 
to  be  applied  to  retiring  of  notes  of  like  amount  heretofore  issued. 

Re  Ceroid  Storage,  Packing  &  Moving  Co.  No.  7828,  May  13, 
1918,  $2,500  promissory  note  to  be  sold  at  not  less  than  par,  pro- 
P.U.R.1918D. 
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ceeds  to  be  applied  towards  the  retiring  of  note  of  like  amount, 
maturing  March  18,  1918. 

Re  Kankakee  Storage  &  Transp.  Co.  No.  7852,  May  13,  1918, 
$9,080  promissory  notes  authorized  to  be  issued  at  not  less  than  par, 
proceeds  derived  from  sale  of  said  notes  to  be  applied  to  the  retiring 
of  notes  of  like  amount  heretofore  issued. 

Re  Calumet  Refrigerating  Co.  No.  7870,  May  13,  1918,  $50,000 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  applied  to  the  retiring  of  stock  certificates  of  like  amount  here- 
tofore issued  without  consent  of  the  Commission. 

Re  Home  Mut.  Teleph.  Co.  No.  7904,  May  13,  1918,  order  author- 
izing the  issuance  of  two  promissory  notes  to  the  amount  of  $3,587, 
said  notes  to  be  sold  at  not  less  than  par  and  proceeds  to  be  used 
for  retiring  of  notes  of  like  amount  heretofore  issued  without  con- 
sent of  the  Commission. 

Re  East  St.  Louis  Light  &  P.  Co.  No.  7923,  May  13,  1918,  $100,- 
000  capital  stock  to  be  sold  for  not  less  than  par ;  $80,000  first  mort- 
gage bonds  to  be  sold  at  not  less  than  80  per  cent  plus  accrued  in- 
terest ;  proceeds  of  said  stock  and  bonds  to  be  used  for  the  discharge 
of  outstanding  obligations  or  open  accounts,  incurred  for  construc- 
tion, extension  or  improvement  of,  or  addition  to,  facilities. 

Re  Interstate  Light  &  P.  Co.  No.  7928,  May  13,  1918,  $777,000 
promissory  notes  to  be  sold  at  not  less  than  par  value,  proceeds  to 
be  used  to  pay  and  redeem  the  promissory  note  of  the  Interstate 
Light  &  Power  Company  for  $1,000,000  on  which  there  remains  due 
the  sum  of  $777,000. 

Re  4  C.  Teleph.  Co.  No.  7931,  May  13,  1918,  $11,500  common 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied 
to  the  payment  of  accrued  notes,  aggregating  $11,500,  heretofore 
issued. 

.  Re  Jackson  Park  Storage  Co.  No.  7947,  May  13,  1918,  $2,500 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  applied  to  the  retirement  of  stock  certificates  heretofore  issued 
without  authority  of  the  Commission, 

Re  Johnson  Transfer  &  Fuel  Co.  No.  7984,  May  13,  1918,  $40,000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
applied  to  the  retiring  of  certificates  of  stock  of  like  amount. 

Re  Page  Bros.  No.  7986,  May  13,  1918,  $6,500  mortgage  notes 
to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  to  the  refund- 
ing of  prior  mortgage. 

Re  Dixon  Water  Co.  No.  8006,  May  13,  1918,  $26,000  second 
mortgage  6  per  cent  bonds,  to  be  sold  for  cash  at  not  less  than  90 
per  cent  of  par  value  plus  accrued  interest,  proceeds  to  be  applied 
to  the  purchase  and  installation  of  meters  and  4-inch  mains. 

Re  Keokuk  Electric  Co.  No.  8031,  May  13,  1918,  order  author- 
izing the  renewal  of  $69,500  notes  for  a  period  not  exceeding  5  years 
P.U.R.1918D. 
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from  maturity  date  of  each  note,  to  tear  interest  not  exceeding  6 
per  cent  per  annum ;  said  notes  to  be  sold  at  not  less  than  par,  and 
proceeds  to  be  used  to  refund  a  like  amount  of  notes  now  outstanding. 

Ke  Mississippi  Kiver  P.  Co.  No.  8032,  May  13, 1918,  order  author- 
izing renewal  of  $2,198,875  for  a  period  not  exceeding  5  years  from 
maturity  of  notes,  to  bear  interest  not  exceeding  7  per  cent  per 
annum;  said  notes  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  to  refund  a  like  amount  of  notes  now  outstanding. 

Ee  Central  Illinois  Light  Co.  No.  8038,  May  13,  1918,  $23,200 
common  capital  stock  and  $50,000  preferred  capital  stock  to  be  sold 
for  cash  at  not  less  than  par;  $140,000  first  mortgage  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  par  value  plus  accrued  interest; 
proceeds  from  sale  of  said  stock  and  bonds  to  be  used  for  the  reim- 
bursement of  moneys  actually  expended  during  1917  for  constinic- 
tion,  extension  or  improvement  of,  or  additions  to  facilities,  and 
for  the  construction,  extension  or  improvement  of,  or  additions  to 
facilities  during  the  year  1918. 

Re  Curtis  Mill.  Co.  No.  7826,  May  14,  1918,  $2,100  promissory 
notes  authorized  to  be  issued  to  replace  notes  of  like  amount,  which 
were  previously  issued  without  approval  of  Commission. 

Ee  Central  Cold  Storage  Co.  No.  7851,. May  14,  1918,  $1,000,000 
capital  stock  authorized  to  be  issued,  $500,000  of  said  stock  to  be 
issued  in  replacing  a  like  amount  of  preferred  stock  of  said  com- 
pany now  outstanding,  the  other  $500,000  authorized  to  be  issued 
for  cash  at  not  less  than  par,  proceeds  to  be  used  for  the  purpose  of 
retiring  certain  floating  indebtedness  of  said  company,  incurred  in 
connection  with  the  construction  of  plant,  and  for  addition  to  work- 
ing capital  fund. 

Ee  Illinois  C.  E.  Co.  No.  8093,  May  16,  1918,  order  authorizing 
issuance  of  $5,000,000  trust  certificates  for  not  less  than  90  per  cent 
plus  accrued  dividends,  proceeds  to  be  used  for  procuring  additional  . 
railroad  equipment. 

Ee  Central  Illinois  Public  Service  Commission  No.  7868,  May 
28,  1918,  $75,000  collateral  gold  notes  to  be  sold  for  not  less  than  90 
per  cent  plus  accrued  interest,  proceeds  to  be  used  for  the  purpose  of 
reimbursing  company  on  account  of  expenditures  for  the  acquisition 
of  property,  construction,  extension  and  improvement  of  and  addi- 
tion to  its  facilities. 

Ee  Central  Illinois  Public  Service  Commission  No.  8097,  May  28,, 
1918,  $6,000  first  and  refunding  mortgage  gold  bonds  to  be  sold  at 
not  less  than  75  per  cent  of  par  value  plus  accrued  interest,  pro- 
ceeds to  be  used  for  reimbursing  moneys  actually  expended  or  to  be 
expended  to  acquire  specified  underlying  obligations. 

Indiana.— l^e  Winona  Teleph.  Co.  No.  3641,  March  1, 1918,  $5,000 
6  per  cent  preferred  stock  to  be  sold  at  not  less  than  90  per  cent  of 
]iar  value,  proceeds  to  be  used  to  reimburse  treasury  of  company 
P.U.R.IOISD. 


Digitized  by 


Google 


APPENDIX.  977 

for  money  actually  expended  for  additions,  betterments  and  improve- 
ments now  made  and  for  extensions,  additions,  betterments  and 
improvements  contemplated. 

Re  Indiana  l^ower  &  Water  Co.  Xo.  3700,  March  25,  1918,  $210,- 
000  capital  stock  to  be  sold  for  not  less  than  par,  and  $752,000  first 
mortgage  6  per  cent  bonds  at  not  less  than  85,  proceeds  to  be  used 
to  cover  construction  and  acquisition  of  property.  By  supplemental 
order,  dated  June  4,  1918,  utility  authorized  to  sell  shoH  term  notes 
to  an  amount  not  exceeding  $466,250  and  to  pledge  therefor  its 
first  mortgage  gold  bonds  to  a  face  amount  not  to  exceed  133  per 
cent  of  the  face  value  of  the  notes. 

Re  Akers,  No.  3703,  March  25,  1918,  $10,000  common  capital 
stock  and  $10,000  first  preferred  stock  bearing  dividends  of  6  per 
cent  per  annum  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
for  the  purpose  of  acquiring  property  and  for  additions,  extensions 
and  improvements  to  its  property. 

Re  Tipton,  Xo.  3769,  April  12,  1918,  $22,000  41/2  per  cent  bonds 
to  be  sold  at  not  less  than  par,  for  the  purpose  of  procuring  funds  to 
purchase  and  install  new  equipment  in  electric  light  plant  and  to 
make  improvements  to  said  plant. 

Re  Earl  Park  Water  Co.  Xos.  2935,  2936,  April  26,  1918,  $1,000 
common  capital  stock  to  be  sold  at  par  and  $2,000  preferred  stock, 
at  not  less  than  94  per  cent,  proceeds  to  be  used  for  the  purpose  of 
paying  off  indebtedness  incurred  by  company  in  the  construction  of 
water  works  plant  and  system. 

Re  Huntington  Light  &  Fuel  Co.  Xo.  3791,  April  26,  1918,  $250,- 
000  preferred  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  to  reimburse  treasury  of  company  for  moneys  actually  expended 
in  additions,  extensions  and  betterments. 

Re  Terre  Haute,  I.  &  E.  T.  Co.  No.  3629,  April  27,  1918,  order 
authorizing  the  purchase  of  all  the  common  stock  amounting  to 
$50,000  and  all  preferred  capital  stock  amounting  to  $150,000  of 
the  West  Indiana  Utilities  Company  for  the  sum  of  not  exceeding 
$121,000. 

Re  Akron  Teleph.  Co.  Xo.  3579,  April  30,  1918,  $30,000  common 
capital  stock  to  be  sold  for  cash  at  not  less  than  95  per  cent  of  par, 
proceeds  to  be  used  in  the  payment  of  moneys  already  expended  in 
construction  of  property  and  in  further  enlargements  and  improve- 
ments. 

Re  French  Lick  &  W.  B.  Water,  Light,  Heat  &  P.  Co.  Xo.  3697, 
May  8,  1918,  order  authorizing  issuance  of  $100,000  preferred  stock 
bearing  cumulative  dividends  of  6  per  cent  per  annum,  for  the  pur- 
pose of  refunding  all  of  $145,000,  25  year  6  per  cent  bonds,  whose 
issuance  was  previously  authorized. 

Re  Citizens  Gas  Co.  Xo.  3831,  May  17,  1918,  $1,800,000  general 
mortgage  7  per  cent  sinking  fund  gold  bonds  to  be  sold  at  not  less 
P.U.R.1918D.  62 
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than  90  per  cent  of  par  value  plus  accrued  interest;  proceeds  to  be 
used  for  the  purpose  of  defraying  expenses  of  installing  forty  new 
coke  ovens,  by-product  equipment,  and  other  improvements.  In 
this  case  it  was  held  that  the  Commission  is  warranted  in  saying 
that  but  for  the  fact  that  said  securities  had  been  virtually  con- 
tracted at  90  per  cent  of  par,  together  with  said  other  stipulations, 
a  higher  price  than  90  per  cent  of  par  could  have  been  obtained. 
There  is  a  question  as  to  how  far  a  public  service  commission  may 
go  in  trying  to  protect  companies  in  the  management  of  their  cor- 
porate affairs  when  rates  are  not  materially  affected.  The  hesitancy 
of  the  Commission  to  approve  the  issuance  of  securities  at  the  orig- 
inal proposed  price  of  85  per  cent  or  86  per  cent  of  par  has  already 
resulted  in  a  possible  saving  to  the  company  of  $64,000  to  $79,000 
and,  but  for  conditions  created  and  over  which  the  Commission  has 
no  control,  this  would  have  been  raised  to  more  than  $100,000. 

Under  these  unusual  conditions,  the  Commission  will  grant  the 
prayer  of  the  petitioner  with  certain  modifications.  Petitioner  will 
be  required  to  realize  at  least  90  per  cent  of  the  par  value  of  said 
securities,  together  with  any  interest  which  shall  have  accrued  be- 
tween the  date  of  said  bonds  and  the  date  of  sale.  Petitioner  will 
be  permitted  to  add,  if  necessary,  to  the  discount  to  be  allowed  on 
the  face  of  the  bonds,  a  small  per  cent,  not  to  exceed  ten  per  cent, 
of  the  net  increase  in  the  company's  earnings  in  the  first  year  after 
the  installation  of  said  new  coke  ovens,  that  are  derived  from  the 
operation  of  said  new  ovens,  but  not  to  include  any  part  of  net  earn- 
ings from  the  operation  of  the  remainder  of  petitioner's  plants. 

Re  Citizens  Gas  Co.  No.  3830,  May  18,  1918,  $100,000  first  and 
refunding  5  per  cent  bonds  to  be  sold  at  not  less  than  85  per  cent 
of  the  par  value  plus  accrued  interest,  proceeds  to  be  used  for  the 
purpose  of  reimbursing  treasury  of  company  for  moneys  expended 
in  the  acquisition  of  all  capital  stock  of  the  Milbum  By-Products 
Coal  Company. 

Re  Chicago,  L.  S.  &  S.  B.  R.  Co.  No.  3833,  June  1,  1918,  order 
authorizing  issuance  of  $28,000  first  mortgage  5  per  cent  gold  bonds, 
and  to  deposit  same  as  collateral  security  for  prior  indebtedness 
created  on  account  of  moneys  borrowed  and  moneys  expended  from 
operating  revenues  in  making  betterments,  extensions  and  improve- 
ments, and  the  purchase  of  equipment,  materials  and  supplies;  said 
bonds -may  not  be  hypothecated  at  less  than  75  per  cent  of  par  and 
may  not  be  sold  by  pledgeor  at  less  than  90  per  cent  of  par. 

Re  Bissell  &  Co.  No.  3878,  June  5,  1918,  $15,000  notes  to  be  sold 
for  not  less  than  par,  proceeds  to  be  used  for  extensions,  betterments 
and  improvements  to  plant;  $63,000  notes  authorized  to  be  sold  for 
par  to  be  used  in  payment  for  property  acquired  from  the  Central 
Heating  Company. 

Maine,— Tie  Lincoln  County  Power  Co.  U-228,  March  6,  1918, 
P.U.R.1918D. 
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$3,750  8  pep  cent  preferred  stock  to  be  sold  for  not  less  than  96  plus 
accrued  interest,  proceeds  to  be  used  for  materials  and  labor  on 
Bristol  Mills  development. 

Re  Bar  Harbor  &  U.  R.  P.  Co.  U-270,  March  13,  1918,  order 
authorizing  the  issuance  of  $30,000  mortgage  bonds,  proceeds  to  be 
used  to  reimburse  treasury  on  account  of  expenditures  for  exten- 
sions, additions  and  improvements. 

Re  Bangor  P.  Co.  U-271,  March  13,  1918,  order  authorizing  the 
issuance  of  $61,000  mortgage  bonds,  proceeds  to  be  used  in  reim- 
bursement of  treasury  for  expenditures  for  additions,  extensions  and 
permanent  improvements. 

Re  Eastern  Teleph.  &  Teleg.  Co.  U-276,  April  9,  1918,  1,280 
shares  of  common  stock  of  the  par  value  of  $25  per  share,  to  be  sold 
at  not  less  than  par,  to  be  used  in  payment  for  plant  to  be  purchased. 

Re  Lincoln  County  Power  Co.  U-228,  April  10,  1918,  $900  8  per 
cent  preferred  stock  to  be  sold  for  not  less  than  96  plus  accrued 
interest;  company  authorized  to  receive  from  the  First  Auburn  Trust 
Company,  from  the  proceeds  of  bonds  heretofore  or  hereafter  issued 
and  sold  under  a  supplemental  order  in  this  case  dated  December  12, 
1917,  the  sum  of  $5,100 ;  proceeds  to  be  used  to  pay  for  work  already 
done  and  material  purchased  in  the  Bristol  Mills  development. 

Re  Berwick  &  S.  P.  Electric  Co.  U-269,  April  10,  1918,  $80,000 
first  and  refunding  5  per  cent  mortgage  gold  bonds  to  be  sold  at  not 
less  than  82 J  per  cent  plus  accrued  interest,  and  $34,000  common 
capital  stock  to  be  sold  at  par,  part  of  proceeds  to  be  applied  to  the 
pa}Tnent  of  $100,000  of  the  cost  of  additions,  betterments  and  per- 
manent improvements  to  plant  made  since  July  1,  1915,  and  before 
January  1,  1918. 

Re  Calais  Water  &  Power  Co.  TJ-258,  April  15,  1918,  $50,000 
bonds  to  be  sold  at  not  less  than  90  plus  accrued  interest,  proceeds  to 
be  devoted  to  the  payment  of  the  principal  of  indebtedness  of  the 
Maine  Water  Company. 

Re  West  Oxford  Teleph.  Co.  11-281,  April  17,  1918,  $790  common 
capital  stock  to  be  sold  or  exchanged  at  par  in  payment  of  principal 
of  present  outstanding  indebtedness  of  an  equal  amount. 

Re  Cumberland  County-  Power  &  Light  Co.  U-284,  April  30,  1918, 
order  authorizing  electric  company  to  issue  and  distribute  to  the 
holders  of  preferred  stock,  pro  rata  in  accordance  with  holdings 
thereof,  the  regular  quarterly  dividend  of  1%  per  cent  payable 
May  1,  1918,  in  scrip,  payable  in  5  years  from  May  1,  1918,  bearing 
interest  at  the  rate  of  6  per  cent  per  annum. 

Re  Oakland  Water  Co.  U-287,  June  3,  1918,  $40,000  mortgage 
bonds  to  be  sold  at  not  less  than  95  per  cent  of  par  plus  accrued 
interest,  proceeds  to  be  used  to  an  amount  in  cost  equal  to  the  dis- 
count in  full  payment  and  discharge  of  a  like  amount  of  petitioner's 
mortgage  bonds  now  outstanding  and  due  September  1,  1918. 
P.U.R.1918D. 
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Re  Eitterv  Water  Dist.  U-290,  June  13,  1918,  $200,000  5  per  cent 
serial  bonds  to  be  sold  for  not  lees  than  par,  plus  accrued  interest, 
proceeds  to  be  used  for  the  construction  of  additional  facilities. 

Massachusetts. — Ee  New  England  Power  Co*  March  5,  1918, 
$500,000  bonds  to  be  sold  for  not  less  than  par  and  accrued  interest, 
proceeds  to  be  used  for  the  payment  of  obligations  incurred  or  to  be 
incurred  for  or  in  connection  with  extensions  of  distribution  system. 

Ee  Pittsfield  Coal  Gas  Co.  March  5,  1918,  order  authorizing  the 
issuance  of  2^040  shares  of  capital  stock  at  the  pv  value  of  $100  each ; 
proceeds  to  be  applied  to  the  payment  and  cancelation  of  an  equal 
amount  of  the  obligations  of  the  company  represented  by  its  promis- 
sory notes  outstanding  on  December  31,  1917. 

Ee  Boston  &  P.  E.  Corp.  P.  S.  C.  2063,  March  12, 1918,  $2,170,000 
bonds  authorized  to  be  issued,  said  bonds  to  be  payable  not  exceed- 
ing 5  years  from  date  thereof  and  to  bear  interest  at  a  rate  not  exceed- 
ing 7  per  cent  per  annum,  for  the  purpose  of  refunding  outstanding 
bonds  of  said  corporation. 

Ee  Salisbury  Water  Supply  Co.  April  16,  1918,  $15,000  mortgage 
bonds  to  be  sold  at  not  less  than  par  plus  accrued  interest,  proceeds 
of  $13,800  to  be  applied  to  the  payment  and  cancelation  of  an  equal 
amount  of  obligations  of  company  represented  by  its  promissory 
notes  outstanding  on  June  30,  1917,  and  proceeds  •to  the  amount  of 
$1,200  to  be  applied  to  the  payment  of  the  cost  of  additions  to  plant 
made  subsequent  to  said  date. 

Ee  Cohasset  Water  Co.  April  24,  1918,  $80,000  bonds  to  be  issued 
at  not  less  than  par,  plus  accrued  interest,  proceeds  to  be  applied  to 
the  payment  and  cancelation  of  all  bonds  of  company  outstanding  on 
Deceniber  31,  1917. 

Ee  Lenox  Electric  Co.  May  2,  1918,  approval  of  the  issuance  of 
450  shares  of  new  capital  stock  of  the  par  value  of  ^100  each,  pro- 
ceeds to  be  applied  to  the  payment  and  cancelation  of  an  equal  amount 
of  obligations  of  the  company  represented  by  promissory  notes  out- 
standing on  December  1,  1917. 

Ee  Great  Barrington  Electric  Light  Co.  May  2,  1918,  approval 
of  the  issuance  of  1,100  shares  of  new  capital  stock  of  the  par  value 
of  $100  each,  proceeds  to  be  applied  to  the  payment  and  cancelation 
of  an  equal  amount  of  the  ol3ligation8  of  company  represented  by 
promissory  notes  outstanding  on  December  1,  1917. 

Ee  Stockbridge  Lighting  Co.  May  2,  1918,  approval  of  the  issuance 
of  85  shares  of  new  capital  stock  of  the  par  value  of  $100  each,  pro- 
ceeds of  stock  to  be  applied  to  the  payment  and  cancelation  of  an 
equal  amount  of  obligations  of  company  represented  by  promissory 
notes  outstanding  on  December  1,  1917. 

Ee  Stockbridge  Lighting  Co.  May  2,  1918,  approval  of  the  issuance 
by  the  Stockbridge  Lighting  Company  of  3,200  shares  of  capital  stock 
of  the  par  value  of  $100  each,  and  of  the  excliange  of  2,350  shares 
P.U.R.1918D. 
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of  said  almres  for  the  entire  capital  stock  of  the  Great  Barrington 
Electric  Light  Company  and  of  850  shares  for  the  entire  capital  «tock 
of  the  Lenox  Electric  Company,  upon  the  conveyance  and  transfer 
to  "Stockbridge  Company  of  all  of  the  property  and  assets  of  said 
Lenox  and  Great  Barrington  companies. 

Re  Franklin  Electric  Light  Co.  May  15,  1918,  $25,000  capital 
stock  of  its  floating  indebtedness  incurred  for  new  constructions, 
extensions  and  permanent  improvements,  and  for  additional  con- 
structions, extensions  and  improvements  to  its  plant  and  property. 

Ee  Newburyport  Gas  &  E.  Co.  May  21,  1918,  approval  of  the  issu- 
ance at  $100  a  share  of  3,420  shares  of  new  capital  stock  of  the  par 
value  of  $100  each,  proceeds  of  3,285  shares  to  be  applied  to  the 
payment  and  cancelation  of  an  equal  amount  of  obligations  of  the 
company  incurred  for  additions  to  plant  made  subsequent  to  Fd)ruary 
28,  1918,  and  the  proceeds  of  135  shares  to  the  payment  and  cancela- 
tion of  an  equal  amount  of  obligations  of  company  represented  by 
its  promissory  notes  outstandingoik  that  date. 

Be  Fall  River  Electric  Light.Co.  May  22,  1918,  order  authorizing 
the  issuance  at  the  price  of  $100  per  share  of  7,000  sliares  of  new 
capital  stock  of  the  par  value  of  $100  each,  the  proceeds  of  5,640 
shares  to  be  applied  to  the  payment  and  cancelation  of  an  equal 
amount  of  obligations  of  the  company  incurred  for  additions  to  plant 
made  subsequent  to  February  28,  1918,  the  proceeds  of  1,360  shares 
to  the  payment  and  cancelation  of  an  equal  amount  of  obligations  of 
the  company  represented  by  promissory  notes  outstanding  on  that 
date. 

Michigan.— Re  Union  Teleph.  Co.  D-207,  March  1,  1918,  order 
authorizing  increase  in  capital  stock  from  $1,000,000  to  $1,500,000. 

Re  ^Eiimeapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  D-1150,  March  5, 
1918,  $554,000  corporate  bonds  to  be  sold  for  not  less  than  75  per  cent 
of  par  value,  proceeds  to  be  used  to  pay  for  the  construction  or  acqui- 
sition of  27.7  miles  of  railway,  said  surplus  left  above  cost  of  said  rail- 
way shall  be  used  for  refunding  equipment  trust  notes  of  corporation. 

Re  Hallenbeck,  D-1232,  March  5,  1918,  order  authorizing  issuance 
of  $18,000,  capital  stock,  $10,000  to  be  used  in  exchange  for  certain 
specified  property  and  $8,000  to  remain  in  treasury  of  corporation 
until  further  order  of  the  Commission. 

Re  Moffatt  Teleph.  Co.  D-1031,  March  8,  1918,  order  authorizing 
increase  in  capital  stock  from  $564  to  $1,200;  stock  to  the  amount 
of  $564  to  be  issued  in  favor  of  holders  of  the  original  stock ;  $636 
capital  stock  of  which  $400  to  be  used  to  purchase  certain  telephone 
lines  and  facilities,  the  remainder  to  be  sold  for  cash  at  not  less  than 
par,  proceeds  to  be  used  for  lawful  corporate  purposes. 

Re  Fostoria  Teleph.  Co.  D-1233,  March  8,  1918,  order  granting 
permission  to  telephone  company  to  file  articles  of  association  with 
an  authorized  capital  stock  of  $10,000;  $4Jb'00  of  said  capital  stock 
r.U.R.lDisD. 
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to  be  issued  to  specified  persons  upon  conveyance  by  them  of  the 
properties  of  the  Fostoria  Telephone  Company  free  and  clear  from 
liens  and  encumbrances;  the  remainder  of  capital  stock  to  the  amount 
of  $6,000  to  remain  in  treasury  of  corporation  until  further  order  of 
the  Commission. 

Be  Kingston  Home  Teleph.  Co.  D-1228,  March  12,  1918,  order 
authorizing  the  issuance  of  $10,000  capital  stock,  $5,100  of  said 
stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  the  amount 
of  $5,000  to  be  used  as  part  payment  in  acquiring  the  property  of  the 
Kingston  Telephone  Company,  the  residue  of  the  purchase  price, 
namely  $4,500  to  be  paid  by  the  issuance  of  promissory  note;  re- 
mainder of  said  capital  stock  to  remain  in  treasury  of  corporation 
until  further  orders  of  the  Commission. 

Be  Michigan  Light  Co.  D-763,  March  20,  1918,  $240,000  first  and 
refunding  mortgage  5  per  cent  30-year  gold  bonds  to  be  sold  for  not 
less  than  85  per  cent  of  par  value  plus  accrued  interest;  $100,000 
preferred  capital  stock  to  be  sold  for  not  less  than  par;  $17,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  par ;  and  to  sell  its  unsold 
first  and  refunding  mortgage  5  per  cent  30-year  gold  bonds  authorized 
by  the  order  of  this  Commission,  dated  June  8,  1917,  for  not  less 
than  85  per  cent  of  par  value  plus  accrued  interest,  proceeds  to  be 
used  during  the  year  1918  for  the  acquisition  of  property,  con  truc- 
tion,  completion,  extension  and  improvement  of  facilities  and  ft  the 
improvement  or  maintenance  of  service. 

Be  Detroit  United  B.  Co.  D-765,  March  13,  1918,  $4,500,000 
collateral  trust  notes  to  be  sold  at  not  less  than  93  per  cent  of  par 
value,  proceeds  to  be  used  to  pay  for  and  retire  $3,500,000  principal 
amount  of  collateral  trust  5  per  cent  notes  of  said  company ;  to  retire 
current  liabilities  incident  to  the  purcliase  of  $600,000  5  per  cent 
30-year  gold  bonds;  to  retire  current  liabilities  originating  incident 
to  the  retiring  of  $100,000  principal  amount  of  5  per  cent  20-year 
mortgage  bonds,  and  to  apply  remainder  to  reimburse  treasury  for 
moneys  heretofore  expended  for  additions  and  betterments. 

Be  Consumers  Power  Co.  D-875,  March  20,  1918,  $400,000  first 
lien  and  refunding  5  per  cent  25-year  gold  bonds  to  be  sold  at  not 
less  than  85  per  cent  of  par  value  plus  accrued  interest,  $300,000 
preferred  stock  to  be  sold  at  not  less  than  par,  plus  accrued  interest, 
$124,000  common  stock  to  be  sold  at  not  less  than  par  and  its  first 
lien  and  refunding  5  per  cent  25-year  gold  bonds  authorized  by  the 
orders  of  this  Commission,  April  25,  1917,  and  October  26,  1917,  to 
be  sold  at  not  less  than  85  per  cent ;  proceeds  of  stocks  and  bonds  to 
be  expended  during  the  year  1918  for  the  acquisition  of  property, 
construction,  completion,  extension  and  improvement  of  facilities  and 
for  the  improvement  of  service. 

Be  Morenci  Teleph.  Co.  D-1230,  March  25, 1918,  order  authorizing 
telephone  company  to  increase  its  capital  stock  from  $20,000  to 
$30,000,  the  same  to  be  divided  into  three  hundred  shares  of  the  par 
P.U.R.1918D. 
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value  of  $100  each;  $2,000  capital  stock  to  be  sojd  for  cash  at  not 
less  than  par,  proceeds  to  be  used  in  making  extensions,  improvements 
and  betterments  to  plant  and  property,  the  remaining  $8,000  to 
remain  in  treasury  until  further  application  to,  and  order  by,  Com- 
mission. 

Re  Grand  Haven  Gas  Co.  D-312,  March  27,  1918,  $9,000  first 
mortgage  20-year  5  per  cent  gold  bonds  to  be  sold  at  not  less  than  85 
per  cent  of  par  value,  plus  accrued  interest,  proceeds  to  be  used  to 
reimburse  treasury  for  85  per  cent  of  expenditures  heretofore  made 
for  extensions,  additions  and  betterments  to  plant  and  facilities. 

Re  Calhoun  Gas  Co.  D-821,  March  28,  1918,  $45,000  capital  stock 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to  discharge  cur- 
rent liabilities  incurred  incident  to,  and  to  reimburse  treasury  for, 
expenditures  heretofore  made  for  extensions,  additions  and  better- 
ments to  plant  and  facilities. 

Re  Michigan  Northern  P.  Co.  D-717,  April  1,  1918,  $300,000  first 
mortgage  5  per  cent  gold  bonds  to  be  sold  for  cash  at  not  less  than 
80  per  cent  of  par  value,  plus  accrued  interest,  proceeds  to  be  used 
to  reimburse  treasury  for  expenditures  made  during  the  calendar 
year  1917,  for  additions,  betterments  and  "general  repairs.^' 

Re  Ousted  Electric  Light  &  P.  Co.  D-1243,  April  12,  1918,  $8,000 
common  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds 
to  be  used  in  the  construction  of  an  electric  light  plant  for  the  dis- 
tribution of  electricity  for  light,  heat  and  power  in  the  village  of 
Ousted. 

Re  Iron  Range  Light  &  P.  Co.  D-664,  April  18,  1918,  $15,000 
par  value  of  increased  capital  stock  to  be  sold  at  not  less  than  par, 
proceeds  to  be  used  to  reimburse  treasury  for  expenditures  heretofore 
made  from  current  accounts  for  additions  and  betterments  to  plant 
facilities  and  for  the  retiring  of  $1,000  par  value  of  bonds  heretofore 
retired. 

Re  Muskegon  R.  &  N.  Co.  D-1226,  April  24,  1918,  $5,000  capital 
stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  lawful 
corporate  purposes. 

Re  Michigan  Gas  &  E.  Co.  D-1103,  April  29,  1918,  $15,600  first 
and  refunding  mortgage  15-year  gold  bonds  to  be  sold  at  not  less 
than  80  per  cent  of  par  plus  accrued  interest,  proceeds  to  be  applied 
to  reimburse  treasur}'  for  75  per  cent  of  the  cost  of  extensions,  addi- 
tions and  betterments  to  property  and  facilities  during  the  period 
from  August  1,  1917,  to  February  28, 1918. 

Re  Sault  Ste.  Marie  Gas  &  E.  Co.  D-885,  May  7,  1918,  order 
authorizing  electric  company  to  issue  short  term  notes  to  renew  par 
for  par  certain  short  term  notes  heretofore  issued  by  said  company 
and  now  outstanding,  namely,  $17,500  principal  amount  of  promis- 
sory notes  held  by  Central  Savings  Bank  of  Sault  Ste.  Marie,  and 
$18,000  in  principal  amount  of  demand  notes  held  by  Francis  W. 
Little  of  Minneapolis,  Minnesota. 
P.U.R.1918D. 
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Re  Camp  Custer  Bus  Co.  D-1254,  May  15,  1918,  $25,000  author- 
ized to  be  issued,  the  same  to  be  divided  into  2,500  shares  of  the  par 
value  of  $10  each;  that  in  consideration  of  the  transfer  of  title  of 
certain  motor  busses  free  and  clear  from  all  liens  and  encumbranccf*, 
plus  $10  in  cash  for  each  motor  bus  so  transferred,  shall  ]>e  issued 
to  the  owners  of  motor  busses,  pro  rata,  stock  of  the  par  value  of 
$16,990;  $8,010  capital  stock  to  be  sold  for  cash  at  not  less  than  par 
and  proceeds  to  be  used  in  the  purchase  of  additional  equipment  and 
other  lawful  capital  expenditures  of  corporation. 

Re  Jacobson,  D-1241,  May  20,  1918,  petition  for  leave  to  incor- 
porate the  Detroit  Connecting  Railroad  with  a  capital  stock  of 
$500,000  for  the  purpose  of  the  construction  of  a  railroad  from  Mt. 
Clemens  to  Trenton,  denied,  because  of  the  insufficiency  of  proof 
pix»sented  in  petition. 

Re  Gladwin  Light  &  P.  Co.  D-544,  June  13,  1918,  order  authoriz- 
ing the  issuance  of  $10,000  principal  amount  common  capital  stock 
in  satisfaction  of  claim  of  William  G.  Fitzpatrick  for  professional 
senices  rendered. 

Re  Jacobsen,  D-1241,  June  13,  1918,  order  authorizing  the  issu- 
ance of  10  shares  of  capital  stock  of  the  principal  amount  of  $1,000 
at  par  for  cash,  proceeds  to  be  held  in  treasury  of  coi*poration  free 
from  choses  in  action,  liens,  encumbrances  or  obligations,  and  subject 
to  the  further  order  of  the  Conmiission. 

Missoun. — Re  Pattonsburg  Home  Teleph.  Co.  Case  Xo.  1470,  Feb. 
23,  1918,  order  authorizing  the  change  and  conversion  of  the  pre- 
ferred stock  into  common  stock  by  the  Pattonsburg  Home  Telephone 
Company. 

Nebraska, — Re  Hamilton  County  Farmers  Teleph.  Asso.  Applica- 
tion No.  3473,  March  2, 1918,  $1,000  worth  of  stock  to  be  sold  fbr  not 
less  than  par,  proceeds  to  be  used  for  extensions  and  betterments. 

Re  Skinner  Packing  Co.  Application  Xo.  3492,  Blue  Sky  File  324, 
March  14,  1918,  $2,000,000  preferred  and  $500,000  common  stock  to 
be  sold  at  not  less  than  par,  for  the  purpose  of  establishing  a  pack- 
ing house  at  South  Omaha. 

Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  Xo.  3435,  April  8, 
1918,  $500,000  common  stock  to  be  sold  for  not  less  than  par,  pro- 
ceeds to  be  used  for  extensions  and  betterments. 

Re  Haigler  Equity  Exch.  Teleph.  Co.  Application  Xo.  3519,  April 
17,  1918,  order  authorizing  the  issuance  of  100  shares  of  stock,  par 
value  $30  per  share,  said  stock  to  be  sold  at  not  less  than  par  for  cash, 
prfH-eeds  to  be  used  for  the  purchase  of  existing  telephone  properties, 
or  the  construction  and  installation  of  new  properties. 

R(»  Home  Teleph.  Co.  Application  Xo.  3448,  May  2,  1918,  order 
inithorizing  the  sale  of  50  shares  of  stock  of  the  par  value  of  $40  per 
share,  said  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
for  the  construction  of  a  telephone  system. 
P.U.R.1918D.    , 
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Be  Lincoln  Anto  &  Traction  School,  Application  No.  3524,  May 
3,  1918,  $100,000  preferred  stock  to  be  sold  at  par,  provided  that 
none  of  such  stock  shall  be  sold  excepting  the  value  of  the  pliysical 
property  which  it  represents  shall  equal  120  per  cent  of  the  amount 
of  preferred  stock  sold;  $150,000  common  stock  to  be  sold  at  par, 
provided  that  of  the  $250,000  of  preferred  stock  and  common  stgck, 
herein  approved  a  commission  of  15  per  cent  for  the  sale  and  5  per 
cent  for  cost  of  promotion  shall  be  allowed ;  such  proceeds  of  sale  of 
preferred  and  common  stock  not  to  exceed  $130,000  shall  be  expended 
for  real  estate ;  $75,000  par  value  of  common  stock  may  be  issued  to 
T.  L.  Anthony  covering  transfer  of  physical  property  to  said  company. 

New  Hampshire. — Re  Meriden  Electric  Light  &  P.  Co.  D-451, 
Order  No.  736,  March  6,  1918,  $1,000  capital  stock  to  legalize  issue 
of  similar  amount  to  stockholders  of  the  company  for  capital  expendi- 
tures made  in  good  faith  but  without  authority  of  the  Commission. 

Re  Twin  State  Gas  &  E.  Co.  D-445.  March  7,  1918,  $24,300  40- 
year  5  per  cent  first  and  refunding  gold  bonds  to  be  sold  at  not  less 
than  85  per  cent  of  face  value,  proceeds  to  be  used  to  pay  for  the 
extensions,  additions  and  improvements. 

Re  Keene  Electric  R.  Co.  D-471,  May  14,  1918,  order  authorizing 
issuance  of  700  shares  of  6  per  cent  noocumulative  preferred  stock, 
of  the  par  value  of  $100  per  share  to  retire  an  equal  amount  of  out- 
standing common  stock. 

New  Jersey. — Re  Cumberland  County  Gas  Co.  March  5, 1918,  order 
authorizing  gas  company  to  issue  $200,000  capital  stock. 

Re  Electric  Co.  March  5,  1918,  order  approving  the  issuance  of 
bonds  to  the  amount  of  $197,000. 

Re  Gas  &  E.  Co.  March  12,  1918,  approval  of  issuance  of  $700,000 
5  per  cent  general  mortgage  bonds  at  not  less  than  90  per  cent  of 
par  value. 

Re  New  Jersey  Power  &  Light  Co.  March  12,  1918,  order  modify- 
ing certificate  dated  January  2,  1918,  by  approving  issuance  of 
$148,000  at  not  less  than  80  per  cent  of  par,  and  by  revoking  issuance 
of  $141,500  preferred  stock. 

Re  New  Jersey  Power  &  Light  Co.  March  18,  1918,  $175,000  gen- 
eral mortgage  bonds  to  be  sold  at  not  less  than  80  per  cent  of  par. 

Re  East  Jersey  R.  &  Terminal  Co.  March  26,  1918,  $357,000  cap- 
ital stock  authorized  to  be  issued. 

Re  East  Jersey  R.  &  Terminal  Co.  March  26, 1918,  approval  of  the 
issuance  of  $132,000  capital  stock,  and  also  of  $43,000  capital  stock 
heretofore  issued  vnthout  the  approval  of  the  board. 

Re  Essex  Falls  Electric  Light  &  W.  Co.  April  10,  1918,  approval 
of  the  extension  of  date  of  maturity  of  first  mortgage  bonds,  $150,()()() 
par  value,  which  matured  on  Februarj^  1,  1916,  until  February  1, 
1936,  and  increase  of  rate  of  interest  from  4V^  per  cent  to  5  per  cent. 

Re  West  Monmouth  Water  Co.  April  16,  1918,  order  authorizing 
P.U.R.1018D. 


Digitized  by 


Google 


d86  APPENDIX. 

the  issuance  of  $2^000  capital  stock  and  $4,000  first  mortgage  bonds, 
proceeds  to  be  used  to  reimburse  treasury  for  expenditures  from  cap- 
ital account. 

Re  Middlesex  Water  Co.  April  22,  1918,  approval  of  an  issuance 
of  common  stock  to  the  par  value  of  $125,000  withheld,  it  appearing 
that  the  enumeration  of  the  property  of  the  Middlesex  Water  Com- 
pany and  the  appraisement  thereof  in  writing  have  not  been  fur- 
nished and  provided  for  under  Conference  Ruling  No.  13. 

New  York,  First  District— Re  New  York  &  N.  S.  Traction  Co. 
Case  No.  1398,  March  8,  1918,  order  further  amending  order  of 
March  8,  1912,  as  amended  by  order  of  April  17,  1914,  providing 
for  the  establishment  and  maintenance  of  a  cumulative  sinking  fund, 
the  cash  therein  to  be  used  for  the  acquisition,  at  the  authorized  price 
of  issue,  of  bonds  issued  by  the  company  directly  to  said  fund  and 
for  the  acquisition  of  property  for  capital  or  investment  purposes 
under  certain  condition. 

Re  New  York  Connecting  R.  Co.  Case  No.  2083,  March  15,  1918, 
company  authorized  to  withdraw  cash  derived  from  sale  of  first  mort- 
gage 4^  per  cent  gold  bonds,  series  A,  in  the  amount  of  $249,- 
364.05,  the  balance  of  the  available  proceeds  of  said  bonds,  repre- 
senting the  acquisition  of  property  for  the  construction,  completion, 
extension  or  improvement  of  its  facilities  or  for  the  discharge  of 
its  obligations  incurred  for  such  purposes  fop  the  months  of  July, 
August,  and  September,  1917,  and  to  apply  said  amount  for  the  pay- 
ment of  the  road  expenditures  which  constitute  a  part  of  those 
enumerated  in  a  petition. 

Re  Pelham  Park  &  C.  I.  R.  Co.  Cases  Nos.  1655,  1656,  June  13, 
1918,  order  authorizing  the  Pelham  Park  &  City  Island  Railway 
Company  to  withdraw  cash  to  the  amount  of  $25,000  from  the  pro- 
ceeds of  the  sale  of  $25,000  par  value  of  the  remaining  $67,258.94  of 
said  stock  to  be  issued  by  said  company  in  accordance  with  the  order 
of  this  Commission,  dated  May  27,  1913. 

New  York,  Second  District. — Re  Bombay  Electric  Corp.  Case  No. 
6286,  Jan.  15,  1918,  issuance  of  $1,300  conmion  capital  stock  at  par, 
proceeds  to  be  applied  toward  the  cost  of  construction  of  plant  and 
property,  authorized  nunc  pro  tunc;  additional  $700  capitid  stock  to 
be  sold  at  not  less  than  par,  proceeds  to  be  applied  solely  toward  the 
cost  of  construction  of  plant  and  system. 

Re  Marcellus  Lighting  Co.  Case  No.  6249,  Jan.  22,  1918,  $7,500 
common  capital  stock  to  be  sold  at  not  less  liian  par,  proceeds  to  be 
used  for  additions  and  betterments  to  properly  and  system  and  for 
working  capital. 

Re  Homell  Electric  Co.  Case  No.  3915,  Jan.  25,  1918,  order 
amending  order  dated  December  16,  1913,  authorizing  Homell  Elec- 
tric Company  to  pledge  all  or  any  part  of  $35,000  face  value  5  per 
cent  30-vear  first  and  refunding  mortgage  sinking  fund  gold  bonds 
P.U.R.1918D. 
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to  be  issued  as  collateral  security  for  short  tenn  loans,  provided  that 
the  following  prohibitions  are  observed;  the  principal  of  loans  for 
which  any  of  said  bonds  may  be  pledged  shall  not  be  less  than  86  per 
cent  of  face  value  of  such  bonds ;  that  said  bonds  shall  not  be  pledged 
for  a  greater  period  than  one  year  from  date  of  this  order  without 
further  order  of  Commission. 

Be  Poughkeepsie  City  &  W.  P.  Electric  R.  Co.  Case  No.  5774, 
Jan.  25,  1918,  $596,000  6  per  cent  first  mortgage  refund  gold  bonds 
to  be  issued -solely  for  the  purpose  of  even  exchange  for  like  face 
amount  of  following  outstanding  bonds,  $346,000  face  value  first 
mortgage  5  per  cent  30-year  gold  bonds,  maturing  July  1,  1924, 
$250,000  face  value  of  second  mortgage  6  per  cent  30-year  gold 
bonds  maturing  July  1,  1937. 

Be  Niagara,  L.  &  0.  P.  Co.  Case  No.  6007,  Jan.  29,  1918, 
$1,980,000  face  value  of  bonds  to  be  sold  for  not  less  than  90  per 
cent  of  face  value,  proceeds  to  be  used  to  pay  off  and  discharge  3-year 
6  per  cent  gold  notes  of  the  Salmon  River  Power  Company,  to  be 
applied  toward  the  cost  of  extensions,  additions,  and  improvements 
to  the  steam  generating  plant  of  petitioner  at  Lyons,  and  to  be  ap- 
plied toward  the  payment  of  petitioner's  debt  and  the  debt  of  the 
merged  corporation  outstanding  at  December  31,  1916. 

Re  Jamestown,  W.  &  N.  W.  R.  Co.  Case  No.  4340,  Jan.  31,  1918, 
$1,000,000  5  per  cent  30-year  first  mortgage  gold  bonds  to  be  sold 
at  not  less  than  85  per  cent  of  face  value,  and  $800,000  common 
capital  stock  to  be  sold  at  not  less  than  par;  proceeds  of  stock  and 
bonds  to  be  used  solely  to  pay  off  specified  floating  liabilities  out- 
standing at  December  31,  1916,  and  to  reimburse  treasury  of  peti- 
tioner for  moneys  actually  expended  from  income  for  the  acquisition 
of  fixed  assets  from  November  6,  1913,  to  December  31,  1916,  in- 
clusive. 

Re  Earlville  Electric  Light  Co.  Case  No.  5980,  Jan.  31,  1918, 
$1,000  6  per  cent  10-year  first  mortgage  gold  bonds  to  be  sold  for 
not  less  than  90,  proceeds  to  be  used  solely  for  the  purchase  and 
installation  of  transformers,  wire,  meters,  switches,  etc.,  and  feed 
store  at  Earlville. 

Be  Norwich  Gas  &  E.  Co.  Case  No.  3486,  March  6,  1918,  authority 
of  orders  entered  September  9,  1914,  and  June  3,  1915,  amended 
so  as  to  authorize  utility  to  issue  $80,000  5  per  cent  40-year  second 
mortgage  bonds,  and  $38,500  capital  stock,  proceeds  of  said  stock 
and  bonds  to  be  used  to  discharge  unfunded  debt  outstanding  De- 
<»ember  31,  1912,  and  to  pay  for  extensions  and  improvements  made 
or  to  be  made  since  December  31,  1912. 

Re  Rochester  R.  &  Light  Co.  Case  No.  6285,  March  12,  1918, 
$2,000,000  7  per  cent  cumulative  preferred  capital  stock,  series  B, 
to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  solely  and 
P.U.R.1918D. 
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exclusively  toward  the  discharge  of  indebtedness  outstanding  at  De- 
cember 31,  1916. 

Re  Lockport,  L.  H.  &  P,  Co.  Case  No.  6288,  March  12,  1918, 
$106,700  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the 
discharge  of  indebtedness  outstanding  at  October  31,  1917,  as  fol- 
lows, or  the  renewals  thereof;  bills  payable,  $56,768.25;  accounts 
payable,  $50,000  and  $106,758.25;  amount  unprovided  for,  $58.25. 

Re  Rome  &  B.  Auto-Bus  Co.  Case  No.  6377,  March  14,  1918,  order 
authorizing  nunc  pro  tunc  the  issuance  of  $250  par  value  of  com- 
mon capital  stock  and  the  sale  thereof  at  par  on  March  26,  1917. 

Re  Northern  New  York  Utilities  Case  No.  6375,  March  19,  1918, 
order  authorizing  the  issuance  of  $223^200  capital  stock,  $144,000 
of  which  shall  be  classified  as  7  per  cent  cumulative  first  preferred 
capital  stock  and  $79,200  as  common  capital  stock,  said  stock  to  be 
sold  at  not  less  than  par;  $480,000  bonds  to  be  sold  at  not  less  than 
80  per  cent  of  par  value,  proceeds  of  said  secuiities  to  be  used  to 
build  a  new  dam,  canal,  and  power  house,  to  install  one  18O0-hor8e 
power  wheel,  with  generator,  switchboard  apparatus,  etc.,  and  to 
cover  the  cost  of  issuing  and  selling  the  capital  stock  authorized. 

Re  Frost  Gas  Co.  Case  No.  5934,  March  21,  1918,  order  author- 
izing the  Frost  Gas  Company  to  acquire  and  hold  the  entire  out- 
standing issues  of  capital  stock  of  the  Alden-Batavia  Natural  Gas 
Company,  the  Akron  Natural  Gas  Company,  the  Attica  Natural  Gas 
Company,  the  Ontario  Gas  Company,  and  the  North*  Buffalo  Natural 
Gas  Fuel  Company,  and  4,342  shares  of  capital  stock  of  Niagara 
Light,  Heat  &  Power  Company. 

Re  Hudson  Power  Corp.  Case  No.  6104,  March  26,  1918,  $15,000 
common  capital  stock  to  be  sold  at  not  less  than  par;  the  Albany 
Southern  Railroad  Company,  the  Central  Hudson  Gas  &  Electric 
Company  and  Kingston  Gas  &  Electric  Company,  authorized  to 
acquire  and  hold  $5,000  par  value  of  common  capital  stock  of  the 
Hudson  Power  Corporation ;  proceeds  of  said  stock  to  be  used  solely 
for  working  capital; 

Re  Federal  Teleph.  &  Teleg.  Co.  Case  No.  2296,  March  28,  1918, 
order  revoking  authority  granted  to  the  Federal  Telephone  &  Tele- 
graph Company  to  issue  5  per  cent  50-year  first  and  refunding  mort- 
gage gold  bonds  in  excess  of  $691,800. 

Re  Genesee  Light  &  P.  Co.  Case  6009,  March  28;  1918,  $41,000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  reimbursement  of  treasury  of  petitioner  for  moneys 
actually  expended  from  income  for  the  acquisition  of  fixed  assets 
from  January  1,  1913,  to  December  31,  1916,  not  obtained  from 
the  issue  of  stock,  bonds,  notes,  or  other  evidences  of  indebtedness. 

Re  Geneva-Penn  Yan  Transp.  Co.   Case  No.  6355,  March  28, 

1918,  order  authorizing  nunc  pro  tunc  the  issuance  of  $3,000  com- 
P.U.R.1918D. 
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mon  capital  stock  at  par,  proceeds  to  be  used  for  the  purchase  of  two 
Studebaker  automobile  busses,  and  for  working  capital. 

Re  Northern  New  York  Utilities,  Case  No.  6375,  March  38,  1918, 
$480,000  5  per  cent  50-year  first  and  refunding  mortgage  gold  bonds, 
to  be  sold  for  not  less  than  85  per  cent;  $192,000  capital  stock  to 
be  sold  for  not  less  than  par;  proce^fti  of  said  securities  to  be  used 
for  the  purpose  of  building  a  new  dam,  canal  and  power  house  at 
plant  at  Black  River,  and  to  install  one  1800-h.p.  wheel  with  gen- 
erator, etc.,  at  plant  at  Effley  Falls. 

Re  Groton  Electric  Power  Corp.  Case  No.  6376,  March  28,  1918, 
$20,000  common  capital  stock  to  benold  for  not  less  than  par,  pro- 
ceeds to  be  used  for  the  construction  of  a  proposed  transmission  line 
and  for  working  capital. 

Re  Rockland  Light  &  P.  Co.  Case  No.  6400,  March  28,  1918, 
$300,000  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  as  follows :  for  the  discharge  of  first  mortgage  bonds 
of  former  Nyack  Gas  Light  &  Fuel  Company,  for  the  purchase  of 
$80,000  par  value  of  improvement  gold  notes  of  the  Rockland  Elec- 
tric Company,  to  be  applied  toward  the  discharge  of  notes  payable 
outstanding  at  December  31,  1917,  to  be  applied  toward  the  cost  of 
additions  and  betterments  to  plant  and  property,  for  the  reimburse- 
ment of  the  treasury  of  the  petitioner  for  moneys  temporarily  ex- 
pended since  November  30,  1915,  on  account  of  the  actual  cash  cost 
of  first  mortgage  bonds  of  the  Rockland  Electric  Company,  and  for 
underwriting  and  for  commissions  and  expenses  in  connection  with 
advertising  and  sale  of  stock. 

Re  Fulton  Light,  Heat  &  P.  Co.  Case  No.  5584,  April  4,  1918, 
$15,000  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  to  reimburse  treasury  of  petitioner  for  moneys 
actually  expended  from  income  for  the  acquisition  of  fixed  assets 
during  the  period  from  May  29,  1911,  to  May  29,  1916,  inclusive, 
not  obtained  from  the  issue  of  stock,  bonds,  notes,  or  other  evidence 
of  indebtedness. 

Re  Woodlawn  Improv.  Asso.  Transp.  Corp.  Case  No.  6394,  April 
9,  1918,  order  authorizing  nunc  pro  tunc  the  issuance  of  $8,490  par 
value  of  common  capital  stock  at  par;  also  authorizing  the  issuance 
of  the  additional  sum  of  $1,510  common  capital  stock  to  be  sold  at 
not  less  than  par;  proceeds  of  above  stock  amounting  to  $10,000  to 
be  used  solely  for  working  capital. 

Re  Buffalo,  R.  &  P.  R.  Co.  Case  No.  6411,  April  16,  1918,  order 
authorizing  the  issuance  of  $1,500,000  4^/2  per  cent  50-year  consoli- 
dated mortgage  bonds  to  secure  an  authorized  issue  of  bonds  of  a 
total  face  value  of  $35,000,000 ;  said  bonds  herein  authorized  not  to 
be  sold  without  such  order  of  tlie  Commission;  that  proceeds  of 
loans  for  which  bonds  are  herein  authorized  to  be  pledged  shall  be 
P.U.R.1918D. 
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used  solely  and  exclusively  to  defray  the  cost  of  additions  and  bet- 
terments made  and  to  be  made  to  the  property  of  petitioner. 

Ee  Erie  R,  Co.  Case  No.  5885,  April  17,  1918,  order  authorizmg 
railroad  company  to  execute  and  deliver  to  the  Bankers  Trust  Com- 
pany as  trustee,  a  first  supplement  dated  April  1,  1918,  to  refunding 
and  improvement  mortgage  dated  December  1,  1916,  securing  an  aih 
thorized  issue  to  the  amoimt  of  $500,000,000. 

Re  Troy  Auto  Car  Co.  Case  No.  6409,  April  17,  1918,  order 
authorizing  the  issuance  of  $12,900  common  capital  stock  and  the 
use  of  proceeds  for  the  purchase  of  auto  busses  and  other  properly; 
$12,100  additional  common  capital  stock  to  be  sold  at  a  price  not 
less  than  par,  proceeds  to  be  used  exclusively  and  solely  for  the  con- 
struction of  a  garage  and  for  additional  auto  busses. 

Re  State  Teleph.  Co,  Case  No.  6279,  April  25,  1918,  $20,000  first 
mortgage  6  per  cent  20-year  gold  bonds  to  be  sold  at  not  less  than 
par,  proceeds  to  be  applied  solely  and  exclusively  toward  the  dis- 
charge of  indebtedness  outstanding  at  October  1,  1917. 

Re  Rockland  Light  &  P.  Co.  Case  Xo.  1022,  April  25,  1918,  modi- 
fication of  order  dated  July  29,  1909,  authorizing  the  issuance  of 
$55,000  face  value  5  per  cent  mortgage  bonds,  and  to  use  proceeds 
for  specified  purposes ;  and  the  authorization  of  $45,000  bonds  in 
addition  thereto  for  the  discharge  of  a  like  amount  of  former  Nyack 
Gas  Light  &  Fuel  Company  bonds  is  hereby  vacated. 

Re  Jordan  Electric  Light  &  P.  Co.  Vnse  No.  6235,  April  30, 1918, 
$25,000  par  value  common  capital  stock  to  be  sold  for  not  less  than 
par,  proceeds  of  said  stock  to  be  used  for  the  completion  of  construc- 
tion work  at  Jordan,  Elbridge,  Warner  and  Hartlot  and  for  the 
discharge  of  indebtedness  outstanding  at  December  31,  1917. 

Service. 

J.  Automohiles,  9Q1» 
II.  Electricity,  991. 
Ill,  Express,  996. 
IV.  Gas,  996. 

V.  Heating,  997. 
VI.  Interurhan  railways,  09S» 
VII.  IrrigaUon,  998. 
VIII.  Natural  gas,  999. 
IX.  Railroads: 

a.  In  general,  1000, 
h.  Abandonment,  lOOO. 

c.  Spur  trades,  etc.,  lOOZ* 

d.  Station  facilities,  1006. 

e.  Stockyard  facilities,  1016» 

f.  Train  facUUies,  1016. 
P.U.R.1918D. 
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X,  Steamships,  1025. 
XI,  Street  railways,  102&, 

I.  AHtomobiles. 

Cdlifomia, — Re  Peninsular  R.  Co.  Decision  l^o.  5325,  Applica- 
tion No.  3675,  April  18,  1918,  order  granting  permission  to  abandon 
auto  stage  service  between  the  city  of  Palo  Alto  and  Camp  Fremont. 

Pennsylvania. — UUery  v.  Beatty,  Complaint  Docket  No.  190(>, 
April  22,  1918,  order  directing  respondents  to  cease  and  desist  from 
carrying  on  or  engaging  in  public  service  business,  namely,  oper- 
ating as  a  common  carrier  of  motor  vehicles  .until  first  obtaining 
from  Commission  a  certificate  of  public  convenience. 

II,  Electricity. 

Arizona, — Arizona  Corp.  Commission  v.  T.  A.  Van  D}'ke  Electric 
Service,  Docket  Xo.  415,  Dec.  15,  1917,  order  directing  respondent 
to  commence  construction  of  work  necessary  to  serve  Live  Oak, 
Indian  Hill  and  Inspiration  Additions  to  the  Townsite  of  Miami 
with  electrical  energy  for  lighting  and  power  purposes. 

California.— He  Pacific  Gas  &  E.  Co.  Decision  Xo.  4784,  Appli- 
cation Xo.  3245,  Oct.  22,  1917,  order  granting  permission  to  electric 
company  to  enter  into  a  certain  contract  for  the  furnishing  of  elec- 
tric energy  to  the  residence  of  Leo  G.  Theuriet  in  Mill  Valley. 

Munger  v.  Pacific  Gas  &  E.  Co.  Decision  Xo.  4937,  Case  Xo.  1130, 
Dec.  6,  1917,  order  requiring  850-foot  extension  of  electrical  dis- 
tributing line  across  private  property  at  a  cost  estimated  at  $293 
including  transformers  and  meters  upon  receipt  of  a  right  of  way 
and  a  guaranty  of  a  minimum  annual  revenue  of  $72  for  a  period 
of  five  years. 

Calexico  v.  Holton  Light  &  P.  Co.  Decision  No.  5120,  Case  Nos. 
1160,  1163,  Feb.  7,  1918,  order  requiring  improvements  to  eliminate 
interruptions  in  electric  systems  serving  Calexico  and  Brawley  by 
short  circuiting  the  insulator  pins  on  the  main  transmission  line, 
increasing  the  capacity  of  the  El  Centro  plant  and  constructing  a 
secondary   transmission  line   from   a   substation   at   Calipatria   to 

Brawley. 

McHenry  v.  San  Joaquin  Light  &  P.  Corp.  Decision  No.  5307, 
Case  No.  1198,  April  15,  1918,  order  directing  San  Joaquin  Light 
&  Power  Corporation  to  construct  necessary  extension  to  electric 
distributing  system,  in  order  to  serve  complainant  with  electric 
energy  for  the  operation  of  a  71/2  horse  power  motor,  under  a  3-year 
contract  for  6  months  flat  rate  continuous  service  for  the  irrigation 

of  land. 

Connecticut.— Re  Stratford,  Docket  No.  2555,  Nov.  7, 1917,  order 
requiring  the  United  Illuminating  Company  to  furnish  electric 
P.U.R.1018D.  ^  , 
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service  at  Sedwick  School  at  other  rates  than  those  proposed  to  be 
charged  by  said  company. 

Re  Central  Connecticut  Power  &  L.  Co.  Docket  No.  2311-G,  Dec 
14,  1917,  approval  of  proposed  extensions  of  4400- volt  lighting 
circuits  from  Hadlyme  postoflfiee  south  and  southwest  to  residences 
located  in  the  town  of  Lyme. 

Idaho.— Re  Idaho  Power  Co.  Case  No.  F-204,  Order  No.  470, 
Dec.  13,  1917,  order  authorizing  the  discontinuance,  removal  and 
dismantling  of  that  portion  of  applicant's  distribution  system  known 
as  the  Clark  Extension  distribution  system  line.    \ 

Illinois.— Re  Lincoln  Water  &  Light  Co.  No.  7115,  Oct.  24,  1917, 
•company  authorized  to  substitute  alternating  current  for  direct  cur- 
rent in  the  city  of  Lincoln. 

Rudd  &  Co.  V.  Commonwealth  Edison  Co.  No.  6740,  Nov.  19, 
1917,  complaint  in  the  matter  of  charges  and  practices  of  the  Com- 
monwealth Edison  Company  in  the  rendering  of  electric  service  to 
'Complainant  dismissed,  it  appearing  that  the  company  had  used  its 
best  endeavors  in  order  to  serve  complainant  satisfactorily. 

Re  Central  Illinois  Public  Service  Commission,  No.  7196,  Dec.  3, 
1917,  order  relieving  Central  Illinois  Public  Service  Company  from 
further  carrying  out  all  the  requirements  for  th^  installation  of 
check  watt-hour  meters. 

Public  Utilities  Commission  v.  Tamms  Ice,  L.  &  F.  Co.  No.  7396, 
Jan.  15,  1918,  order  directing  electric  company  to  resume  operation 
of  its  plant  and  to  render  electric  service  to  former  consumers  in 
the  village  of  Tamms. 

State  Public  Utilities  Commission  v.  Western  United  Gas  &  E. 
Co.  No.  7425,  Jan.  15,  1918,  order  directing  the  Western  United 
Gas  &  Electric  Company  to  proceed  with  the  grounding  of  second- 
aries as  required  by  Rule  No.  30  of  Commission's  general  Order 
No.  20. 

Re  Commonwealth  Edison  Co.  No.  7557,  Jan,  15,  1918,  order 
authorizing  the  Commonwealth  Edison  Company  and  the  Chicago 
Surface  Lines  to  enter  into  a  contract  providing  for  the  rendering 
of  temporary  direct  current  service. 

State  Public  Utilities  Commission  v.  Edwards  River  Power  Co. 
No.  6258,  April  1,  1918^  order  requiring  Edwards  River  Power 
Company  to  begin  a  station  log,  on  which  it  shall  record  fully  all 
information  which  is  required  by  Commission's  General  Order  No. 
20,  to  be  kept  on  such  a  record ;  a  full  and  complete  record  of  inter- 
ruptions of  service  on  each  line  or  feeder,  also  to  be  recorded. 

In  the  following  cases  petitions  for  a  suspension  of  Rules  19  and 

31   of  Commission's  General   Order  20,  establishing  standards  of 

service  for  gas  and  electric  utilities,  dismissed;  Re  Alton  Gas  &  B. 

Co.  No.  7961,  May  14,  1918,  and  Re  East  St.  Louis  Light  &  P.  Co. 

No.  7962,  May  14,  1918. 

P.U.R.1918D.  rf^r^n]o 
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Be  Bloomington  &  N^.  B.  &  L.  Co.  No.  8051,  May  14, 1918,  order 
dismissing  petition  for  suspension  of  Bule  31  of  Commission's  Gen- 
eral Order  20,  establishing  standards  of  service  for  gas  and  electric 
utilities. 

Be  Citizens  Lighting  Co.  No.  8057,  May  14,  1918,  order  dis- 
missing petition  for  suspension  of  Bule  19  of  Commission's  Gen- 
eral Order  20,  establishing  standards  of  service  for  gas  and  electric 
utilities. 

Blandinsville  v.  Economy  Electric  Light  &  P.  Co.  No.  7842,  May 
22,  1918,  order  directing  respondent  to  furnish  more  adequate  elec- 
tric service  in  Blandinsville. 

Indiana, — Hamilton  v.  Indianapolis  Light  &  Heat  Co.  No.  3387, 
Nov.  2,  1917,  order  directing  electric  company  to  extend  facilities 
and  furnish  electric  current  to  petitioner,  within  30  days  from  date 
of  this  order. 

Hunt  V.  Summittville  Electric  Light  &  P.  Co.  No.  3059,  Nov.  16, 
1917,  order  directing  that  electric  company  connect  petitioner's 
dwelling  house  with  electric  plant  and  furnish  electric  current; 
said  company  to  install  at  its  own  expense  meter  to  measure  electric 
current. 

Mt.  ^.tna  Stock  Farm  v.  Brooklyn,  No.  3489,  March  1,  1918, 
order  directing  the  town  of  Brooklyn  to  install  a  two  kilowatt 
transformer  at  the  house  of  complainants  in  Brooklyn. 

Be  Terre  Haute,  I.  &  E.  Traction  Co.  No.  3676,  March  1,  1918, 
approval  of  contract  with  the  Edgewood  Bealty  Company  providing 
for  the  furnishing  of  electricity  for  eleven  electric  street  lights  of 
GOO  candle  power  each  in  the  city  of  Terre  Haute  and  known  as 
the  Edgewood  Grove  Addition. 

Be  Bichmond,  No.  3800,  April  12,  1918,  order  authorizing  the 
city  of  Bichmond  to  modify  its  paragraph  E  under  Schedule  A, 
being  P.  S.  C.  I.  No.  E-3,  relating  to  the  time  of  payment  of  bills, 
and  to  the  allowance  of  discount  thereon,  so  as  to  install  and  con- 
tinue to  operate  a  coutimious  nwjthod  of  reading  meters. 

Maine. — Be  Islands  Electric  Co.  C-34,  Nov.  6,  1917,  approval  of 
contract  with  the  Vinalhaven  Water  Company  under  which  the 
Islands  Electric  Company  is  to  furnish  the  Vinalhaven  Water  Com- 
pany with  electricity  for  pumping  purposes. 

Be  York  County  Power  Co.  C-37,  May  8,  1918,  approval  of  con- 
tract with  Oqunquit  Village  Coi-poration  for  municipal  lighting  for 
a  term  of  5  years  from  June  1,  1918. 

Maryland, — Baltimore  Dry  Dock  &  S.  B.  Co.  v.  Consolidated  Gas 
E.  L.  &  P.  Co.  Case  No.  1456,  Order  No.  4098,  Jan.  25,  1918,  order 
directing  power  company  to  proceed  with  construction  of  such  addi- 
tional supply  line  or  lines  as  may  be  necessary  and  sufficient  in  order 
P.U.R.1918D.  '  as 
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to  adequately  supply  complainant  with  high-tension  electric  energy 
at  the  several  shipyards  of  plants  in  the  city  of  Baltimore. 

Massachusetts. — Be  Cruft,  Nov.  6,  1917,  order  directing  Harvard 
Gas  &  Electric  Company  to  supply  George  T.  Cruft  with  electricity 
at  his  residence  in  the  town  of  Harvard. 

Re  Dickinson,  Nov.  6,  1917,  order  directing  the  Harvard  Gas  & 
Electric  Company  to  supply  petitioners  with  electricity  at  their  resi- 
dences in  the  town  of  Harvard. 

Re  Harwich  Supply,  April  15,  1918,  order  directing  electric  com- 
pany to  supply  petitioners  with  electricity  at  their  place  of  business 
provided  that  the  petitioners  shall  undertake  and  agree  to  advance 
to  company  the  sum  of  $1,500  in  three  payments  of  $500  each,  the 
first  to  be  due  and  payable  when  one-third  of  the  line  necessary  \o 
connect  said  place  of  business  with  the  main  transmission  line  of 
company  has  been  erected.  Second  payment  when  two-thirds  of 
line  shall  have  been  erected  and  remainder  when  line  shall  have 
been  completed. 

Missouri, — Karns  v.  Gordon  &  Morton,  Case  No.  1376,  March  2, 
1918,  defendant  ordered  to  complete  steam  power  plant  at  Smith- 
ville  to  furnish  additional  power  at  times  when  the  hydraulic  power 
is  inadequate. 

New  Jersey. — Bassford  v.  Madison,  Oct.  29,  1917,  recommenda- 
tion that  the  Morris  &  Somerset  Electric  Company  extend  its  service 
so  as  to  supply  petitioners  who  have  formerly  been  consumers  of  tJie 
Borough  of  Madison,  acting  as  a  public  utility, 

Myers  v.  Public  Service  Electric  Co.  Jan.  29,  1918,  order  dis- 
missing complaint  for  interrupted  electric  service  to  a  theatre,  since 
it  appeared  that  petitioner  was  receiving  the  same  service  both  main 
and  secondary,  as  all  consumers  in  the  vicinity,  and  the  direct  line 
service  contemplated  by  him  would  be  impracticable. 

Stout  V.  Eastern  Pennsylvania  P.  Co.  March  14,  1918,  application 
for  extension  of  electric  service  held  open  until  business  conditions 
are  more  favorable. 

Re  Vulcan  Electric  Light,  Heat  &  P.  Co.  April  10,  1918,  order 
directing  electric  company  to  make  certain  repairs  in  order  to  enable 
it  to  furnish  more  adequate  service  to  consumers. 

Re  Stone  Harbor  Electric  Light,  Heat  &  P.  Co.  April  10,  1918, 
order  directing  electric  light  company  to  make  certain  repairs  in 
order  to  furnish  more  adequate  service  to  consumers. 

Seals  V.  New  Jersey  Power  &  Light  Co.  May  13,  1918,  order 
directing  electric  company  to  make  desired  extension  to  premises  of 
complainant. 

New  York,  First  District. — Re  Electric  Current  Energy  Meters, 
Case  No.  1100,  Feb.  20,  1918,  resolution  approving  additional  types 
of  meters.    Resolution  amended,  March  15,  1918. 

New  York,  ISecond  DUirict. — Re  Lawrence  Park  Heat,  Light  & 
P.U.R.1918D. 
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P.  Co.  Case  No.  4240,  Xot.  1, 1917,  order  of  June  23, 1914,  amended 
by  granting  permission  to  power  company  to  furnish  electricity  to  a 
building  on  Kraft  avenue,  contiguous  to  the  Colonial  building  and 
owned  by  the  Lawrence  Park  Realty  Company, 

Beardsley  v.  Ehnira  Water,  Light  &  R.  Co.  Case  Xo.  6323,  April 
9,  1918,  order  directing  respondent  within  three  montlis  from  the 
service  of  a  copy  of  this  order,  to  construct  a  transmission  line  suffi- 
cient to  afford  service  required  by  complainants,  and  to  thereafter 
maintain  said  line  and  furnish  electric  energy  at  the  regular  tariff 
rates  of  respondent. 

Oklahoma, — Britton  v,  Oklahoma  Gas  &  E.  Co.  Cause  No.  3157, 
Order  No.  13701/2,  Jan.  23,  1918,  petition  that  the  two  street  light- 
ing circuits  be  consolidated  and  controlled  by  one  switch  placed  iu 
the  city  hall  in  the  town  of  Britton,  denied,  it  appearing  that  eoht 
of  material  and  labor  that  would  be  required  to  combine  these  cir- 
cuits would  be  prohibitive  considering  the  present  prices  of  materi-als 
and  labor;  electric  company  ordered  to  install  approved  locked 
weatherproof  switches  at  the  location  of  the  present  switches,  and 
that  keys  to  same  be  turned  to  the  proper  authorities  of  the  town. 

Wisconsin. — Re  Fish  Lumber  Co.  Feb.  7,  1918,  electric  consumers 
authorized  to  purchase  and  install  meters,  utility  to  purchase  them 
at  50  cents  per  month. 

111.  Express, 

Illinois.— Be  Atchison,  T.  &  S.  F.  R.  Co.  No.  7386,  Nov.  20, 
1917,  approval  of  an  agreement  entered  into  between  the  Wells 
Fargo  &  Company  relating  to  the  conducting  of  express  business 
over  the  lines  of  the  railway  company. 

Oklahoma.— PmiU  v.  Wells  F.  &  Co.  Cause  No.  3040,  Order  No. 
1341,  Oct.  30,  1917,  petition  that  express  company  provide  faciliiies 
for  the  operation  and  handling  of  express  on  the  line  of  the  Poteau 
Valley  Railroad,  dismissed,  it  appearing  that  conditions  do  not  war- 
rant the  assuming  of  such  expense. 

Commerce  v.  Wells  F.  &  Co.  Order  No.  1410,  Cause  No.  3293, 
May  23,  1918,  complaint  demanding  the  Wells  Fargo  &  Company 
Express,  to  establish  and  maintain  a  pickup  and  delivery  service  in 
the  city  of  Commerce,  dismissed,  it  appearing  that  there  is  not  suffi- 
cient business  in  Commerce  to  justify  such  service. 

IV.  Gas. 

California. — Lumley  v.  Central  California  Gas  Co.  Decision  No. 
5322,  Case  No.  1077,  April  18,  1918,  complaint  for  more  adequate 
gas  service,  dismissed,  it  appearing  that  certain  improvements  have 
been  made  in  the  distributing  system  of  the  Central  California  Gas 

Company.  .  _. .. 
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lUitiois, — State  Public  Utilities  Commission  v.  Illinois  Gas  Co. 
No.  7167,  Nov.  19,  1917,  order  directing  utility  to  operate  in  com- 
pliance with  General  Order  No.  20,  establishing  standards  of  service 
lor  gas  and  electric  utilities. 

Illinois  Public  Utilities  Commission  v.  Mathenille  Light  &  P. 
Co.  No.  708G,  April  1,  1918,  order  directing  utility  to  secure  new 
watt-hour  meters  or  to  make  the  necessary  changes  in  the  present 
meters  to  accurately  measure  the  60-cycle  energy  used  by  its  con- 
sumers, and  to  procure  an  indicating  voltmeter  with  which  to  make 
tlie  voltage  surveys  as  required  by  Commission's  General  Order  No. 
20,  establishing  standards  of  service  for  gas  and  electric  utilities. 

Ee  North  Shore  Gas  Co.  No.  7790,  April  17,  1918,  order  directing 
gas  company  to  require  a  deposit  from  applicants  for  gas  service  in 
cases  where  the  Tendering  of  such  service  requires  extensions  of 
petitioner's  gas  mains. 

In  the  following  cases  petitions  for  a  suspension  of  Rules  19  and 
31  of  Commission's  General  Order  20,  establishing  standards  of 
service  for  gas  and  electric  utilities  were  dismissed:  Re  Alton  Gas 
&  E.  Co.  No.  7961,  May  14,  1918,  and  Re  East  St.  Louis  Light  & 
P.  Co.  No.  7962,  May  14,  1918. 

Re  Bloomington  &  N.  R.  &  Light  Co.  No.  8051,  May  14,  1918, 
order  dismissing  petition  for  suspension  of  Rule  31  of  Conmiission's 
General  Order  20,  establishing  standards  of  service  for  gas  and 
electric,  utilities. 

Re  Citizens  Lighting  Co.  No.  8057,  May  14,  1918,  order  dis 
missing  petition  for  Mispension  of  Rule  19  of  Commission's  General 
Order   20,  establishing  standards  of  service   for  gas  and  electric 
utilities. 

Indiana. — Yincennes  v.  Central  States  Gas  Co.  No.  3413,  April 
13, 1918,  complaint  as  to  inadequate  standards  of  gas  and  inadequate 
service  during  the  transition  from  the  distribution  of  natural  gas 
to  the  production  of  artificial  gas  dismissed,  but  with  the  require- 
ment of  daily  tests  for  a  specified  period  of  the  heating  standard 
and  for  sulphur. 

New  Jersey. — Stout  v.  Easton  Gas  Works,  March  14,  1918,  appli- 
cation for  extension  of  gas  service  held  open  until  business  condi- 
tions are  more  favorable, 
establishing  standards  for  gas  so  that  the  average  total  heating  value 

Re  Standards  and  Regulations,  Jan.  26,  1918,  order  amending  mie 
shall  be  not  less  than  570  B.  T.  U.  with  minimum  of  B.  T.  U.  lo 
enable  the  utility  to  produce  toluol  for  use  by  the  government  in 
making  explosives. 

New  York,  First  District.— Be  New  York  &  R.  Gas  Co.  Case  No. 
2241,  Dec.  5,  1917,  order  directing  gas  company  to  extend  its  gas 
mains  and  service  to  serve  residents  of  communities  known  as  Grant 
P.U.R.1918D. 
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City  and  N"ew  Dorp,  in  the  fourth  ward  of  the  borough  of  Eichmond, 
in  the  city  of  Xew  York.    Eehearing  denied  (Dec.  21,  1917).    ' 

Jackson's  Sons  v.  Central  Union  Gas  Co.  Case  Xo.  2272,  March 
20,  1918,  complaint  alleging  that  the  gas  meter  on  complainant's 
premises  was  defective  in  roistering  an  amount  in  excess  of  the 
volume  of  gas  consumed,  thereby  causing  an  excessive  bill  for  the 
service,  dismissed,  since  it  appeared  that  the  meter  registered  within 
the  limit  of  error  permitted  by  law. 

New  Yorlc,  Second  District, — Be  Niagara  Light,  Heat  &  P.  Co. 
Case  N"o.  6185,  Jan.  10,  1918,  order  directing  that  artificial  gas  in 
the  cities  of  North  Tonawanda  and  Tonawanda  to  have  a  monthly 
average  total  heating  power  of  not  less  than  550  British  thermal 
units  per  cubic  foot,  and  shall  not  for  any  three  consecutive  days 
average  less  than  525  British  thermal  units  per  cubic  foot,  and  shall 
at  no  time  have  a  total  heating  power  of  less  than  500  British  ther- 
mal units  per  cubic  foot. 

Oklahoma, — West  v.  Oklahoma  Gas  &  E.  Co.  Cause  No.  3115, 
Order  No.  1336,  Oct.  11,  1917,  order  directing  the  gas  and  electric 
company  to  extend  its  gas  mains  so  as  to  give  service  to  property  of 
complainant  located  in  Liberty  Acres  Addition  to  Oklahoma  City. 

Blair  v.  Shaffer  County  Gas  Co.  Cause  No.  3142,  Order  No.  1344, 
Nov.  6,  1917,  order  directing  defendants  to  continue  furnishing  gas 
to  complainants. 

Ke  Carter  Oil  Co.  Cause  No.  3126,  We  Gates  Oil  Co.  Cause  No. 
3144,  Re  Roxana  Petroleum  Co.  Cause  No.  3148,  Order  No.  1356, 
Dec.  6,  1917,  order  authorizing  the  installation  of  compressor  plants 
upon  specified  properties  in  Oklahoma,  for  the  purpose  of  conserving 
gas.     Order  modified  (February  20,  1918). 

Re  Garfield  Oil  Co.  Cause  No.  3162,  Order  No.  1357,  Dec.  6,  1917, 
petition  for  permission  to  install  vacuum  pumps  in  the  Garber  Field, 
denied,  but  authority  granted  to  install  compressor  or  other  plants, 
it  appearing  that  the  Commission  will  not  permit  the  installation  of 
vacuum  pumps  until  it  has  been  shown  that  conditions  make  neces- 
sary such  installation. 

F.  Heuting. 

Idaho.— Re  Idaho  Power  Co.  Case  F-219,  Order  No.  499,  May 
16,  1918,  company  authorized  to  cancel  sufficient  contracts  for  open 
air  heating  to  enable  it  to  take  care  of  the  increased  demands  upon 
its  plant  for  electricity  for  pumping  for  irrigation  purposes. 

Illinois.— He  Central  Illinois  Utilities  Co.  No.  7027,  Nov.  19, 
1917,  order  authorizing  the  discontinuance  of  heating  service  at  and 
in  the  vicinity  of  the  city  of  Watseka. 

Montana. — Billings  v.  Billings  Utility  Co.  Docket  Nos.  661,  662, 
Report  and  Order  No.  231,  April  30,  1918,  company  ordered  to 
P.U.R.1918D. 
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increase  the  size  of  its  hot  water  mains  or  to  increase  the  pressure 
so  as  to  maintain  a  temperature  of  70  degrees. 

Oregon.— St  Helens  v.  St.  Helens  Lumber  Co.  TJ-F-193,  P.  S.  C. 
Or.  Order  No.  340,  Feb.  15,  1918,  order  directing  the  St.  Helens 
Lumber  Company  to  continue  to  furnish  and  provide  an  adequate 
and  interrupted  steam  heating  service  in  the  city  of  St  Helens. 

VI.  Interurhan  railwaya, 

California. — Hilton  v.  Pacific  Electric  B.  Co.  Decision  No.  5282, 
Case  No.  1150,  April  5,  1918,  petition  to  compel  company  to  stop 
all  interurban  trains  at  Florence  avenue  near  Los  Angeles,  dismissed. 

New  York,  Second  District. — Spencerport  v.  Buffalo,  L.  &  B. 
Trolley  Lines,  Case  No.  6357,  Feb.  28,  1918,  order  directing  railway 
company  to  give  more  efficient  and  additional  service. 

VIM.  Irrigation. 

California. — Brown  v.  Sacramento  Valley  West  Side  Canal  Co. 
Case  No.  1117,  and  Peterman  v.  Sacramento  Valley  West  Side  Canal 
Co.  Case  No.  1118,  Decision  No.  4726,  Oct.  6,  1917,  utility  ordered 
to  take  steps  necessary  to  increase  its  water  supply  and  to  serve  all 
applicants  without  discrimination. 

Stevinson  Water  Users'  Asso.  v.  East  Side  Canal  &  Irrig.  Co. 
Decision  No.  5103,  Case  No.  855,  Feb.  4,  1918,  order  requiring  de- 
fendant to  forthwith  remove  all  accumulations  of  sand  and  foreign 
material  as  tend  to  obstruct  its  main  canal  between  the  intake  and 
sand  slough  and  in  the  future  to  keep  such  canal  clear  between  the 
points  designated. 

Idaho. — Walters  v.  Daniel  Hays  Co.  Case  No.  F-217,  Order  No. 
492,  May  6,  1918,  order  directing  defendants  to  proceed  to  install 
lightning  arresters  in  the  power  plant,  to  complete  the  pipe  lines 
to  the  fifty  and  hundred  foot  levels,  to  clean  the  fifty-foot  canal  and 
hundred-foot  canal  and  do  such  other  and  furtlier  work  as  may  hv 
necessary  to  provide  water  for  the  irrigation  of  the  tracts  of  land  as 
fast  as  the  ditches  are  in  condition  to  supply  water  to  each  tract. 

Walters  v.  Bidenbaugh,  Case  No.  F-221,  Order  No.  496,  May  14, 
1918,  order  directing  defendant  to  transmit  and  deliver  into  the 
laterals  and  ditches  of  users  in  South  Boise  water  from  Boise  Biver 
for  the  purpose  of  irrigating  lots  and  lands  in  South  Boise. 

Walters  v.  Bidenbaugh,  Case  No.  F-221,  Order  No.  497,  May  15, 
1918,  order  appointing  specified  persons  for  the  purpose  of  seeing 
that  the  water  delivered  by  defendants  through  their  ditch  into  the 
laterals  and  canals  of  the  users  in  South  Boise,  is  distributed  in 
tlicir  proper  proportion. 

Oregon. — Central  Oregon  Irrig.  Co.  v.  Central  Oregon  Irrig.  Co. 
r-F-151,  P.  S.  C.  Or.  Order  No.  315.  Dec.  27,  1917,  order  requir- 
P.U.R.191SD. 
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ing  defendant  to  inetall  devices  for  the  measurement  of  water 
furnished  each  consumer  and  file  with  the  Commission  a  plan  for 
the  distribution  of  water  for  irrigation  by  a  rotation  system. 

VllI,  Natural  gas. 

/ZZtnow.— Hutsonville  v.  Wabash  Gas  Co.  Xo.  7262,  Jan.  4,  1918, 
Wabash  Gas  Company  authorized  to  cease  rendering  natural  gas  serv- 
ice to  the  village  of  Hutsonville,  because  of  the  insufficiency  of  avail- 
able supply  of  gas. 

Indiana, — In  Miller  v.  Central  Indiana  Gas  Co.  No.  3412,  Nov. 
30,  1917,  the  Indiana  Commission  held  that  a  natural  gas  company 
should  not  be  compelled  to  extend  its  service  where  the  supply  is 
insuflScient  to  enable  it  to  serve  its  existing  customers  adequately. 

New  York,  Second  District, — Graves  v.  Iroquois  Natural  Gas  Co. 
Case  No.  5901,  Dec.  12,  1917,  order  directing  the  Iroquois  Natural 
Gas  Company  to  refuse  to  connect  its  mains  with  any  building  or 
structure  with  which  connection  is  not  now  had,  this  restriction  not 
to  apply  to  any  person,  persons  or  corporation  who  may  hereafter 
become  the  occupant  of  a  building  or  other  structure  already  con- 
nected with  the  mains  of  the  company  and  who  may  desire  to  use 
the  amount  of  gas  supplied  by  the  pipes  now  in  the  building. 

OMahoma, — Baughman  v.  Oklahoma  Gas  &  E.  Co.  Cause  No. 
3133,  Order  No.  1342,  Nov.  3,  1917,  order  directing  company  to 
extend  its  gas  mains  so  as  to  give  service  to  5  houses  in  Blocks  9 
and  10,  in  Putnam  Heights  Addition  to  Oklahoma  City. 

Re  Bennett,  Cause  No.  3163,  Order  No.  1358,  Dec.  7,  1917,  order 
directing  defendant  to  immediately  restore  gas  service  in  tlie  town 
of  Pemeta.  Order  set  aside  and  permission  to  discontinue  service 
granted  (Dec.  22,  1917). 

Coleman  v.  Western  Oklalioma  Gas  &  F.  Co.  Cause  No.  3044, 
Order  No.  1362,  Dec.  15,  1917,  petition  that  defendant  serve  com- 
plainant residing  in  an  addition  to  the  Eastern  part  of  the  city  of 
Duncan  with  natural  gas,  dismissed,  it  appearing  that  the  Duncan 
plant  has  been  a  losing  proposition  financially,  and  that  the  pro- 
duction of  the  wells  from  which  the  company  has  obtained  its  gas 
supply  has  become  so  small  that  the  company  has  been  compelled  to 
purchase  gas  from  outside  sources. 

Kano  Oil  Co.  v.  Ajax  Gasoline  Co.  Cause  No.  3206,  Order  No,  1383, 
Feb.  28,  1918,  order  requiring  defendant  to  connect  his  vacuum 
plant,  within  30  days,  with  complainants  well  No.  1,  or  to  ceaee 
the  operation  of  such  plant  and  pumps  in  connection  with  wells  on 
the  adjoining  lease,  to  which  it  had  made  connection  without  per- 
mission of  the  Commission. 

Parker  v.  Keys,  Cause  No.  3274,  Order  No.  1384,  March  4,  1918, 
order  directing  defendant  to  immediately  restore  gas  service  to 
P.U.R.1918D. 
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complainant  or  to  appear  before  the  CoTporation  Commission  to 
sliow  cause  for  failure  to  comply  with  this  order. 

Pennsylvania. — Hall  v.  United  Natural  Gas  Co.  Complaint  Docket 
No.  1894,  March  12,  1918,  order  directing  gas  company  to  proceed 
with  the  construction  of  a  distribution  system  of  lines  in  the  borough 
of  Clarksville,  sufficient  to  render  a  reasonable  adequate  supply  of 
natural  gas  to  inhabitants. 

IX,  Railroads, 
a.  In  general. 

Illinois, — Vulcanite  Roofing  Co.  v.  Baltimore  &  0.  C.  Terminal 
R.  Co.  No.  7605,  Feb.  25,  1918,  order  directing  railroad  company 
not  at  any  time  to  operate  locomotives  or  cars  into  or  through  trams, 
in  such  manner  as  to  require  employees  to  pass  into  or  through 
structure  while  in  performance  of  their  duties. 

Indiana. — Re  Interurban  Coal  Co.  No.  3624,  March  25,  1918, 
order  directing  railroad  company  to  construct  a  switch  track  from 
its  north  track  to  the  tipple  of  said  Interurban  Coal  Company's 
mine. 

Mississippi.— ^e  Illinois  C.  R.  Co.  No.  5001,  June  4,  1918,  order 
granting  authority  for  the  application  on  Mississippi  State  traffic 
the  rules,  regulations  and  charges  governing  the  diversion  and  reeon- 
signment  of  car  load  freiglit  approved  by  the  Interstate  Commerce 
Commission  for  use  on  interstate  traffic  set  forth  in  I.  C.  C.  15, 
Section  Order  No.  499. 

Nebraska. — In  Highland  v.  Chicago,  B.  &  Q.  R.  Co.  Formal  Com- 
plaint No.  362,  Feb.  1,  1918,  complaint  asking  for  a  modification 
of  a  rule  for  the  distribution  of  cars  to  elevators,  based  on  the  num- 
ber shipped  the  previous  year,  as  being  inapplicable  to  a  potential 
change  in  business  due  to  a  change  in  the  ownership  of  an  elevator, 
dismissed,  where  the  increase  shown  was  so  small  as  not  to  justify 
ft  departure  from  the  rule. 

West  Virginia. — National  Tube  Co.  v.  Baltimore  &  0.  R.  Co.  Case 
No.  576,  Feb.  14,  1918,  petition  to  require  defendant  railroad  com- 
panies to  accept  slag,  clean  ashes,  fine  dust  and  refuse  moulding  sand 
as  produced  and  tendered  to  them  by  complainant,  dismissed,  it 
appearing  that  respondents  have  no  legal  and  effective  tariff  on  file 
with  Commission  applicable  to  intrastate  business. 

Wisconsin. — Walsh  Sand  &  Gravel  Co.  v.  Chicago  &  N.  W.  R.  Co. 
R-2311,  April  15,  1918,  order  directing  railroad  company  to  con- 
struct, maintain  and  operate  a  reasonably  adequate  and  suitable 
spur  track  from  a  point  on  its  line  of  railway  to  the  property  of 
petitioner  near  Merrimac. 

h,  Ahandontnent. 

California. — Re  Easton,  Decision  No.  4849,  Application  No.  3192, 
P.U.R.1918D. 
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Xov.  19,  1917,  order  authorizing  applicant  to  discontinue  operation 
and  abandon  and  remove  tracks  of  the  Burlingame  Railway  in  thfi 
town  of  Burlingame  and  county  of  San  Mateo,  provided  an  auto- 
mobile service  is  established  over  the  same  route  and  the  streets* 
where  tracks  are  removed  be  placed  in  the  same  condition  as  adja- 
cent streets. 

Re  Mount  Tamalpais  &  M.  W.  R.  Co.  Decision  No.  4927,  Appli- 
cation No.  3272,  Dec.  6,  1917,  order  authorizing  tlie  discontinuance 
of  operation  of  a  scenic  railway  from  Mill  Valley  to  the  top  of 
Mount  Tamalpais  with  branch  line  to  Muir  Woods;  permission 
denied  to  discontinue  for  the  same  period  local  service  running  from 
Mill  Valley  to  Lee  station,  such  line  being  usetl  daily  by  residents 
adjacent  thereto  and  there  being  no  other  available  transportation 
facilities. 

Re  Atchison,  T.  &  S.  P.  R.  Co.  Decision  Xo.  5367,  Application 
Xo.  3118,  April  30,  1918,  authority  granted  to  abandon  spur  track 
on  the  San  Luis  Rey  Branch,  extending  from  San  Luis  Rey  Junc- 
tion to  San  Luis  Rej. 

Colorado. — Re  Crystal  River  &  S.  J.  R.  Co.  Application  No.  5, 
Oct.  27,  1917,  temporary  abandonment  of  train  service  from  Marble 
to  Placita,  authorized. 

Illinow.—Tle  Alton  &  J.  R.  Co.  No.  7188,  Dec.  4,  1917,  order 
authorizing  railroad  company  to  discontinue  service  on  its  line  of 
railroad  for  the  carrying  of  passengers  or  the  transportation  of 
freight,  the  certificate  of  convenience  and  necessity  heretofore  issued 
to  said  railroad  company  to  be  canceled,  and  declared  null  and  void. 

Re  Calumet,  H.  &  S.  *E.  R.  Co.  No.  7(>51,  Jan.  31,  1918,  Calumet, 
Hammond  &  Southeastern  Railroad  Company  ordered  upon  the 
completion  of  the  sale  of  certain  specified  property,  to  liquidate  and 
wind  up  its  business  and  affairs,  distribute  its  remaining  assets 
among  its  stockholders  entitled  tln^reto,  providing,  however,  that  the 
company  may,  if  it  elect,  effect  a  decrease  of  its  cai)ital  stock  to  the 
sum  of  not  exceeding  $1,000,  retaining  such  amount  in  its  treasury 
m  order  to  maintain  its  corporate  existence. 

Louisiana. — Re  Louisiana  &  A.  R.  Co.  No.  2739,  Order  No.  2180, 
Feb.  19,  1918,  petition  for  authority  to  discontinue  Clifford,  Moore 
and  Moreau  as  flag  stops,  denied;  authority  granted  to  discontinue 
Chevy  Chase,  Dayton,  Sylvania,  Fay  and  Paty,  as  freight  and  pas- 
senger stops,  and  Stacey  as  a  passenger  stop. 

Re  Natchez^  U.  &  R.  R.  Co.  No.  2741,  Order  No.  2177,  Feb.  19, 
1918,  order  authorizing  the  discontinuance  as  a  railroad  and  as  a 
common  carrier  that  portion  of  line  of  railroad  from  McCartney 
to  Hinton. 

MassachuBetts.—RQ  New  York,  N.  H.  &  H.  R.  Co.  P.  S.  C.  1267, 
May  1,  1918,  order  authorizing  railroad  company  to  discontinue  as 
P.U.R.1918D. 
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long  as  a  state  of  war  exists  in  this  country,  but  only  during  the 
period  between  May  first  and  November  first  of  each  year,  the  pas- 
senger trains  Nos.  1410  and  1431  between.  Great  Harrington  and 
Pittsfield. 

Michigan.— He  Pere  Marquette  B.  Co.  D-1239,  Feb.  27,  1918, 
order  authorizing  railway  company  to  discontinue  service  and  re- 
move track  and  structures  bet\i^een  Kalkaska  and  Spencer. 

Ke  Keweenaw  C.  K.  Co.  8014,  March  7,  1918,  order  authorizing 
railroad  company  to  discontinue  and  remove  tracks  and  structures 
of  main  line  of  railroad  from  Phoenix  to  Mandan  and  Lac  La  Belle 
Branch. 

Re  Pere  Marquette  R.  Co.  D-1258,  June  6,  1918,  order  author- 
izing railroad  company  to  discontinue  service  and  remove  tracks 
and  structures  on  line  of  railroad  between  Pickands  and  Fruitport. 

Re  Michigan  C.  R.  Co.  No.  8014,  June  15,  1918,  order  granting 
permission  to  discontinue  service  and  remove  socalled  Murray  Branch 
leading  off  McGraw  Branch  on  Mackinaw  Division. 

New  York,  Second  District— He  Glenfield  &  W.  R.  Co.  Case  No. 
6243,  Nov.  5,  1917,  order  granting  permission  to  railroad  company 
to  cease  operation  of  its  railroad  from  and  after  December  7,  1917, 
to  April  30,  1918,  both  inclusive. 

Re  New  York  &  P.  R.  Co.  Case  No.  6316,  March.  12,  1918,  order 
authorizing  railroad  company  to  discontinue  all  stations  established 
within  the  state  of  New  York  for  the  reception  or  delivery  of  pas- 
sengers or  property,  and  to  discontinue  its  operation  within  said 
state. 

Ohio,— He  Dayton,  S.  &  X.  S.  R.  Co.  No.  1220,  Nov.  27,  1917, 
order  authorizing  abandonment  of  certain  portions  of  railroad  tracks. 

Pennsylvania, — Gross  v.  New  York  &  P.  R.  Co.  Complaint  Docket 
No.  1758,  Dec.  4,  1917,  a  railroad  having  announced  its  intention  of 
discontinuing  service  and  abandoning  its  line  without  having  re- 
ceived the  consent  of  the  Commission,  an  order  was  made  directing 
the  company  to  continue  the  service  until  such  time  as  it  should  be 
lawfully  authorized  to  abandon  the  same. 

c.  Spur  tracks,  etc. 

California. — Re  Pacific  Electric  R.  Co.  Decision  ifo.  5114,  Appli- 
cation No.  3438,  Feb.  7,  1918,  order  granting  permission  to  abandon 
and  remove  single  track  railway  on  Mill  street  between  B  street  and 
a  point  300  feet  west  of  the  junction  of  said  single  track  line  with 
the  double  track  line  of  the  applicant  to  Redlands. 

Re  Pacific  Electric  R.  Co.  Decision  No.  5116,  Application  No. 
3455,  Feb.  7,  1918,  order  granting  permission  to  abandon  and  re- 
move 10,112  lineal  feet  of  track  constructed  to  serve  tlie  liii^  track 
at  Arcadia  in  Los  Angeles  County. 

Re  Pacific  Electric  R.  Co.  Decision  No.  5239,  Application  No. 
P.U.R.1918D. 
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3563,  March  27,  1918,  order  authorizing  the  abandonment  and  re- 
moval of  a  spur  track  near  Pavilion  Station  at  Playa  Del  Eey  on 
the  so-called  Lagoon  line  between  Playa  Del  Eey  and  Venice. 

Colorado.— ^e  Atchison,  T.  &  S.  P.  E.  Co.  Decision  No.  147,  Ap- 
plication N*o.  9,  Dec.  15,  1917,  application  to  abandon  service  and 
remove  tracks  between  Shelton  Junction  and  Penton  denied,  where 
such  abandonment  would  necessitate  a  longer  haul  and  further  hard- 
ship upon  patrons  of  the  road  in  that  community, 

Illinois.— ^e  Illinois  C.  E.  Co.  No.  7202,  Oct.  9,  1917,  approval 
of  construction  of  a  side  track  at  grade  across  Fourth  street  in 
Springfield. 

Be  Chicago,  W.  P.  &  S.  E.  Co.  No.  6820,  Oct.  10,  1917,  approval 
of  switch  track  agreement  with  the  Chicago  Steel  &  Wire  Company. 

Re  Louisville  &  N.  E.  Co.  E-825,  Oct.  23,  1917,  approval  of  side 
track  agreement. 

Re  Baltimore  &  0.  S.  E.  Co.  L-2465,  Oct.  25,  1917,  approval  of 
agreement  for  construction  of  side  track. 

^Ee  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  E-S52,  Dec.  18,  1917, 
approval  of  an  agreement  relating  to  the  construction  and  operation 
of  an  overhead  grain  spout  for  loading  of  cars,  located  in  the  town 
of  Oliver. 

Re  Indiana  Harbor  Belt  E.  Co.  No.  7277,  April  1,  1918,  petition 
for  permission  to  disconnect  and  remove  switch  track  connection  and 
side  track  serving  Thoeming  Brothers  at  Blue  Island,  denied,  it 
appearing  that  while  the  gross  earnings  from  tlie  operation  of  the 
side  track  are  not  large  and  are  such  as  might  not  justify  the  instal- 
lation of  tlie  side  track  connection,  the  Commission  is  of  the  opinion 
that  the  side  track  connection  should  be  maintained  and  service 
rendered. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  8016,  May  1,  1918,  ap- 
proval of  an  agreement  relating  to  the  removal  of  certain  tracks 
called  interchange  tracks  and  the  connection  of  three  interchange 
tracks  and  two  connecting  tracks  at  Mattoon. 

Iowa. — ^Legislative  Board  of  Iowa  Brotherhood  v.  Atchison,  T.  & 
S.  F.  R.  Co.  File  A-2605,  Nov.  3,  1917,  approval  of  agreement  that 
on  all  switches  where  night  service  is  established  and  switches  are 
not  connected  with  interlocking  plants,  there  shall  be  switch  lights 
used  and  that  to  properly  protect  slow  order  track,  railroads  shall  use 
the  caution  and  danger  signal  combination  as  recommended  by  the 
American  Railway  Association.  It  was  held  that  the  testimony  did 
not  indicate  necessity  for  conductor  pilot  for  light  engines  running 
as  trains  on  steam  railroads. 

Loumana.—Be  Louisiana  E.  &  N.  Co.  No.  2729,  Order  No.  2192, 

March  19,  1918,  order  autiiorizing  removal  of  spur  track  at  Zimmer, 

and  to  abandon  that  point  for  the  receipt  and  delivery  of  freight  and 

passenger  traffic. 
P.U.R.1918D. 


Digitized  by 


Google 


1004  '  APPENDIX. 

Michigan,— Re  Michigan  C.  R.  Co.  Xo.  8014,  Oct.  24,  1917,  order 
granting  permission  to  Michigan  Central  Railroad  Company  to  dis- 
continue and  remove  south  end  of  its  Blue  Lake  Branch. 

Re  Michigan  C.  R.  Co.  Xo.  8014,  Nov.  2,  1917,  order  granting 
permission  to  railroad  company  to  discontinue  and  remove  5,991.1 
feet  of  track  near  the  back  end  of  their  Camp  14  Branch  leading 
of!  the  East  Jordan  Branch. 

Re  Michigan  C.  R.  Co.  No,  8014,  Jan.  4,  1918,  order  authorizing 
the  discontinuance  and  removal  of  678  feet  of  side  track  known  as 
Kelly's  Mill  track  south  of  Vanderbilt  on  Mackinaw  Division. 

Re  Michigan  C.  R.  Co.  No.  8014,  Jan.  4,  1918,  order  authorizing 
the  discontinuance  and  removal  of  900  feet  of  track  known  as  the 
Cutting  Branch. 

Minnesota,— Lsike  City  v.  Chicago,  M.  &  St.  P.  R.  Co.  A-2167, 
Oct.  9,  1917,  order  directing  respondent  to  cause  the  space  between 
the  east  and  west  bound  tracks  and  the  space  now  occupied  by  the 
west  bound  track,  at  its  station  of  Lake  City,  to  be  planked,  making 
it  suitable  for  a  passenger  platform  for  the  distance  of  the  present 
bound  passenger  platform. 

Re  Great  Xoi-thern  R.  Co.  A-2214,  Oct.  11,  1917,  order  granting 
permission  to  railroad  company  to  take  up  and  remove  the  tracks 
known  as  Kuen's  spur  and  Woodcock's  spur,  located  at  Brickton. 

Re  Canadian  Northern  R.  Co.  E-837,  Oct.  26,  1917,  order  grant- 
ing permission  to  railway  company  to  take  up  spur  track  at  Mile 
Post  81  on  the  line  of  the  Duluth,  Winnipeg  and  Pacific  Railway 
Company. 

Re  Great  Xorthern  R.  Co.  A-2244,  Oct.  26,  1917,  order  granting 
pel-mission  to  railway  company  to  take  up  spur  track  known  as 
Allen's  spur,  381  feet  in  length,  located  2.97  miles  from  Wolverton. 

Re  Canadian  Northern  R.  Co.  A-2250,  Nov.  9,  1917,  order  grant- 
ing permission  to  railway  company  to  take  up  spur  track  at  Mile 
Post  158,  a  few  miles  north  of  Ericsburg,  on  the  line  of  the  Duluth, 
Winnipeg  &  Pacific  Railway  Company. 

Gee  Grain  Co.  v.  Northern  P.  R.  Co.  A-2206,  Nov.  20,  1917,  order 
directing  respondent  to  construct  trackage  to  complainant's  ele- 
vator, in  Minneapolis.  Application  of  Pioneer  Fuel  Company  to 
intervene  denied,  April  16,  1918. 

Re  Northern  P.  R.  Co.  Jan.  19,  1918,  order  autiiorizing  the  aban- 
donment of  what  is  known  as  the  Miller  Branch,  situated  between 
Croningen,  on  the  main  line  of  the  Northern  Pacific,  between  St 
Paul  and  Duluth,  and  the  station  of  Quarry. 

Re  Duluth,  W.  &  P.  R.  Co.  Jan.  22,  1918,  petition  for  the  re- 
moval of  spur  track  on  the  Duluth,  Winnipeg  &  Pacific  Railway, 
denied,  it  appearing  that  such  track  has  been  used  from  date  of 
installation  and  is  still  being  used  for  the  same  purpose  of  loading 
and  shipping  timber  products,  and  that  a  large  quantity  of  timber 
P.U.R.1918D. 
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products  will  be  cut  and  ready  for  shipment  for  a  number  of  years 
to  come. 

Be  Canadian  Northern  R.  Co.  Jan.  28,  1918,  order  granting  per- 
mission to  railroad  company  to  take  up  and  abandon  spur  track 
situated  between  the  stations  of  Kinmount  and  Arbutus  on  the  lino 
of  the  Duluth,  Winnipeg  &  Pacific  Railway  Company. 

Re  Great  Northern  R.  Co.  Jan.  30,  1918,  order  granting  permis- 
sion to  railway  company  to  remove  spur  track  at  Clearwater. 

He  Great  Northern  R.  Co.  Jan.  30,  1918,  order  granting  permis- 
sion to  railway  company  to  remove  spur  track  situate  'iVo  miles 
8outh  of  Zimmerman,  known  as  Fitzpatrick's  Spur. 

Re  Great  Northern  R.  Co.  Feb.  1,  1918,  order  granting  permis- 
sion to  railway  company  to  remove  spur  track  at  Crookston. 

Re  Great  Northern  R.  Co.  A-2300,  Marcli  4,  1918,  order  granting 
permission  to  take  up  and  remove  gravel  pit  spur  track  at  Erharts. 

Re  Great  Northern  R.  Co.  A-2305,  March  4,  1918,  order  granting 
permission  to  remove  four  spur  tracks  of  the  Dale  Mine  Spur, 
Mesabi  Division. 

Re  Great  Northern  R.  Co.  A-2306,  March  4,  1918,  order  granting 
permission  to  take  up  617  feet  of!  the  north  end  of  spur  track  known 
as  No.  4,  located  at  Brickton. 

Re  Chicago,  St.  P.  M.  &  0.  R.  Co.  A-2320,  April  26,  1918,  order 
granting  permission  to  take  up  what  is  known  as  the  Peterson  Spur 
and  the  Hinkly  Spur,  both  situated  at  Luverne. 

Re  Duluth  &  N.  M.  R.  Co.  A-2341,  June  24,  1918,  order  author- 
izing railroad  company  to  abandon  and  close  the  traffic  and  to  sell 
and  dispose  of  the  track,  track  fastenings  and  fixtures  thereof,  of 
each  of  the  spur  and  branch  tracks. 

Mississippi,— Be  Shubuta  &  S.  W.  R.  Co.  No.  4474y2,  Jan.  9. 
1918,  order  authorizing  railroad  company  to  take  up  track  extending 
from  the  town  of  Shubuta  to  the  town  of  Eucutta,  and  to  discon- 
tinue train  services  of  the  same. 

Re  Alabama  &  V.  R.  Co.  June  4,  1918,  order  granting  permission 
to  railway  company  to  remove  spur  track  built  for  the  Morton  Lum- 
ber Company  on  Mile  63. 

Re  Gulf,  M.  &  N.  R.  Co.  June  4,  1918,  order  authorizing  railroad 
company  to  move  spur  track  at  Sartin. 

Wisconsin. — Sturtevant-W right  &  W.  Dairy  Co.  v.  Chicago  & 
N.  W.  R.  Co.  R-2302,  April  25,  1918,  petition  to  require  the  Chi- 
cago &  North  Western  Railway  Company  to  construct  a  suitable 
spur  track  from  its  main  line  to  petitioner's  condensed  milk  factory 
at  Beloit,  dismissed,  it  appearing  that  desired  facilities  cannot  be 
provided  without  unreasonably  disarranging  the  station  facilities, 
which  would  be  harmful  to  the  public  interest. 

Pirsch  V.  Chicago  &  N.  W.  R.  Co.  R-1378,  May  13,  1918,  order 
directing  respondent  to  construct,  connect,  maintain  and  operate  a 
P.U.R.1918D. 
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reasonably  adequate  and  suitable  spur  track  from  a  point  in  its 
northbound  main  track  in  the  town  of  Somers  to  premises  of  the 
petitioner. 

d.  StatUm  f acuities, 

Arizona, — Perkins  v.  Arizona  E.  R.  Co.  Case  No.  442,  Dec.  19, 
1917,  requiring  the  erection  of  a  station  building  at  Rice. 

California. — Jackson  v.  Southern  P.  Co.  Decision  No.  4859,  Case 
Xo.  1153,  Nov.  19,  1917,  petition  that  Commission  compel  Southern 
Pacific  Company  to  construct  and  maintain  an  agency  station  at  tiie 
town  of  Las  Flores,  denied,  on  the  grounds  that  the  small  amount  of 
freight  moving  to  and  from  such  point  does  not  justify  the  expendi- 
ture necessary  to  construct  and  maintain  an  agency  station,  eepe- 
lially  when  shipments  are  adequately  handled  at  a  station  approxi-' 
mately  one-half  mile  distant. 

Miller  v.  Southern  P.  Co.  Decision  No.  5079,  Case  No.  1134,  Jan. 
2S,  1918,  order  directing  railway  company  to  erect  a  waiting  shed 
or  shelter  of  the  umbrella  type  on  the  north  side  of  right  of  way  at 
a  point  east  of  the  east  line  of  Twenty-third  avenue,  in  Oakland: 
])etition  to  compel  defendant  company  to  construct  a  station  on  the 
east  side  of  Twenty-third  avenue  dismissed,  on  the  ground  that  the 
small  amount  of  traflBc  originating  in  the  vicinity  of  twenty-third 
avenue  is  adequately  handled  by  two  existing  stations  a  short  dis- 
tance on  either  side. 

Re  Southern  P.  Co.  Decision  No.  5207,  Application  Xo.  3437, 
March  15,  1918,  petition  for  permission  to  put  into  effect  a  rule 
prohibiting  the  movement  of  less  than  carload  freight  througli  peti- 
tioner's Drumni  street  station,  except  under  certain  restrictive  con- 
ditions, denied,  without  prejudice  to  its  renewal,  when  tlie  present 
congested  condition  at  its  King  street  station  has  been  improved. 

Colorado. — Commercial  Club  v.  Chicago,  B.  &  Q.  R.  Co,  Decision 
X"o.  146,  Case  Xo.  143,  Dec.  19,  1917,  order  requiring  that  de- 
fendant, within  one  year  from  date,  begin  the  construction  of  a 
station  and  platform  at  Xew  Raymer,  the  plan  therefor  to  be  ap- 
proved by  the  Commission  prior  to  such  construction. 

Amber  v.  Chicago,  B.  &  Q.  R.  Co.  Case  No.  146,  Decision  No.  151, 
Dec.  27,  1917,  order  directing  railroad  company  to  employ  and  main- 
tain a  custodian  at  Buckingham,  to  be  on  hand  at  the  station  on  the 
arrival  and  departure  of  trains ;  two  windows  to  be  placed  in  the  car 
body  used  as  waiting  room  and  said  car  body  to  be  provided  with 
seats  and  kept  in  a  neat  and  cleanly  condition. 

Illinois. — Norris  City  v.  Baltimore  &  0.  S.  R.  Co.  No.  6833,  Oct 
10,  1917,  company  ordered  to  enlarge  present  station  building  at 
Norris  City.     Time  within  which  to  file  station  plans  extended, 
November  20,  1917. 
P.U.R.1918D. 
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Ee  Wabash,  C.  &  W.  R.  Co.  No.  6713,  Oct.  25,  1917,  permission 
granted  for  the  abandonment  of  agency  at  Scheller. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7064,  Oct.  25,  1917,  dis- 
continuance of  ticket  agency  at  Venice,  authorized. 

Re  Lake  Erie  &  W.  R.  Co.  No.  7272,  Oct.  25,  1917,  authority 
granted  for  the  abandonment  of  station  agency  at  Farmdale. 

Re  Lake  Erie  &  W.  R.  Co.  No.  7273,  Oct.  25,  1917,  authority 
granted  for  the  discontinuance  of  ticket  agency  at  Yuton. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  7347,  Dec.  18,  1917,  order 
granting  permission  to  railroad  company  to  close  its  station  at 
Buckhart  temporarily. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  7583,  Dec.  18,  1917,  order 
panting  permission  to  change  for  a  period  of  six  months,  the  place 
of  receiving  and  discharging  passengers  from  station  in  Mendota 
to  the  passenger  station  of  the  Illinois  Central  Railroad  Company 
and  the  Chicago,  Burlington  &  Quincy  Railroad  Company  at  Men- 
dota. 

East  Alton  v.  Chicago,  B.  &  Q.  R.  Co.  No.  7282,  Feb.  18,  1918, 
order  approving  arrangements  providing  for  joint  use  of  passenger 
station  of  railroad  in  the  village  of  Alton. 

Broadwell  v.  St.  Louis,  S.  &  P.  R.  Co.  No.  7415,  Feb.  18,  1918, 
order  dismissing  complaint  relating  to  station  facilities  and  failure 
to  light  street,  said  railroad  company  to  report  to  the  Commission 
tentative  plans  for  handling  its  passenger  and  freight  business  in 
the  village  of  Broadwell. 

Re  New  York  C.  R.  Co.  No.  7749,  March  19,  1918,  order  granting 
permission  to  abandon  the  passenger  station  at  31st  street  in  the 
city  of  Chicago. 

Re  Wilson,  No.  7692,  April  1,  1918,  order  directing  railroad  com- 
pany to  maintain  depot  at  Fidelity  station  with  an  agent;  and  per- 
mission granted  to  sell  tickets  at  the  stations  of  Maxwell,  Tice, 
Bishop  and  Parkland;  said  railroad  also  to  provide  for  the  billing 
of  freight  by  the  agent  at  said  station. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7863,  April  16,  1918, 
order  authorizing  railroad  company  to  discontinue  the  sale  of  tickets 
at  the  station  of  Empire. 

Residents  and  Property  Owners  v.  South  Side  Elev.  R.  Co.  No. 
7388,  April  16,  1918,  petition  for  station  at  Sixty-third  and  Mor- 
gan streets,  denied,  it  appearing  that  the  Commission  is  of  the 
opinion  that  in  view  of  all  the  facts  and  cirdumstances  it  would  not 
be  justified  at  this  time  in  ordering  the  construction  of  a  station. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  8007,  May  1,  1918,  order 
granting  permission  to  railroad  company  to  construct  joint  passenger 
station  at  Sheldoiu 

Indiana.— Ralston  v.  Chicago,  I.  &  L.  R.  Co.  No.  2899,  Nov.  2, 
1917,  petition  for  additional  station  facilities  and  additional  train 
P.U.R.1918D. 
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service  for  the  town  of  Saltillo,  denied,  and  railroad  company  ad- 
vised to  install  a  public  telephone  at  ttie  station  at  Campbellburg^ 
and  to  provide  heat  for  the  waiting  room  at  the  station  at  Saltillo 
for  at  least  thirty  minutes  before  the  arrival  of  trains  Nos.  7  and  8 
during  the  winter  months.     Rehearing  denied  (March  8,  1918). 

Clements  v.  Chicago  &  E.  R.  Co.  No.  3419,  Nov.  23,  1917,  peti- 
tion for  the  maintenance  of>  a  station  and  the  employment  of  a 
station  agent  at  Rivare  dismissed,  it  appearing  that  the  revenues 
to  be  derived  from  freight  and  passenger  traflSc  originating  at  this 
point  do  not  warrant  the  maintenance  of  an  agency. 

Schw^arzwehler  v.  Cincinnati,  L.  &  A.  Electric  Street  R.  Co.  Xo. 
3461,  Dec.  21,  1917,  order  directing  railroad  company  to  open  the 
station  at  Aurora  not  later  than  6 :45  a.  m.  each  morning. 

Business  Men's  Asso.  v.  Baltimore  &  0.  R.  Co.  Xo.  2830,  Dec.  28, 
1917,  order  directing  railroad  company  to  construct  a  station  on  the 
south  side  of  its  main  tracks  and  west  of  Center  street  in  the  town 
of  Bremen. 

Ralston  v.  Chicago,  I.  &  L.  R.  Co.  Xo.  2899,  April  12,  1918,  order 
directing  railway  company  to  keep  its  depot  building  at  Saltillo 
clean,  well  lighted  and  warm  as  required  by  law,  and  to  maintain 
an  agent  for  the  purpose  of  transacting  the  business  of  said  com- 
pany. 

ioiwz.— Kingland  v.  Chicago  &  X.  W.  R.  Co.  File  A-2663,  Dec. 
8,  1917,  petition  that  railway  company  be  required  to  build  new 
station  house  on  north  side  of  railway  track  dismissed,  it  appearing 
from  testimony  that  to  build  the  station  on  the  north  side  of  the 
railroad  tracks  and  make  changes  which  would  necessarily  be  re- 
quired for  such  change  of  location,  would  require  an  outlay  of  at 
least  $2,000  more  than  would  be  required  to  build  a  station  building 
on  the  south  side  of  the  main  line. 

Miller  Supply  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  File  A-2394, 
Dec.  12,  1917,  dismissal  of  complaint  asking  for  the  establishment 
of  an  agent  in  the  company's  station  at  Duncan. 

Louisiana, — Re  Louisiana  Western  R.  Co.  Xo.  2682,  Order  Xo, 
2131,  Oct.  23,  1917,  order  granting  permission  to  change  the  name 
of  the  station  on  Louisiana  Western  Railroad  Company  from  "May- 
ville"  to  "Xiblett." 

Re  Texas  &  P.  R.  Xo.  2692,  Order  Xo.  2133,  Oct.  24,  1917,  peti- 
tion to  discontinue  telegraph  and  agency  stations  at  Black  Hawk, 
Shaw  and  Deerpark  on  Port  Allen  Branch,  and  Longbridge,  on  the 
Avoyelles  Branch,  dismissed,  it  appearing  that  upon  investigation 
the  discontinuance  of  any  one  of  the  stations  would  seriously  incon- 
venience the  residents  of  the  vicinity  and  cause  damages  to  property 
along  the  line. 

Re  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  Xo.  2691,  Order  Xo. 
P.U.R.1918D. 
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2140,  Xov.  20,  1917,  order  granting  permission  to  discontinue  ticket 
agency  at  Oakley. 

Re  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  No.  2706,  Order  Xo. 

2141,  Xov.  20,  1917,  order  approving  the  change  of  name  of  station 
at  "Powell"  to  "Marrero." 

Archid  v.  Louisiana  &  A.  R.  Co.  Xo.  2711,  Order  Xo.  2145,  Xov. 
20,  1917,  petition  for  establishment  of  an  agency  at  Archie,  denied, 
on  account  of  the  strenuous  times  now  prevailing  and  the  services 
of  experienced  railroad  men  are  in  urgent  demand  at  other  and 
more  important  points. 

Re  Olenmora  &  W.  R.  Co.  Xo.  2725,  Order  Xo.  2156,  Dec.  18, 

1917,  order  granting  permission  to  add  to  list  of  stations  the  name 
of  Camac,  which  will  show  the  same  mileage  from  and  to  other  sta- 
tions on  railroad  as  from  McXary. 

Millsaps  V.  Yickshurg,  S.  &  P.  R.  Co.  Xo.  2702,  Order  Xo.  2176, 
Feb.  19,  1918,  order  directing  railway  company  to  erect  at  Crew 
Lake,  a  substantial  freight  and  passenger  depot,  with  enclosed  freight 
room. 

Re  Kansas  City  Southern  R.  Co.  Xo.  2728,  Order  Xo.  2173.  Feb. 

19,  1918,  order  authorizing  the  discontinuance  of  Juanita  as  a  flag 
stop. 

Re  Louisiana  R.  &  X.  Co.  Order  Xo.  2181,  Feb.  20,  1918.  order 
directing  railway  company  to  reinstate  Paloma  and  Seigen  as  flag 
stops  on  its  line  in  Louisiana  for  trains  Xos.  3  and  4. 

Re  Iy)uisiana  &  A.  R.  Co.  Xo.  2748,  Order  Xo.  2193,  March^l9, 

1918,  order  autliorizing  the  discontinuance  of  Tensas  Spur  as  a 
prepay  freight  station  on  line  in  Louisiana. 

Re  Missouri  P.  R.  Co.  Xo.  2750,  Order  Xo.  2200,  April  16,  1918, 
petition  for  authority  to  disc*ontinue  Roosevelt  as  an  agency  station, 
denied,  it  appearing  that  Roosevelt  is  an  important  point  on  the 
Missouri  Pacific  Railroad  and  is  required  to  re-establish  and  main- 
tain Roosevelt  as  an  agency  station. 

Re  Louisiana  R.  &  X.  Co.  Order  Xo.  2211,  Xo.  2775,  June  3, 
1918,  order  authorizing  the  Louisiana  Railway  &  Xavigation  Com- 
pany to  change  the  name  of  a  station  now  known  as  Xettie,  to 
Prairieville. 

Michigan, — Ix^omis  v.  Manistee  &  X.  E.  R.  Co.  D-1206,  Jan.  9, 
1918,  order  authorizing  the  discontinuance  of  agency  at  Cedar  Run 
station. 

Re  Chicago  &  X.  W.  R.  Co.  Xo.  4843,  Jan.  11,  1918,  order  grant- 
ing permission  to  railroad  company  to  discontinue  their  stations  at 
Champion  and  Michigamme  and  the  regular  schedule  trains  to  and 
from  Champion  and  Michigamme  after  January  15,  1918. 

Belding  Bd.  of  Commerce  v.  Pere  Marquette  R.  Co.  D-1218,  Feb. 

20,  1918,  order  directing  railroad  company  to  construct  and  main- 
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tain  a  new  passenger  station  and  station  platform  in  the  city  of 
Belding. 

Bartlett  v  Southern  Michigan  R.  Co.  No.  8035,  March  21,  1918, 
order  directing  railroad  company  to  cause  the  location  of  station 
stop  Xo.  9  to  be  changed  from  its  present  location  to  a  point  400  feet 
north;  and  to  cause  an  interurban  shelter  station  to  be  erected  and 
maintained  at  the  new  location. 

Ee  Grand  Rapids  &  I.  R.  Co.  X-3136,  April  11, 1918,  order  author- 
izing railroad  company  to  maintain  Hobart  station  as  a  prepaid  sta- 
tion instead  of  a  regular  agency  station. 

Minnesota, — Jordan  Sulphur  Springs  t.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  Aug.  28,  1916,  petition  to  remove  Mudliaden  station  to  a 
point  northeast  of  present  location  and  to  change  name  of  said  sta- 
tion, denied,  but  respondent  ordered  to  provide  seats  for  passengers 
in  station,  to  provide  for  sale  of  tickets  therein,  and  to  see  that  build- 
ing is  kept  heated  at  train  time. 

Re  Great  Northern  R.  Co.  A-2140,  Oct.  30,  1917,  order  directing 
the  Great  Northern  Railway  Company  to  construct  a  loading  plat- 
form at  the  station  of  Long  Prairie,  conforming  to  the  provisions  of 
the  Section  4281  of  the  General  Statutes  of  1913. 

Palmerlee  v.  Chicago,  G.  W.  R.  Co.  A-2092,  Nov.  12,  1917,  order 
directing  railroad  company  to  build  and  maintain  a  good  and  suffi- 
cient passenger  station  building  at  Dodge  Center. 

Re  Duluth  &  I.  R.  R.  Co.  A-2261,  Dec.  28,  1917,  order  granting 
permission  to  railroad  company  to  abandon  what  is  known  as  the 
station  of  "Thomas,  Minnesota.'^ 

Re  Chicago,  M.  &  St.  P.  R.  Co.  A-2297,  Feb.  15, 1918,  order  grant- 
ing permission  to  railway  company  to  build  and  maintain  coaling 
station  at  wells. 

Re  Clark,  A-2291,  March  15,  1918,  order  directing  railroad  com- 
pany to  stop  its  trains  on  flag  near  the  Goodwin  Farm  between  sta- 
tions 1125  and  1130,  being  in  section  29,  township  54,  Range  11, 
Lake  County. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  A-2324,  May  22,  1918, 
order  authorizing  railroad  company  to  withdraw  its  station  agent  at 
Redtop  and  substitute  a  full  custodian  service. 

Mississippi. — George  County  v.  Gulf,  M.  &  N.  R.  Co.  Nov.  6,  1917, 
order  directing  railroad  company  to  construct  and  maintain  at  Evans- 
ton,  more  adequate  depot  facilities  for  the  accommodation  of  the 
traveling  public. 

Mississippi  R.  Commission  v.  Yazoo  &  M.  Yalley  R.  Co.  No.  4422, 
March  5,  1918,  order  authorizing  railroad  company  to  construct  a 
depot  with  suitable  accommodations  for  patrons  at  Insmore. 

Neshoba  v.  Gulf,  M.  &  N.  R.  Co.  No.  4478,  March  5,  1918,  order 
directing  that  railroad  company  continue  the  telegraph  (^ce  at 
Neshoba. 
P.U.R.1918D. 
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Re  Mobile  &  0.  R.  Co.  May  8,  1918,  order  oathorizing  railroad 
company  to  close  their  agency  at  Penn,  Lowndes  County. 

Re  Yazoo  &  M.  Valley  R.  Co.  No.  5002,  June  4, 1918,  order  author- 
izing railroad  company  to  close  telegraph  office  on  Sunday  where 
position  is  held  by  both  agent  and  operator. 

Nehra^Jca.—Ite  Chicago,  B.  &  Q.  R.  Co.  Application  No,  3389, 
Jan.  8,  1918,  order  authorizing  the  discontinuance  of  Burreas  and 
Stoddard  as  agency  stations. 

New  Hampshire.— Bxi&&eU  v.  Boston  &  M.  R.  Co.  D-400,  Oct  24, 
1917,  petition  that  railroad  company  be  ordered  to  make  the  station 
at  Pratt  a  regular  billing  point  for  freight,  dismissed,  owing  to  the 
present  war  conditicm  it  is  not  for  the  public  good  to  require  the 
railrold  to  go  to  the  additional  expense. 

Re  Woodstock  Lumber  Co.  v.  Boston  &  M.  R.  Co.  D-444,  Oct. 
31,  1917,  order  directing  railroad  company  to  erect  a  suitable  sta- 
tion with  accommodations  for  passengers  and  freight,  at  Beebe  River 
in  the  town  of  Campton. 

New  Jersey. — Re  Pennsylvania  R.  Co.  Oct.  24,  1917,  order  per- 
mitting the  abandonment  of  Lewistown  as  an  agency  station,  also 
the  elimination  of  stops  for  all  passenger  trains  at  said  point,  such 
arrangement  in  question  to  be  effective  until  there  is  a  change  in  the 
conditions  now  existing  in  the  Camp  Dix  territory. 

Passaic  v.  Erie  R.  Co.  Nov.  5,  1917,  order  temporarily  relieving 
the  Erie  Railroad  Company  from  duty  to  provide  additional  station 
facilities  at  Passaic  Park. 

Re  Lehigh  Valley  R.  Co.  Nov.  27,  1917,  order  granting  permis- 
sion to  discontinue  the  sale  of  passenger  tickets  by  the  Lehigh  Val- 
ley Railroad  Company  at  its  station  at  Grandin. 

Re  Pennsylvania  R.  Co.  Feb.  5,  1918,  order  granting  permission 
to  railroad  company  to  abandon  nonagency  station  at  Cadwalader, 
and  to  relocate  its  nonagency  station  at  Dix  Haven,  and  to  estab- 
lish in  lieu  thereof  a  nonagency  station  at  Sullivan  Way. 

Re  Pennsylvania  R.  Co.  April  16,  1918,  order  granting  permission 
for  the  abandonment  of  transfer  station  located  at  Phillipsburg  Junc- 
tion, upon  condition  that  company  continues  to  make  deliveries  of 
carload  lots  and  receive  carload  lots  at  said  transfer  station. 

New  York,  First  District. — Re  New  York  Consol.  R.  Co.  Case  No. 
2203,  Dec.  21,  1917,  order  directing  railway  company  to  provide 
suitable  waiting  room  at  or  near  the  southerly  end  of  the  passage- 
way between  Railroad  avenue  and  Surf  avenue  at  the  West  End  Ter- 
minal in  the  borough  of  Brookh-n. 

New  York,  Second  Distnct. — Re  New  York  C.  R.  Co.  Case  No. 
6152,  Oct.  9,  1917,  order  authorizing  the  discontinuance  of  service 
as  an  agency  station  at  Mindenville  on  the  West  Shore  Railroad. 

Re  Cooperstown  &  C.  V.  R.  Co.  Case  No.  6218,  Oct.  23,  1917,  order 
granting  permission  to  railroad  company  to  discontinue  Phoenix 
P.U.R.1918D. 
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Mills  station,  on  the  Cooperstown  &  Charlotte  Valley  Railroad  Com- 
pany known  as  the  Cooperstown  branch,  as  an  agency  station. 

Re  New  York  C.  R.  Co.  Case  No.  6178,  Oct.  30,  1917,  order  grant- 
ing  permission  to  abandon  North  Frankfort  agency  station. 

Re  New  York,  0.  &  W.  R.  Co.  Case  No.  6194,  Nov.  1,  1917,  order 
granting  permission  to  discontinue  Mechanicstown  station,  near  Mid- 
dletown. 

Re  Long  Island  R.  Co.  Case  No.  6251,  Nov.  13,  1917,  order  author- 
izing the  discontinuance  of  a  freight  and  passenger  station  at  Camp 
Upton. 

Re  Delaware  &  H.  Co.  Case  No.  6258,  Dec.  11,  1917,  order  author- 
izing the  discontinuance  of  Park  avenue  station  in  Mechanicsville. 

Re  New  Jersey  &  N.  Y.  R.  Co.  Case  No.  6273,  Dec.  18,  lOl-J*  order 
granting  permission  to  railroad  company  to  discontinue  its  station 
at  Union,  in  the  town  of  Ramapo,  for  the  reception  or  delivery  of 
passenger  or  property  on  and  after  January  1,  1918. 

Re  Rutland  R.  Co.  Case  No.  6280,  Dec.  18,  1917,  petition  for  per- 
mission to  discontinue  its  station  at  Woods  Falls,  denied,  it  appear- 
ing that  from  all  the  facts  that  are  set  forth  in  this  record  there 
would  be  some  real  hardships- to  shippers  if  the  switch  were  removed 
at  the  present  time, 

Edwards  Park  v.  Boston  &  A.  R.  Co.  Case  No.  6244,  Dec.  31, 1917, 
order  directing  the  respondent  to  cause  its  train  No.  7  to  stop  at 
Edwards  Park  station  for  the  purpose  of  diseliarging  passengers  from 
Pittsfield  and  points  east  thereof  but  not  for  other  purposes. 

Re  Buffalo,  R.  &  P.  R.  Co.  Case  No.  6295,  Jan.  10,  1918,  order 
authorizing  the  discontinuance  of  Crystal  Lake  station  as  a  passenger 
station. 

Re  New  York  C.  R.  Co.  Case  No.  6331,  Feb.  26, 1918,  order  grant- 
ing pennission  to  railroad  company  to  discontinue  Edgewood  sta- 
tion, located  on  the  West  Shore  railroad  between  Pittsford  and  Ridge- 
land. 

Re  New  York  C.  R.  Co.  Case  No.  6329,  March  5,  1918,  petition  for 
tlie  discontinuance  of  Mahopac  Falls  as  a  passenger  station  dismissed, 
it  appearing  that  this  matter  has  already  been  before  the  Commission 
at  least  seven  times,  and  each  time  the  Commission  has  ruled  that  it 
is  the  legal  duty  of  the  railroad  to  maintain  some  passenger  service; 
the  service  now  required  is  the  irreducible  minimum. 

Re  New  York  C.  R.  R.  Co.  Case  No.  6309,  March  12,  1918,  order 
denying  application  for  consent  for  the  discontinuance  of  Pulver 
station  on  the  Hudson  and  Chatham  branch  of  the  Boston  &  Albany 
Railroad,  lessor,  since  from  the  evidence  tlie  station  appeared  to  be 
of  sufficient  importance  to  require  the  services  of  an  agent  and  is  a 
material  source  of  profit  to  the  railroad  company. 

Oklahoma. — Chilton  v.  Missouri,  K.  &  T.  R.  Co.  Cause  No.  3153, 
Order  No.  1352,  Nov.  30,  1917,  order  directing  railroad  company  to 
Iniild  an  adequate  depot  at  Oneta. 
P.U.R.1918D. 
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Wetumka  v.  St.  Louis,  S.  F.  R.  Co.  Cause  No.  3022,  Order  No.  1368, 
Jan.  3,  1918,  petition  for  the  eonstniction  of  a  new  passenger  station 
at  Wetumka  to  be  located  at  the  crossing  of  the  railway  on  Main 
street,  denied,  it  appearing  that  war  conditions  have  grown  more 
serious,  and  there  is  a  steadily  increasing  demand  for  all  the  resources 
of  our  country  to  be  devoted  to  the  successful  prosecution  of  the  war, 

Mangum  v.  Chicago,  R.  I.  &  P.  R.  Co.  Cause  No.  3048,  Order  No. 
1369,  Jan.  3,  1918,  petition  for  the  construction  of  a  new  depot  at 
Mangum,  denied.  Commission  being  of  the  opinion  that  on  account 
of  high  cost  and  scarcity  of  material  and  labor,  that  all  improvements 
not  absolutely  essential  should  be  discontinued  during  the  war. 

Britton  v.  Oklahoma  R.  Co.  Order  No.  1404,  Cause  No.  3176,  May 
2,  1918,  company  ordered  to  remodel  station  at  Britton  so  as  to  make 
it  an  open  shelter. 

Or^^ow.— Derby  v.  Pacific  &  E.  R.  Co.  F-549,  P.  S.  C.  Or,  Order 
No.  289,  Nov.  12,  1917,  order  directing  railway  company  to  install 
and  maintain  a  passenger  waiting  room  containing  not  less  than  250 
square  feet  of  floor  space,  at  station  of  Derby. 

Garibaldi  v.  Southern  P.  Co.  ¥-701,  P.  S.  C.  Or.  Order  No.  337, 
Feb.  6,  1918,  petition  that  an  agent  be  maintained  piermanently  at  the 
station  of  Garibaldi  dismissed,  it  appearing  that  the  traffic  to  and 
from  this  station  during  tlie  winter  months  is  somewhat  limited,  and 
the  record  indicates  that  should  a  regular  agent  be  maintained  there 
he  would  have  only  about  2  hours  work  each  day. 

Hillsboro  v.  Southern  P.  Co.  F-589,  P.  S.  C.  Or.  Order  No.  334, 
Feb.  9,  1918,  order  directing  defendant  to  install  and  maintain  near 
the  intersection  of  Main  and  North  Range  streets  in  the  citv  of  Hills- 
boro,  a  passenger  waiting  room  for  the  accommodation  of  the  public. 

Re  Schlottmann,  F-726,  P.  S.  C.  Or.  Order  No.  347,  March  9, 
1918,  petition  for  change  of  location  of  Elmonica  station,  denied,  it 
appearing  that  the  convenience  or  inconvenience  to  patrons  is  slight 
and  the  element  of  hazard  would  probably  be  increased  if  the  station 
were  relocated  adjacent  to  the  county  highway. 

Pennsylvania. — Edwards  v.  Pennsylvania  R.  Co.  Complaint  Docket 
No.  1649,  Nov.  20,  1917,  petition  that  railroad  company  install  an 
agency  station  for  freight  and  passenger  service  at  the  village  of 
Jamestown  dismissed,  it  appearing  that  said  station  is  not  proper  or 
necessary  for  the  convenience,  accommodation,  and  safety  of  the 
public. 

Betts  V.  New  York  C.  R.  Co.  Complaint  Docket  No.  1648,  Dec.  10, 
1917,  order  directing  railroad  company  to  provide  adequate  station 
facilities  at  Clearfield. 

:South  Dakota. — A'ermillion  v.  Chicago,  M.  &  St.  P.  R.  Co.  Order 
F-198,  Dec.  6,  1917,  order  requiring  respondent  to  erect  a  passenger 
station  platform,  and  facilities  at  the  intersection  of  Market  and 
Chestnut  streets  in  the  city  of  Vermillion  to  be  completed  by  Novem- 
ber 1.  1918. 
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Croth  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  Order  P-401,Dec.  18, 1917, 
order  for  the  construction  of  a  station  building  and  appurtenances  at 
Humboldt. 

Alexandria  v.  Chicago,  M.  &  St.  P.  R.  Co.  Order  No.  F-4ir,  Dee. 
27,  1917,  order  requiring  railroad  company  to  construct  a  new  sta- 
tion house  at  Alexandria. 

Reeves  v.  Chicago,  M.  &  St.  P.  R.  Co.  No.  2713,  Feb.  11,  1918, 
station  platform  shelter  and  planking  between  tracks  at  Groton, 
ordered. 

Stork  V.  Chicago,  M.  &  St.  P.  R.  Co.  F-476,  Feb.  28,  1918,  order 
requiring  defendant  to  install  a  loading  and  unloading  platform  on 
its  side  track  at  Geddes. 

Schultz  V.  Chicago  &  N.  W.  R.  Co.  F-470,  March  25,  1918,  order 
dismissing  complaint  for  the  installation  of  a  station  agent  at  Wendte, 
Stanley  county. 

Bliss  V.  Chicago  &  N.  W.  R.  Co.  F-490,  March  25, 1918,  complaint 
to  require  the  defendant  to  install  a  loading  platform  at  Esmond 
denied,  since  the  evidence  failed  to  show  that  there  was  a  sufficient 
amount  of  heavy  machinery  shipments  to  that  station  to  warrant  the 
constnietion  of  the  facility. 

Barnard  v.  Chicago  &  N.  W.  R.  Co.  (1918)  —  S.  D.  — ,  166 
N.  W.  148,  order  of  Board  of  Commissioners  requiring  railroad  com- 
pany to  provide  a  station  and  maintain  an  agent  at  Oral,  modified 
so  as  to  require  only  the  maintenance  of  an  agency  at  that  point. 

Person  v.  Chicago  &  N.  W.  R.  Co.  F-513,  May  9,  1918,  petition 
for  the  construction  of  a  station  house  and  the  installation  of  a  sta- 
tion agent  at  the  station  of  St.  Marys  dismissed,  it  appearing  that 
owing  to  the  existing  circumstances  the  public  should  be  content  with 
present  railway  facilities. 

Winner  Commercial  Club  v.  Chicago  &  N.  W.  R.  Co.  P-516,  May 
16,  1918,  order  directing  railway  company  to  install  and  put  into 
operation  at  its  station  in  Winner  specified  electric  lights. 

Lake  Norden  v.  Watertown  &  S.  F.  R.  Co.  F-517,  518,  May  21, 
1918,  order  directing  respondent  to  furnish  a  portable  platform  at 
station  in  Norden,  and  to  install  one  40  watt  light  in  the  waiting 
room  and  two  watt  lights  on  the  station  platform. 

Wisconsin. — Wesenberg  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  Nov.  5, 
1917,  petition  requesting  Commission  to  require  railroad  company  to 
employ  an  agent  at  Earl  and  to  stop  its  southbound  train  No.  65  on 
signal  at  that  station,  dismissed,  it  appearing  that  traffic  conditions 
do  not  warrant  the  employment  of  a  regular  agent,  and  that  althougli 
the  establishment  of  a  daily  flag  stop  for  train  No.  65  would  be  a 
convenience,  the  Commission  feels  that  it  is  not  necessary  for  rea^n- 
ably  adequate  service. 

Waseott  V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  April  15,  1918,  petition 
P.U.R.1918D. 
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alleging  that  station  facilities  provided  by  railroad  company  at  Was- 
cott  are  inadequate,  dismissed,  with  recommendation  by  the  Com- 
mission that  respondent  include  in  its  building  program  the  con- 
struction of  a  standard  depot  at  Wascott  and  arrange  for  the  work 
as  soon  as  the  present  emergency  is  passed. 

Breitmann  v.  Minneapolis,  St.  P.  &  S.  Ste  M.  E.  Co.  R-1384,  May 
17,  1918,  order  dismissing  petition  for  the  instalment  of  a  regular 
agent  at  Patzau,  it  appearing  that  during  tlie  present  war  emergency 
it  is  unwise  to  install  additional  agents  unless  tlie  need  for  them  is 
imperative. 

e.  Stockyard  faciUtiea. 

Arizona, — Wilson  v.  Southern  P.  Co.  Docket  N"o.  443,  March  6, 
1918,  order  directing  Southern  Pacific  Company  to  commence  the 
construction  of  stock  pens  at  Cochise  station,  as  soon  thereafter  as 
practical,  pens  and  related  facilities,  with  capacity  of  not  less  than  5 
carloads  of  cattle. 

Jowa.— Miller  v.  Chicago,  B.  &  Q.  B.  Co.  Docket  A-2406,  March 
27,  1918,  order  authorizing  the  construction  of  a  two-pen  stockyard 
and  proper  loading  chute  in  Avery,  providing  persons  interested 
should  procure  a  lease  to  be  executed  to  the  Chicago,  Burlins^ton  & 
Quincy  Railroad  Company  for  a  plot  of  ground  sufficient  for  and  to 
be  used  fbr  stockyards,  such  lease  to  be  without  rent,  and  such  per- 
sons in  interest  to  build  stockyards  and  loading  chute. 

Montana, — Columbia  Falls  v.  Great  Northern  R.  Co.  Docket  No. 
652,  Report  and  Order  Xo.  230,  April  2,  1918,  order  denying  that 
portion  of  petition  pertaining  to  the  building  of  a  new  warehouse 
on  the  south  side  of  the  house  track  and  the  construction  of  a  stock- 
yard, but  railroad  company  ordered  to  make  specified  improvements 
in  the  station  and  yard  facilities  at  Colimibia  Falls. 

NebrasJca.—Ee  Chicago  &  N.  W.  R.  Co.  Application  No.  312:5, 
Xov.  17,  1917,  order  designating  certain  days  of  the  week  to  be 
known  as  stock  shipping  days. 

South  Dakota.— Nye  v.  Chicago  &  N.  W.  R.  Co.  F-507,  March  25, 
1918,  order  directing  railroad  company  to  erect  and  construct  adja- 
cent to  the  south  side  of  two  pen  stockyards  now  being  maintained 
by  the  company  at  its  station  in  Canning,  two  additional  pens,  each 
of  the  size  of  48  feet  by  48  feet,  with  suitable  runways  and  gates 
in  connection  therewith. 

Wt^coiwtn.— Gilbertson  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  U-2280, 
March  23,  1918,  order  directing  railroad  company  to  construct  at 
Beldenville  two  additional  stock  pens  having  a  total  floor  area  of  not 
less  than  1,900  square  feet. 

Commercial  Club  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  April  15, 1918, 
petition  to  require  respondent  to  provide  stockyard  and  chute  suffi- 
P.U.R.1918D. 
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cient  for  loading  one  car  of  live  stock,  dismissed,  it  appearing  that  in 
the  face  of  the  present  war  emergency  no  expenditure  of  labor  and 
material  for  that  purpose  should  be  made. 

/.  Train  facilities, 

Connecticut. — Re  Putnam,  Docket  No.  2605,  Dec.  10,  1917,  peti- 
tion for  reinstatement  of  a  train  operated  between  Putnam  and  Willi- 
mantic  denied,  it  appearing  that  the  need  for  said  train  was  not 
sufficient  to  warrant  its  operation  at  a  lose  to  the  company,  par- 
ticularly in  view  of  the  present  necessities  for  fuel  economy  and  con- 
servation of  all  railroad  resources. 

///inow.— Pittsfield  v.  Wabash  R.  Co.  No.  7068,  Oct.  23, 1917,  pas- 
senger trains  ordered  restored  on  the  Pittsfield  branch  of  the  Wabash 
Railway  Company,  to  connect  with  Wabash  trains  Xo.  12  and  No. 
15,  at  Maysville. 

Brazona  v.  Toledo,  P.  &  W.  R.  Co.  No.  7257,  Nov.  6,  1917,  dis- 
missal of  complaint  as  to  failure  to  stop  passenger  trains  at  Reed  City. 

Royalton  v.  Missouri  P.  R.  Corp.  No.  7094,  Nov.  19,  1917,  petition 
for  order  directing  defendant  to  run  its  passenger  trains  into  the 
village  of  Royalton  denied. 

Re  Wilson,  No.  7394,  Nov.  19,  1917,  order  authorizing  railroad 
company  to  use  temporarily  three  jumper  caboose  cars. 

Cowden  v.  Toledo,  St.  L.  &  W.  R.  No.  7286,  Nov.  26,  1917,  order 
directing  railroad  company  to  arrange  to  stop  its  trains  Nos.  5  and 
6  at  station  in  Cowden  for  the  receipt  and  discharge  of  passengers; 
crossing  stop  of  train  No.  5  may  be  considered  the  service  stop  for 
the  handling  of  passengers  if  a  safe  and  proper  place  be  provided  for 
the  landing  of  passengers. 

Spring  Grove  v.  Chicago,  M.  &  St.  P.  R.  Co.  No.  7559,  Feb.  18, 
1918,  petition  to  require  railroad  company  to  stop  passenger  train 
No.  140  on  signal  at  Spring  Grove,  denied,  it  appearing  that  it  is 
the  general  policy  of  the  Commission  not  to  require  fast  through 
trains  to  make  local  stops  at  stations  afforded  other  reasonably  ade- 
quate service. 

Schoenrock  v.  Chicago,  M.  &  St.  P.  R.  Co.  No.  7365,  March  6, 
1918,  petition  for  more  adequate  train  service  at  Healy  station,  dis- 
missed, it  appearing  that  the  service  now  given  by  respondent  is  rea- 
sonably adequate  and  that  the  Commission  will  not  be  justified  in 
ordering  additional  train  service  at  this  time. . 

Athens  &  Petersburg  v.  Chicago,  P.  &  St.  L.  R.  Co.  No.  7546, 
March  19,  1918,  petition  for  re-establishment  of  early  morning  and 
late  evening  train  service  between  Springfield  and  Petersburg,  denied, 
owing  to  the  fact  that  the  government  is,  at  the  present  time,  sug- 
gesting the  curtailment  of  all  passenger  train  service  possible. 

Fontecchio  v.  Springfield,  P.  &  St.  L.  R.  Co.  No.  7775,  April  16, 
1918,  complaint  as  to  discontinuance  of  passenger  service  between 
P.U.R.191SD. 
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the  Jones  &  Adams  mine  in  city  of  Springfield,  dismissed,  it  appear- 
ing that  the  amount  of  patronage  does  not  waiTant  the  further  main- 
tenance of  such  special  service. 

Illinois, — Public  Utilities  Commission  v.  Rock  Island  Soutliern  R. 
Co.  No.  7899,  May  13,  1918,  order  dismissing  complaint  relating  to 
the  service  of  the  Bock  Island  Southern  Railway  Company  in  the 
matter  of  handling  clay  from  the  clay  pit  of  the  Monmouth  Clay 
Manufacturing  Company  to  the  plant  of  said  company,  it  appearing 
that  the  shipping  of  clay  had  been  discontinued  for  a  month  or  two. 

Cissna  Park  v.  Chicago  &  E.  I.  R.  Co.  No.  7527,  May  14,  1918, 
order  directing  railroad  company  to  immediately  schedule  its  train 
No.  84  so  as  to  make  direct  connection  with  its  train  No.  93,  either 
at  Wellington  or  Hoopeston. 

Iowa, — Commercial  Club  v.  Chicago  G.  W.  R.  Co.  Docket  A-2712, 
Nov.  3,  1917,  complaint  against  the  discontinuance  of  passenger 
trains  between  Cedar  Falls  and  Cedar  Falls  Junction,  dismissed, 
upon  the  ground  that  while  the  trains  in  question  were  of  great  con- 
venience, they  were  not  necessary  and  tliat  the  Commission  was  not 
disposed  to  require  additional  train  service  merely  for  the  con- 
venience and  not  the  necessity  of  the  public. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  Jan.  9,  1918,  order  granting  per- 
mission to  take  off  trains  Nos.  21  and  22,  running  between  Des  Moines 
and  Jefferson. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  File  A-1642,  Jan.  9, 1918,  approval 
of  discontinuance  of  trains  Nos.  27  and  28,  from  Sunday,  January 
13,  1918,  to  April  1,  1918,  provided  that  railway  company  shall  run 
on  its  freight  trains  Nos.  93  and  94,  a  passenger  coach  upon  which 
it  will  carry  such  passengers  as  may  want  to  use  said  train ;  and  tliat 
said  railway  company  shall  put  into  service  a  gas  car,  or  some  other 
equally  good  service,  to  take  the  place  of  said  trains  Nos.  27  and  28, 
to  be  run  upon  substantially  the  same  schedule. 

Louinana, — Chamber  of  Commerce  v.  Lake  Charles  &  N.  R.  Co. 
Order' No.  2132,  No.  2696,  Oct.  23,  1917,  petition  for  readjustment 
of  passenger  train  schedule,  denied,  it  appearing  that  such  adjust- 
ment would  cause  positive  hardships  not  only  on  the  town  in  ques- 
tion, but  upon  a  large  section  of  the  surrounding  country. 

Rexmere  v.  Louisiana  R.  &  N.  Co.  Order  No.  2135,  No.  2693,  Oct. 
24,  1917,  order  directing  railway  company  to  stop  its  trains  Nos.  1, 
2,  3,  and  4  on  flag  or  on  notice  to  the  conductors  at  Rexmere,  a  sta- 
tion on  its  line  in  Louisiana. 

Kleinwood  v.  Louisiana  R.  &  N.  Co.  Order  No.  2136,  No.  2696, 
Oct.  24,  1917,  petition  to  stop  trains  3  and  4  at  Kleinwood  station 
on  flag,  dimissed,  it  appearing  that  said  trains  are  fast  trains  operat- 
ing between  New  Orleans  and  Shreveport,  put  on  for  a  special  service, 
and  the  Commission  is  of  the  opinion  that  where  local  stations  have 
reasonably  adequate  service,  through  service  should  not  be  impaired. 
P.U.R.1918D. 
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Sarto  V.  Louisiana  R.  &  Nar.  Co.  Order  KTo.  2134,  ITo.  2700,  Oct. 

24,  1917,  order  directing  railway  company  to  Btop  its  trains  Xos.  3 
and  4  on  flag  at  Sarto. 

Railroad  Commission  v.  Railroads,  No.  2470,  Order  Xo.  2137,  Oct. 

25,  1917,  amendment  of  Rule  No.  49  relating  to  equal  but  separate 
accommodations  for  white  and  colored  people  on  passenger  trains  in 
Lon  iaiana. 

Re  Texas  &  P.  R.  Co.  Order  No.  2150,  No.  2718,  Dec  5,  1917, 
order  directing  railroad  company  to  continue  operation  of  passenger 
train  service  for  period  of  10  d€^ys,  and  if  after  such  time  there  is 
not  sufficient  improvement  in  the  situation  with  respect  to  the  coal 
supply  to  justify  them  in  continuing  the  present  train  service,  rail- 
road company  is  authorized  to  suspend  specified  passenger  trains. 

Re  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  Order  No.  2151,  No. 
2658,  Dec.  5, 1917,  petition  for  authority  to  discontinue  the  operation 
of  trains  Nos.  807  and  808  on  the  Alexandria  branch  of  railroad, 
denied,  it  appearing  that  the  testimony  of  competent  witnesses  did 
not  show  that  the  service  was  maintained  at  a  loss,  or  that  its  discon- 
tinuance would  not  be  a  distinct  inconvenience  and  hardship  to  the 
people  living  along  the  line. 

Re  Tremont  &  G.  R.  Co.  No.  2714,  Order  No.  2158,  Dec.  19,  1917, 
petition  for  authority  to  change  exclusive  passenger  trains  Nos.  1  and 
2  to  mixed  trains  denied,  it  appearing  that  while  the  railroad  com- 
pany would  be  relieved  in  a  degree,  the  corresponding  hardship  to 
the  public  would  be  too  great.    Order  affirmed  (Feb.  19,  1918). 

Re  Texas  &  P.  R.  Co.  No.  2724,  Order  No.  2159,  Dec.  19,  1917, 
order  directing  railroad  company  to  operate  trains  Nos.  20  and  29 
between  New  Orleans  and  Addis  until  December  26,  1917;  with  per- 
mission to  railroad  company  to  discontinue  service,  if  there  is  not 
sufficient  improvement  in  the  situation  with  respect  to  the  coal  sup- 
ply to  justify  the  continuance  of  such  train  service. 

Re  Texas  &  P.  R.  Co.  Order  No.  2175,  No.  2733,  Feb.  19,  1918, 
petition  to  terminate  train  No.  28,  east  bound,  at  Addis,  said  train 
to  lay  over  at  that  point  until  6 :00  or  6 :30  the  next  morning,  and 
then  proceed  to  New  Orleans,  denied,  it  appearing  that  the  additional 
service  that  the  arrangement  would  give  between  Addis  and  New 
Orleans  would  not  compensate  for  the  inconveni^ice  resulting  in  the 
hold-over  at  Addis. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  2734,  Order  No.  2179,  Feb.  19, 
1918,  petition  for  authority  to  discontinue  train  633  southbound, 
and  train  634  northbound,  between  Junction  City  and  Winnfield, 
denied,  it  appearing  that  in  the  present  instance  the  application 
coil  Id  not  be  granted  without  practically  depriving  the  people  along 
the  line  of  their  only  service, — passenger,  mail,  and  express. 

Re  Missouri  P.  B.  Co.  No.  2751,  Order  No.  2194,  March  19,  1918, 
P.U.R.1918D. 
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order  authorizing  the  discontinuance  of  trains  Nbs.  147  and  148  be- 
tween Eudora  and  Lake  Providence. 

Maine. — Be  Boston  &  M.  B.  Co.  B.  B.  35&,  Jan.  9>  1918,  approval 
of  Supplement  to  Tariff  M.  P.  U.  C.  No.  66,  canceling  and  with- 
drawing present  arrangements  for  the  movement  of  all  classes  of 
private  and  special  cars  except  Federal  or  state  Government  cars, 
and  to  discontinue  the  practice  of  furnishing  or  hauling  special  or 
private  passenger  cars. 

Morrison  v.  Maine  C.  B.  Co.  P.  C.  149,  Feb.  21, 1918,  order  direct- 
ing railroad  company  to  change  the  departure  and  running  time  of 
passenger  train  No.  88,  Foxcroft  to  Newport  Junction,  in  order  to 
connect  with  passenger  train  No.  102,  Bangor  to  Portland,  leaving 
Poxcrof  t  as  near  1 :06  p.  m.  as  practicable  to  make  connections ;  said 
train  No.  102  to  make  Newport  Junction  a  regular  stop,  and  stop  at 
Pittsfield  and  Bumham  Junction  to  leave  any  passengers  from  New- 
port Junction. 

Be  Maine  C.  B.  Co.  B.  B.  423,  May  31,  1918,  order  approving  local 
passenger  tariflf  for  the  movement  of  Pullman  car  and  party  from 
Portland  to  Kennebago  on  less  than  statutor}'  notice. 

Massachusetts,— He  Boston  &  M.  B.  Co.  P.  S.  C.  Com.  1238,  Oct. 
13,  1917,  petition  that  former  schedule  for  passenger  trains  Xos.  201 
and  202  be  replaced,  denied,  it  appearing  that  in  view  of  the  limited 
travel  on  this  line,  it  would  not  be  justified,  under  present  emergency, 
in  requiring  the  company  to  restore  such  service. 

Be  New  York,  N.  H.  &  H.  B.  Co.  P.  S.  C.  1267,  Oct.  20.  1917, 
company  authorized  to  discontinue  in  the  company's  summer  schedule 
only,  trains  Xos.  1410  and  1431,  between  Great  Barrington  and  Pitts- 
field,  during  the  period  of  the  war,  provided  that  other  service,  sub- 
stantially equivalent  to  that  given  by  train  No.  1431,  is  furnished  by 
the  companv. 

Be  Bailroad  Trains  and  Cars,  P.  S.  C.  1752,  Oct.  30,  1917,  rules 
and  regulations  relative  to  emergency  tools  and  appliances  on  rail- 
road trains  and  cars.    Order  modified,  June  18,  1918. 

Michigan.— JjeotA  v.  Pere  Marquette  B.  Co.  D-1203,  Nov.  15, 1917, 
order  directing  railway  company  to  cause  the  train  service  formerly 
maintained  as  of  October  18th  to  and  from  Leota  to  be  restored  and 
maintained  until  further  order  of  this  Commission. 

Thunder  Bay  Lumber  Co.  v.  Detroit  &  M.  B.  Co.  D-1182,  Nov. 
21,  1917,  order  directing  railway  company  to  cause  service  to  be  given 
to  the  Thunder  Bay  Lumber  Company  on  tracks  connecting  with  and 
extending  700  feet  beyond  the  end  of  so-called  Fletcher  Spur. 

Island  Mill  Lumber  Co.  v.  Bo^-ne  City,  G.  &  A.  B.  Co.  D-1162, 
March  15,  1918,  order  directing  railroad  company  and  the  Michigan 
Trust  Company,  Beceivers,  to  cause  service  to  be  provided  and  main- 
tained which  will  provide  ample  facilities  for  the  shipment  of  com- 
P.U.R.IOISD. 
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modities  over  the  line  of  railroad  consigned  to  points  in  the  city  of 
Alpena. 

Elk  Eapids  v.  Pere  Marquette  E.  Co.  D-1161,  April  4,  1918,  order 
directing  railroad  company  to  cause  a  mixed  train  with  a  combina- 
tion coach  and  baggage  car  attached  to  leave  station  at  Traverse  city 
at  about  7:00  a.  m.  daily  except  Sundays  and  continue  on  to  Elk 
Kapids  and  ret\irn  to  Williamsburg.  ^ 

Minnesota. — ^Long  Prairie  v.  Great  Northern  R.  Co.  A-2208,  Oct. 
12,  1917,  order  directing  railroad  company  to  operate  a  local  freight 
train  between  Melrose  and  Park  Bapids,  on  Monday,  Wednesday  and 
Friday,  north  bound,  and  on  Tuesday,  Thursday,  and  Saturday,  south 
bound ;  a  freight  train  for  the  handling  of  carload  freight  and  empties 
for  loading  carload  lots,  between  tiie  same  stations  north  bound  on 
Tuesday,  Thursday,  and  Saturday,  and  south  bound  on  Monday, 
Wednesday,  and  Friday;  and  also  a  local  freight  from  Cass  Lake  to 
Park  Eapids  and  return  to  Cass  Lake  each  day  of  the  week. 

Pipestone  &  Slayton  v.  Chicago,  St.  P.  M.  &  0.  B.  Co.  A-1906,  Nov. 
12,  1917,  petition  for  night  train  with  sleeper,  denied,  in  the  absence 
of  strong  and  controlling  public  necessity ;  railroad  company  ordered 
to  improve  service  on  mixed  trains  Nos.  72  and  73  on  the  Heron  Lake 
branch  by  substituting  heavier  locomotive  than  the  one  now  in  serv- 
ice, and  by  attaching  to  said  trains  an  extra  first  class  passenger  coach. 

Ee  Electric  Short  Line  E.  Co.  A-2294,  Feb.  14, 1918,  order  author- 
izing railway  company  to  operate  a  train  between  Stubbs  Bay  and 
the  city  of  Minneapolis  on  the  same  time  schedule  as  it  formerly- 
operated  train  known  as  No.  2,  and  that  it  operate  a  train  between 
Minneapolis  and  Stubbs  Bay  on  the  same  time  schedule  as  it  for- 
merly operated  train  known  as  No.  5. 

Warner  v.  Northern  P.  E.  Co.  A-2303,  March  21,  1918,  order 
prescribing  passenger  train  schedule  between  Duluth  and  Moorehead 
on  the  lines  of  the  respondent  entirely  within  the  state  of  Minnesota 
and  providing  for  Pullman  accommodations  in  connection  therewith. 

MisaissippL — Bailroad  Commission  v.  All  Bailroads,  No.  446(>, 
Feb.  5,  1918,  order  directing  that  all  passenger  trains  in  Mississippi 
should  be  operated  in  accordance  with  published  schedule;  order  No. 
4192,  dated  October  8,  1914,  directed  to  the  Illinois  Central  Bail- 
road  Company  and  the  Yazoo  &  Mississippi  Valley  Bailroad  Com- 
pany, and  other  orders  in  conflict  with  the  above  should  be  repealed. 
Order  modified  May  8,  1918. 

Ee  Mississippi  C.  B.  Co.  No.  4476,  Feb.  5,  1918,  order  granting 
permission  to  railroad  company  to  close,  and  k^ep  locked,  toilets  on 
passenger  coaches  on  trains  operating  from  Hatticsburg  to  Camp 
Shelby. 

Ee  Yazoo  &  M.  Valley  B.  Co.  No.  4497,  May  8,  1918,  order  grant- 
ing permission  to  railroad  company  to  eliminate  from  their  schedule 
the  main  line  trains  Nos.  16  and  17,  between  Memphis,  Tennessee, 
P.U.R.1918D. 
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and  Vieksbiirg,  substituting  therefor  the  service  furnislied  before 
trains  were  put  on  in  October,  1917;  also  discontinuance  of  trains 
Xos.  20-47  and  26-27  operating  between  Greenville  and  Rolling  Fork. 
Order  annulled  as  to  trains  28-47  and  26-27,  May  17,  1918. 

Missouri. — Re  Kansas  City  Southern  R.  Co.  Case  No.  1288,  July 
1(>,  1917,  approval  of  application  for  discontinuance  of  trains  Nob. 
5  and  6,  between  Kansas  City  and  the  Missouri-Arkansas  state  line. 

Kerns  v.  Missouri  P.  R.  Co.  Case  No.  1329,  Nov.  10,  1917,  com- 
plaint that  passenger  train  service  be  restored  between  Versailles  and 
Boonville,  dismissed,  it  appearing  that  schedule  as  set  out  was  sat- 
isfactory to  the  complainant.  Above  order  dismissed  and  defendant 
authorized  to  inaugurate  schedule  on  the  Boonville  branch,  so  as  to 
cause  the  train  to  leave  Tipton  at  6:20  a.  m.  leave  Boonville  at  7:50 
A.  M.  arriving  at  Versailles  at  10 :45  a.  m.,  leaving  Versailles  at  11 :45 
A.  M.  and  Boonville  at  3 :50  p.  m.    December  6,  1917. 

Bell  V.  Chicago  &  A.  R.  Co.  Case  No.  1295,  Dec.  28,  1917,  order 
fixing  schedule  and  equipment  of  defendants'  trains  between  South 
Cedar  City  and  Mexico. 

Re  Quincy,  0.  &  K.  C.  R.  Co.  Case  No.  1414,  March  28,  1918, 
application  for  continuance  of  passenger  trains  Xos.  13  and  14  be- 
tween Milan  and  Pattonsburg,  denied. 

Montana. — Railroad  Comrs.  v.  Great  Northern  R.  Co.  Docket  No. 
651,  Report  and  Order  No.  228,  Jan.  29,  1918,  complaints  relative 
to  refusal  of  certain  railways  operating  in  Montana  to  furnish  coal 
cars  for  loading  at  points  in  the  Bearcreek  district,  on  the  Montana, 
Wyoming  &  Southern  Railroad  dismissed,  owing  to  the  fact  that  on 
December  27th,  President  Wilson  issued  his  proclamation  appointing 
a  Director  General  of  Railroads,  who  in  conjunction  with  the  Fuel 
Administrator  has  exercised  the  authority  in  giving  preference  move- 
ment to  certain  commodities,  particularly  coal  during  the  recent 
famine  in  the  eastern  states. 

Nehrask-a. — Nicholson  v.  Union  P.  Co.  Formal  Complaint  No.  335, 
Oct.  30,  1917,  order  directing  railway  company  to  change  its  sched- 
ule of  passenger  train  No.  30,  operating  between  Norfolk  and  Colum- 
bus from  6:35  a.  m.  to  not  earlier  than  9:15  a.  m. 

Re  Chicago,  B.  k  Q.  R.  Co.  Application  No.  3326,  Nov.  13,  1917, 
order  authorizing  the  annulment  of  trains  Nos.  1  and  10,  operating 
west  of  Lincoln. 

Re  Union  P.  R.  Co.  Application  No.  3330,  Nov.  13,  1917,  order 
authorizing  the  annulment  of  passenger  trains  Nos.  11  and  14,  oper- 
ating through  the  state  of  Nebraska. 

Hinzie  v.  Union  P.  R.  Co.  Formal  Complaint  No.  315,  Dec.  1917, 
dismissal  of  complaint  against  rule  of  railroad  company  requiring 
passengers  to  alight  from  and  board  trains  on  the  right  hand  side, 
leganlless  of  the  location  of  the  station  buildings. 

Re  Freight  Cars,  General  Order  No.  41,  Dec.  22,  1917,  rules 
P.U.K.1918D. 
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adopted  by  the  Nebraska  Comnilssion  for  the  apportionment  and  dis- 
tribution of  freight  ears  to  shippers  of  grain  and  mill  products  by 
designated  railroads,  effective  January  1,  1918. 

Re  Chicago  &  N.  W.  R,  Co.  Application  No.  3396,  Jan.  5,  1918, 
order  authorizing  the  discontinuance  of  the  operation  of  passenger 
trains  Nos.  5  and  8  between  Omaha  and  Long  Pine,  and  passenger 
trains  Nos.  403  and  406  between  South  Norfolk  and  Winner. 

Be  Chicago,  B.  &  Q.  R,  Co.  Application  No.  3391,  Jan.  8,  1918, 
order  authorizing  railroad  company  to  discontinue  the  operation  of 
trains  Nos.  155  and  166  on  Sundays  between  Fairfield  and  Sutton. 

Be  Freight  Cars,  General  Order  No.  41,  Jan.  21,  1918,  order 
authorizing  not  less  than  80  per  cent  of  the  cars  apportioned  to  r^u- 
lar  shippers  at  stations  other  than  Omaha,  Lincoln  and  Rule  under 
the  "Car  Distribution  Rules"  adopted  by  the  Commission  on  Decem- 
ber 22,  1917,  be  loaded  with  corn  of  a  moisture  content  of  20  per 
cent  or  greater  only. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  Application  No.  3434,  Feb.  4, 1918, 
order  granting  permission  to  railroad  company  to  discontinue  passen- 
ger trains  Nos.  13  and  14  between  the  cities  of  Lincoln  and  Omaha. 

Tanner  &  Co  v.  Chicago,  B.  &  Q.  R.  Co.  Formal  Complaint  No. 
363,  Feb.  16,  1918,  complaint  as  to  discrimination  in  distribution 
of  freight  cars,  dismissed. 

Deuel  County  Elevator  Co.  v.  Union  P.  R.  Co.  Formal  Complaint 
No.  364,  March  2,  1918,  order  requiring  defendant  to  apportion  ears 
for  grain  loading  between  the  complainant  and  the  Farmers  ^levator 
Company  at  Chappell  on  a  rate  fixed  by  the  Commission  using  car 
shipments  of  each  elevator  during  1917  as  a  basis  for  the  division. 

New  York,  First  District—Be  New  York,  N.  H.  &  H.  R.  Co.  Case 
No.  2282,  April  23,  1918,  approval  of  agreement  dated  February  15, 
1918,  providing  for  the  operation  of  through  interstate  passenger 
train  service  by  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  over  the  railroad  of  the  New  York  Connecting  Railroad 
Company  between  Port  Morris  and  Sunnyside  Yard,  and  over  the 
railroad  of  the  Pennsylvania  Tunnel  &  Terminal  Railroad  Com- 
pany from  said  yard  to  and  into  the  Pennsylvania  station  in  the 
borough  of  Manhattan. 

New  York,  Second  District. — Agor  v.  New  York  C.  R.  Co.  Case 
No.  5337,  Sept.  27,  1917,  petition  for  permission  to  discontinue 
passenger  service  between  Mahopac  Falls  and  Baldwin  Place,  denied, 
it  appearing  that  the  additional  cost  for  maintaining  such  service  is 
very  slight. 

Be  Railroads,  Case  No.  5910,  Nov.  1,  1917,  order  requiring  carrier 
to  furnish  limiber  for  gi'ain  doors  and  bulkheads,  when  practicaJ)le 
to  do  so  and  fixing  allowance  where  shipper  furnishes  lumber. 

Deansboro  v.  New  Y'ork,  0.  &  W.  R.  Co.  Case  No.  6125,  Nov.  13, 
1917,  order  directing  railroad  company  to  restore  service  on  or  before 
P.U.P.1918D. 
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December  1,  1917,  and  trains  furnishing  passenger  service  to  ran  on 
the  Utica  division  of  the  respondent  substantially  on  the  schedules 
of  trains  Xos.  GT  and  68  as  specified  on  time-table  No.  105,  such 
trains  to  continue  in  service  daily  until  and  including  the  4th  day  of 
May,  1918. 

Ee  Lehigh  &  H.  R.  R.  Co.  Case  No.  6263,  Dec.  18,  1917,  order 
authorizing  the  discontinuance  of  trains  Nos.  9  and  6  between  Grey- 
court  and  Warwick. 

Be  McCain,  No.  6944,  Jan.  84,  1918,  order  granting  permission 
to  file  tariffs,  or  supplements  to  tariffs  providing  for  additional 
through  routes  for  the  carriage  of  freight  or  passengers  under  lawful 
concurrences  of  participating  carriers. 

Be  New  York  C.  E,  Co.  Case  No.  6294,  Jan.  31,  1918,  order  dis- 
missing petition  for  permission  to  withdraw  trains  Nos.  803  and 
804  on  its  Cape  Vincent  branch ;  permission  granted  to  discontinue 
trains  Nos.  1062  and  805  on  said  branch.  t 

Dorward  v.  Delaware,  L.  &  W.  R.  Co,  Case  No.  6253,  Feb.  26,  1918, 
order  directing  railroad  company  to  stop  traih  No*  15  on  the  Scran- 
ton  division  at  Conklin  station  upon  certain  signal  or  whenever 
passengers  on  said  train  desire  to  get  off  at  said  station. 

Ee  Grasse  Eiver  B.  Corp.  Case  No.  4877,  April  17,  1918,  order 
granting  permission  to  railroad  company  to  use  coal-burning  loco- 
motives within  the  Forest  Preserve  between  the  hours  of  8  a.  m.  and 
8  p.  M.  from  April  15,  1918  to  April  17,  1918,  inclusive. 

Ee  New  York  C.  R.  Co.  Case  No.  494,  April  17,  1918,  order  grant- 
ing  permission  to  railroad  company  to  use  coal-burning  locomotives 
within  the  Forest  Preserve  between  the  hours  of  8  a.  m.  and  8  p.  m. 
for  a  period  from  April  15,  1918,  to  April  17,  1918,  inclusive. 

Johnson  v.  New  York  C.  B.  Co.  Case  No.  6300,  April  30,  1918, 
complaint  against  the  discontinuance  of  a  train  formerly  leaving 
Oswego  at  6 :50  a.  m.  and  arriving  at  Utica  at  9 :45  a.  m.,  dismissed, 
it  appearing  that  the  Commission  has  been  unable  to  devise  any 
scheme  which  will  give  the  relief  without  working  a  hardship  on 
other  communities,  or  running  an  additional  train,  which  at  this  time 
the  Commission  is  not  justified  in  ordering. 

Kelly  V.  New  York  C.  E.  Co.  Case  No.  6305,  April  30,  1918,  com- 
plaint seeking  the  restoration  of  two  trains,  one  northbound  and  the 
other  southbound,  between  Utica  and  Carthage  on  what  is  known 
as  the  Black  Eiver  line  of  the  New  York  Central  Eailroad,  dis- 
missed, it  appearing  that  the  Commission  has  been  unable  to  devise 
any  scheme  which  will  give  the  relief  sought  except  either  by  impos- 
ing greater  inconveniences  upon  residents  or  by  running  an  addi- 
tional train  each  way  which  at  this  time  the  Commission  is  not 
justified  in  ordering. 

Oklahoma. — Wilkinson  v.  Missouri  P.  E.  Co.  Cause  No.  3113,  Order 
No.  1338,  Oct*  19,  1917,  arder  notifying  the  Missouri  Pacific  Eail- 
P.U.R.1918D. 
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road  Company  that  unless  sleeping  ear  service  afforded  by  trains  No. 
103  and  No.  104  is  made  effective  as  between  Wagoner  and  Coffey- 
ville,  Kansas^  on  or  before  Nmember  1, 1917,  the  Oklahoma  Commis- 
sion will,  on  its  own  initiative,  order  a  hearing  to  determine  whether 
or  not  standard  Pullman  sleeping  car  service  should  be  restored  by 
the  defendant  company  between  South  Coffeyville  and  Greenwood 
Junction. 

Britton  v.  Oklahoma  R.  Co.  Order  No.  1404,  Cause  No.  3176,  May 
2,  1918,  petition  for  reinstallation  of  additional  cars  operating  to 
the  town  of  Britton  denied. 

Commerce  v.  Oklahoma,  K.  &  M.  R.  Co.  Order  No.  1411,  Cause 
No.  3294,  May  23,  1918,  order  directing  railway  company  to  add  a 
coach  to  its  equipment  used  on  the  train  leaving  Commerce  at  or 
about  6  o'clock  a.  m.,  making  a  four  car  train. 

Pennsylvania, — Re  Rates,  Greneral  Order  No.  17,  Feb.  5,  1918, 
order  directing  that  additional  through  routes  and  rates  be  estab- 
lished and  additional  receiving  and  delivery  points  be  provided 
wherever  expedition  of  traffic  will  be  promoted,  such  tariff  to  be  filed 
and  posted  upon  one  day's  notice  to  Commission  and  to  the  public. 

Allison  Park  v.  Baltimore  &  0.  R.  Co.  Complaint  Doc.  No.  1558, 
May  20,  1918,  consideration  of  complaint  against  the  discontinuance 
of  passenger  trains  Nos.  169  and  170  postponed  on  account  of  the 
demands  of  the  government  for  assistance  of  the  railroad  in  carrying 
on  the  war. 

South  Dakota.— Ee  Minneapolis,  St.  P.  &  S.  Ste  M.  R.  Co.  F-537, 
Feb.  18,  1918,  petition  for  authority  to  substitute  tri-weekly  service 
on  line  of  railway  between  Rosholt  and  Grenville  dismissed,  it  appear- 
ing that  such  service  would  cause  great  inconvenience  and  hardship 
to  the  people  residing  in  the  territory  served  by  the  company. 

Utak,—CMe  v.  Los  Angeles  &  S.  L.  R.  Co.  Case  No.  20,  Feb.  21, 
1918,  order  approving  proposed  schedule  for  the  operation  of  trains. 
Schedule  modified  June  2,  1918. 

Washington. — Public  Service  Commission  v.  Hartford-Eastern  R. 
Co.  No.  4503,  Oct.  10,  1917,  order  requiring  the  operation  of  a  suffi- 
cient number  of  trains  to  handle  the  traffic  in  and  out  of  Monte 
Cristo  and  to  operate  not  less  than  one  train  a  week  during  the  period 
of  deep  snows. 

Wisconsin. — Carncross  v.  Chicago  &  N.  W.  R.  Co.  Nov.  6,  1917, 
petition  to  require  railroad  company  to  establish  at  Okee  in  Columbia 
county,  a  regular  stop  for  its  train  No.  516,  and  to  stop  its  trains 
Nos.  503  and  617  at  that  station  to  discharge  passengers,  dismissed, 
it  appearing  that  in  many  ways  the  present  service  is  more  conven- 
ient than  that  at  many  larger  communities  and  although  the  addi- 
tional service  requested  would  be  a  convenience  it  cannot  be  regarded 
as  sufficiently  necessarj-. 

Werner  v.  Chicago,  M.  &  St.  P.  R.  Co.  Nov.  28,  1917,  order 
P.U.R.1918D. 
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-directiBg  that  order  of  June  10,  1914,  requiring  Chicago,  Milwaukee 
A  St.  Paul  Railway  Company  to  operate  train  for  the  accommodation 
of  passengers  and  freight  from  Babcock  to  Pittsville  and  return,  be 
suspended  for  the  duration  of  present  war,  and  until  one  week  after 
tlie  eifitabliahment  of  peace. 

Lang  V.  Chicago,  M.  &  St.  P.  "R.  Co.  Dec  7,  1^17,  railroad  com- 
]»any  ordered  to  operate  its  niLxed  ti-ain  Xo.  502,  now  scheduled  to 
ieavf  Gleason  at  2 :30  p.  m.  and  to  arrive  at  Otis  at  3  :r^0  p.  u,,  in  such 
manner  that  it  shall  connect  at  Merrill  with  tlie  southbound  main 
line  train  No.  2,  now  scheduled  to  leave  Merrill  at  7  p.  m.,  for 
the  transfer  of  passengers. 

Commercial  Club  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  Jan.  28,  191ft, 
<*ompany  ordei-ed  to  restore  passenger  trains  Xos.  241  and  242  on  tiif 
Park  Falls  branch  line,  substantially  as  scheduled  prior  to  July  9, 
11)17. 

Re  Chicago  &  K  W.  R.  Co.  R-1381,  May  15,  1018,  petition  for 
permission  to  change  time  of  operation  of  trains  Xos.  (»12  and  (>13 
xlismissed,  it  appearing  that  under  present  cireum^lances  no  change 
siiould  be  made  in  schedule. 

Re  Cliicago,  M.  &  St.  P.  R.  Co.  R-1390,  June  17,  1918,  order 
tmthorizing  railroad  company  to  discontinue  the  operation  of  tiic 
passenger  coacli  now  being  carried  on  trains  X'os.  lGr>  and  166  on  its 
Mineral  Point  Division,  but  to  continue  to  receive  passengers  for 
thos«i(»  trains  as  heretofore,  and  carry  such  passcn{(ers  in  the  caboose 
attached  to  said  trains. 

X,  Steamahipa, 

Lom.^inna, — Re  Circular  Xo.  688,  Jan.  8,  1918,  shii>pers  advij*ed 
to  use  steamboats  and  other  water  craft  for  shipments  of  freiirht. 

Philippine  Islands. — Weissenha.2:en  v.  Hermanos,  Case  Xo.  O.")?, 
Jfin.  16,  1918,  order  requiring  defendant  to  cease  collecting  10  per 
cent  in  excess  of  the  freight  on  cargo  discharged  on  the  wliarf  at 
Cagayan,  except  that  during  the  rainy  season,  or  bad  weather,  at 
other  times  or  when  at  nightfall  on  the  day  received  frei«^ht  remains 
uncalled  for,  such  freight  may  be  moved  to  a  covered  porti(m  of  the 
wharf  for  which  service  the  defendant  shall  be  entitled  to  7  per  cent 
of  the  freight  rate  on  the  goods  moveil. 

Purchasing  Agent  v.  Hennanos,  Case  No.  913,  Feb.  28.  1918, 
refusal  to  accept  shipments  of  goods  when  cargo  space  was  sutticicat, 
held  unjust  and  reasonable. 

XI.  street  raiUraifs^ 

Arizona. — Re  Douglas  Traction  &  Light  Co.  Docket  Xo.  507,  April 
S,  1918,  order  granting  permission  to  traction  company  to  reroute  its 
street  car  line  from  Douglas  to  C.  &  A.  Smelter  in  such  maTuior  that 
the  line  as  reconstructed,  will  be  built  along  Pirtle  avenue, 
P.U.R.1918D.  65 
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California, — Be  Bay  Shore  fi.  Oo.' Decision  No.  4816,  Application 
No.  2G59,  Nov.  7,  1917,  order  authorizing  applicairt  to  temporarily 
disoontimie  service  on  electric  road  ^.83  miles  in  length  until  June 
t,  1918. 

Proporty  Owners'  Aeso.  v.  Pacific  Electric  R.  Co.  Decision  No. 
5147,  Case  No.  1186,  Feh.  20,  1918,  complaint  to  compel  defendant 
company  to  give  a  20  minute  service  to  that  portion  of  the  city  of 
Ix)ng  Beach  known  as  Seaside  Park,  dismissed,  it  appearing  that  the 
line  is  not  sufficiently  patronized  to  warrant  such  frequent  service 
and  that  the  present  service  adequately  cares  for  the  small  amount  of 
traffic  offered. 

Tie  Pacific  Electric  E.  Co.  Decision  No.  5240,  Application  Xo. 
3565,  March  27,  1918,  order  granting  pemiission  to  ahandon  and 
remove  a  portion  of  a  spur  track  serving  Motordrome  Station  on  the 
Del  J?ey-Kedondo  Line  in  Los  Angeles  County. 

CottnecUrut.—Be  Trolleymen  Docket  No.  2298,  Oct.  31,  1917, 
order  directing  street  railway  companies  to  make  immediate  pre])ara- 
tion  for  installing,  during  fall  and  winter  months,  heating  devices 
or  series  of  heating  devices  on  at  lea.'^t  4  ears. 

Re  Morris  Cove  Civic  Soc.  Docket  No.  2566,  Nov.  28,  1917,  order 
directing  Connecticut  (^ompany  to  operate  at  least  three  achlitional 
cars  between  the  center  of  the  city  of  New  Haven  and  points  in  said 
city  known  as  "Granniss  Corner,'^  "Morris  Cove"  and  "Lighthouse 
l^int,"  between  the  hours  of  5  ajid  7  oVlock  p.  M. 

He  Street  R.  Service  Docket  No.  2671,  Jan.  28,  1918,  onler  direct- 
ing Connecticut  company  to  furnish  and  provide  additicmal  ^lrc'■t 
cars  for  the  purpose  of  rendering  adequate  service  in  tlie  ciiy  of 
Waterbury. 

Illinois.— J\e  Jacksonville  R.  &  Light  Co.  No.  7129,  Nov.  13,  1917, 
order  granting  permission  to  abandon  electric  railway  service  on  Ka^^t 
State  street  east  of  the  right  of  way  of  the  Cliicago  &  Alton  Rail- 
road Company  in  tlie  city  of  Jacksonville. 

Re  Chicago,  W.  T.  R.  Co.  No.  7244,  Nov.  20,  1917,  order  api)rov- 
ing  ordinance  permitting  railway  company  to  surrender  its  rights  in 
Chicago  avenue  and  to  remove  its  tracks,  polea,  etc.,  and  to  discon- 
tinue service  in  Chicago  avenue  in  tJie  village  of  Oak  Park. 

Indiana. — Re  Davidson,  No.  3405,  Oct.  31,  1917,  authority  to  ills- 
continue  that  line  of  its  railroad  known  as  tJie  Goalieu,  South  licnd 
&  Chicago  Railroad  C-ompany. 

Iowa. — Legislative  Bd.  of  Iowa  Brotherliood  v.  Atchison,  T. 
&  S.  F.  R.  Co.  File  A-2605,  Nov.  3,  1917,  order  dismissing  petition 
asking  for  an  additional  employee"  on  freiglit  motors  for  electric  line. 

Louisiana, — Re  Soutiiwestern  Traction  &  P.  Co,  Order  No.  2209, 
No.  2767,  May  14,  1918,  order  authorizing  tlve  Southwestern  Trac- 
tion. &  Power  Company  to  operate  its  cars  b(;t\veen  New  Iberia  and 
Jeanerette  on  a  new  schedule. 
P.U.R.IOISD. 
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ABANDONMENT  OF  SERVICE. 

See-  also  Discontinuance  of  Sbrvick. 

Return  as  a  whole  as  affecting  right  of  street  railway  company 
to  abandon  part  of  its  line,  see  Return,  24,  ^. 

Return  as  a  whole  as  affecting  right  of  interurban  r4flway  to  dis- 
continue running  of  special  cars  to  oosBect  with  passenger 
trains  of  steam  railroads,  see  Retubn,  27. 

Right  of  public  utility  to  discontinue  service,  see  SsftviCB,  1. 

Curtailment  of  passenger  service  of  steam  railroads  <Ai  account  of 
war  conditions,  ^see  Sbbvice,  22. 

Abandonment  of  street  railway  line,  see  Sebvice,  24,  2d. 

ABUTTINO  OWNERS. 

See  Adjacent  Property. 

ACCOUNTING. 

Statutory  power  to  direct  method  of  keeping  accounts  4S  author- 
izing Commission  to  require  utility  to  make  provision  for 
depreciation  reserve,   see  Depreciation,   1. 

Return  upon  depreciation  reserve  invested  in  additions  and  better- 
ments to  be  credited  to  depreciation  reserve,  see  Depreciation, 
2. 

ACCRUED  DEPRECIATTON. 

See  Depreciation. 

ACTIVE  I.OAD.   . 

Method  of  determining,  see  Rates,  24. 

ADDITIONS. 

See  Betterments. 

ADJACENT  PROPERTY. 

Failure  to  provide  for  damages  to  landowners  affected  by  elimina- 
tion of  grade  crossing  as  taking  of  property  witliout  com- 
pensation, see  Constitutional  Law,  9. 

Jurindiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property  in  grade-crossing  separation  pro- 
ceeding, see  Constitutional  Law,  1L 

Method   o{  apportioning   damages  to  property   in  grftde   crossing 
8(<paration  profocdings,  see  Crossings,  2,  3. 
P.U.R.1918D.  UD27 
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ADJACENT  PROPERTY— oon<«iMed. 

Right  to  require  continuance  of  service  to  maintain  property  values, 

see  Sebvice,  4. 
I.larket  value  of,  as  fair  measure  of  present  value  of  land  for 

pumping  station,  see  Valuation,  23. 

ADJOINING  PROPEBTT. 

See  Adjacent  Pbopebtt. 

AOREEIIENTS. 

See  CoNTHAcrs. 

ALLOCATION. 

See  Apportionment. 

AMENDMENTS. 

Power  of   Commission   to  change   franchise  rates  as  'affected  bj 
amendment  to  municipal  charter,  see  Rates,  11. 

AMORTIZATION. 

Apportionment  of  amortization  charges  of  water  plant,  sae  App^e- 

TIONMENT,    3. 

Bond  discount  to  be  amortized  from  earnings  of  company,  see  Rs- 
TUBX,  10. 

ANNUAL  DEPRECIATION. 

See  Depreciatiox. 

APPEAL  AND  REVIEW. 

/.  in  general,  1,  2. 
/I.  Conclusiveness  of  findings  of  Commission,  ^—19. 

J.  In  general. 

Review  of  findings  of  Commigsion  relative  to  cost  of  removing  station, 
see  Service,  23. 

Discussion  of  duty  of  party  to  proceed  by  motion  to  modHy  Oomnis* 
sion  order  before  appeal  to  court,  p.  556. 

1.  l^pon  an  appeal  from  an  order  of  the  court  adjudging  the  chair- 
man of  the  Illinois  State  Commission  in  contempt  of  court  lor  failure 
to  obey  an  order  requiring  him  to  file  a  transcript  without  fees  being 
paid  or  guaranteed,  and  assessing  a  fine  against  him,  it  is  immaterial 
that  the  court  below  may  have  erred  in  denying  a  motion  to  dismiss 
the  appeal  or  in  ordering  the  Commission  to  file  the  transcript,  where 
the  court  had  jurisdiction  of  the  subject-matter  and  the  person.  State 
Public  Utilities  Commission  v.  De  Kalb  (III.)   793. 

2.  The  motive  of  a  telephone  company  in  seeking  physical  connec- 
tion with  the  lines  of  another  company  is  immaterial  in  an  action  for 
an  injunction  against  a  Commission  order  granting  such  relief,  where 
P.U.K.1918D. 
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APPEAL  AND  REVIEW— coniinMed. 

tbe  Comuiisttion's  action  was  taken  after  a  proper  hearing,  and  no  ir- 
regularity is  alleged.  Northern  Indiana  &  S.  M.  Telepb.  Teleg.  &  Cable 
Co.  V.  People's  Mut.  Telepb.  Co.  (Ind.)  648. 

//.  ConcluMiveness  of  findings  of  Commission. 

Statement  of  general  rule  as  to  finality  of  Commission  decisions, 
p.  66. 

D)SCii«aion  of  growing  tendency  of  eourts  to  hold  flndings  of  Com- 
mission final  if  supported  by  substantial  evidence,  p.  611. 

3.  A  decree  of  the  chancellor  will  not  be  set  aside  by  the  Mississippi 
supreme  court,  where  the  evidence  before  the  chancellor  as  to  the  rea- 
sonableness of  the  order  was  conflicting,  and  there  is  nothing  to  sliow 
that  he  did  not  observe  the  statutory  reqiiirement  that  the  findings  of 
the  Commission  "shall  be  received  in  all  courts  as  prima  faeie  evidence 
tliat  such  determination  was  right  and  proper."  Mississippi  K.  Com- 
mission v.  Mobile  &  O.  R.  Co.  (Miss.)   156. 

4.  On  an  appeal  from  an  order  of  tlie  Corporation  Commission 
fixing  the  rates  to  Ik?  charged  for  electric  light  and  other  electric  service, 
the  presumption  obtains  by  reason  of  §  22,  art.  9,  of  the  Constitution, 
that  the  order  is  reasonable,  just,  and  correct;  and  where  there  is  ovi- 
denoe  in  tbe  record  reasonably  tending  to  sup]>ort  the  findings  of  fact  as 
to  the  value  of  the  property  used  by  the  electric  company,  as  a  basis  for 
determining  what  is  a  reasonabe  return  on  the  investment,  the  order 
will  iMit  be  disturbed  on  review  in  this  court.  Mangum  Electric  Co. 
V.  Mangum  (Okla.)  r)26. 

5.  Certiorari  will  not  He  to  review  an  order  of  a  New  York  Com- 
mission denying  a  rehearing  under  a  statute  requiriag  the  Commission 
to  grant  one  "if*  in  its  judgment  sufficient  reason  therefor  be  made  to 
appear,"  where  it  does  not  appear  that  the  Commission  has  abused  its 
discretion.    People  ax  rel.  New  York  &  Q.  Oaa  Co.  v.  Straus  ( N.  Y. )  603. 

6.  A  rate  order  of  the  Penns3Hvania  Commission  eannot  be  re* 
versed  merely  because  ihe  court  differs  from  the  Commission  as  to  the 
value  of  company  lands,  a*  to  parallel  lines  of  a  competing  company, 
acquired  to  eliminate  comi>etitions,  as  to  whether  a  separate  allowance 
should  be  made  for  going  value,  or  as  to  the  amount  to  be  allowed  for 
interest  during  construction,  where  the  Commission's  decision  as  to 
these  matters  was  based  upon  competent  evidence;  since  the  court  is 
without  power  to  substitute  its  judgment  as  to  rates  or  values  for  that 
of  the  Commission.    Ben  Avon  v.  Ohio  Valley  Water  Co.   (Pa.)  49. 

APPLIANCES. 

See  Fixtures. 

APPORTIONMEHT. 

/.  TelephoneSf  1, 
II.  Water,  S--^. 

Apportionment  for  damages  in  grade  crossing  proceedings,  see  Cltoss- 

INOS,  2. 
P.U.R.1918D. 
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APPORTIONMENT— <Jon«tnMcd. 

Apportion meut  of  coat  ot  electric  extension  between  consumer  and  util- 
ity, see  Sbbvicb,  9.  • 

Apportionment  of  expense  of  installing  gas  service  pipes,  see  Ssbtige, 
13-15. 

J.  Telephones, 

Annotation  on  apportionment  in  telephone  cases,  p.  870. 

Discussion  of  various  bases  of  apporticnmeat  of  telepheoe  ex- 
penses, p.  872. 

Table  of  apportionmeat  of  estimated  telephone  expenses  in  which 
switch  lines  shared,  p.  878. 

1.  Various  items  of  expense  must  be  allaeated  oa  different  bases  in 
order  to  make  an  equitable  apportionment  <>f  expenses  of  te)ep)ione  serv- 
ice to  the  various  classes  of  subscribers;  some  being  justly  apportioned 
on  a  subscriber  basis,  others  on  a  line  basis,  and  still  others  on  a  traffic 
basis.     Re  La  Crosse  Interurban  Teleph.  Co.   (Wis.)   871. 

H.  Witter, 

Tables  showing  methods  of  apportionment  of  the  direct  expenses 
of  the  operation  of  a  water  plant  among  capacity,  outi>ut,  and  consumer 
costs,  and  between  the  fire  protection  and  other  public  service,  and  the 
general  services  to  the  individual  consumer,  pp.   707,   768. 

2.  The  cost  of  standing  ready  at  all  times  to  furnish  public  lire 
protection  should  be  borne  entirely  by  a  city  as  a  whole  and  paid  for 
from  the  general  tax  levy,  while  the  cost  of  Kupplying  potable  water 
for  generable  consumption  should  be  boroe  by  the  individual  consumers. 
Re  Kenoslia  (Wis.)  751. 

3.  Capacity  expenses,  interest,  and  amprtisiation  chargen  were  ap- 
portioned Ijetween  the  fire  protection  and  general  services  ot  a  municipal 
water  plant  upon  the  basis  of  the  relative  demand;  20  per  cent  of  the 
output  expense  was  as9e»«ed  against  fire  protecti<m  and  as-^cteiated  pub- 
lic services,  while  taxes  were  divided  npon  the  basis  of  the  relative  in- 
vowtment**  required  by  the  two  .servicer,  in  an  ap]»ortiunment  for  rate- 
niakiii^  purpot^es.     He  Kenosha  (Wis.)   751. 

4.  The  charges  for  taxes,  interest,  and  amorti^tion  ol  funded  in- 
debtedness of  a  municipal  water  plant  were  di«tribut«l  among  capacity, 
consumer,  and  output  C4>8ts,  in  the  same  proportion  that  those  costs 
bore  to  the  total  direct  operating  cost,  in  an  apportionment  for  rate- 
making  purposes.     Re  Kenosha  (Wis.)  751. 

APPRAISAL. 

Necessity  ol  appraisal  when  passing  upon  ap^cation  fo^  emer- 
gency relief  against  increase  of  operating  expenses  due  to 
war,  see  Return,  21-23. 

ARIZONA. 

Service  of  muaicipal  plant  outside  Umits  of  municipalities  as  sub* 
ject  to  jurisdiction  of  Commission,  see  Municipal  Piakts,  1. 
P.U.R.1918D. 
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ARIZONA— co/ilifitt«ef. 

Tower  of  Conunis^on  to  require  utilitj  to  iaiue  stocks  instead  of 

boods^  See  Secubity  Issuss^  5. 
Kules  and  regulations  of  telephone  company  approved  hj  Arizona 

Commission,  see  Tklephones,  1. 

ARTIFICIAL  OA8. 

See  Gas. 

ATTRACTING  CAPITAI- 

Reasonable  return  as  means  of  procuring  capital,  see  'ReriTKH,  8. 

AUTOMOBILES. 

Authorizing  operation  of  automobile  fre^ht  lines  notwithstanding 
competition  with  steam  railroad,  see  Monopolt  and  Competi- 
TIOK,  4. 

Rules  relative  to  parking  of  automobiles  upon  streets  in  District 
of  Columbia,  p.  118. 

AVERAGE  PRICES. 

Use  of,  in  ascertaining  reproduction  cost,  see  Valuatioit,  7. 

BASEBALL. 

Baseball  ticker  service  not  to  be  furnished  by  telegraph  company 
in  absence  of  filed  rate  schedule  where  statute  require  all  rated 
to  be  in  schedule,  see  Rates,  37. 

Duty  of  telegraph  company  to  furnish  baseball  ticker  service,  see 
Sebvice,  27.  '        '" 

BASIS. 

Basis  of  apportionment,  see  Apportionment.  '  ' 

BETTERMENTS. 

Return  on  depreciation  reserve  invested  in  hetterments  to  be 
credited  to  depreciation  reserve,  see  Depseciati<»9,  2. 

Public  utilites  to  be  allowed  reasdliable  return  as  means  of  pro- 
curing capital  for  necessary  improvements,  see  Return,  8. 

Policy  of  Commission  relative  to  requiring  expenditures  of  mttniy 
upoli  public  utility  plants  daring  war  times,  see  Bscun^r,  33. 

BILLS  FOB  SERVICB. 

Payment  of,  see  Payment. 

Billing  for  increased  rates  before  order  of  Commission,  see  Ratss,  1. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONEBS. 

See  Commissions. 

BOND  DISCOUNT. 

Amount  of  discount,  see  Security  Issues,  10. 
P.U.R.1918D. 
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B01*D  DISCOUNT— cxmiinued. 

Discount  on  sale  of  bonds.  See  SlDCUEiTT  Issues,  9,  10. 
Brokerage  as  part  of  bond  discount  and  not  chargeable  to  capital, 
see  Valuation,  12,  33. 

BONDS. 

Issuance  of,  see  Security  Issuss^ 

BOOKKEEPIHG. 

See  Acoot'NTiKfl. 

BRIBGE8. 

Right  of  public  t«  use  of  toU  bridg«  for  a  nominal  sum  because  of 

past  earnings,  see  Return,  4. 
Reasonableness  of  estimated  cost  of  repairs  for  a  period  of  years,, 

see   Return,   36. 

BROKERAGE. 

As  not  chargeable  to  capital,  see  Valuation,  12,  13» 

BUILDINGS. 

Valuation  of,  see  Valuation,  18. 

BITRDEN  OF  PROOF, 

See  Kviw^NCK. 

BUSINESS  RATES. 

Business  rate  for  electricity,  see  Rates,  23. 

CAUFORNIA. 

Jurisdiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property  in  grade-crognii^  sepasation 
proceeding,  see  Constitutional  Law,  11. 

Power  of  legislature  to  authorize  Conunission  to  award  damages  in 
grade  crossing  proceedings,  see  Crossings,  4. 

CAPACITT. 

Apportionment  of  capacity  expenses  of  water  plants  see  Apiiobtion- 
MENT,    3. 

CAPITAL. 

Reasonable  return  to  attract  necessary  capital,  see  RErruiMr,  8. 
Brokerage  as  not  charged  to  capital,  see  Valuation,  12,  13. 

CAPITALIZATION. 

Oapitalization  of  earnings  as  measure  of  fair  value,  see  Valuation, 
4. 
P.U.R.191SD. 


Digitized  by 


Google 


CARRIERS. 

See  a]B«  Intebubbax  Kailwats;  Kahaoads;  Strevt  Railways. 
Jurisdiction   of   Commissicm  of  complaint  against  the  annojanoe 

caused   by   unloading  of  freight  cars   in  residential   district, 

see  Commissions,  3. 
Deduction  by  carriers   from  grain  shortage  claim  on   account   of 

natural    shrinkage    as    violation    of    constitutional    provision 

against  limitation  of  liability,  see  Constitutional  Law,  1. 
Deduction   by  carrier   from   grain   shortage   claims  on   account  of 

natural  shrinkage  of  taking  of  property  without  due  process, 

see  Constitutional  Law,  1#. 
Remedy  against  discrimination  in  rates  by  common  carriers  under 

Nebraska  statute,  see  Discrimination,  4. 
Grain   shipments  constituting  interstate  or  intrastate  •ommeroe, 

see  Intbestate  Commebce,  2. 
Authorizing  operation  of  automobile  freight  lines  notwithstanding 

competition  with  steam  railroad,  see  Monofolt  and  Oohpeti- 

TSOHy    4. 

Mutual  telephone  as  common  carrier  under  South  Dakota  statvte, 
see  Public  Utilities,  1. 

Statement  of  factors  in  determining  whether  a  railroad  is  a  com- 
mon carrier,  pp.  77~S2. 

CARS. 

Jurisdiction    of    Commission    over    complaint    against    annoyance 

caused  by  unloading  freight  cars,  see  Commissions,  3. 
Furnishing  of  freight  cars  to  shipper,  sea  Sebvice,  20,  21. 

CSBTIFICATSS  OF  CONVSNXENCE  AND  NECESSITT. 

Application  for  c)iange  of  location  of  electric  railway  line,  see 
Eminent  Domain,  1. 

For  invasion  of  occupied  territory,  see  Monopoly  and  Competi- 
tion. 

For  extensions  of  service,  see  Sebvice,  6-8. 

1.  The  California  Commission  denied  the  application  of  an  electric 
interurban  railway  for  a  certificate  of  public  convenience  and  nece^i8ity 
for  the  extension  of  its  lines  for  the  construction  of  which  it  had  al- 
ready appropriated  the  money,  acquired  the  ties  and  rails,  and  secured 
a  great  portion  of  the  right  of  way,  where,  in  view  of  the  fact  that  tJie 
coimtry  is  at  war  and  as  a  war  measure  is  engaged  in  the  conservation 
of  its  resources  in  men,  money,  and  materials,  it  appeared  tliat  the  con- 
venience of  the  public  which  would  be  served  was  not  great  enough  to 
justify  the  additional  expenditures  on  the  project  during  the  duration 
of  the  war.    Re  Pacific  Electric  R.  Co.  (Cal.)  455. 

CSaXIORARI. 

Certiorari  to  review  order  of  Commission  denying  rehearing,  f^ee 

Appeal  and  Review,  6. 
Existence  of  remedy  by  certiorari  as  bar  to  remedy  bj  prohibition, 
see  Prouibi'iion,  2. 
P.U.R.1918D. 
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CHAIRMAir. 

Appeal  from  order  of  court  adjudging  chairman  of  Commission  in 
contempt  of  court,  see  Appeal  ai«d  Retiew,  1. 

CHARGES. 

See  Rates. 

CHARTER. 

Power  of  Commission  to  increase  rates  fixed  by  municipal  chu-ter,. 
see  Rates,  11. 

CITIES. 

See  Municipalities. 

CUUMS. 

Claims  against  carriers  for  damages,  see  Dahagbs. 
Time  for  filing  claims  for  reparation  under  Micliif<nin  statute,  see 
Rbpabation,  1. 

COAL. 

(ins  consumers  to  boar  burden  of  increased  cobt  of  coal  used  in  pro- 
duction of  supply,  see  Retibn,  34. 

COMMERCE. 

See  Interstate  Commerce. 

COMMERCIAL  CUSTOMERS. 

Burd<*n  of  incrttise  in  ele<»tric  rates  caused  by-Mkr  to  be  borne  by 
power  rather  than  domestic  or  commercial  consumers,  see 
Rates,  2tt. 

COMMISSIONS. 

I.  Jurit;dictionf  potverSj  and  ilnties  i— <7. 
a.  111  gencvatf   1—^, 

h.  To  i8sue  injtatctioitu  or  rcHtraining  ovd^rs^  4f^9» 
e.  Ovcv  particular  corporatiotis  and  persotts. 
II,  Orders, 

Burden  of  proof  in  proceeding  instituted  by  Commission  on  its  own  mo- 
tion, see  Evidence,  2. 

Appeal  from  order  of  Commission,  see  Appeal  and  Review, 

Appeal  from  order  adjudging  chairman  of  Commission  in  contempt  of 
court,  see  Appeal  and  Review,  1. 

Prohibition  to  restrain  Commission  from  exercising  jurisdiction,  see 
Prohibition,  1,  2. 

Increasing  fares  befcJre  authorization  of  CommisHion,  see  Rates,  1. 

Disapproval  td  municipal  franchise  ordinance  fixing  rates,  see  Rates, 
16,  17. 

P.U.R.1918D. 
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COMMISSIONS— oofUifMied 

I,  Jurisdieti&Hf  powers,  and  duties* 

a.  In  generml. 

Right  to  delegate  to  CoBunission  powar  to  vacate  street  across  a  rail- 
read,  see  CoNSTiTUTioxAL  Law,  12. 

Power  of  Commission  over  croesings  and  fixing  of  damages  for  injury 
to  private  property,  see  Cbo8SING8,  2-4. 

Power  to  direct  metliods  of  keeping  accounts  as  authorizing  Commission 
to  require  utility  to  set  up  and  maintain  depreciation  reserve  ac- 
count, see  Dkpkbx^iation,  1. 

Of  Nebraska  Commission  over  discrimination  in  rates  by  common  car- 
riers, see  DiscRiMiNATKW,  4. 

Policy  of  Indiana  Commission  relative  to  releasing  public  utility  from 
franchise  obligations,  see  Fbanohises,  2. 

Distribution  of  stock  quotations  as  interstate  commerce  beyond  power 
of  state  (Commission  to  reprulate,  see  IitTKRSTATC  Com^ckro!,  1. 

Power  of  Oklahoma  Commivtsion  over  distribution  of  proceeds  arising 
from  sale  (»f  natural  gas  between  distributing  company  and  produc- 
ing company,  see   Intrrcorpobatb  Relationis,   1. 

Policy  of  Commission  relative  to  approval  of  utility  lease  gtiaraiiteeing 
specilied  rental,  see  Lkasbb,  1. 

Over  questions  of  monopoly  and  competition,  see  Monopoly  and  Coai- 

rETITION. 

Power  of  Arizona  Commission  to  regulate  business  of  municipal  plant 

transacted  outside  of  limits  of  municipality,  see  Municipal  Plants, 

1. 
Over  rates  generally,  see  Rates,  5-13. 
To  order  reparation,  see  Reparation. 
Duty  of  Commission  to  adjust  rates  to  meet  war  time  conditions,  see 

Retitrx,  2. 
Power  of  Commission  to  regulate  amount  of  salary  paid  to  officers  of 

utility,  see  Return,  38. 
Over  the  issuance  of  securities,  see  SEcrRiTY  Issues,  4,  5. 
Over  service,  see  Service,  2-5. 

Annotation  on  powers  of  Commission  generally,  p.  350. 

Annotation  on  power  of  Commission  to  change  contract  rates,  p.  200. 

Discussion  of  the  functions  of  the  New  York  Public  Service  Com- 
mission, p.  880. 

Discussion  of  powers  delegated  to  the  New  York  Public  Service 
Commission  by  the  legislature  with  reference  to  gas  corporations,  p.  332. 

Discussion  of  powers  necessary  and  prop<»r  to  carry  out  the  pur- 
poses of  the  New  York  Public  Service  Commissions  Law,  p«  32&* 

1.  Decisions  of  the  Interstate  Commerce  Commission,  although  not 
binding  upon  a  state  Commission,  should  be  cimsidered  as  persuasive 
authority  by  it.  National  Tube  Ca  v.  BaSHtmxre  &  O.  R.  Co.  (\V.  Va.) 
08. 

2.  The  Nebraska  Commission,  althougii  it  has  no  juri!*diction  to 
P.U.R.1918D. 
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COMMISSIONS— con<tnwed. 

adjudicate  qvestlons  arisitig  from  wrongful  deduction  by  carriers  of  am 
arbitrary  amount  for  natural  sliriukage  from  ciaima  against  tkem  for 
grain  shortage  in  ]iast  transactions,  may  issue  an  order  requiring  the 
carriers  to  cease  from  such  praotioi  ia  the  future.  Re  Grain  Shortages 
(Neb.)  716. 

3.  Tim  Massaohusetts  Public  Service  Commission  has  no  jurisdictMB 
of  a  complaint  against  the  unloading  of  ice  from  railroad  cars  in  a 
residential  district,  where  the  objection  is  based  merely  «|M>n  the  noi^e 
caused  thereHj,  or  upon  the  use  of  loud  and  prolane  langiMge  during  the 
period  of  nnloading.    Re  Brierly  (Mass.)  499. 

h.  To  issue  injunctitnuf  or  restraining  orders. 

4.  The  New  Jersey  Commission  haa  no  authority  to  issue  a  restr^iu- 
ing  order.    Bentley  v.  Plain  field-Union  Water  Co.  (N.  J.)  599. 

3.  The  Public  Utilities  Comnuaskm  is  not  authorised  to  i»sue  an 
order  requiring  a  company  to  cease  the  operation  of  its  plant  for  the 
furnishing  ot  telephone  service,  or  to  oompel  such  company  to  apply  for 
tlie  certitieate  contemplated  by  the  provisions  of  §  614-52,  General  Code. 
Sylvania  Home  Teleph.  (Jo.  v.  Public  Utilities  Commission   (Ohio)  346. 

6.  A  statute  making  it  the  duty  ol  a  Commission  to  enforce  all 
laws  relating  to  public  utilities  and  report  all  violations  thereof  to  the 
attorney  general  does  not  authorize  it  to  issue  a  restraining  order 
against  a  utility  seeking  to  enter  occupied  territory.  California-Origoii 
Power  Co.  v.  Keno  Power  Co.  (Or.)  851. 

c.  Over  pariieular  corporations  un4  persons. 

Public  utilities  under  jurisdiction  of  Commission,  see  Public  Utilities. 

II.  Orders. 

Orders  of  Commission,  see  Orders. 

COMMISSIONS  AND  FEES. 

8ce  Teks  AM)  C'o^LMIS8lo^s. 

COMMODITIES. 

Deduction  by  carrier  from  grain  shortage  claims  o«  aeeomit  of 
natural  shrinkage  as  taking  of  property  without  due  process, 
see  Constitutional  Law,  10. 

Grain  shipments  constituting  interstate  or  intrastate  commerce,  see 

LXTERSTATE    COMMERCE,    2. 

Corn  on  the  ear  as  grain  ready  for  shipment  in  determining  aam* 
ber  of  cars  shipper  is  entitled,  see  Service,  21. 

COMMOK  CARRIERS. 

See  Carriers. 

COMPARISON  OF  BXPEHBE8. 

Determination  of  overhead  expenses  by  comparison,  see  Valuation, 
10. 
P.U.R.1918D. 
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COMPARISON  OF  RATfiA. 

Weight  to  be  attached  to  comparison  of  rates  in  Oklahoma,  see 
IUtes,  19. 

COMPARmOV  OF  VALirSS. 

Valuation  of  intake  tunnel  based  on  comparison  of  cost,  see  Valua- 
tion, 10. 

COMPEK8ATIOK. 

Failure  to  provide  for  damages  to  land  owners  affected  by  elimi- 
nation of  grade  crossings  as  taking  of  property  without  com- 
pensation, see  CONBTITUTIONAL  luAW,  9. 

Jurisdiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property  in  grade-crossing  separation  pro- 
ceeding, see  Constitutional  Law,  11. 

Comp^isation  to  adjoining  landowners  upon  separation  of  cross- 
ing grade,  see  Crossin<26,  3. 

For  taking  or  damaging  of  private  property  in  separation  of  grade, 
see  Crossings,  2-4. 

Discussion  of  the  necessity  of  providing  adequate  compensation  for 
telephone  operators  to  secure  proper  service,  p.  214. 

COMPETITIOK. 

See  MoNoi»oLY  and  Competition. 

CONCLUSIVENESS. 

Of  findings  and  orders  of  Commission,  see  Appeal  and  Review, 
3-0. 

CONDITIONS. 

Requiring  consumers  to  perform  part  of  work  of  extending  telephone 
line  as  condition  to  service,  see  Disgbimination,  0. 

Imposing  conditions  in  franchise  grant,  see  Franchises. 

Franchise  requiring  street  railway  company  to  pay  a  part  of  its 
gross  earnings  to  municipality,  see  Fbanchises,  1. 

Statement  of  rule  that  telephone  company  cannot  require  person 
desiring  extension  of  service  to  become  a  stockholder,  p.  864. 

CONNECTED  LOAD. 

As  basis  for  fixing  business  rates  for  electricity,  see  Rates,  23. 

CONNECTIONS. 

See  Physical  Connections;  Suevicb  Connections. 

CONSERVATION. 

Denial  of  certificate  of  convenience  for  extension  of  interurban  rail- 
way as  war  time  conservation  measure,  see  CnmncATBS  or 

COHV^lSNCE  AND  KbCBBSITT,  1. 

P.U.R.1918D. 
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CONSOLIBATIOH,  MERGER,  AND  9AUB. 

Disciissioa  of  desirability  6i  consolidation  of  gas  companies,  p.  260. 

CONSTITUTION. 

Presumption  as  to  reasonableness  of  Oommispiom  ordsr  uniier  Oftda^ 
honia  Constitution,  see  Apfe^i.  aud  Review,  4. 

Neither  constitutional  nor  statutory  power  of  New  Mexioo  Commis- 
sion to  suspend  rates,  aee  Rates,  12. 

CONSTITUTIONAI.  I^W. 

jr.  In  general f  1. 
II,  Impairment  of  €fontrartSf  2^7, 
III,  I>fte  process  and  eq%ial  protection,  «— iO. 
IV,  Trial  }>p  jurif,  11, 
F.  Delegation  of  potters,  12. 

J.  In  general, 

1.  An  arbitrary  deduction  by  a  carrier  from  grain  shortage  claims 
on  account  of  "natural  shrinkage"  violates  a  constitutional  provision 
that  the  liability  of  railroad  corpoi-ations  as  common  carriers  shall 
never  be  limited.    Re  Grain  Shortages  (Neb.)  716. 

II,  Impairment  of  contracts. 

Annotation  on  power  of  Commission  to  change  contract  rates,  p.  200. 

Discussion  of  power  of  legislature  to  modify  franchise  rate  contract, 
p.  37. 

Discussion  of  power  of  Commission  over  rates  fixed  by  municipal 
francliise,  p.  315. 

Discussion  of  the  constitutionality  of  statutes  limiting  the  powers 
of  tlie  New  York  Commissions  to  fixing  rates  for  gas  at  a  price  "not 
exceeding  that  fixed  by  statute,"  p.  339. 

Discussion  of  power  of  state  to  surrender  the  police  power  with 
reference  to  the  regulation  of  utilities  to  municipalities,  p.  405. 

Discussion  of  provision  of  Constitution  giving  cities  control  of 
streets  as  j^rant  of  power  to  fix  rates,  p.  400. 

Discussion  of  New  York  constitutional  provision  with  reference  to 
power  of  municipalities  to  impose  conditions  to  franchise  grants,  p.  36. 

2.  The  Illinois  Commission  has  jurisdiction  to  establish  different 
standards  governing  the  quality  of  gas  from  those  contained  in  ordi- 
nances of  municipalities  in  which  the  service  is  rendered.  Re  Public 
Service  Co.   (111.)   240. 

3.  The  Pennsylvania  Commission  has  power  in  a  proper  case  to  au- 
thorize an  increase  in  telephone  rates  beyond  the  maximum  fixed  by 
municipal  ordinance  as  an  expressed  condition  for  the  occupancy  of  the 
streets.    Oil  City  v.  Petroleum  Teleph.  Co.   (Pa.)  743. 

4.  Tlie  Oklahoma  Commission  has  power  to  increase  natural  gas 
rates  fixed  by  a  franchise  ordinance,  but  ia  exercising  this  aiith<Nrity 
tlie  vohuitary  contract  rates  should  be  given  great  weiglit,  and  should 
not  be  disturbed  unless  it  appears  beyond  any  reasonable  question  that 
P.U.K.1018D. 
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CONSTITUTIONAL  LAW— continued. 

public  interest  requires  that  the  increase  be  allowed.     Re  Consumers 

Gas  Co.  (Okla.)  201. 

5.  The  Missouri  Commission  has  power  to  change  or  increase  rates 
of  fare  prescribed  in  a  franchise,  or  to  permit  a  charge  for  transfers, 
notwithstanding  a  provision  in  the  Constitution  forbidding  the  legisla- 
ture from  granting  the  riglit  to  operate  a  street  railroad  within  cities 
without  the  consent  of  the  local  authorities,  and  notwithstanding  the 
})rovi8ions  of  the  Federal  and  state  Constitutions  forbidding  an  impair- 
ment of  the  obligation  of  a  contract.    Ke  United  R.  Co.  ( Mo. )  392. 

6.  Whether  toll  contracts  between  two  telephone  companies  are 
monopolistic  is  immaterial  on  the  question  of  a  tliird  company's  right 
to  physical  connection;  since,  even  if  valid,  they  would  not  prevent  the 
state  from  exercising  its  power  to  provide  for  the  welfare  of  the  peo- 
ple. Notrthem  Indiana  k  S.  M.  Teleph.  Teleg.  &  Cable  Co.  v.  People's 
Mut.  Teleph.  Co.  (Ind.)  548. 

7.  A  contract  between  a  natural  gas  producing  company  and  a  dis- 
tributing company  fixing  the  portion  of  the  proceeds  from  the  sale  of 
the  gas  which  the  companies  are  to  receive,  is  subject  to  ■  regulation 
under  the  police  power  of  the  state.  Oklahoma  Natural  Gas  Co.  v.  Cor- 
poration Commission   (Okla.)  515. 

///.  Due  proceHH  and  equal  protection. 

Annotation  on  due  process  and  equal  protection  of  laws,  p.  207. 

8.  The  Nebraska  Commission  cannot  require  a  utility  not  to  dis- 
■charge  employees  because  of  membership  in  a  union  or  order  discharged 
employees  to  be  restored,  on  the  theory  that  this  is  an  exercise  of  its 
jurisdiction  over  service;  since  the  exercise  of  such  a  power  would  de- 
prive the  company  of  its  liberty  and  property  witliout  due  process  of 
law.     Hodges  v.  Lincoln  Traction  Co.   (Neb.)   271. 

9.  A  statute  which  fails  to  i)rovide  in  grade  separation  cases  for 
the  award  of  damages  to  owners  of  lots  whicli  do  not  abut  on  tlie  va- 
cated portion  of  the  liighway,  and  wliieh  are  injured  merely  because 
they  have  become  less  valuable  for  residence  or  business  purposes  by 
reason  of  the  change,  does  not  violate  a  constitutional  requirement  that 
compensation  must  be  made  for  property  taken  for  public  use.  Cliieago 
A  N.  W.  R.  Co.  V.  Railroad  Commission   (Wis.)   650. 

10.  An  arbitrary  deduction  by  a  carrier  from  grain  shortage  claims 
on  account  of  ^'natural  shrinkage"  constitutes  a  determination  in  ad- 
vance of  a  disputed  question  of  fact,  and  amounts  to  the  taking  of 
property  without  due  process  of  law.     Re  Grain  Shortages   (Neb.)   716. 

ir.  Trial  hy  jury. 

11.  The  jurisdiction  of  the  California  Commission  to  award  compen 
nation  for  the  taking  or  damaging  of  private  pro|)erty  in  the  construc- 
tion of  a  grade-crossing  separation  cannot  be  defeated  on  tlie  theory 
that  the  owner  ia  entitled  to  a  jury  trial.     Re  Palo  Alto  (Cal.)   776. 
P.U.R.1918D. 
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CONSTITUTIONAL  LAW— continued. 

F.  Delegation  of  powors. 

Power  of  legislature  to  authorize  Commission  to  award  damages  in  grade 
crossing  proceedings,  see  Cbossixos,  4. 

Discussion  of  delegation  by  legislature  to  niunicipalitj  of  power  to 
fix  rates,  p.  748. 

12.  The  power  to  vacate  a  street  across  a  railway,  vesting  primarily 
in  the  legislature,  may  be  legally  delegated  to  a  railroad  commission. 
Chicago  A  N.  W.  R.  Co.  t.  Railroad  Commission  (Wis.)  650. 

COHSTRircnOK  ANB  EQinPMEllT. 

Requiring  consumers  to  perform  part  of  work  of  extending  tele- 
phone line  as  condition  to  service,  see  DiscRiMiifAnoN,  9. 

Rules  relative  to  telephone  construction  and  equipment  approved 
by  Arisona  Commission,  see  TEUcrao.NBS,  1. 

CONSUMERS  AHD  PATRONS. 

Apportionment  of  expenses  of  telephone  service  to  various  classes 
of  subscribers,  see  Apportionment,  1. 

Furnishing  service  to  one  class  of  consumers  at  less  than  cost  at 
expense  of  other  consumers,  see  Discrimination,  3. 

Requiring  consumers  living  beyond  limits  of  municipality  to  install 
meters  at  their  own  expense  as  unlawful  discrimination,  see 
Discrimination,  8. 

Requiring  consumers  to  perform  part  of  work  of  extending  tele- 
phone line  as  condition  to  service,  see  Discrimination,  9. 

Discount  for  prompt  payment  of  bills,  see  Payment,  1,  2. 

Excess  fare  to  be  paid  by  patrons  not  purchasing  inter  urban  rail- 
way tickets,  see  Rates,  31-33. 

Gras  consumers  to  bear  burden  of  increased  cost  of  coal  used  in  pro- 
duction of  supply,  see  Retirn,  34. 

Apportionment  of  cost  of  electric  extension  between  consumer  and 
utility,  see  Service,  9. 

Consumers  guaranty  to  cover  cost  of  electric  extensions,  see  Serv- 
ice, 10,  11. 

Apportionment  of  expense  of  laying  gas  service  pipes,  see  Ser\T[CK, 
13-15. 

Construction  of  ordinance  requiring  installation  of  service  connec- 
tions at  consumers  expense  prior  to  paving  of  streets,  see  Serv- 
ice, 14. 

Rules  of  telephone  company  applying  to  subscribers'  contracts  ap- 
proved by  Arizona  Commission,  see  Telephones,  1. 

Use  of  war  time  prices  in  ascertaining  reproduction  cost  as  unfair, 
see  Valuation,  7. 

Present  consumers  not  to  pay  a  return  on  investment  for  future 
needs,  see  Valuation,  16,  17. 

Statement  of  rule  that  telephone  company  cannot  require  person 
desiring  extension  of  service  to  become  stockholder,  p.  8(J4. 
P.U.R.1918D. 
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COHTEMPT  OF  COtTRT. 

Appeal  from  order  adjudging  chairman  of  Commission  in  contempt 
of  court,  see  Appeal  and  I^iyiew,  1. 

CONTIGUOUS  LANDS. 

See  Adjacent  Property. 

CONTRACTORS. 

Contractors*  estimate  of  reproduction  cost  of  buildings,  see  Valua- 
tion, 18. 

CONTRACTS. 

Power  of  Commission  to  regulate  rates  as  affected  by  contract  or 
franchise  fixing  rates,  see  Constitutional  Law,  3-7. 

Policy  of  Oklahoma  Commission  relative  to  changing  rates  fixed  by 
contract,  see  Constitutional  Law,  4. 

Toll  contracts  between  telephone  companies  as  affecting  riglit  of 
third  company  to  physical  connection,  sec  Constitutional 
Law,  «. 

Power  of  state  to  regulate  contracts  between  natural  gas  pro- 
dticinp  company  and  distributing  company  relative  to  division 
of  proceeds  from  sale  of  gas,  see  Con.<?tititional  Law,  7. 

Policy  of  Indiana  Commission  relative  to  relieving  public  utility 
from  franchise  obligations,   see  Franchises,  2. 

Utility  contract  as  objection  to  issuance  of  injunction  against 
Commisaion  order,  see  Injunction,  2. 

Policy  of  Commission  relative  to  approval  of  utility  lease  guar- 
anteeing? specified  rental,  sec  Leases,  1 

Disapproval  of  contract  attempting  to  fix  rates  for  service,  see 
Kates,  17. 

Public  utility  not  having  filed  rate  schedule  not  entitled  to  render 
service  on  private  contract,  see  Service,  28. 

Kules  of  telephone  company  applying  to  subscril)ers'  contracts  ap- 
proved by  Arizona  Commission,  sec  Telkphones,  1. 

No  allowances  for  early  losses  as  going  vali\e,  where  rates  were 
bas<'d  on  contract,  see  Valuation,  2o. 

Discussion  of  power  of  legislature  to  modify  franchise  rate  con- 
tract, p.  37. 

CONVENIENCE  AND  NECESSITY. 

Tee  Certificates  of  Convenience  and  Necessity. 

CORN. 

Corn  on  the  ear  as  grain  ready  for  shipment  in  determining  num- 
ber of  cars  to  which  shipper  is  entitkd,  see  Sebtioe,  21. 

CORPORATION  COMMISSION. 

See  Commissions. 

COST  OF  REPRODUCTION. 

See  Reproduction  Cost. 
P.U.R.1918D.  66 
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COSTS  AHD  EXPENSES. 

Apportionment  of,  »ee  Appobtioxment. 

Consideration  of  operating  expen^n  generally,  see  Rbttjbn,  33-41. 

Increase  in  rates  on  account  of  increase  in  operating  expenses,  see 

Return. 
Of  installing  service  coanections,  see  Sebvick  Coxneotions. 
Fair  value  rather  than  cost  to  present  owners  or  original  cost  to 

he  ascertained,  8e«  Valuation,  1. 

COURTS. 

Appeal  from  order  of  Commission,  see  Appeal  and  Review. 
Appeal   from    order    adjudging   cliairman    of    CommissioB    in   con- 
tempt of  court  for  failure  to  file  transcript.  Bee  Appeal  and 

Revikw,  1. 
Pennsylvania  court  without  power  to  substitute  its  judgment  as 

to  rates  or  values  for  that  of  tlic  Commission,  see  Appeal  and 

Review,  6. 
Right  to  resort   to  court   on   account  of   discrimination   in   rates 

under  Nebraska  statute,  see  Discrimination,  4. 
As  to  questions  of  i>ractice  and  procedure,  see  Procedure. 
Power  of  Maryland  court  in  injunction  action  against  Commission 

rate  order  on  groiuid  of  unreasonableness,  see  Kates,  14. 
Injunction    against    rendering   service   or    increasing    rates    l»efore 

Commission  has  passed  on  reasonableness  of  rates,  see  RATf'>>, 

15. 

Discussion  of  tendency  of  courts  to  hold  findings  of  Commission 
final,  p.  611. 

1.  It  is  within  the  jurisdiction  of  a  court  of  equity  to  restrain,  by 
preliminary  injunction,  the  violation  of  a  rate  order  of  the  Maryland 
•Commission:  and  it  is  its  duty  to  do  so,  although  a  proceeding  by  the 
utility  to  tost  the  validity  of  the  order  may  l>e  pending;.  Towers  v. 
Kensington  R.  Co.   (Md.)    1. 

CROSSINGS. 

Failure  to  provide  for  damages  to  landowners  aflTected  by  elimi- 
nation of  grade  crossing  as  taking  of  property  without  com- 
)>enBation,  see  Constitutional  Law,  9. 

Jurisdiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property,  in  grade-crossing  separation 
proceeding,  see  Constitutional  Law,  11. 

Rigbt  to  deh»gate  to  Commission  power  to  vacate  street  across  a 
^•ailroad,  see  Constitutional  Law,  12. 

1.  A  statute  re<|uiring,  upon  the  closing  of  a  highway  crossing,  the 
substitution  of  another  therefor,  not  at  grade,  does  not  contemplate 
the  furnishing  of  a  ne\V  crossing,  not  at  grade,  in  place  of  each  grade 
crossing  closed.  Chicago  &  X.  \V.  R.  Co.  v.  Railroad  Commission  OVIk.) 
650. 

2.  I'nder  the  VVisccmsin  statutes,  damages  in  grade  crossing  pro- 
ceedings are  to  be  assessed  under  the  condemnation  statutes,  and  after- 
P.U.R.1918D. 
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CROSSINGS— oon*i»t4«i. 

wards  upportioned  Uy  tJie  Commission.     Chicago  ft  N.  W.  R.  Co-  v. 

Railroad  Commission    (Wis.)    650. 

3.  A  statute  providing  for  '^damages  to  any  person  whose  land  is 
taken  and  the  special  damages  which  the  owner  of  any  land  adjoining 
the  public  street  .  .  .  shaH  sustain  by  reason  of  such  change  of 
grade  of  street  or  highway/'  does  not  contemplate  tlie  payment  of  dam- 
•ages  to  owners  of  lots  not  fronting  on  or  adjacent  to  the  vacated  por- 
tion of  a  street,  or  the  portion  where  the  grade  is  changed,  whose  lots 
are  merely  injured  by  reason  ol  the  fact  that  the  route  to  them  is  made 
longer  or  more  inconvenient.  Chicago  ft  N.  W.  R.  Co.  v.  Railroad 
Commission   (Wis.)   660. 

4.  The  California  legislature  may  lawfully  authorise  the  Commis- 
sion to  fix  just  compensation  for  the  taking  or  damaging  of  private  ' 
property  in  the  separation  of  grades  which  it  has  ordered  at  a  railroad 
crossing,  since  this  is  germane  to  and  a  cognate  part  of  the  Commia- 
aion'a  ^^omer  to  regulate  iind  auperviae  Tailri>ada  and  street  railroads. 
Re  Palo  Alto  (Cal.)  776. 

CURB. 

Gas  utility  to  bear  expense  of  installing  curb  box,  see  Sebvice,  13. 

CUSTOMERS. 

See  Consumers  and  Patrons. 

DAMAGES. 

Deduction  by  carrier  from  grain  shortage  claim  on  account  of 
natural  hhrinkage  as  violation  of  constitutional  provision 
against    limitation   of  liability,   see   CoNSTtTTTiONAL  J^w,    1. 

Failure  to  provide  for  damages  to  landowners  affected  by  elimi- 
nation of  grtfde  crossing  as  taking  of  property  without  com- 
pensation,  see  CoxsTiTUTioNAL  Law,   l». 

Deduction  by  carrier  from  grain  shortage  claims  on  account  of 
natural  shrinkage  as  taking  of  property  without  due  process, 
see  CoNSTiTUTioxAL  Law,  10. 

Jurisdiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property  in  grade-crossing  separation 
proceeding,   see  CoifSTiTurioNAi,  Law,  11. 

Method  of  assessing  damages  in  grade  crossing  proceedings,  under 
Wisconsin  statute,  see  Crossings,  2,  3. 

Power  of  legislature  to  authorize  Commission  to  fix  compensation 
for  taking  or  damaging  of  private  property  in  the  separation 
of  crossing  grades,  see  Cbossinos,  4. 

Jurisdiction  of  Nebraska  Commission  over  recovery  for  loss  of 
grain  in  transit,  see  Kates,  6. 

Reserve  fund  for  street  railway  company  for  injuries  and  dam- 
ages, see  Eeturn,  41'. 

DAMS. 

Cost  of  land  with  flowage  right  not  present  value  of  dam  site,  see 
Vali'ation,  21. 
P.U.R.1918D. 
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DEALERS. 

Dealer's  estimate  of  unit  cost  of  buildings,  see  VALVATiOify  18. 

DECISIONS. 

Decisions  and  orders  of  Gommission,  see  OnoKBa. 

DEFIHITIOH. 

Of  street  railways,  p.  541. 

DELEGATION  OF  POWERS. 

Right  to  delegate  to  Commission  power  to  vacate  street  across  a 
railroad,  see  Constitutional  Law,  12. 

Discussion  of  delegation  to  municipality  of  power  to  fix  rates,  p. 
748. 

DEPOSIT. 

Deposit  required  Df  consumer  to  cover  cost  of  electric  extensiona* 
see  Service,  10,  11. 

DEPRECIATION. 

I.  Power  of  Cotntni8Sionf  1. 
//.  Funds  or  reserves^  2. 
III.  Rate  of  depreciation,  3—5. 

a.  Gas  plant f  3. 

b.  Street  railways,  4. 

c.  Water  plant,  5. 

Allowance  for  depreciation  as  factor  to  b«  eonaidered  in  fixing  rates, 
see  Kates,  18. 

Deduction  of  accrued  depreciation  in  valuation  proceeding,  see  Valu- 
ation, 9. 

I.  Bower  of  Commission, 

1.  Statutory  power  to  direct  how  tbe  accounts  of  a  utility  com- 
pany shall  be  kept  does  not  author isse  a  Commission  to  require  a  com- 
pany to  set  up  and  maintain  a  main  depreciation  reserve  account,  and 
deposit  to  the  credit  of  it  a  fixed  annual  amount;  and  an  order  requir- 
ing this  is  an  unwarranted  interference  with  the  financial  policy  of  the 
company.    Havre  De  Grace  &  P.  Bridge  Co.  v.  Towers  (Md.)  484. 

II,  Fitnds  or  reserves, 

2.  Tliat  portion  of  a  depreciation  reserve  invested  in  additions  and 
hettermeikts  should  earn  a  return  in  the  same  manner  and  to  tbe  same 
extent  as  the  capital  investment  in  the  same  property,  and  such  return 
should  be  credited  to  the  depreciation  reserve,  and  not  paid  out  in  the 
fc^rm  of  dividends.  Re  Lincoln  Teleph.  &,  Teleg.  Co.  (Neb.)  20. 
P.U.R.1918D. 
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DEPRECIATION— conftwMffrf. 

ft/.  Rate  of  ilepreciation, 

o.  Gas  plant, 

3.  An  annual  allowance  of  $2,100,  e<)iiivat^nt  to  about  7  cents  per 
1,000  feet  of  gas  sold,  was  made  for  depreciation  in  fixing  rates  for  a 
gas  system  valued  at  $145,000.  Be  Monmouth  Public  Service  Co.  (111.) 
121. 

h.  Street  railway s. 

Ta^le  showing  per  cent  of  gross  revenue  expended  or  appropptated 
for  depreciation  by  ^y^  street  railway  companies,  p.  441. 

4.  An  allowance  of  10  per  cent  of  the  gross  revenue  of  a  street 
railway  company  for  its  depreciation  reserve  was  held  reasonable.  Re 
United  R.  Co.   (Mo.)   392. 

c.  Water  plant. 

o.  An  annual  allowance  of  1^  per  cent  of  a  water  utility's  plant 
value  is  reasoaable  for  depreciation,  surphis,  and  contingencies.  Re 
Capital  City  Water  Co.   (Mo.)   501. 

BEVEI^OPliXSNT  COSTS. 

Consideration  of,  in  valuation  proceeding,  see  Valuatiox,  25-27. 

BEVICES. 

Determination  of  active  load  by  the  devices  connected,  see  Rates, 
24. 

DISCIPLINE. 

Inadequate   telephone  service   due   to  lack  of   discipline   in  com- 
pany's orgaaization,  see  Svibvioe,  30. 

DISCONTINUANCE  OT  SE&VIC»a 

See  also  Abandonment  of  Skbvice. 

ReRBonableness  of  rule  for  discontinuance  of  service  for  nonpay- 
ment, see  Payment,  3. 

DISCOUNT. 

Discount  for  prompt  payment,  see  Payment,  1,  2. 
Discount  on  sale  of  bopds,  see  Sboubity  Issites,  9,  10. 

DISCRETION. 

Discretion  of  New  York  Commission  relative  to  granting  or  deny- 
ing rehearing,  see  Appeal  and  Review,  5. 
Discretion  of  utility  as  to  extensions  of  seryioe,  see  Sebvice,  8. 
P.U.R.1918D. 


Digitized  by 


Google 


1046  I^D£X. 

DISCltllCUIATIOK. 

I.  Rates,  i-7. 

a.  In  general^   1— d. 
h.  Jurisdiction  of  Commission,  4. 
e.  Discrimination  hy  particular  wMUties,  tf— 7. 
1.  Railroads,  ^. 
^.  Street  railways,  0. 
^.  TFaeer,  7. 
II.  Service,  «,  P. 

a.  Discrimination  by  municipal  plant,  S* 

b.  TeleplU»ne«y  P. 

I.  Rates. 

a.  In  general. 

Proof  of  discrimination  an  overcoming  presumption  of  reasonableness 

of  existing  rates,  see  Rates,  3. 
Method  of  determining  active  load  as  discriminatory,  see  Rates,  24. 

Discussion  of  discriminatory  etfect  of  upholding  maximum  fran- 
chise or  rate  ordinances,  p.  746. 

1.  The  New  Jersey  Commission  will  not  approve  a  munioipal  fran- 
chise ordinance  containing  a  provision  for  free  service.  Re  Hanover 
Water  Co.  (N.  J.)  824. 

2.  The  fact  that  a  public  utility  haa  ^iscriynifiiiitvd  in  favor  of  a 
particular  consumer  furnisher  no  justification  for  approving  a  simiUr 
discrimination  in  favor  of  another  by  reducing  a  general  rate  for  like 
service;  and  it  is  immaterial  that  the  parties  may  have  agreed  in  ca^ 
of  dispute  to  submit  the  reasonableness  of  the  particular  charge  to  the 
determination  of  the  Commiasion.  Bentlcy  v.  Plainfield-Union  Water 
Co.   (N.  J.)   599. 

3.  Klectric  power  cannot  be  furnished  to  one  cla^s  pf  consumers  at 
less  than  cost  of  production,  with  the  idea  that  the  utility  is  to  be 
compensated  by  an  excesfdve  charge  for  current  furnished  consumers  of 
other  classes.    Re  Oklahoma  Oa^  A,  E.  Co.  (Okla.)   216. 

h,  Jurisdidion  nf  €7otH mission. 

Distribution  of  stock  quotations  as  interstate  commerce  beyond  power 
of  state  Commission  to  regulate,  see  Iktebstatk  Commebce,  1. 

4.  Where  there  is  attempted  diserimination  between  i)er9on8  and 
associations  by  a  common  carrier,  and  a  person  or  association  is  not 
allowed  ''reasonable  and  eqtial  term*,  service,  facilities,  and  accommo- 
dations." §  .597R,  Rev.  Stat.  1913,  affords  proper  and  prompt  redress 
by  the  courts.  But,  when  the  question  is  whether  a  community  or 
lo<!ality  is  properly  served  by  a  railroad  company,  not  only  is  the 
question  of  rates  inrvolved,  but  other  questions  and  conditions  as  well 
arc  to  l»e  considere<1  tliat  are  peculiarly  within  the  province  of  tlie 
•State  Railway  Commission.  In  the  latter  case  the  State  Railway  Com- 
P.U.R.1918D. 
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DISCRIMINATION— continued. 

mission  has  jurisdiction,  and  not  th«  courts.     Rivett  Lumber  k  Oal 

Co.  V.  Chicago  &,  N.  W.  R.  Co.   (Neb.)  816. 

e.  Discriminati&n  hy  parHtnl^Jir  utttUies. 

1.  RaUroadm. 

5.  Refusal  to  absorb  the  switching  charges  of  an  rieetrio  eonnecting^ 
carrier  while  absorbing  such  charges  of  similarly  situated  steam  rail- 
roads constitutes  unlawful  discrimination  under  the  lUin^U  st^tutes^ 
and  such  absorption  is  not  a  matter  of  contract  between  the  carriers. 
State  Public  Utilities  Commission  ex  rel.  Springfield  Drain  Tile  Co. 
V.  Illinois  C.  R.  Co.   (III.)   674. 

2,  Street  railwaffs. 

6.  Discrimination  is  not  skown  by  the  granting  of  a  low  street 
railway  rate  to  one  locality  and  denying  it  to  another,  w'kere  the  pur- 
pose of  the  lower  charge  is  to  encourage  travel  among  the  year  around 
patrons,  and  the  traffic  in  the  locality  which  is  not  accorded  tiie  low 
rate  is  confined  almost  exclusively  to  summer  travel.  Re  Exeter,  H.  k 
A.  Street  R.  Co.   fN.  H.)  820. 

a.  Water. 

7.  Unjust  discrimination  is  practised  in  according  a  manufactur- 
ers' water  rate  to  stockyards  and  railroads  and  refusing  it  to  laundries. 
Model  laundry  <I)o.  ▼.  East  St.  Louis  &  Interurban  Water  Co.  (HI.) 
132. 

//.  Service, 

Discussion  of  desirability  of  having  uniform  standard  of  gut  asa^- 
ice  in  municipalities  served  by  the  same  utility,  p.  260, 

a.  Diner iminaUon  htj  municipal  pUtn$^ 

8.  A  municipality  operating  a  utility  cannot  require  consumers 
outside  of  its  limits  to  install  meters  at  their  own  expense  merely  on 
the  ground  that  pneh  consumers,  not  being  within  the  police  power  of 
the  municipality,  can  be  controlled  in  no  other  manner  than  tliroujrh 
meters:  or  on  the  ground  that  such  consumers  are  relieved  from  the 
burden  of  municipal  taxes.    Harber  v.  Phopnix  (Ariz.)  352. 

ft.  Telephones, 

9.  A  person  desiring  all  extension  of  telephone  service  cannot  be 
required  to  perform  any  part  of  the  lalM>r8  necessai^'  in  connection  with 
the  construction   of  the  necessary   extension   of  the  company's   lines. 
Sharp  V.  Kranzburg  Farmers  Teleph.  Co.  (S.  D.)  862. 
P.U.R.1918D. 
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DfSTRfBUTING  COMPANT. 

Power  of  state  to  regulate  oontracts  beiweeii  natural  gas  produc- 
ing coBipaaj  and  distributing  company  relative  to  divisiion  of 
proceeds  from  saU  of  gas,  see  Constitutionai.  T>.\w,  7. 

Fower  of  Qklalioma  Commission  over  distribution  of  )  rticeeds  aris- 
ing from  sale  of  natural  gas  between  distributing  company 
and  producing  company^  saa  Intercorporate  Relatioj^s,   1. 

Conditions  justifying  rates  for  natural  gas  in  excess  of  franchia« 
maxiaium,  see  Rsnmir,  30. 

BIsntlCT  OF  GOIitTMBIA. 

System  of  "skip  stops"  for  street  railway  lines  in  District  of 
Celumbia,  see  SBBVitt:,  96. 

Rules  regulating  street  car  service  in  District  of  Columbia,  p.  118. 

DIVIDSND8. 

Utility  eompany  not  entitled  to  earn  dividends  in  war  times  wiiich 
would  be  reasonable  in  normal  times,  see  Rbtcrx,  10. 

Inability  to  pay  diridenda  as  ground  for  temporary  emergency 
rates,  see  Return,  15. 

DOMESTIC  COHSUMERS. 

Burden  of  increase  in  electric  rates  caused  by  war  to  be  borne  by 
power  rather  than  domestic  or  commercial  consumers,  see 
Rates,  26. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  8-10. 

BXrPUCATION  OF  FACILITIES. 

See  Monopoly  and  Competition. 

DUTIES. 

Of  Commissions,  see  Comkissions,  1-6. 

EARLT  LOSSES. 

As  measure  of  going  value,  see  Valuation,  25. 

EARNINGS. 

Generally,  see  Return. 

Franchise  requiring  street  railway  company  to  pay  a  part  of  its 
gross  earnings  to  municipality,  see  Franouibes,  1. 

Capitalization  of  earnings  as  measure  of  fair  value,  see  Valua- 
tion, 4. 

SASEMEVTS. 

Valuation  of  right  of  way  consisting  merely  of  an  easement,  see 
Valuation,  28. 
P.U.R.1918D. 
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EFFICIEirCT. 

Charaoter  of  managemoit  as  affecting  amouiit  of  Mturn,  see  Re- 
TUBN,  9. 

Amount  of  return  for  indifferently  managed  gas  utility,  see  Re- 
TITRN,  29. 

Inadequate  telephone  service  due  to  lack  of  discipline  in  com- 
pany's organization,  see  Skbvicb,  30. 

Discussion  of  the  necessity  of  providing  adequate  compensation  for 
telephone  operators  to  secure  proper  service,  p.  214. 

£LEOTRICITT. 

Burden  of  increase  in  electric  rates  caused  by  war  to  be  borne  by 
power  rather  than  by  domestic  or  commercial  consumers,  see 
Rates,  26. 

Rates  for,  see  Ratios,  23-26. 

Reasonableness  of  return  of  electric  utility,  see  Rbtubn,  28. 

Extension  of  electric  service,  see  Sbbvigb^  6-11. 

ELECTRIC  RAILWAYS* 

See  I:^T£BUBBAN  Railways;   Stbeet  Railways. 

EMERGENCY. 

Emergency  increase  in  gas  rates,  see  Rates,  2. 

War  emergency  increase  in  Indiana  inter  urban  railway  rates,  see 

Rates,  30. 
Emergency  war  rate  increases,  see  Retitbn,  11-23. 
Inability   to  pay   dividends   as   ground   for  temporary   emergency 

rates,  see  Retuhn,  15. 
As  to  what  constitutes  an  emergency  entitling  a  utility  to  relief 

by  temporary  emergency  rates,  see  Retubn,  18. 

EMIKENT  DOMAIN. 

Failure  to  provide  for  damages  to  lando\vner8  affected  by  elimi- 
nation of  grade  crossing  as  taking  of  property  without  com- 
pensation, see  Constitutiojyal  Law,  9. 

Jurisdiction  of  Commission  to  award  compensation  for  taking  or 
damaging  of  private  property  in  grade-crossing  separation 
proceeding,  see  Constitutional  Law,  11. 

Statement  of  conditions,  limitations,  rights,  and  prolnbitions  with 
reference  to  the  taking  of  a  steam  railroad  right  of  way  for  street 
railway  purposes,  p.  476. 

1.  An  application  for  a  change  of  loeation  of  an  electric  mil  way 
line,  involving  the  occupation  of  a  portion  of  a  steam  railroad  right  of 
way,  should  be  treated  exactly  as  though  it  were  an  original  applica- 
tion for  approval  of  location  by  a  street  railway  having  no  pliysical 
existence.     Re  Aroostook  Valley  R.  Co.   (Me.)   469. 

2.  To  authorise  the  purchase  or  the  taking  of  land  outside  the  lim- 
its of  streets,  roads,  or  ways,  and  the  use  thereof  as  an  electric  lailway 
right  of  way,  the  company  must  satisfy  the  Maine  Commission  that  ile 
public  service  will  thereby  be  better  performed;  that  public  convenience 
P.U.R.1918D. 
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EMINENT  DOMAIN-^ofi<wt*ed. 

requires  the  oonatruction  ol  the  road j  and,  if  a  portion  of  tke  right  of 
way  of  another  railroad  is  to  be  taken,  that  the  applicant  has  a  legal 
right  thereto,  and  that  there  is  a  necessity  therefor.  Re  Aroostook 
Valley  R.  Co.   (Me.)  469. 

3.  The  right  of  a  street  railway  company  to  aeqitire  a  new  location 
on  a  portion  of  a  steam  railroad  right  of  way  is  not  prohibited  by  a 
railroad  eminent  domain  statute  providing  that  ''nothing  herein  con- 
tained shall  authorize  the  taking  of  lands  already  devoted  to  railroad 
uses."     Re  Aroostook  Valley  R.  Co.   (Me.)   469. 

4.  The  right  of  street  railways  to  take  and  use  a^  pavt  of  the 
right  of  way  of  another  railroad  is  not  based  upon  expreHs  statutory 
authority  in  Maine,  but  exists  by  "necessary  implication/'  which  de- 
pends upon  the  facts  of  the  individual  case.  Re  Aroostook  Valley  R. 
Co.   (Me.)  469. 

5.  The  neceissity  for  the  appropriation  of  a  portion  of  a  steam  rail- 
road right  of  way  for  the  operation  of  a  street  railway  arises  by  neces- 
sary implication  where  such  appropriation  will  permit  the  elimination 
of  curves  and  grades  so  as  to  enable  the  street  railway  company  to  per- 
form its  public  duties  better,  and  where  it  will  make  the  operation  of 
freight  cars  safer  by  taking  them  off  of  the  streets  of  a  popiUousL  village. 
Re  Aroostook  Valley  R.  Co.   (Me.)   469. 

6.  A  petition  for  the  relocation  of  a  strei't  railroad  riglit  of  \>:iy 
is  not  open  to  the  ohjoction  that  it  is  too  indefinite,  merely  because  the 
map  or  plan  accompanying  the  application  does  not  contain  lines  whicli 
definitely  show  at  all  points  the  limits  of  the  proposed  right  of  way: 
the  description  in  the  application  being  sufficiently . de^nite.  Re  Aroos- 
stook  Valley  R.  Co.  (Me.)   469. 

7.  The  right  of  a  street  railway  to  a  locfttioA  on  a  steam  niiln >ad 
right  of  way,  otherwise  establislied,  should  not  be  denied  on  the  ^roiiiul 
that  other  reasonably  gatigfactory  locations  exist,  •whAe'it'  appears  that 
they  would  not  enable  the  street  railway  company  better  to  perform  its 
public  dwtiet  and  that  the  proposed  locations  are  otherui^  unsuitable 
and  dangerous;  or  on  the  ground  that  the  taking  will  prevent  double 
tracking  1^  the  steam  railroad  where  there  is  no  gerio^s  idea  of  double 
tra<;king,  and  there  Is  a  way  in  which  it  can  bfe  done:  or  on  the  ground 
that  clearance  will  be  insufficient  where  the  proposed  loK^tion  calls  for 
a  clearance  from  16  to  17  feet  between  track  centers.  Re  Aroostook 
Valley  A.  Co.   (Me.)  469. 

EMPLaYSBS. 

Power  ol  Commission  to  require  utility  to  restore  discharged  em- 
ployeeBi  see  Conbtitvtiokal  Law,  8. 

Discussion  of  the  necessity  of  providing  adequate  compenaatioo 
for  telephone  operators  to  secure  proper  servicey  p«  214. 

EQUAL  PBOTECmOK  OF  ULW. 

8ee  COiJIBTITUTIONAL  JjAW. 

P.U.R.1918D. 
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SQUITIES. 

Value  of  utility  property  not  to  be  reduced  beoauae  of  equitieB  of 
public,  see  Valuation,  2. 

EQUITY^ 

Jurisdictios  of  courts  of  equity  to  restrain  violation  of  orders 
pending  proceeding  to  test  validity  of  order,  see  Cot7bts,  1. 

Injunction  against  rendering  service  or  increasing  rates  before 
Commission  has  passed  on  reasonableness  of  rates,  see  Rates, 
16. 

EVIBEHCE. 

Presumption  as  to  reasonableness  of  Commission  order  under 
Oklahoma  Constitution,  see  Appeal  and  IIeview,  4, 

Presumption  of  reasonableness  of  existing  rates,  see  Rates,  3. 

Burden  of  proof  as  t^  increase  in  rftt^,  see  Ea^^,  4j 

Sufficiency  of  evidence  to  sustain  order  forbidding  increase  in  rates, 
see  Rates,  7. 

Proof  necessary  to  warrant  rate  increase,  see  Retub^,  10»  26^     .  • 

Necessity  of  evidence  to  support  findings  of  Commission  relative 
to  removing  of  station  facilities,  sec  Service,  23. 

Burden  of  justifying  proposed  increase  in  rates,  see  Rates,  12. 

1.  The  burden  of  proving  the  reasonableness  of  an  existing  classifi- 
cation of  utility  rates  is  not  upon  the  utility,  but  upon  the  complainant 
attacking  the  game.  Reed  v.  Mountain  States  Teleph.  &  Tele^.  Co. 
(Idaho)   785. 

2.  The  burden  of  producing  evidence  to  warrant  a  proposed  order 
by  the  State  Corporation  Commission  rests  upon  the  Commission  where 
it  initiates  the  proceeding,  and  tlie  supreme  court  caii  determine  the 
reasonableness  or  the  lawfulness  of  an  order  made  by  it  Only  upon  the 
evidence  adduced  before  the  Commission  and  presented  to  the  court  by 
the  record.     Re  Coal  Rates    (X.  M.)    182. 

i:XCE88  TABES. 

On  interurban  railways,  see  Rates,  31-38. 

ExcEssnn:  charges. 

Refund  of,  see  Repabation. 

EXISTIKG  BATES. 

Presumption  of  reasonableness  of,  see  Ratbs^  8. 

EXPENSES. 

.   See  Costs  and  Expenses. 

EXPERIMEHT. 

Adoption  of  experimental  rate  schedule  for  interurban  railways, 
see  Rates,  29. 
P.U.R.1918D. 
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EXTENSION  OF  SfiRVICE. 

Requiring  eonsumers  to  perform  part  of  work  of  extending  tele- 
phone line  as  condition  to  service,  see  Discbiuination,  9. 

Utilities  to  be  allowed  reasonable  return  to  procure  capital  to  make 
necessary  extensions,  see  Return,  8. 

Street  railway  company  directed  to  set  aside  fund  for  extensions 
and  improvements,  see  Rbtubn,  17. 

Power  of  Commission  to  change  franchise  requirements  with  ref- 
erence to  extensions  of  service,  see  Sekvioe^  3. 

Duty  of  teleplione  company  to  extend  its  service  in  community 
in  which  residents  cannot  secure  service  elsewhere,  see  Serv- 
ice, 32. 

Statement  of  rule  that  telephone  company  cannot  require  person 
desiring  extension  of  service  to  become  a  stockholder,  p.  864. 

EXTRATERRITORIAL  JtTRISBICTION. 

See  JmiRDiOTioN. 

PAIR  VAIiUE. 

Fair  value  rather  than  original  cost  or  cost  to  present  owner  to 
•     be  ascertained,  see  Valuation,  1. 

FARES. 

See  Rates. 

PARE  ZONES. 

See  Zones. 

FEES  AND  COMMISSIONS. 

Statutes  providing  for  fees  for  services  in  connection  with  issuance 
of  securities,  to  be  construed  in  favor  of  the  state,  see  Skcu- 
RiTY  Issues,  2. 

Payment  of  fees  upon  issuance  of  securities,  see  Secubity  Issues, 
2,  3. 

FIELD. 

Invasion  of  occupied  territory,  see  Monopoly  and  Competition. 

FILED  SCHEDULE. 

Baseball  ticker  service  not  to  be  furnished  by  telegraph  company 
in  absence  of  filed  rate  schedule^ where  statute  provides  all 
rates  to  be' in  sehedule,  see  Rates,  87. 

FIUNO. 

Of  new  rate  schedules,  see  Rates,  21,  22. 

FINANCING. 

Discussion  of  methods  fbr  improvement  of  street  railway  company'i 

financial  condition,  p.  893. 
r.U.R.1918D. 
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PniDINGS. 

GoB«lusiveiie0B  of  findings  of  order  of  CommissioD,  see  Appeal 
A^D  RicviEw,  3-6. 

Discussion  of  tendency  of  courts  to  hold  findings  of  Commission 
final,  p.  611.  ^ 

TIRE  PROTECTIOir. 

Expenses  of  water  plant  chargeable  to,  see  Apportionment,  2,  3. 
City  to  pay  for  service  ftimished  by  municipal  plant,  see  Rates,  34. 

TIVE  OEHT  TABS. 

On  street  railways,  see  Rates,  95. 

iriXTURKS. 

utility  to  bear  expense  of  adjusting  gas  fixtures  upon  substitu- 
iMm  of  a  beating  or  lighting  standard,  see  Sbbyioe,  16. 

PLOW  AGE  RIGHTS. 

Cost  of  land  with  flowage  rights  not  measure  of  preseat  raiu^, 
see  Valuation,  21. 

JFRANCHISES. 

Power  of  Commission  to  regulate  rates  as  affected  by  contract  or 
franchise  fixing  rates,  see  Constitutional  Law,  3-7. 

Policy  of  Commission  relative  to  approval  of  municipal  franchises 
making  provisions  for  tree  service,  see  Discrimination,  1. 

Policy  of  New  Jersey  Commission  relative  to  approval  of  fran- 
.  chise  granting  public  utility  exclusive  privileges,  see  Monopoly 
and  Competition,  1. 

Power  of  Xew  York  Commission  to  increase  franchise  rates,  see 
Rates,   10,  11. 

Heturn  as  a  wJiole  as  affecting  right  of  railway  company  to  aban- 
don franchise  obligation  for  service  on  a  portion  of  its  line, 
see  Retubn,  24,  25. 

<3onditions  justifying  rates  for  natural  gas  in  excess  of  franchise 
maximum,  see  Rjctubn,  30. 

Power  of  Commission  to  change  franchise  requirements  with  n'f- 
erence  to  extensions  of  service,  see  Service,  3. 

Inadvisability  of  franchise  provision  for  regulating  service  and 
routing  of  street  cars,  see  Service,  5. 

Pact  that  portion  of  street  railway  line  is  not  essential  as  justi- 
fication for  abandonment  of  franchise  obligation  to  continue 
it,  see  Service,  24. 

Valuation  of  right  of  way  for  utility  not  ret^uiriug  franchise,  see 
Valuation,  28. 

Annotation  on  franchises  generally,  p.  06. 

Discussion   of   const ilutioiial    provision   authorizing   municipalities 
'to  impose  conditions  in  franchise  grants,  p.  36. 

Discussion  of  power  of  local  authorities  to  impose  stipulated  rate 
as  condition  to  consent  to  construction  of  street  railway,  p.  30. 
JP.U.iH918D, 
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FRANCHISE— roff /iWMcd. 

Discujision  of  power  of  legislatinre  to  modify  franchise-  rate  con- 
tract, p.  37. 

Discussion  of  power  of  Commission  over  rates  fixed  by  mUDicipal 
franrliise,  p.  315. 

Discussion  of  discriminatory  effect  of  upholding  maximum  fran- 
chise rates,  p.  740. 

Discussion  of  InadvisabiJity  of  fixing  rates  of  fare  and  character 
of  service  in  ordinances  or  francliisos,  p.  747. 

1.  A  franchise  shouUl  not  be  made  the  basis  for  raising  revenue  by 
the  imposition  of  a  condition  that  the  company  .g^y  tiie  iii«BJci|MiUty 
3  per  cent  of  its  gross  earnings,  whore  the  privilege  granted  is  of  great 
benefit  to  the  city  as  a  whole.    Re  Erie  City  Passenger  R.  Co.  (Pa.)  64. 

2.  The  Indiana  Commission  will  not  release  a  public  utility  frovi 
chligationB  impofled  by  its  franchise,  unless  tlte  justification  therefor  is 
most  complete,  notwithstanding  it  has  surreiidercik  the  franchise  for 
an  indeterminate  permit.     Re  Evansville  Street  R.  Co.    (lud.)    685. 

FREE  SERVICE. 

Policy  of  Commission  relative  to  approval  of  municipal  franchises 
•making  provision  for  free  service,  see  Discbimin.xtiox,  1. 

Efitublishnient  of  tolls  for  telephone  service  to  remove  congestion 
due  to  unlimited  free  service,  see  Skrvice,  31. 

FREIGHT. 

Jurisdiction  of  Commission  over  complaint  ajraiiist  annoyance 
caused  by  unloading  of  freight  cars,  in  residential  district,  see 
Commissions,  3. 

Authorizing  operation  of  automobile  freight  lines  notwithstand- 
ing competition  with  steam  railroad,  see  Monopoly  a5D 
Competition,  4. 

Power  of  Pennsylvania  Commission  to  regulate  joint  rates,  see 
Rates,   13. 

Freight  cars  for  shippers,  see  Sebvicjb,  20,  21. 

FUEI*. 

See  Coal. 

FUNDS. 

Depreeiation   funds,   see   Dbpreciatiok. 

FUTURE  EXPENSES. 

Estimate  of  allowance  for,  see  Rktubn,  36,  36. 

FUTURE  NEEDS. 

Consideratiom   of  investment  for,   see  Valuation,   16,   17. 

GAS. 

See  also  NATimAL  Gas. 

Power  of  Commission  to  establish  different  standards  for  fas 
P.U.R.1918D. 
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GAS — oantinued, 

than  those  fixed  by  municipal  ordinance,  see  Constitutional 

Imw,  2. 
Annual  allowance  or  depreeiation  of  gas  plant,  see  Defbeciatiox, 

3. 
Emergency  increase  in  rates  for,  nee  Rates,  2. 
Power  of  Commimion  to  increase  statutory  maximum  rates,   see 

Rates,  8,  9. 
Rates  for,  see  Rates,  27,  28. 
Reduction   of  heat   units    in   gas   because   of   increase   in  cdet  #f 

labor  and  materials  as  increase  in  rates,  see  Rates,  28. 
Amount    of    return    for    gas    utility    indifferently    managed,    see 

Return,  29. 
Salary,  of  president  of  gas  utility,  see  Reiibn,  37. 
Installation  of  service  pipes;   apportionnirnt  of  cost,  see  Servke, 

13. 
Fact  that  municipal  water  plant  requires  consumers  to  pay  entire 

cost  of  installing  service  pipes  as  justification  lor  like  rule 

by  gas  utility,  see  Service,  15. 
Utility  to  bear  expense  of  adjusting  gas  appliances  upon  Substi- 
tuting a  heating  or  lighting  standard,  see  Sebvice,  1G. 

Diseushidn  of  the  validity  of  statutes  limiting  powers  of  Com- 
missions to  fixing  rates  for  gas,  p.  339. 

Discussion  of  having  uniform  standard  of  gas  service  in  localities 
served  by  the  same  company,  p.  2(50. 

Discussion  of  desirability  of  consolidation  of  gas  companies,  p.  200. 

Discussion  of  powers  of  New  York  Commission  over  gaa  corpo- 
rations, p.  332. 

GOING  CONCERN. 

Consideration  of  plant  as  going  concern,  see  Valuation,  26. 

GOING  VAI^UE. 

Consideration  of,  in  valuation  proceedings,  sec  Valuation,  25-27. 

GOVERNMENT  CONTROI.. 

See  Railroads. 

GRADE  CROSSINGS. 

See  CROSSINGS. 

GRAIN. 

Deductions   by    carriers   lor   natural   shrinkage   from    claims   for 

grain   shortage-,   see   Commissions,   2. 
Deduction   by   carrier   from  grain   shortage  claim  on   acootmt  of 
natural    shrinkage    as    violation    of    constitutional    provision 
aj^ainst  limitation  of  liability,   see  Constitutional  Law,  1. 
P.U.R.1918D. 
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GBAm— continued, 

DednctioB   by  carrier  from  grain  nhortage  cltims  on   account  of 

natural  shrinkage  as  taking  of  property  without  due  process, 

see  CoNSTiTUTioNAi.  Law,  10. 
Grain   shipments  constituting   intersttate   or   intrastate   commerce, 

see  Intcbstatb  Commebcb,  2. 
Jurisdiction   oi   Nebraska   Commi»Kion   over  recovery   for   loss  of 

grain  in  transit,  tee  Rates,  6. 

G¥ABA1ITT. 

Policy  of  Commission  relative  to  approval  of  utility  lease  guar- 
anteeing specified  rental,  see  Leases,  i. 

Consumer's  guaranty  to  cover  cost  of  electric  extension,  see  Sebv- 
icic,  10,  IL 

HEARING. 

Utility  not  entitled  to  hearing  upon  question  whether  Commis- 
sion should  direct  suit  to  restrain  violation  of  its  order,  see 
Procedube,  1. 

Necessity  of  hearing  and  submission  of  proofs  to  determine  rea- 
sonableness of  rates,   see   PiiocRDUBE,  3. 

HEATING. 

See  also  Standards  of  Service. 

Return  for  heating  company  or<ranized  as  a  pUrt  of  land  develop- 
ing enterprise,  see  Return,  5. 

HIGH  PRICES. 

Rate  increases  on  account  of  advanced  opernting  expenses  due  to 
war  time  conditions,  see  Return,  10-23. 

HIGHWAYS  AND  STREETS. 

Ri<rht  to  dolejjate  to  Commission  power  to  vacate  street  across  a 

railroad,  see  Constitutional  Law,   12. 
Elimination   «»f  grade  crossing,   see   Crossings,   1-4. 
Riglit   of   public   to   use   of  toll   bridge   for   nominal    sum   merely 

because  it  is  public  highway,  see  Return,  4. 
Valuation  of  right  of  way  of  water  plant  not  Uid  in  street*,  see 

Valuation,  28. 

Rules  relative  to  safety  of  street  railway  traffic  at  intersecting 
streets,  parking  of  automobiles,  and  limiting  o{  vehicular  traffic  on 
certain  streets  in  District  of  Columbia,  p.  118. 

Discussion  of  distinction  between  the  entering  of  street  railways 
and  telephone  companies  upon  streets,  p.  747. 

Discussion  of  constitutional  provision  giving  cities  control  #f 
streets  as  grant  of  power  to  fix  rates,  p.  400. 

HYDRANTS. 

City  to  pay  for  fire  hydrant  service  furnished  by  municipal  plant, 
see  Rates,  34. 
P.U.R.IOISD. 
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ICE. 

Jurisdiction  of  Commission  against  annoyance  caused  by  unload- 
ing ice  from  freight  cars,  see  Comhissioxs,  3. 

IBAHO. 

Policy  of  Commission  relative  to  requiring  expenditures  of  money 
upon  public  utility  plants  during  war  times,  see  1'eitrn,  33 

II.UNOI8. 

Power  of  Commission  to  fix  different  standards  for  quality  of  gas 
from  those  contained  in  municipal  ordinances,  see  Constitu- 
tional Law,  2. 

Refusal  to  absorb  switching  charges  of  connecting  carrier  as  unlaw- 
ful discrimination,  under  Illinois  statute,  see  DiscRiMiNATioif, 
6. 

Extension  of  electric  service  under  rules  of  Illinois  Commission; 
consumer's  guaranty,  see  Skbviok,  10,  11. 

Power  of  Commiieion  relative  to  regulation  of  weighing  of  tars 
and  of  freight,  see  Statutes,  1. 

IMPAIRMENT  OF  CONTRACTS. 

See    Constitutional    Law,    2-7. 

IMPUCATION. 

Power  of  New  York  Commission  to  change  franchise  rates  not  to 
be  held  to  exist  by  implication,  see  Rates,  10,  11. 

IMPROVEMENTS. 

See  Betterments. 

INCOME. 

See  Return. 

INCREASE  IN  RATES. 

Power  of  New  York  Commission  to  increase  rates  fixed  by  fran- 
chise, see  Rates,  10,  11. 

Reduction  of  heat  units  in  gas  because  of  increase  in  cost  of 
labor  and  materials  as  increase  in  rates,  see  Rates,  28. 

Increase  in  rates  on  account  of  war  time  conditions,  see  Return. 

INDETERMINATE  PERMIT. 

Policy  of  Indiana  CommissicJh  to  release  public  utility  from 
franchise  obligations  when  operating  under  indeterminate 
permit,  see  Franouises,  2. 

INDIANA. 

Policy  of  Commission  as  to  releasing  public  utility  from  fran- 
chise  obligations,   see   Franchises,  2. 

Pleadings  of  conclusions  under  Indiana  statute,  see  Pleadings,  ]. 

War  emergency  increase  in  Indiana  inter  urban  railway  rates,  see 
Rates,  30. 
P.U.R.1918D.  67 
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IN  DIANA — contin  ued. 

Policy  of  Commission  as  to  the  amount  of  securities  the  utility 

will  be  permitted  to  issue,  see  Security  Issues,  7,  8. 
Policy  of  Commission  as  to  permitting  tolls  for  telephone  service 

to  remove  congestion  due  to  unlimited  free  service,  nee  Sebv- 

ICE,  :n. 
Valuation  for  security  issue  or  sale  purposes  not  binding  in  rate 

proceeding,  see  Valuation,  6. 

INBU8TRIAI.  RAILROAD. 

As  to  what  constitutes  industrial  railroad  as  distinguished  from 
plant  facility,  see  Railroads,  2, 

INJUNCTION. 

Injunction  against  Commission  order  relative  to  physical  connec- 
tion, see  APW5AL  and  Review,  2. 

Jurisdiction  of  Commission  to  issue  injunctions  and  restraining 
orders,  see  Commissions,  4-6. 

Preliminary  injunction  to  restrain  violation  of  Comrai-^-ion  order 
pending  proceeding  to  test  vnlidity  of  order,  see  Coi;Krs,  1. 

NeccMsity  of  notice  to  utility  of  suit  to  restrain  violation  of 
Conmiission   order,   see   pROtEDURK,    1. 

Temporary  injunction  to  restrain  utility  from  violating  Com- 
mission order,  see  Prockduri:,  2. 

Prohil)iti(>n  t<i  restrain  ComniiN?*ion  from  exercising  jurisdiction, 
see  Prohibition,  1,  2. 

Power  of  Maryland  court  in  iiijunetion  action  against  Commis- 
sion rate  order  on  ground  of  unrcrtscnablcness,  sec  Kates,  14. 

Injunction  against  rendering  service  or  increasing  rates  iM'fore 
Commission  has  passed  on  reasonableness  of  rates,  see  Kates, 
15. 

1.  The  fact  that  a  Commission  order  require*  the  physical  connec- 
tion of  the  lines  of  two  telephone  companies  in  such  a  way  as  to  inter- 
fere wi^h  the  service  of  another  comp.niy  is  not  a  sulFicient  giouiid  for 
relief  by  injunction,  since  this  is  a  mere  detail  which  may  l>e  mtxlified 
on  petition.  Northern  Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable  Co.  v. 
People's   Mnt.   Teleph.   Co.      (Ind.)    548. 

2.  A  utility  contract  terminable  by  either  party  on  thirty  clays' 
notice  is  not  a  sufficient  barrier  to  n  jHjrmanent  injunction  against  a 
Commissicn  order,  if  otherwise  justified.  Northern  Indiana  &  S.  M. 
Teleph.  Tcleg.  &  Cable  Co.  v.  People's  Mut.  Teleph.  Co.    (Ind.)    u48. 

INJURIES. 

See  J)a.>!A(.es. 

INSURANCE. 

Reserve    fund    for    street    railway    company    for    insurance,    see 
Return,  41. 
P.U.R.1918D. 
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niTERCOBPORATE  REUITIONS. 

1.  The  Oklahoma  Commifesion  has  the  power  under  the  Oklalioma 
Constitution  and  statutes  to  determine  what  part  of  the  proceeds  aris- 
ing from  the  sale  of  natural  gas  shall  be  paid  by  the  distributing  com- 
pany to  the  producing  company  from  wliich  it  purcha^^es  the  gas. 
Oklahoma  Natural  Gas  Co.  v.  Corporation  Commission   (Okla.)   515. 

IHTEREST. 

Apportionment  of  iiitereat  between  different  dassM  of  water  serv- 
ice, see  Appoetionmskt,  3,  4. 

Interest  on  deposits  made  by  consumers  to  cover  cost  of  exten- 
sion of  service,  see  Service,  11. 

IHTERSTATE  COMMERCE. 

J.  Tlie  telegraphic  transmission  of  the  quotations  of  the  New  York 
Stock  Exchange  to  the  Boston  offices  of  the  telegraph  companies,  whence 
they  are  transmitted  by  an  operator  to  tickers  in  the  offices  of  brokers 
within  the  state  wlio  have  subscribed  for  such  service  and  liave  been 
approved  by  the  Exchange,  conformably  to  a  contract  between  the  tele- 
graph companies  and  the  Exchange,  does  not  lose  its  clmractcr  as  inter- 
state commerce  until  it  is  completed  in  the  brokers'  offices;  and  tlic 
state  of  Massachusetts  may  not  interfere  with  such  commerce  by  order- 
ing the  removal  of  an  alleged  discrimination  resulting  from  the  refusal 
of  the  lelpgra])h  companies  to  furnish  one  broker  the  service  supplied 
to  others.    Western  U.  Teleg.  Co.  v.  Foster  (U.  S.)   865. 

2.  J*>hipnicnts  of  grain  originating  in  Nebrnska,  billed  to  Omaha 
and  later  moved  away  from  that  point  to  out-of-state  destinations  on 
proportional  rates,  are  intrastate,  and  not  interstate,  in  character;  and 
the  fact  that  the  carrier  demands  the  presentation  of  the  freight  bill  on 
the  original  shipment  before  it  will  grant  the  benefit  of  the  lower  ^pro- 
portional rate  is  immaterial.    Re  Grain  Shortages.     (Neb.)   716. 

3.  A  state  Public  Service  Commission  has  no  power  to  fix  the  price 
of  natural  gas  sold  by  a  citizen  of  another  state,  to  a  citizen  within  the 
state,  since  this  is  interstate  commerce;  and  it  is  immaterial  that 
Congress  has  never  legislated  upon  the  subject.  Re  Pennsylvania  Gas 
Co.    (N.  Y.)    501. 

IKTERSTATE  COMMERCE  COMMISSION. 

Weight  to  be  given  deecisions  of  Interstate  Commerce  Commis- 
sion, see  Commissions,  1. 

IHTERURBAN  RAILWAYS. 

See  also  Street  Railways. 

Certificates  of  convenience  for  extension  of  line  during  war  times, 

see   Certificates  of  Convet^ience  akd  Nbcessity,   1. 
Refusal  to  absorb  switching  charges  of  electric  connecting  carrier 

while  absorbing  such  charges  of  steam  railroad  as  unlawful 

discrimination,   see   Discrimination,  H, 
P.U.R.1918D. 
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INTERURBAN  RAILWAYS— ooH^wtuerf. 

Taking  of  land  for  intei  urban  railway  right  of  way,  Bee  Eminent 
Domain,  1-7. 

Change  of  location  of  electric  railway  line,  see  Eminent  Domain, 
1-7. 

Rates  on,  generally,  see  Ratks,  29-33. 

War  emergency  increase  in  Indiana  interurban  railway  rates,  see 
Rates,  30. 

Return  as  a  whole  as  affecting  right  of  interurban  railway  to  dis- 
continue running  of  special  cars  to  ^connect  with  passenger 
trains  of  steam  railroad,  see  Return,  27. 

Right  to  require  continuance  of  service  to  maintain  property  values, 
see  Service,  4. 

Connection  with  steam  railroad,  see  Service,  17,  18. 

Discussion  of  advisability  of  extension  to  compete  with  steam  rail- 
road while  under  government  control,  p.  467* 

INTRASTATE  COlfMERCE. 

Grain   shipments   constituting   interstate  or   intrastate  commerce, 

see  Interstate  Commerce,  2. 

* 

INVASION  OF  OCCUPIED  TERRITORY. 

See  Monopoly  and  Comi»etition. 

INVESTMENT. 

Depreciation  reserve  invested  in  additions  and  betterments  to  earn 

return,  see  Depreciation,  2. 
As  factor  to  be  considered  in  fixing  rates,  see  Rates,  18. 
Amount  of  return  upon  investment  in  utility  property,  see  Returx. 
Investment  repaid  from  earnings  as  affecting  amount  of  rates,  see 

Return,  4. 
Prudent  investment  as  measure  of  fair  value,  see  Valuation,  3, 

JOINT  RATES. 

Power  of  Pennsylvania  Commission  to  regulate  joint  rates,  see 
Rates,  13. 

JUDGMENTS. 

Discussion  of  effect  of  judgment  of  courts  on  Commission  power  to 
require  a  charge  for  street  railway  transfers,  p.  397. 

1.  The  New  York  Stock  Exchange  cannot  be  bound  by  a  decree 
requiring  telegraph  companies  transmitting  its  quotations  to  remove 
an  alleged  discrimination  resulting  from  tlieir  refusal  to  furnish  one 
broker  with  the  service  supplied  others,  merely  because  the  Exchange, 
by  its  contracts  with  the  telegraph  companies,  had  reserved  the  right 
to  intervene  in  suits  against  telegraph  companies,  where  it  did  not 
exercise  such  right.    Western  U.  Teleg.  Co.  v.  Foster  (U.  S.)  866. 

JURISDICTION. 

Discussion  of  extraterritorial  jurisdiction  of  municipalities,  p.  357. 
P.U.K.10181). 
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JURY  TBIAI*. 

Right  of  trial  by  jury  a8  affecting  power  of  Commission  to  award 
compensation  for  taking  or  damaging  of  property  in  grade- 
*  crossing  separation,  see  Constitutional  Law,  11. 

I.ABOR. 

Reduction  of  heat  units  in  gas  because  of  increase  in  ooet  of  labor  . 
and  materials  as  increase  in  rates>  see  Rates,  28. 

I.ABOR  UNION. 

Power  of  Commission  to  require  utility  not  to  discharge  emplo^rees 
because  of  membership  in  union^  see  Constitutional  Law%  8. 


Determining  active  load  by  the  lamps  and  devices  connected,  see 
Rates,  24. 

LANB. 

Taking  of  land  for  interurban  railway  right  of  way,  see  Eminent 

Domain,  1-7. 
Consideration  of  unused  lands  in  sale  valuation,  see  Valuation, 

16. 
Valuation  of,  see  Valuation,  20-23. 

UiNB  COMPANY. 

Consideration  to  be  accorded  utility  organized  merely  as  part  of 
land  development  enterprise,  see  Return,  5. 

I^UNBRIES. 

According  manufacturers'  water  rates  to  stockyards  and  railroads 
and  refusing  it  to  laundries  as  unjust  discrimination,  see 
Discrimination,  7. 

Laundry  not  entitled  to  special  manufacturers'  water  rate,  see 
Kates,  38. 

LEASES. 

1.  The  New  Jersey  Commission  will  approve  a  provision  in  a  pub- 
lic utility  lease  guaranteeing  a  specified  rental,  only  when  such  pro- 
vision is  deemed  to  be  just  and  reasonable.  Re  Delaware  River  R.  & 
Bridge  Co.  (N.  J.)   828. 

LEGAL  EXPENSES. 

Anniial  allowance  for  legal  expenses  of  utility  involved  in  litiga- 
tion, see  Return,  40. 

LEGISLATURE. 

Discussion  of  power  of  legislature  to  modify  franchise  rate  con- 
tract, p.  37. 

Discussion  of  delegation  to  municipality  of  power  to  fix  rates,  p. 
748. 
P.U.R.1918D. 
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UABIUTT. 

See   DAMA0B8. 

UGHTINO. 

See  Standards  of  Sebviob. 

XIMITATION. 

Time  for  filing  claim  for  rdparttion  under  MioliigAii  ttotuie,  -eee 
Reparation,  1. 

IiinOATIOM. 

Annual  allowance  for  lep^al  expenses  of  utility  involved  in  liti- 
gation, see  Return,  40. 

LOCAIJTIE8. 

Lower  street  car  rates  in  one  locality  than  that  granted  in 
another  as  unlawful  discrimination,  see  Discrimination,  6. 

Requiring  consumers  living  beyond  limits  of  municipality  ti»  in- 
stall meters  at  their  own  expense  as  luilawful  discrimina- 
tion,   see    DiscRiMT nation,    8. 

Discussion    of    desirability    of    having    uniform    standard    of    gas 
service    in    municipalities    served    by   the    same    utility,    p.    260. 

LOCATION. 

Change  of  location  of  electric  railway  right  of  way,  see  Ehinevt 
Domain,   1-7. 

LOSSES. 

Jurisdiction   of   Nebraska    Commission   over    recovery    for    loss   of 

grain    in   transit,   see  Rateh,   6. 
Reserve  fund  for  street  railway   company  for  losses,  see  Return, 

41. 
Abandonment    of    service    on    street    railway    line    operated    at    a 

loss,   see  Sebvke,  25. 

MAINE. 

Showing  necessary  to  warrant  taking  of  land  for  electric  rail- 
way right  of  way  under  Maine  statute,  see  Eminent  Domain, 
1-7. 

Disapproval  of  contract  attempting  to  Ax  rates  for  service,  see 
Rates,  17. 

MAINS  AND  PIPES. 

Rules  for  laying  and  maintaining  service  connections,  apportion- 
ment of  cost,  see  Service,*  12-15. 
Cost  of  pipes  and  extensions  for  water  main,  see  Watbb. 

MAINTENANCE. 

See  Repairs  and  Replacements. 
P.U.R.1918D. 
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MANAGER. 

Character  of  management  as  affecting  return,  see  Retubn,  9. 
Regulating  amount  of  salary  paid  to  officers  as  interference  with 

financial  management  of  utility,  see  Retubn,  38. 
Aniouitt    of    return    for    indifferently    managed    gas    utility,    see 

RKTrBX,  29. 
Salary  of  manager  of  utility  and  nonutility  property,  see  RvEUBJi, 

39. 

Discussion    of  the   propriety    and   effect   of    conimon    stockholders 
directing  corporate  affairs,  p.  176. 

MANITFACTURIMO  COMPANY. 

Laundry  not  entitled  to  special  manufacturers'  water  mtft,  see 
Rates,  38. 

MAP. 

Sufficiency  of  map  accompanying  application  for  relocatioa  of 
street  railway  right  of  way,  see  Kmivent  Domain,  6. 

MARKET  VAI.1JE. 

Of  contiguous  land  as  fair  value  of  water  pumping  station  tract, 
see  Valuation,  23. 

Tahle  showing  market  value  of  securities  issued  by  United  Rail- 
ways Company  of  St.  Louis,  p.  417. 

MARYLAND. 

Injunction  to  restrain  violation  of  Commission  order  pending 
proceeding  to  test  validity  of  order,  see  ('ourts,  1. 

Power  of  Commission  to  direct  utility  to  maintain  depreciation 
reserve,  see  Depreciatio.s,  1. 

Power  of  Maryland  court  in  injunction  action  against  Commis- 
sion rate  order  on  ground  of  unreasonableness,  see  Rates,  14. 

Power  of  Commission  to  regulate  amount  of  salary  paid  to  officers 
of  utility,  see  Return,  38. 

MASSACHUSETTS. 

Power  of  Commission  to  regulate  dist#ibiitian  of  «t6ck  <inotations 
by  telegraph  company,  see  If^xiSTATE  CoiniBM^K,  1. 

MATERIALS  AND  SUPPLIES. 

Reduction  of  heat  units  in  gas  because  of  increase  in  cost  of  labor 

and  materials  as  increase  in  rates,  see  Rates,  28. 
To  be  included  in  valuation,  see  Valuation,  14. 
Valuation  of  buildings  based  on  estimates  of  unit  cost  of  materials, 
.    see  Valuation,  18. 

MAXIMUM  RATE. 

Power  of  Commission  to  increase  statutory  maximum  rates,  see 

Kates,  8,  i). 
Disapproval  of  contract  attempting  to  fix  rates  for  service,  see 

Rates,  17. 
P.U.R.1918D. 
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METERS. 

Requiring  consumers  outside  of  limits  of  municipality  to  install 
meters  at  their  own  expense  as  unlawful  discrimination,  see 
Discrimination,   8. 

Disapproval  of  ordinance  Axing  price  for  meter  use,  see  Rates,  16. 

BflCHIGAH. 

Time  for  filing  claims  for  reparation  under  Michigan  statute,  see 

Reparation,  1. 
Policy  of  Commission  relative  to  amount  of  discount  upon  sale  of 

securities,  see  Security  Issues,  9. 

MUJBAOE. 

Mileage  basis  for  interurban  traffic,  see  Rates,  29. 

BflNIMUM  CHARGE. 

Electric  rates  not  based  on  connected  load  where  bulk  of  revenue 

is  from  minimum  charge,   see  Rates,  23. 
Increase  in   gas   rates  to  be   taken   care   of   by   minimum   charge 

rather  than   by  service  charge,  see  Rates,  27. 

MINIM UM  RATES. 

Disapproval  of  municipal  franchise  ordinance  fixing  rates,  see 
Rates,  16,  17. 

MISSOURI. 

Power   of  Commission   to   fix   street   railway   rates   prescribed   by 

franchise,  see  Constitutional  Law,  5. 
Temporary  injunction  to  restrain  violation  of  utility  order  under 

Missouri  statute,  see  Procedure,  2. 
Emergency  increase  in  rates  for  gas,  see  Rates.  2. 

MODIFICATION. 

Necessity  of  rehearing  before  modifying  Commission  order,  see 
Orders,  1. 

MONOPOI.T  AND  OOMPETITIOIf. 

Power  of  Oregon   Commission   to   restrain  utility   from   entering 

occupied  territory,  see  Commissions,  6. 
Rates  of  competitor  in  the  same  field,  sec  Return,  6. 
Existence  of  monopoly  as  factor  to  be  considered  in  fixing  rates, 

see  Rates,  18. 
Right  of  natural  gas  utility  to  require  consumers  to  elect  between 

its  service  and  that  of  a  rival  company,  see  Service,  19. 
Competition    between    telephone    companies    as    affecting    right  'to 

physical   connection,  see  SpRViCE,  33,   34. 

Discusaion  of  desirability  of  eonsolidation  of  gas  companies,  p. 
260. 

1.  Hie  New  Jersey  Commission  will  not  approve  a  franchise  ordi- 
nance granting  a  public  utility  company  the  exclusive  right  to  operate 
P.U.R.1918D. 
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MONOPOLY  AND  COMPETITION— contitiM^d. 

within  the  territory  covered  thereby.     Re  Hanover  Water  Co.   (N.  J.) 

824. 

2.  The  ques^tion  of  public  convenience  and  necessity  cannot  be  raised 
under  tlie  Oregon  statutes  by  a  company  seeking  to  exclude  another 

*  utility  from  the  field;  but  can  be  presented  only  upon  the  application 
of  the  utility  desiring  to  invade  the  field.  California-Oregon  Power 
Co.  V.  Keno  Power  Co.     (Or.)   851. 

.*}.  Duplication  of  telephone  facilities  is  not  warranted  for  the 
mere  purpose  of  enabling  a  stockholder  of  a  mutual  company  to  receive 
service,  in  order  to  enable  him  to  realize  something  on  his  stock  upon 
which  he  has  been  called  upon  to  pay  assessments.  Re  Twelve  Corners 
A  M.  Teleph.  Co.   (Wis.)   83. 

4.  Authorization  of  auto-truck  freight  lines  should  not  be  withheld 
on  the  ground  of  interference  with  the  revenue  of  steam  railroads  while 
operated  by  the  government,  where  the  government  has  frequently 
asked  that  encouragement  should  be  given  towards  the  diversion  of 
merchandise  and  package  freight  to  motor  trucks.    Re  Spurr  (Cal.)  105. 

MORTGAGES. 

Issuance  of  bonds  to  be  secured  by  mortgage,  see  Sex:uritt  Issues, 
1. 

MOTIVE. 

Motive  of  telephone  company  in  seeking  physical  connection  as 
affecting  validity  of  Commission  order,  see  Appeal  and 
Review,  2. 

MUNICIPALITIES. 

See  also  Municipal  Pijints. 

Power  of  Commission  to  establish  different  standards  for  quality  of 
gas  than  those  fixed  by  municipal  ordinance,  see  Constitu- 
tional Law,  2. 

Power  of  Commission  to  regulate  rates  as  affected  by  municipal 
franchise  or  ordinance  fixing  rates,  see  Constitutional  Law, 
3-6. 

Policy  of  Commission  relative  to  approval  of  municipal  f ranch iset^ 
making  provision  for  free  service,  see  Discbimination,  1. 

Municipal  francliises,  see  Fbanghises. 

Pranchi^e  requiring  street  railway  company  to  pay  a  part  of  its 
gross  earnings  to  municipalil^,  see  Fbanghises,  1. 

Power  of  New  York  Commission  to  increase  rates  fixed  by  agree- 
ment between  city  and  utility,  see  Rates,  10,  11. 

Jurisdiction  of  municipalities  over  rates,  see  Rates,  16,  17. 
,  Disapproval    of    municipal    franchise    ordinance    fixing    rates,    see 

*  Rates,  16,  17. 

Disapproval    of    municipal    franchise    ordinance   fixing    rates,    see 

Rates,  17. 
City  to  pay  for  fire  hydrant  service  furnished  by  municipal  plant, 

»i.    Kates,  34. 
P.U.R.1918D. 
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MUNICIPALITIES— conttnfffrf. 

Power,  to  regulate  service  aiul  routing  of  street  cars,  see  Sebvice, 

o. 
Construction  of  ordinance  riM]uiring  installation  of  service  conne<'- 

tions   at   consumer's   expense   prior   to   paving   of   streets,   see 

Sehvue,  H. 

Discussion  of  delegation  to  municipality  of  power  to  fix  rates,  p. 
748. 

Discussion  of  power  of  state  to  surrrender  police  power  relative  to 
regulation  of  public  utilities  to  municipalities,  p.  40.>. 

Discussion  of  constitutional  provision  giving  cities  control  of 
htreets  as  grant  of  power  to  fix  rates,  p.  400. 

Discussion  of  inadvisability  of  fixing  rates  of  fare  and  character  of 
service  in  ordinances  or  franchises,  p.  747. 

Discussion  of  desirability  of  having  uniform  standard  of  gas  service 
in  municipalities  served  by  the  same  utility,  p.  200. 

Discussion  of  extraterritorial  jurisdiction  of  municipalities,  p.  357. 

Discussion  of  power  of  local  authorities  to  impose  stipulated  rate 
as  condition  to  consent  to  construction  of  street  railway,  p.  36. 

Discussion  of  distinction  between  the  entering  df  street  railways 
and  telephone  companies  upou  streets,  p.  747.  * 

MUNICIPAL  PUkNT. 

See  also   Mimcipautiks. 

Apportionment  of  expenses  of  municipal  water  plant,  see  Appor- 
tion mknt,  H.  4. 

Requiring  consumers  outside  of  limits  of  municipality  to  install 
meters  at  own  expense  as  unlawful  discrimination,  fce  Dis- 
crimination, 8. 

Rates  to  be  charged  by  municipal  water  plant,  see  Rates,  34. 

Return   for   municipal   plant,   see  Rkti'RN.   42-45. 

Taxes  as  legitimate  element  of  expense  for  municipiCl  plant,  see 
Return,  4/). 

Fact  that  municipal  water  plant  requires  consumers  to  pay  entire 
cost  of  installing  service  pipes  as  justitication  for  like  rule  by 
gas   utility,   see   Sfc^viCE,   15. 

1.  Tlie  business  of  a  municipal  utility  ontside  of  the  limits  of  a 
municipality  is  subject  to  the  jurisdiction  of  the  Arizona  Commission, 
notwithstanding  its  jurisdiction  is  limited  by  the  Constitution  to  public 
service  corporations,  and  that  public  service  corporations  are  so  defined 
by  that  instrument  as  to  exclude  municipalities;  since  the  municipality, 
vt;  far  as  its  outside  business  is  concerned,  operates  as  a  private  utility. 
Harl)er  v.  Phcenix  (Ari/.)  352. 

MUTtTAL  TELEPHOITES. 

Duplication  of  telephone  facilitfes  to  enable  stockholders  of  mutual 
company  to  receive  service,  see  Monopoly  and  CoMPETrriox,  3. 
Mutual  telephones  as  public  utilities,  see  Public  Utilities,  1. 
P.U.R.1918I). 
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NATURAL  GAS. 

Power  of  ConimisBion  to  increase  natural  gas  rates  fixed  by  fran- 
chise ordinance,  see  Constitutioxal  Law,  4. 

Power  of  state  to  regulate  contracts  between  natural  gaa  producing 
company  and  distributing  company  relative  to  division  of  pro- 
ceeds from  sale  of  gas,  see  Constitutioxal  Law,  7. 

Power  of  Oklahoma  Commission  over  distribution  of  proceeds  aris- 
ing from  sale  of  natural  gas  between  distributing  company  and 
producing  company,  see  IxTERCo/iPORATE  Relations,  1. 

Regulating  sale  of  natural  gas  produced  in  another  state  as 
interference   with   interstate  commerce,  aee   Interstate  Com- 

11  ERIE,  3. 

Conditions  justifying  rates  in  excess  of  franchise  maximum,  see 

Return,  30. 
Right  of  natural  gas  utility  to  require  consumers  to  elect  between 

Hh  bcrvice  and  that  of  a  rival  company,  see  Service,  19. 

NEBRASKA. 

Juriiidiction  of  Commission  over  deductions  by  carriers  for  natural 
shrinkage  from  claims  for  grain  shortage,  see  Commihsjions,  2. 

Power  of  Commission  to  require  utility  to  restore  discharged  em- 
ployes, see  (  ONSTiTunoN AT.  Law,   8. 

Jurisdiction  of  Commission  over  discrimination  in  rates,  see  Dis- 
crimination, 4. 

Jurisdiction  of  Nebraska  Commission  over  recovery  for  loss  of 
grain  in  transit,  see  Rates,  0. 

HECESSITT. 

Convenience  and  necessity,  see  Certificates  op  Convenience  and 
Necessity. 

NEW  JERSEY. 

Jurisdiction  of  Commission  to  issue  restraining  order,  see  Com- 
missions, 4. 

Policy  of  Commission  relative  to  approval  of  utility  lease  guar- 
making  provision  for  free  service,  see  Discrimination,  1. 

Policy  of  Commission  relative  to  approval  of  utility  lease  guar- 
■  auteeing  specified  rental,  see  Leases,  1. 

Policy  of  New  Jersey  Commission  relative  to  approval  of  fran- 
chise granting  public  utility  exclusive  privileges,  see  Monqpout 
AND  Competition,  1. 

Necessity  of  rehearing  before  extending,  revoking  or  modifying 
Commission  order,  sec  Orders,  L 

Disapproval  of  municipal  franchise  ordinance  fixing  rates,  see 
Rates,   16. 

Statement  of  rule  that  New  Jeresey  Commission  is  without  power 
to  order  reparation,  p.  601. 
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NEW  MEXICO. 

Power  of  Corporation  Commission  to  pass  burden  of  justifying  rate 
onto  carriers,  see  Rates,  4. 

Neither  constitutional  nor  statutory  power  of  New  Mexico  Com- 
mission to  suspend  rates,  see  Kates,  12. 

NEW  YORK. 

Certiorari  to  review  order  of  Commission  denying  rehearing,  see 
Appeal  and  Review,  5. 

Jurisdiction  of  Comnussion  over  street  railway  rates,  see  Rates,  5. 

Power  of  Commission  to  increase  statutory  maximum  rates,  see 
Rates,  8,  9. 

Power  of  Commission  to  increase  franchise  rates,  see  Rates,  10,  11. 

Power  of  Commission  to  award  reparation  on  account  of  pay- 
ment for  installing  service  ctmiiections,   see  Sbbvice,  2. 

Power  of  Commission  to  change  franchise  requirements  with  refer- 
ence to  extensions  of  service,  see  Sebvice,  3. 

Discussion  of  the  validity  of  statutes  limiting  powers  of  Com- 
missions to  fixing  rates  for  gas,  p.  339. 

Discussion  of  constitutional  provision  authorizing  municipalities  to 
impose  conditions  in  tranchise  grants,  p.  36. 

Discussion  of  powers  of  Xew  York  Commis:*ion  over  gas  corpora- 
tions, p.  332. 

NOISE^ 

Jurisdiction  of  Commission   of  complaint   against   the  annoyante  ' 
caused  by   unloading  of   freight  cars   in   residential   district^ 
see   CoMKissiONS,  3. 

NONA6ENCT  STATION. 

Application  of  excess  fare  rule  to  nonagency  station,  see  Rates,  31. 

NONPAYMENT. 

Discontinuance  of  service  for  nonpayment,  see  Payment,  3. 

NOTES. 

Issuance  of  notes  to  secure  funds  for  replacement  of  property,  see 
SECiRtiT  Issues,  6. 

NOTICE. 

Necessity  of  notice  to  utility  of  suit  to  restrain  violation  of  Com- 
mission order,  see  Procedure,  1. 
Of  new  rate  schedules,  ece  Rates,  21,  22. 

NUISANCE. 

Jurisdiction  of  Commission  of  complaint  against  the  annoyance 

caused  by  unloading  of  freight  cars  in  residential  district,  see 

Commissions,  3. 
P.U.R.1918D. 
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OBU6ATION8. 

Franchise  obligations,  see  Franchises. 

OCCUPIED  TERRITORY. 

Admission  into  occupied  territory,  see  Monopolt  and  Compe- 
tition. 

OFFICERS. 

Salaries  of  officers,  see  Ketubn,  37-39. 

OFF-PEAK. 

Reduced  rates  for  off-peak  street  railway  service,  see  Rates,  29. 

OHIO. 

Power  of  Commission  to  issue  restraining  order,  see  Commissignb, 

Power  of  Commission  relative  to  approval  of  issues  of  securities  to 
reimburse  treasury  of  utility,  see  Security  Issues,  4. 

OKIiAHOMA. 

Presumption  as  to  reasonableness  of  Commission  order  under  con- 
stitutional provisions,  see  Appeal  and  Review,  4. 

Power  of  Commission  to  increase  rates  fixed  by  franchise  ordi- 
ance,  see  Constitutional  Law,  4. 

Policy  of  Commission  relative  to  changing  rates  fixed  by  contract, 
see  Constitutional  Law,  4 

Power  of  state  to  regulate  contracts  between  natural  gas  produc- 
ing company  and  distributing  company  relative  to  division  of 
proceeds  from  sale  of  gas,  see  Constitutional  Law,  7. 

Power  of  Commission  relative  to  distribution  of  proceeds  arising 
from  sale  of  natural  gas  between  distributing  company  and 
producing  company,  see  Intekcobpqbate  Relations,  1. 

Weight  to  be  attached  to  comparison  of  rates,  see  Rates,  19. 

Power  of  Commission  to  require  utility  to  continue  service  to 
maintain  property  values,  see  Service,  4. 

OPERATING  EXPENSES. 

Comideration  of  operating  expenses  generally,  see  Return,  32-41. 

OPERATION  AT  A  LOSS. 

Abandonment  of  service  on  street  car  line  operated  at  a  loss,  see 
Service,  26. 

ORDERS. 

Appeal  and  review  of  orders  of  Commission  generally,  see  Appeal 
AND  Review. 

Motive  of  telephone  company  in  seeking  physical  connection  as 
affecting  validity  of  Commission  order,  see  AppeaIi  and  Re- 
view, 2. 

Conclusiveness  of  findings  and  orders  of  CommisBion,  see  Appeal 
AND  Review,  3-6. 
P.U.R.1918D. 
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ORDERS— continued. 

Weight  to  be  given  decisions  of  Interstate  Commerce  Commission. 

see  Commissions,  1. 
Jurisdiction   of  Commission   to   issue   injunctions   and  restraining 

orders,  see  Commissions,  4-6. 
Injunction  to  restrain  violation  of  order  pending  proceeding  to  test 

validity  of  order,  see  Courts,  1. 
Burden  of  producing  evidence  to  warrant  order  in  proceeding  inati- 

tuted  by  Commission  on  its  own  motion,  see  Evioexck,  2. 
Injunction  against  order  requiring  physical  connection  on  account 

of  interference  with   service   of  third   company,   see   Injuso- 

TION,   ]. 
Utility  contract  as  objection  to  issuance  of  injunction  against  Com- 
mission order,  see  Injunction,  2. 
Utility  not  entitled  to  notice  and  hearing  on  question  of  whether 

Commission    should    direct   suit    to    restrain    violation   of   its 

order,  see  Procedi'be,  1. 
Temporary  injunction  to  restrain   violation  of  Commission  order, 

see  PROCEDURK,   2. 

Increasing  fares  before  authorization  of  Commission,  see  Rates,  1, 
Sufficiency  of  evidence  to  sustain  order  forbiddinfj  increase  in  rates, 

see  Rates,  7. 
Power  of  Maryland  court  in  injunction  action  a<;ainst  Commission 

rate  order  on  ground  of  unreasonableness,  see  Rates,  14. 
Sufficiency  of  application  for  rehearing,  see  Reueaking,  1. 

Discussion  of  duty  to  have  Commission  order  modified  before  ap- 
peal to  court,  p.  556. 

1.  Under  §  31,  chap.  195,  New  Jersey  Pamph.  T^ws,  1011,  an  order 
preceded  by  a  hearing  should  not  be  extended,  revoked,  or  modified 
unless  a  rehearing  is  held.     Re  New  York  Telcph.  Co.   (N.  J.)   25. 

ORDINANCES. 

Municipal  ordinances,  see  Municipalities. 

OREGON. 

Power  of  Commission  to  restrain  utility  from  entering  into  oceu- 
pied  territory,  see  Commissions,  6. 

Parties  who  may  raise  questions  of  public  convenience  and  neces- 
sity as  to  admission  of  competition  in  occupied  territory,  aee 
Monopoly  and  Competition,  2. 

ORI6INAI.  COST. 

Fair  value  rather  than  original  cost  to  be  ascertained,  see  Valua- 
tion, 1. 
As  measure  of  value,  see  Valuation,  3. 

OUTFUT  EXPENSES. 

Apportionment  of  output  expenses  of  municipal  water  plant,  see 
Appobtionment.  3. 
P.U.R.1018D. 
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OVERCHARGES. 

Refund  of,  sec  RcPARAiioir. 

OVERHEAD  EXPENSES. 

Consideration  of,  in  valuation  proceedings,  see  Vjlluatiox,  10,  11. 

OWNERS. 

See  also  Adjacent  Owneks. 

Fair  value  rather  than  cost  to  present  owners  to  be  ascertained, 
see  Valuaiion,  1. 

PARTIES. 

Stock  exchange  as  concluded  by  judgment  against  telegraph  com- 
pany relative  to  distribution  of  stock  quotations,  see  Judg- 
ment. 

Parties  who  may  raise  questions  of  public  convenience  and  neces- 
sity as  to  admission  of  competition  in  occupied  territory,  see 
MOSOPOI.Y  AND  Competition,  2. 

PASSENGERS. 

Generally,  see  Coxsumers  and  Patrons. 

Excess  fare  to  be  paid  by  passengers  not  purchasing  tickets,  see 
Rates,  31-33. 

Operation  of  special  cars  on  electric  railways  to  connect  with  pas- 
senger trains  of  steiim  railroad,  see  Skuvick,  17,  18. 

Curtailment  of  passenger  service  of  steam  railroads  on  account  of 
war  conditions,  see  Sebvice,  22. 

PAVEMENT. 

Construction  of  ordinance  providing  for  installation  of  service 
connections  before  paving  streets,  see  Skrvice,  14. 

PAYMENT. 

/.    Diticount  for  prompt  pa^jment^  1^  2, 
II,    Di.Ht'otitinuanre  for  nonpayment^  S. 

Rules  cf  telephone  company  relative  to  payment,  see  TErja»H0NEs,  1. 

/.    Viscount  for  prompt  payment. 

1.  A  rule  of  a  utility  which  makes  discount  for  prompt  payment  de- 
pend upon  the  time  of  its  receipt  at  the  company  oflice,  rather  than  the 
date  of  posting,  where  the  company  is  accustomed  to  receive  remit- 
tances through  the  mails,  is  unreasonable.  New  York  C.  R.  Co.  v. 
Clearfield  Water  Co.  (Pa.)  544. 

2.  An  increase  in  telephone  rates,  even  if  returned  to  subscribers 
in  the  form  of  a  discount  for  prompt  payment,  is  not  justified  where 
the  company  has  been  lax  in  the  collection  of  its  cliarges  thruugli 
negligence  or  fear  of  offending  the  feelings  of  its  subscribers.  Re  illi- 
nois   Independent    Teleph.    Asso.    (111.)    797. 

P.U.R.1918D. 
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TAYMEST—continued. 

II,  Discontinuance  for  nonpayment* 

3.  A  rule  of  a  water  company  permitting  it  to  shut  oflf  service  when 
bills  remain  due  and  unpaid  for  thirty  days  is  reasonable.  Bentley  v. 
Plainfield-Union  Water  Co.  (N.  J.)  599. 

PENNSTI.VANIA. 

Pennsylvania  court  without  power  to  substitute  its  judgment  as 
to  rates  or  values  for  that  of  the  Commission,  see  Appeal  and 
Review,  6. 

Power  of  Commission  to  increase  telephone  rates  above  rates  fixed 
by  municipal  ordinance,  see  CoxsTiruTTOXAL  Law,  3. 

Power  of  Commission  to  regulate  joint  rates,  see  Rates,  IS. 

Injunction  against  rendering  service  or  increasing  rates  before  Com- 
mission has  passed  on  reasonableness  of  rates,  see  Rates,  15. 

Posting  and  filing  of  new  rate  schedule,  see  Rates,  21,  22. 

Power  of  Commission  to  regulate  service  and  routing  of  street  cars, 
see  Service,  5. 

PERCOI^TING  WATERS. 

No  allowance  for  value  of,  distinct  from  value  of  water  bearing 
lands,  see  Valuation,  24. 

PERIOD  OF  YEARS. 

To  be  taken  in  ascertaining  reproduction  cost,  see  VALrATioN,  7. 

PHYSICAL  CONNECTION. 

Motive  of  telephone  company  in  seeking  physical  connection  as 
affecting  validity  of  Commission  order,  see  Appeal  AiXD  Re- 
view, 2. 

Toll  contracts  between  telephone  companies  as  affecting  right  of 
third  company  to  physical  connection,  see  Constitutional 
Law,  6. 

Injunction  against  order  requiring  physical  connection  on  account 
©f  interference  with  service  of  third  company,  see  Injunc- 
tion, 1. 

Physical  connection  of  telephones,  see  Sekvice,  33,  34. 

PIPES. 

See  Mains  and  Pipes. 

PI«ANS. 

Sufficiency  of  plans  on  map  accompanying^  application  for  reloca- 
tion of  street  railway  right  of  way,  see  Eminent  Domain,  6. 

(PLANT  FACILITY. 

Ab  to  what  constitutes  industrial  railroad  as  distinguished  from 
plant  facility,  see  Railroads,  2. 
P.U.R.1918D. 
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PLEADINGS. 

1.  While  the  pleading  of  conclusions  is  somewhat  justified  by  a 
recent  Indiana  statute,  the  practice  should  not  be  encouraged.  North- 
ern Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable  Co.  ▼.  People's  Mut.  Teleph. 
Co.   (Ind.)   548. 

POLES. 

Rules  and  regulations  relative  to  telephone  pole  line  construction 
approved  by  Arizona  Commission,  see  Telephones,  1. 

POLICE  POWER. 

Discussion  of  power  of  state  to  surrender  police  power  relative  to 
regulation  of  public  utilities  to  municipalities,  p.  405. 

POSTING. 

Of  new  rate  schedules,  see  Kates,  21,  22. 

POWER. 

Burden  of  increase  in  electric  rates  caused  by  war  to  be  borne  by 
power  rather  than  by  domestic  or  commercial  consumers,  see 
Katks,  26. 

Consideration  of  value  of  power  stations  in  sale  valuation,  see 
Valiation,  15. 

POWERS. 

Of  C  ommission,  see  Commis.^ions,  1-6. 
Delectation  of  power,  see  Constitutional  Law,  4. 

PREFERRED  STOCK. 

Issuance  of,  see  Security  Issues. 

PRELIMINARY  INJUKCTION. 

See  Injunction.  • 

PRESENT  CONSUMERS. 

Not  to  pay  return  on  investment  for  future  needs,  see  Valuation, 
16,  17. 

PRESENT  NEEDS. 

Consideration  of  investment  in  exces*?  of  present  needs,  see  Valua- 
tion, 10.  17. 

PRESENT  OWNERS. 

Pair  value  rather  than  cost  to  present  owners  to  be  ascertained, 
see  Valuation,  1. 

PRESIDENT. 

Salary  of  president  of  gas  utility,  see  Retubn,  37. 

PRESUMPTIONS. 

See  Evidence. 
P.U.R.19J8D.  68 
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proceduke. 

Uurdon  of  proof  in  proi-eedinga  liefore  Commission,  see  Evidenck. 

1,2. 
Xeeessity   for   rehearing   before  extending,   revoking  or   modifying 

Commission  order,  see  Ordkrs,  1. 
Suflicieney  of  evidence  to  sustain  order  forbidding  increase  in  rates, 

see  Rates,  7. 
Suflicieney  of  application  for  rehearing,  see  KEiiEL/kBiNG,  1. 

Discussion  of  necessity  of  motion  to  modify  Commission  order  be- 
fore appeal  to  court,  p.  SriG. 

Annotation  on  practice  and  procedure  generally,  p.  715. 

1.  A  railroad  company  is  not  entitled  to  notice  and  hearing  up<m 
the  question  whetlier  the  Missouri  Commission  should  direct  a  suit  t«» 
be  brought  to  restrain  a  violation  of  its  order.  State  ex  rel.  Missouri 
P.  R.  Co.  V.  Garesche  (Mo.)   709. 

2.  No  restraining  orders  or  temporary  injunctions  may  be  grnnt^Hl 
in  a  proceeding  Uy  the  Missouri  Public  Service  Commission,  under  J5  ^'^ 
of  the  Laws  of  11U3,  against  a  railroad  company  to  compel  it  to  de>I-i 
from  violating  the  law.  State  ex  rd.  Missouri  P.  R.  Co.  v.  OarcM-l  • 
<Mo.)   709. 

3.  The  reasonableness  of  utility  rates  cannot  be  determined  cxc-epi 
upon  proper  application  and  atter  due  hearing  and  the  submission  of 
the  necessary   proofs.     Bentley   v.   Plainfield-Union   Water  Co.    (N.  .!.> 

4.  The  court  cannot  dismiss  a  complaint  a  demurrer  to  which  ha> 
been  overruled  and  an  answer  to  which  has  been  imposed,  although  no 
remedy  is  available  to  the  plaintifT,  the  proper  procedure  being  to  sus- 
tain the  demurrer.  Northern  Indiana  &  S,  M.  Teleph.  Teleg.  &  Cable 
(o.  V.  People's  Mut.  Teleph.  Co.   (Ind.)    548 

PRODUCING  COMPANT. 

Power  of  state  to  regulate  contracts  between  natural  gas  produc- 
ing company  and  distributing  company  relative  to  division  of 
proceeds  from  sale  of  gas,  see  Constiiutional  Law,  7. 

Power  of  Oklahoma  Commission  over  distribution  of  proceeds  aris- 
ing from  sale  of  natural  gas  between  distributing  company 
and  producing  company,  see  Ixtehcorporate  Rei.ations,  1. 

PROFANITY.  , 

Jurisdiction  of  Commission  of  complaint  against  use  of  profane 
language  by  persons  unloading  treight  ears  in  residential  dis- 
trict, see  CoMMissuJNS,  3. 

PROHIBITION. 

1.  Prohibition  is  the  proper  remedy  against  a  Public  Service  Com- 
mission assuming  to  act  in  a  case  not  within  its  jurisdiction.  Quinby 
v.  Public  Service  Commission    (N.  Y. )   30. 

2.  Prohibition,  which  is  the  proper  remedy  to  restxain  an  uiferior 
tribunal  from  the  exercise  of  jurisdictiou  beyond  its  powers,  is  not  de- 
P.U.R.1918D. 
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PROHIBITION— con^int/cd. 

barred  by  the  fact  that  the  relator  may  liave  first  attempted  to  proceed 

by  certiorari,  or  by  the  fact  that  the  latter  remedy  is  open  to  him,  after 

a  determination  by  the  inferior  body.    Re  Pennsylvania  Gas  Co.  (N.  Y.) 

501. 

PROMPT  PAYMENT. 

Discpunt  for  prompt  payment,  see  Payment,  1,  2. 

PROPERTY. 

Value  of,  as  factor  to  be  considered  in  fixing  rates,  see  Rates,  18. 
Right  to  compel  continuance  of  service  to  maintain  property  values 
along  electric  railway  line,  see  Service,  4. 

PROPERTY  NOT  USED  OF  USEFUL* 

(Consideration  of,  in  valuation  proceeding,  see  Valuation,  15,  16. 

PROPERTY  OWNERS. 

See  Adjacent  Propkbtt. 

PRUDENT  INVESTMENT. 

Prudent  investment  as  measure  of  fair  value,  see  Valuation,  3. 

PUBUC, 

Value  of  utility  property  not  to  be  reduced  because  of  equities  of 
public,  see  Valuation,  2. 

PUBLIC   CONVENIENCE   AND   NECESSITY. 

See  Certificates  of  Convenience  and  Necessitt. 

PUBLIC  FIRE  PROTECTION. 

See  Fire  Protection  Service. 

PUBLIC  HI6HTVAY. 

See  Highways  and  Streets. 

PUBLIC  SERVICE  COMMISSION, 

See  Commissions. 

PUBLIC  SERVICE  COMPANY. 

See  Public  Utilities. 

PUBLIC  UTILITIES. 

See    Automobiles;    Klkctrtcity;    Gas;    Interurban    Railways; 
Municipal   Plants;    Mutual   Tei.eimiones ;    Natural    Cas; 
Kailroads:    Stkeet    Railways;    T^ilegraimis;    Telephones; 
Toix  Bridges;   Water. 
P.U.R.1918D. 
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PUBLIC  UTILITIES— conftnt/fd. 

See  also  Appeal  and  Review ;   Apportionment;   Cektificates  or 

conmcxience  axd  necessity;  commissions;   consolidation, 

Merger,    and    Sale;    Constitutional    Law;    Depreciation; 

Discrimination;    Franchises;    Intercorporate    Relations; 

Monopoly    and    Competition;-  Orders;     Payment;    Rates; 

Reparation;  Return;  Security  Issues;  Service;  Valuation. 
Power  of  Arizona  Commission  to  regulate  busine*   of  municipal 

plant  conducted  outside  limits  of  municipality,  see  Municipal 

Plants,  1. 

Discussion  of  power  of  state  to  surrender  police  power  relative  to 
regulation  of  public  utilities  to  municipalities,  p.  40,"). 
1.  A  telephone  company,  although  it  may  desire  to  serve  its  stock- 
holders exclusively,  is  nevertheless  a  public  utility  or  common  carrier 
within  the  meaning  of  the  laws  of  South  Dakota.    Sharp  v.  Kranzburg 
Farmers  Teleph.  Co.  (S.  D.)  862. 

PUBUC  UTIIJTIE8  ACT, 

See  Statutes. 

iPUBUC  UTILITIES  COMBflSSIOK. 

See  Commissions. 

PUMPAOE. 

Diflcussion  of  methods  of  reduction  in  pumpage  of  water,  p.  764. 

PURCHASE  PRICE. 

As  measure  of  value,  see  Valuation^  5. 

RAILROAD  COMMISSIOK, 

See  Commissions. 

RAILROADS. 

Jurisdiction  of  Ccmimission  of  complaint  against  the  annoyance 
caused  by  unloading  of  freight  cars  in  residential  district,  see 
Commissions,  3. 

Refusal  to  absorb  switching  charges  of  electric  connecting  carrier 
as  unlawful  discrimination,  see  Discrimination,  5. 

According  manufacturers*  water  rates  to  railroads  and  refusing  it 
to  laundries  as  unjust  discrimination,  see  Discrimination,  7. 

Taking  of  railroad  right  of  way  for  electric  railway  purposes,  see 
Eminent  Domain,  3-7. 

Grain  shipments  constituting  interstate  or  intrastate  commerce,  see 
Interstate  Commerce,  2. 

Authorizing  operation  of  automobile  freight  lines  notwithstanding 
competition  with  steam  railroad,  see  Monopoly  and  Competi- 
tion, 4. 

Government  operation  ot  railroads  as  affecting  admission  of  anto- 
mobile  freight  competition,  see  Monopoly  and  Competition,  4^ 
P.U.R.1918D. 
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RAILROADS— contfwficd. 

Power  of  Pennsylvania  Commission  to  regulate  joint  rates,  see 
Rates,  13. 

Ground  for  denying  extension  of  service  during  war  times,  see 
Sebvice,  7. 

Operation  of  special  cars  of  electric  railway  to  connect  with  pas- 
senger trains  on  steam  railroad,  see  Servick,  17,  38. 

Curtailment  of  passenger  service  of  »team  railroads  on  account  of 
war  conditions,  see  Service,  22. 

Statement  of  rights  and  limitations  with  reference  to  taking  of 
steam  railroad  right  of  way  for  street  railway  purposes,  p.  476. 

Discussion  of  the  extension  of  railroads  to  absorb  freight  business 
of  another  line  while  both  railroads  are  under  government  control,  p. 
467. 

Definition  of,  p.  541. 

Statement  of  the  factors  which  determine  whether  a  railroad  is  a 
common  carrier,  pp.  77-82. 

1.  An  incorporated  "tap  line"  railroad  connecting  an  industrial 
plant  with  trunk  line  railroads,  although  technically  a  common  carrier, 
is  not  of  the  bona  fide  character  necessary  to  entitle  it  to  have  its  en- 
tire freight  charges  absorbed  by  the  trunk  lines,  where  it  is  operated 
over  leased  tracks  originally  constructed  as  a  pi(int  system  by  the  in- 
dustry served  over  whose  property  the  public  must  pass  to  gain  access 
to  the  line,  and  it  appears  equitable  that  the  industry  should  pay  a 
charge  in  excess  of  the  line-haul  rate  for  the  additional  benefits  in  the 
nature  of  plant  service  it  receives.  National  Tube  Co.  t.  Baltimsre 
A  O.  R.  Co.  (W.  Va.)  68. 

2.  An  incorporated  railroad,  operated  on  tracks  leased  from  an^  in- 
dustry which  owns  its  stock,  engaged  in  moving  cars  to  loading  places 
at  the  industry's  plant,  breaking  up  trains  and  moving  cars  to  the 
point  of  connection  with  trunk  line  railroads,  and  in  hauling  coke  to 
the  industrial  plant  from  an  independent  concern  which  it  also  serves, 
is  of  the  nature  of  an  industrial  road  as  distinguished  from  a  plant 
facility,  and  under  §  8,  chap.  8,  W.  Va.  Act  of  1916,  is  entitled  to  have 
a  reasonable  portion  of  its  freight  rate  absorbed  by  the  connecting 
trunk  line  carriers.  National  Tube  Co.  v.  Baltimore  &  O.  R.  Co.  (W. 
Va.)  68. 

KATES. 

/.   In  getteral,    1—4, 
JJ,  Jurittilictifnit  powers^  and  ilutieti  of  Commisaion,  S^18* 

a.  In  general f  5—7. 

b.  To  increase  statutory  tnarimum  rates,  8,  9* 

c.  To  change  franchise  rates,  10,  11, 

d.  To  suspend  rates,  12, 

e.  To  regulate  joint  rates,  13, 

III.  Power  of  courts,  14,  IS. 

IV,  Power  of  tnunicipalities,  16,  17. 
P.U.R.1918D. 
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F.   Reasonahlettess ;  factors  to  he  rovsideredf  18^20* 

a.  In  general,  JS, 

b.  Comparison  of  raten^    19. 

c.  Value  of  service ,  SO. 

VI.   Xotice  of  change  in  rates;  filing  of  tteheduleSf  21,  29* 
VII.   mscHmination. 
VIII.  Rates  of  particular  utilities,  SS-'Be. 
a.   Electricity,  23^26. 

1.  In  general,  20—2S. 

2.  rower,  2tf. 
h.    Gas,  i*7,  2H. 

c.  Interurban   railways,  29—33. 

1.  tn  general,  29,  30. 

2.  Excess  fares,  31^33. 

d.  Rates  for  tnunicipal  plants,  34* 

e.  Street  railways,  35,  30, 

1.  In  general,  3fi. 

2.  Transfers,  36. 

f.  Telegraphs,  ;i7. 
y.    Water,  3S,   39. 

I.   Ifi  general, 

Presiimptiofi  as  to  reasonableiiess  of  order  fixing  rates,  see  Appeal  A5I> 

Revikw,  4. 
Pennsylvania  court  'without  power  to  substitute   its   judgment   as  to 

rates  for  that  of  Commission,  sec  Appeal  and  Review,  6. 
Toll  contracts  between  telephone  companies  as  affecting  right  of  third 

company  to  physical  connection,  sre  CoNSTiTrTioxAr.  Law,  6. 
Injunction  to  restrain  violation  of  rate  order  pending  proceeding  to  test 

validity  of  order,  see  Coubts,  1. 
Burden  of  proof  as  to  reasonableness  of  rates,  sec  KtiDENCf:.  1. 
Procedure  to  determine  reasonableness  of  rates,  see  Prockdubb,  3. 
Refund  of  excess  charges,  see  Reparation. 
Reparation  on  account  of  payment  of  rates  afterwards  found  illegal, 

see  Reparation,  2. 
Fact  that  returns  have  been  sufficient  to  defray  operating  expenses  and 

repay  original  investment  as  alTeeting  rates,  see  Reti^rx.  4. 
Consideration   to   be  given   application    for   rate   increase   of  a   utility 

organized  merely   as   part  of  a   land   development   enterprise,   see 

Rkturn,  .■>. 
Emergency  war  rate  inereasefi,  sec  RfrnrRX,  11-23. 
Necessity  of  appraisal   when   passing  upon   application   for   emergency 

relief  against  increase  of  operating  expenses  due  to  war,  see  Re- 

Tl  RX,  21-23. 
Failure  of  publie  iitiniy  to  file  selicdnle  of  rates  as  preventing  it  from 

rendering  service  on  private  contract,  see  Service,  28. 
Value  for  sale  or  security  isSue  purposes  not  binding  in  rate  proceed- 
ing, see  Valuation,  6. 
P.U.R.1918D. 
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Utility  property  not  to  have  one  value  for  rate  making  and  another  for 
other  purposes,  see  Valuation,  8. 

DiHcutision  of  inadvisability  of  fixing  rates  in  ordinances  or  fran- 
chises, p.  747. 

1.  An  increase  in  rates,  permitted  to  become  effective  by  a  Com- 
mission without  formal  order,  may  justify  a  billing  for  service  prior 
to  the  Commission's  report,  although  a  statute  requires  Commission 
orders,  except  in  specified  casen,  to  be  made  effective  not  less  than 
twenty  days  after  their  date.  Re  Public  Service  Electric  Co.  (X,  J.) 
832. 

2.  'Hie  Missouri  Commission  modifie<l  a  former  order  reducing  the 
rates  of  a  gas  utility  by  authorizing  an  increased  emergency  rate  to 
meet  the  abnormal  advance  in  the  cost  of  the  raw  materials  used  in 
the  manufacture  of  gas,  even  though  it  was  probable  that  had  the  util- 
ity applied  the  reduced  rates,  which  were  rcasimable  when  fixed,  instead 
of  appealing  from  the  order,  and  had  in  the  past  used  the  customary 
methods  of  getting  business  employed  by  other  utilities,  the  emergency 
rates  would  not  be  required.  Columbia  v.  Watts  Engineering  Co.  (Mo  ) 
157. 

.*).  The  presumption  of  reasonableness  of  existing  freight  rates  be- 
tween two  points  is  overcome  by  a  mere  stuteiuent  of  the  fact  iliat  lower 
rates  are  charged  for  the  same  commodity  lor  a  longer  distance.  Edin- 
boro  State  Normal  School  v.  Pittsburgh  &  1..  E    H,  Co.   (Pa.)   537. 

4.  The  State  Corporation  Commission  cannot  cast  the  burden  of 
justifying  a  rate  upon  the  carrier,  by  serving  it  with  an  onler  to  show 
'Huse  why  a  given  rate  should  not  be  established.  Re  Coal  Hates 
(N.  M.)  182. 

11,  Jnrlndiction,  powers y  and  duties  of  Commission, 

a,   in  ffenevai. 

Fixing  rates  for  natural  gas  produced  in  another  state  as  interference 
with  interstate  commerce,  see  Interstate  Commerce,  3. 

Duty  of  Commission  to  adjust  rates  to  meet  war  time  c<mditions,  see 
Kkti.rn,  2. 

Discussion  of  effect  of  Judgment  of  courts  on  Commission  power 
to  require  a  charge  for  street  railway  transfers,  p.  397. 

Discussion  of  the  validity  of  statutes  limiting  powers  of  Commis- 
si ns  to  fixing  rates  for  gas,  p.  330. 

Discussion  of  the  need  for  power  by  tlic  Commission  to  keep  rates 
reasonable  through  increase  or  decrease,  p.  310. 

Discussion  of  rates  as  subject  to  regulation  by  state,  p.  403. 

Discussion  of  the  regulative  theory  as  to  public  utility  rates,  p.  328. 

5.  The  New  York  Commission,  Second  District,  has  general,  but  not 
unlimited,  jurisdiction  to  regulate  fares  of  street  railroads  operating 
outside  of  the  first  district.  Quinby  v.  Public  Service  Commission 
(X.  Y.)  30. 

(».  The  question  of  recovery  for  loss  of  grain  in  transit,  in  so  far  as 
P.U.K.1918D. 
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past  transactions  are  involved,  is  not  within  tlie  jurisdiction  of  the 
Nebraska  Commission,  in  the  absence  of  agreement  by  the  parties;  nor 
is  it  a  rate  matter  in  any  sense  so  as  to  entitle  it  to  a  place  in  the 
tariffs.    Re  Grain  Shortages  (Neb.)  716. 

7.  In  response  to  a  rule  to  show  cause  why  the  Corporation  Com- 
mission should  not  issue  an  order  providing  that  rates  now  charged  for 
freight  and  passenger  service  shall  not  be  advanced  by  any  carrier  un- 
til such  advance  is  approved  by  the  Commission,  the  appellants  appeared 
and  filed  a  protest  denying  the  jurisdiction  of  the  Commission  to  make 
such  order.  Thereafter,  and  without  taking  any  extrinsic  evidence 
tending  to  show  the  necessity  for  or  reasonableness  thereof,  a  final 
order  was  issued,  providing  that  the  appellants  '*shall  not  advance 
the  rates  now  charged  for  freight  or  passenger  service  until  such  advanc-c 
is  approved  by  the  Commission  and  tariffs  regularly  filed  with  the 
Commission."  Held,  that  said  order  is  a  reasonable  exercise  of  the 
power  and  authority  conferred  upon  the  Commission  by  the  Constitu- 
tion and  laws  of  the  state,  and  invades  no  substantial  right  of  the 
appellants,  either  state  or  I'ederal.  Held,  further,  that  the  taking 
of  extrinsic  evidence  is  not  netessary  to  support  such  order  where  its 
necessity  and  reasonableness  are  apparent  from  the  mere  statement  of 
conditions  contained  in  the  record,  of  which  the  courts  and  Commis- 
8ion  may  take  notice.    Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla.)  44. 

h.   To  increase  statutory   maximum  rates. 

Discussion  of  general  powers  of  New  York  Commission  to  increase 
rates  above  amount  fi.xed  by  statute,  p.  30(i. 

Discussion  of  supremacy  of  legislative  power  over  rates  in  the 
absence  of  constitutional  limitation,  p.  313. 

8.  The  New  York  Commission,  Second  District,  will  not  disregard 
the  obvious  letter  of  an  act  restricting  the  Commission  to  the  making 
of  a  rate  "not  exceeding  that  fixed  by  statute"  (Public"  Service  Com- 
missions Law,  §  72)  where  it  is  not  clear  that  the  statute  is  uncon- 
stitutional.    Re  Municipal  Gas  Co.   (N.  Y.)   TjOS. 

9  Until  the  question  of  the  Commission's  power  to  grant  relief 
has  first  been  determined  by  the  courts,  the  New  York  Comrnission, 
First  District,  will  not  determine  on  the  merits  an  application  for  an 
increase  in  gas  rates  beyond  a  maximum  fixed  by  statute,  where  the 
Public  Service  Commissions  Law  limits  the  Commission's  power  to  es- 
tablisli  a  maximum  rate  therefor,  to  a  price  "not  exceeding  that  fixed 
by  statute,"  although  there  may  be  grave  doubt  as  to  the  constitutional- 
ity of  the  section  of  the  statute  containing  such  limitation.  Re  Bronx 
Gas  &  E.  Co.  (N.  Y.)  300. 

c.  To  change  francHiise  rates. 

Power  of  Commission  to  regulate  rates  as  afTected  by  contract  or  fran- 
chise fixing  rates,  se«  Constitutional  Law,  3-7. 

Policy  of  Oklahoma  Commission  relative  to  changing  rates  fixed  by  con- 
tract, see  Constitutional  Law,  4. 

P.U.R.1918D. 
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10.  The  juriscLiction  of  the  Public  Service  Commission,  Second  Dis- 
trict, over  street  railway  rates,  does  not  extend  to  rates  fixed  by  agree- 
ment between  a  municipality  and  the  company  as  a  condition  to  the 
grant  of  a  franchise,  since  such  jurisdiction  is  not  directly  conferred 
by  the  Public  Service  Oommisaions  Law,  and  should  not  be  held  to 
exist  by  implication.    Quinby  v.  Public  Service  Commission  (N.  Y.)  30, 

11.  The  general  jurisdiction  wbicli  the  Public  Service  ComuiisHiou, 
Second  District,  has  to  increase  or  reduce  street  railway  rates,  by  reason 
of  the  Public  Service  Commissions  law,  and  other  statutes,  is  not  limited 
in  a  particular  city  by  a  later  charter  amendment  fixing  the  fare 
within  its  limits;  since  the  jurisdiction  of  the  Commission  is  not  to  be 
reduced  by  implication,  the  assumption  being  that  the  legislature  merely 
fixed  the  rate  pro  tempore,  Quinby  v.  Public  Service  Commission 
(N.  Y.)  30. 

d.   To  m^fip€nd  rates, 

12.  Neither  by  the  Constitution  nor  by  statute  is  the  Commission 
given  the  power  to  suspend  a  proposed  tariff,  and  the  law  does  not  cast 
upon  a  railway  company  the  burden  of  justifying  a  rate  or  proposed 
tariff.    Re  Coal  Rates  (N.  M.)   182. 

e.  To  regulate  joint  rates. 

13.  The  jurisdiction  of  the  Pennsylvania  Commission  to  determine 
the  reasonableness  of  a  joint  freight  rate  cannot  be  denied  on  the  theory 
that  the  lines  over  which  it  is  transported  are  not  of  the  same  char- 
acter, within  the  meaning  of  the  statutes,  because  of  the  fact  that  one 
of  them  is  an  electric  railway,  while  Uie  others  are  steam  railroads;  it 
appearing  that  the  electric  line  is  so  constructed  as  to  permit  of  the 
interchange  of  cars  that  the  company  is  engaged  in  the  general  business 
of  transporting  freight,  and  that  such  transportation  is  a  main  branch 
of  its  business;  and  it  is  immaterial  that  some  of  its  tracks  are  laid  in 
streets  or  along  public  highways.  Edinboro  State  Kormal  School  v. 
Pittsburgh  &  L.  E.  R.  Co.   (Pa.)   537. 

///.  Power  of  courts, 

14.  Tlie  Maryland  courts  are  without  power  to  establish  reasonable 
rates,  the  jurisdiction  upon  an  application  for  an  injunction  against  a 
Commission  rate  order  being  limited  to  a  determination  of  the  ques- 
tion whether  the  rates  ffeced  by  the  Commission  are  unreasonable  or 
unlawful.    Havre  de  Grace  &  P.  Bridge  Co.  v.  Towers   (Md.)   484. 

15.  A  Pennsylvania  court  of  equity  will  not  entertain  a  bill  to 
restrain  a  street  railway  company  from  running  cars  over  a  certain 
designated  route,  or  to  prohibit  it  from  charging  more  than  a  5-cent  fare 
thereon,  until  the  question  as  to  the  reaFonableness  of  the  rate  has  first 
1)een  determined  by  the  Commission.  St.  Clair  v.  Tamaqua  &  P.  Elec- 
tric K.  Co.   (Pa.)   229. 

P.U.R.1918D. 
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/F.  Power  of  municipalities. 

Discussion  of  constitutional  provision  giving  cities  control  of  street!* 
as  grant  of  power  to  flx  rates,  p.  400. 

Discussion  of  delegation  to  municipality  of  power  to  fix  rates,  p. 
748. 

Discussion  of  power  of  local  authorities  to  impose  stipulated  rate  as 
condition  to  consent  to  construction  of  street  railway,  p.  36. 

16.  The  New  Jersey  Commission  will  not  approve  a  municipal  fran- 
chise ordinance  providing  for  a  maximum  rate  subject  to  the  approval 
of  the  Commission,  and  giving  the  company  the  right  to  charge  a  bpcei* 
iicd  minimum  rate  and  an  additional  specified  sum  per  year  for  meter 
use.    Re  Hanover  Water  Co.  (N.  J.)   824. 

17.  The  Maine  Commission  will  not  approve  a  provision  in  a  con- 
tract between  a  public  utility  and  a  municipality  which  attempts  to  fix 
a  maximum  price  for  service.  Re  Cumber  land  County  Power  &  Light 
Co.  (Me.)   813. 

F.  Reasonableness;  factors  to  he  considered. 

a.   In  general. 

Rates  of  competitor  in  same  field,  see  RETUttx,  6. 

Conditions  justifying  rates  in  exces^s  of  franchise  maximum,  see  Re- 
tubs,  30. 

Annotation  on  factors  to  be  connidered  in  fixing  rates,  p.  227. 

18.  Many  factors  are  to  be  considered  in  arriving  at  the  reasonable- 
ness of  rates,  including  the  value  of  the  property  employed,  the  value 
of  the  service  rendered ;  whether  or  not  the  corporation  enjoys  a  monop- 
oly: rate  of  return  after  the  pajinent  of  operating  expenses,  upkeep,  and 
fixed  charges;  a  reasonable  allowance  for  depreciation,  whether  or  not 
the  utility  is  in  operation  or  in  fieri,  the  risk  incurred  in  the  under- 
taking; as  well  as  others  that  may  arise  out  of  the  peculiar  nature  of 
the  utility.    Havre  de  Grace  k  P.  Bridge  Co.  v.  Towers  (Md.)  484. 

5.   Com^Htrison  of  rates, 

19.  Little  attention  will  be  given  by  the  Oklahoma  Conimission  in 
considering  the  reasonableness  of  rates,  to  mere  evidejiee  of  lower  rates 
in  effect  in  half  a  dozen  other  cities,  especially  when  ofi'ered  at  the  close 
of  the  inquiry  after  full  opportunity  has  been  given  to  \k  lieard,  and 
where  public  officers  assuming  to  represent  the  interests  of  their  public 
have  failed  to  produce  any  facts  or  figures.  Re  Oklahoma  Ga^^  &  K,  Co. 
(Okla.)   216. 

c.   Value  of  service. 
Value  of  service  as  affecting  amount  of  return,  see  Retubn,  7. 

20.  The  value  of  the  service  to  the  individual  consumer  is  not  the 
P.U.R.1918D. 
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sole  test  uf  the  reasonableness  of  the  rates  of  a  public  utility.     Havre* 

de  Grace  &  P.  Bridge  Co.  v.  Towers   (Md.)   484. 

VI,   Notice  9f  change  in  i^aten;  filing  of  Hchedules. 

21.  A  rate  tariff  filed  witli  the  Pennsylvania  Commission  will  not 
be  struck  down  because  of  the  fact  that  the  statutory  requirement  with 
reference  to  notice  has  not  been  strictly  complied  with,  where  the  com- 
pany has  duly  advertised  the  proposed  change  in  the  daily  newspapers, 
and  the  complainant  has  had  actual  notice  and  has  acted  upon  it.  Mt. 
Carmel  v.  Edison  Electric  Illuminating  Co.   (Pa.)   454. 

22.  The  posting  of  schedules  which  the  Pennsylvania  statutes  require 
as  a  condition  precedent  to  the  taking  effect  of  a  new  rate  is  not  accom- 
pUsbed  by  the  filing  thereof  in  the  general  office  of  the  company,  and 
in  its  stations  and  car  bams,  and  giving  the  public  access  thereto  upon 
request  to  its  employees;  and  the  Commission  may  therefore  lawfully 
restrain  the  company  for  putting  the  new  rates  into  operation.  Pitts- 
burgh V.  Pittsburgh  R.  Co.  (Pa  )  642. 

Vii.   ViHcvhni nation. 

As  to  discrimination  in  rates,  see  Discriminatiox,  II. 

VIII.    BatcH  of  put'ticulav  ntilitien, 

liefusal  to  absorb  switching  charges  of  electric  connecting  carrier  as 
unlawful  discrimination,  see  DiscaiMiiNATiox,  r>. 

Duty  of  trunk  line  to  absorb  freight  rates  of  tap  line  railroad  connect- 
ing industrial  plant  with  trunk  line,  see  Kailboads,  1,  2. 

a.   BfectHcity, 
1,   In  (fcneral. 

Annotation  on  rates  for  electricity,  p.  683. 

23.  A  business  electric  lighting  rate  based  upon  the  connected  load, 
the  bulk  of  the  revenue  being  received  from  the  minimum  charge,  is  ob- 
jectionable.    Re  Athens  Electric  Lijjht  Plant  (III.)   677. 

24.  The  determination  of  the  active  Wad  by  the  lamps  and  devices 
connected  and  used  ordinarily  jiay  nights  and  Saturday  nights  is  ob- 
jectionable, since  it  leaves  the  matter  largely  at  the  discretion  of  the 
utility,  and  presents  wide  opportunity  for  discrimination  and  misrepre- 
sentation.   Re  Athens  Electric  Light  Plnnt  (Til.)   677. 

2.5.  A  surcharge  based  upon  the  volume  of  business  during  the  pre- 
ceding year  is  too  high  where  an  increase  of  business  during  the  present 
year  is  reasonably  to  be  expected.  Re  Marion  Light  &  Heating  Co. 
<Ind.)   092. 

2,   Power, 

26.  Tlie  burden  of  an  increase  in  electric  rates  to  meet  war-time  con- 
P.U.R.1918D. 
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d  it  ions  should  fall  upou  the  users  of  power,  rather  than  upon  domestic 
and  commercial  consumers,  especially  where  pre-war  power  rates  were 
low  on  account  of  competition,  and  the  demand  for  power  constitutes  a 
large  proportion  of  the  utility's  business.  Re  Marion  Light  &  Heat- 
ing Co.  (Ind.)  692. 

b.   Gas. 

27.  In  advancing  gas  rates  to  provide  for  the  increased  cost  of  pro- 
duction, the  burden  will  be  more  equitably  distributed  by  means  of  a 
proper  minimum  charge  than  by  the  addition  of  a  service  charge.  Re 
Pacific  Power  k  L.  Co.    (Idaho)   665. 

28.  Reduction  in  the  heat  units  of  gas  is  not  justified  upou  mere 
proof  that  the  prices  of  labor  and  materials  have  greatly  increased  on 
account  of  abnormal  war  conditions,  since  tlie  granthig  of  this  relief 
would  amount  to  an  increase  of  rates  which  can  be  authorized  only  upon 
proof  of  facts  concerning  the  property  of  the  utility,  its  revenues,  ex- 
penses, and  other  operations  necessary  to  indicate  its  reasonable  re- 
quirements.    Re  Public  Service  Co.   (111.)   240. 

c.  Jnterurban  raUwaya, 
1.   In  general. 

29.  A  new  schedule  of  experimental  urban,  suburban,  and  interurban 
railway  rates,  including,  among  other  changes,  an  inner  zone  for  cities, 
a  definite  mileage  basis  for  interurban  traffic,  a  reduced  rate  for  off-peak 
hours  when  traffic  is  light,  and  various  provisions  for  workingmen's 
and  other  reduced  rate  tickets,  was  authorized,  to  provide  increased 
revenues  to  enable  the  company  to  meet  increased  costs  of  operation. 
Re  Bay  Street  Street  R.  Co.  (Mass.)  9M. 

30.  All  electric  interurban  railways  operating  wholly  or  in  part  in 
Indiana  were  authorized,  on  account  oi  war-time  increases  in  the  cost 
of  operation  and  maintenance,  to  file  tariffs  providing  for  a  basic  rate  of 
2i  cents  per  mile,  computed  in  zones  of  .4  mile  or  1  cent  per  unit,  and 
1,000-miie  mileage  books  to  be  sold  on  a  basis  of  2  cents  per  mile.  Re 
Interurban  R.  Fares  (Ind.)  803. 

2.  Excess  fares. 

31.  The  rule  of  an  interurban  railway  providing  for  the  collection  of 
an  excess  fare  of  5  cents  from  all  passengers  without  tickets  whose 
fare  exceeds  10  cents  is  reasonable  even  as  applied  to  nonagency  sta- 
tions, where  there  are  ample  facilities  for  redemption  and  the  percentage 
of  unredeemed  receipts  is  smalL  Sliunk  v.  Buffalo  &  L.  E.  Traction 
Co.    (Pa.)    736. 

32.  An  interurban  railway  company  which  is  permitted  to  charge  an 
excess  fare  from  pernons  who  have  not  procured  tickets  should  have  its 
ticket  offices  open  when  a  ear  leaves  or  arrives,  in  order  that  the  incon- 
venience incident  to  a  refund  system  may  be  kept  at  a  minimum  level. 
Shunk  v.  Buffalo  k  L.  E.  Traction  Co.   (Pa.)    736. 

P.U.R.1918D. 
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33.  No  limitation  should  be  placed  upon  the  time  for  tlie  redemption 
of  excess  fare  receipts  or  certificates  issued  by  an  interurban  railway 
company  to  persons  paying  fares  on  its  cars.  Shunk  v.  Buffalo  k  L.  E. 
Traction  Co.  (Pa.)  736. 

d.   Rates  for  municipal  plants. 

As  to  rates  of  water  companies  generally,  see  infra,  38,  39. 

34.  It  is  reasonable  that  a  city  should  pay  the  cost  of  fire  hydrant 
service  where  it  owns  a  water  utility  and  has  virtually  set  it  apart  as 
a  separate  entity  and  required  it  ultimately  to  carry  its  own  financing. 
Re  Kenosha  (Wis.)  751. 

e.  Street  rail%vay9» 

1,  In  general. 

Lower  rates  in  one  locality  than  those  granted  to  another  as  unlawful 

discrimination,  see  Discrimination,  6. 
Temporary  increase  in  street  railway  fares  from  5  to  6  cents  during 

war  times,  see  Retubn,  17. 
Segregation  of  street  railway  zones   in   passing   upon   application   for 

increase  in  fares,  see  Return,  26. 

Discu8i«ion  of  the  merits  of  zone  system  of  fttrtet  railway  rates 
with  the  reduction  in  fare  for  short  rides  to  3  or  4  cents,  p.  442. 

36.  A  street  railway  company  whose  x.tLte&  were  found  to  be  insuf- 
ficient was  temporarily  authorized  to  increase  its  fare  from  5  to  6  cents 
for  adults,  retaining  the  existing  fare  of  2^  cents  for  children,  but  was 
required  to  issue  coupon  books  for  the  convenience  of  the  public  without 
«  reduction  of  rates,  so  as  to  avoid  d^lay  and  inconvenience  arising  from 
the  making  of  change.    Re  United  R.  Co.  (Mo.)  302. 

2.  Transfers, 

36.  A  transfer  charge  by  street  railways  is  undesirable  and  works 
a  hardship  upon  a  considerable  portion  of  the  traveling  public.  Re 
United  R.  Co.   (Mo.)   392. 

/.   Telegraphs, 

Right  to  increase  in  telephone  rates  to  provide  for  discount  for  prompt 

payment,  see  Payment,  2. 
Kstabliii^hment  of  tolls  for  telephone  service  to  remove  congestion  due 

to  unlimited  free  service,  .see  Sebvick,  31. 
Rules  and  regulations  of  teleplione  companies  relative  to  reconnect  ion 

and  reinstallation   charges  approved   by  Arizona  Commission,  see 

Telephones,  1. 

37.  No  baseball  ticker  service  can  be  furnislied  by  a  telegraph  com- 
pany under  a  schedule  specifying  that  rates  for  such  service  "will  be 
P.U.R.1018D. 
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furnished  on  application,"  when*  tlio  statute  provides  that  the  rates 
shall  lie  specified  in  the  schedule.  Lang  v.  Western  U.  Teleg.  Co. 
(Ohio)  4.11. 

0.    Water. 

As  to  rates  of  municipal  water  plant,  see  supra,  34. 

Discrimination  in  water  rates,  see  Discrimination,  7. 

According  manufacturers'  water  rates  to  stockyards  and  railroads  and 
refusing  it  to  laundries  as  unjust  discrimination,  see  Discrimina- 
tion, 7. 

38.  A  laundry  is  not  entitled  to  a  special  manufacturers'  water  rate. 
Model  Laundry  Co.  v.  East  St.  Louis  &  Interurban  Water  Co.  (III.)  132. 

3i).  Meter  water  rates,  higher  than  those  cliar;;cd  manufatturers, 
were  held  unreasonable  as  compared  with  the  manufacturers'  rates, 
where  it  appeared  that  there  was  no  evidence  to  show  that  there  was 
any  difference  in  the  cost  of  the  services.  Model  Laundry  Co.  v.  East 
St.  I^uis  Interurban  Water  Co.  (111.)   132. 

REAL  ESTATE. 

Estimates  by  real  estate  men  as  basis  for  valuation  of  land,  see 
Valuation,  20. 

BEAR  LOT  UNE. 

Valuation  of  right  of  way  of  wat^  mains  laid  along  rear  of  lots, 
see  Valuation,  28. . 

REASONABLENESS. 

Of  rates,  see  Kates. 

Injunction   against   rendering   service   or    increasing   rates   before 

Commission  has  passod  on  reasonableness  of  rates,  see  Rates, 

15. 
Value  of  service  as  factor  to  be  consi'iered  in  determining  reason- 

ableness  of  return,  see  Rates,  20. 
Of  return,  see  Return. 
Reasonableness  of  amount  of  return,  see  Return. 

REDEMPTION. 

Of  excess  fare  certificates,  see  Rates,  32,  33. 

REFUND. 

Refund  of  excess  freight  charges,  see  Reparation. 

REFUNDING. 

Fees  upon  issuance  of  securities  by  reorganized  utility,  see  Secu- 
bity  Isbues,  3. 

BEHEABING. 

(  ertiorari  to  review  order  of  Commission  denying  rehearing,  see 
Ai»i»EAL  AND   Review,  5. 
P.r.R.19181). 
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DiRCUssion  of  necessity  of  having  Commission  order  modified  before 
appeal  to  court,  p.  556. 

1.  A  reliearing  should  be  denied  where  tlie  application  therefor  does 
not  allege  facts  different  from  those  already  considered,  or  it  is  appar- 
ent that,  if  fully  proved,  the  facts  set  up  would  not  result  in  changing 
the  Board's  conclusion.    Re  Xew  York  Teleph.  Co.  (N.  J.)  25. 

RELIEF. 

Relief  from  war-time  conditions  by  increase  in  rates,  see  Return, 
11-23. 

REMEDIES. 

See  Appeal  and  Review;  Injunction;  Prohibition. 

RENTAL. 

Policy  of  Commission  relative  to  approval  of  utility  lease  guar- 
anteeing specitied  rental,  see  Lflases,  1. 

REORGANIZATION. 

Fees  for  issuance  of  securities  by  reorganized  utility,  see  Security 
iTY  Issues,  3. 

REPAIRS  AND  REPLACEMENTS. 

Estimate  of  allowance  for,  nee  Keturn,  35,  36. 

Issuance  of  notes  to  secure  funds  for  replacement  of  property,  see 

SEcmiTY  Issues,  6. 
Rules  governing  maintenance  of  water  service  pipe,  see  Service,  12. 

REPARATION. 

Power  of  Xew  York  Commission  to  award  reparation,  see  Service,  2. 

Annotation  on  reparation  of  overcharges,  p.  391. 
Statement  of  rule  that  Xew  .Terser  Commission   is  without   power 
to  order  reparation,  p.  601. 

1.  A  claim  for  reparation  for  the  collection  of  an  alleged  excessive 
freight  rate  filed  with  the  Commission  more  tban  six  months  from  tlie 
time  the  shipments  were  delivered  at  destination  is  barred  by  §  10  (Gi 
<  f  Act  300,  of  the  Public  Acts  of  :Miclii;'nn  of  1009.  Consumers  Ice  Co. 
v.  Pere  Marquette  R.  Co.    (:^rieh.)    3SI). 

2.  Xo  reparation  will  he  allowed  for  charges  in  accord  with  rate 
schedules  on  file  with  the  lUinoio  Coumiission,  prior  to  the  time  when 
sucli  rates  are  found  to  be  excessive  and  illegal.  Model  Laundry  Co.  v. 
Kast  St.  Louis  &  Interurban  Water  Co.   (Ill.|    132. 

3.  A  public  utility  will  not  be  required  to  issue  certificates  evi- 
dencing payments  in  excess  of  prior  established  rates  upon  the  filing  of 
a  new  schedule,  since  the  receipted  bills  of  the  consumers  will  answer 
the  same  purpose  of  enabling  them  to  prove  the  amounts  paid.  Mt. 
Carmel  v.  Kdison  Electric  Illuminating  Co.  <Pa.)  464. 
P.U.R.1918D. 
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REPLACBMBHTS. 

See  Repaibs  and  Replacements. 

BEPRODUCTIOK  COST. 

As  measure  ol  value,  see  Valuation,  3a. 

Ascertainment  of,  see  Valuation,  7. 

Estimated  reproduction  cost  of  buildings,  see  Valuation,  18. 

RESERVE  FUND. 

Depreciation  reserve,  see  Depreciation. 

Reserve  fund  for  extensions  and  improvements,  see  Return,  17. 
Reserve  fund  for   street  railway   company  for  protection  against 
damages  and  looses  including  insurance,  see  Retl-rn,  41. 

RESIDENTIAL  DISTRICT. 

Jurisdiction   of  Commission  over  complaint  against  unloading  of 
freight  cars,  in  residential  district,  sec  Commissions,  3. 

RES  JUDICATA. 

Stock  exchange  as  concluded  by  judgment  against  telegraph  com: 
pany  relative  to  distribution  of  stock  quotations,  see  Judgment. 

RESTRAINING  ORDERS. 

See  generally,  Injunction. 

RETURN. 

1.   In  general,  1. 
11,   Potcern  and  duties  of  Commission,  2. 
Ill,   Reasonableness  of  return,  3^-32, 

a.   Amount  utility  entitlal  to  earn,  3* 
h.   Factors  to  be  considered,  11—23, 

1.  In  general,  4^0, 

2,  Value  of  service,  7. 

3.  Attraction  of  €*apital,  S. 

4,  Efficiency   of   management  and  character  of  serv- 

ice,  9. 
a.    War  conditions,  10—23. 

(a)  rtility  to  hear  part  of  war  burden,  lih-13. 

(b)  Emergency  relief,  14—23. 

(1)  In  general,  14—17. 

(2)  IVhen  emergency  exists,   IS. 

(3)  Proof    of    necessity    for    rate    increase, 

19,   20. 

(4)  \ecessity  for  appraisal,  21—23. 
o.   Retttm  as  a  whole,  24—27. 

d.   Reasonableness  of  particular  an^ounis,  2S—39. 

1.  Electricity,   2S. 

2.  Gas,  29. 

3.  Natural  gas,  30. 
P.U.R.1918D. 
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4,  Street  raiitraya,  31. 

5.  Water,  32, 

IV.   ContHderation  of  operating  exprnses,  33-^14 

a.  In  ae^wral,  33,  34, 

b.  Bstima'tea  of  future  expennen,  35,  30, 

c.  Salaries  and  office  expenses,  37^^ 9, 

d.  Legal  expenses,  40, 

e.  Protevtion  against  losses;  insurance,  4t 
V,   Return  of  municipal  plant,  42-^5, 

I.   In  general. 

Depreciation  reserve  invested  in  additions  and  betterments  to  earn  re- 
turn, see  Depreciation,  2. 

Franchifte  requiring  street  railway  company  to  pay  a  part  of  it*?  gross 
earnings  to  municipality,  see  Franchises,  1. 

Rates  of  return  as  factor  to  be  considered  in  fixing  rates,  see  Rates,  18. 

Bond  discount  to  be  amortized  from  earnings  ot  company,  see  Security 
Issues,  10. 

Inadequate  return  as  ground  for  denying  railroad  extension  to  war 
industry,  see  Service,  7. 

Capitalization  of  earnings  as  measure  of  fair  value,  see  Valuation,  4. 

Discussion  of  questions  considered  by  a  Commission  in  a  rate  case, 
p.  628. 

Discussion  of  effect  of  increase  in  street  railway  fares  upon  reve- 
nues received  therefrom,  p.  889. 

Discussion  of  thcf  propriety  and  effect  of  common  stockholders 
directing  corporate  affairs,  p.  176. 

1.  A  rate  of  return  as  fixed  by  a  Commission  represents  the  aver- 
age which  is  regarded  as  reasonable,  but  must  not  be  regarded  as  being 
so  rigidly  fixed  that  it  may  never  be  diminished  or  exceeded  during  the 
time  it  is  adjudged  reasonable.    Re  New  York  Teleph.  Co.  (N.  J.)  25. 

//.   Powers  ami  duties  of  Commission, 

2.  It  is  the  duty  of  tlie  New  York  Commission,  First  District,  if 
rates  previously  fixed  by  it  are  in  any  respect  unwarranted  because  of 
war-time  conditions,  to  make  such  readjustments  os  may  Ikj  necessary, 
rather  than  to  leave  this  pass  to  a  court  or  to  leave  the  companies  to 
struggle  along  on  a  rate  basis,  which  might  be  found  to  threaten  im- 
pairment of  capital,  the  prevention  of  extensions  and  additions  needed 
for  the  Adequate  service  of  a  developing  area,  and  eventually  an  actual 
decline  and  breaking  down  in  the  quality  of  the  service:  espeMally  in 
view  of  the  fact  that  the  courts  accept  the  findings  of  the  Commission 
as  final  when  supported  by  substantial  evidence.  Herrmann  v.  New- 
town Gas  Co.   (N.  Y.)  605. 

P.U.R.1918D.  69 
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///.  Rcasonahl^nesB  of  return, 

a.  Amount  utility  entitled  to  earn, 

3.  A  utility  is  entitled  to  earn,  besides  the  direot  expenses  of  op- 
eration and  maintenance,  an  amount  sufficient  fully  to  cover  the  taxes 
and  depreciation  upon  its  plant,  and  to  pay  a  reasonable  return  upon 
the  capital  inTested,  by  way  of  interest  and  profit.  Re  Kenosha  (Wis.) 
761. 

h.  Factors  to  he  considered* 

1.   in  general. 

4.  The  public  is  not  entitled  to  the  use  of  a  loll  bridge  for  a  nom- 
inal 8iun  merely  because  it  is  a  public  highway,  and  because  the  returns 
in  Uie  past  have  l>een  sufficient  to  defray  operating  expenses  and  repay 
the  original  investment.  Havre  de  Graee  &  P.  Bridge  Co.  v.  Towers 
(Md.)    484. 

.').  A  utility  organized  merely  as  part  of  a  land  development  enter- 
prise, while  not  entitled  to  the  same  consideration  on  an  application 
for  an  increase  in  rates  as  would  be  accorded  an  ordinary  utility,  should 
never Uieless  be  entitled  to  increase  rates  sufficiently  to  provide  a  return 
approximately  equal  to  the  actual  cost  ef  furnisliing  heat.  Public 
Service  Commission  v.  Carlin  Heating  Co.   (Md.)   699. 

6.  The  rates  of  a  utility  should  not  be  advanced  l)eyond  those  of  a 
competitor  in  the  same  field,  irrespective  of  whether  the  applicant  is 
receiving  a  fair  return.     Re  Citrus  Belt  Gas  Co.   (Cal.)   771. 

2,    Value  of  service. 

7.  Extortionate  rates  for  a  utility  rannot  Ije  justified  upon  the 
ground  of  necessity  to  earn  a  fixed  return  upon  its  property  value. 
Columbia  v.  Watts  Engineering  Co.   (Mo.)   157. 

3.  Attraction  of  capital. 

Discussion  of  necessity  of  reasonable  return  as  a  means  of  pro- 
curing capital,  p.  822. 

5.  If  public  service  corporations  are  to  be  permitted  to  make  the 
most  necessary  extensions  and  improvements,  or  even  to  refund  out- 
standing capital  obligations,  they  must  be  insured  such  rates  as  will 
yield  a  revenue  meelin;;  the  requirements  of  the  War  Finance  Corpora- 
tion, since  it  is  difficult  for  public  utilitiee  to  obtain  necessary  capital 
at  this  time  except  tlirough  such  corporation.  Re  Empire  Gas  &  K.  Co. 
(N.  y.)  912. 

4.   Efficdency  of  management  and  character  of  service. 

Discussion  of  the  duty  of  a  utiiity  to  make  active  efiforts  to  increase 
P.U.R.1918D. 
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the  consumption  of  the  commodity  handled  in  the  community  it  serves, 

p.  166. 

Discussion  of  methods  by  which  street  railway  company's  financial 
condition  may-  be  improred,  p.  893. 

9.  The  return  which  utilities  should  be  permitted  to  earn  should 
be  commensurate  with  the  ability  displayed  in  their  management.  He 
Monmouth  Public  Service  Ca   (111.)    121. 

6.  War  conditions. 

(a)   Utility  to  bear  part  of  tear  burden* 

Annotation  on  return  under  war  conditions,  p.  919. 

10.  A  utility  company  in  war  time  is  not  entitled  to  earn  dividends 
which  would  be  deemed  reasonable  in  normal  times,  since  stockholders 
should  bear  a  portion  of  the  increased  burdens  incident  to  war.  Re 
Pacific  Power  k  L.  Co.  (Idaho)   665. 

11.  Public  utilities,  although  entitled  to  a  return  that  is  sufficient 
to  secure  capital  for  necessary  extensions  and  improvements,  are  not 
entitled  to  emergency  war  rates  yielding  as  large  a  return  as  might 
reasonably  be  expected  in  normal  times.  Re  Empire  Oas  &  E.  Co. 
(X.  Y.)   912. 

12.  In  determining  what  shall  be  granted  by  way  of  rate  increases 
during  the  war,  both  consumers  aad  stockholders  should. realize  that,  in 
a  period  of  great  stress  and  in  meeting  conditions  for  which  neither  is 
responsible,  it  is  not  expedient  or  wise  to  contend  for  the  utmost  meas- 
ure of  rights.     Re  Haverhill  Gaslight  Co.   (Mass.)   151. 

13.  In  war  times,  when  sacrifices  are  required  of  all,  public  utilities 
which  have  enjoyed  exceptional  prosperity  in  the  past,  and  whose 
charges  have  been  more  than  would  have  been  regarded  as  reasonable 
had  they  been  ruled  on  before,  and  which,  notwithstanding  the  adverse 
general  conditions,  will  receive  a  substantial  net  return,  should  not 
expect  to  be  relieved  from  all  risk  of  receiving  a  return  somewhat  less 
than  that  which  is  held  to  be  reasonable  as  a  normal  standard.  Re 
New  York  Teleph.  Co.  (N.  J.)   26. 

(h)    Emergency  relief, 

(1)    In  general. 

Discussion  of  questions  to  be  determined  by  Commission  upon  appli- 
cation for  emergaicy  war  rate  increases,  p.  849. 

14.  Relief  on  account  of  the  increased  costs  of  operation  due  to 
abnormal  war  conditions  should  not  be  denied  a  utility  on  the  theory 
that  radical  increases  in  the  cost  of  living  might  have  been  avoided  by 
a  vigorous  policy  of  price  control  on  the  part  of  the  government.  Re 
Oklahoma  Oas  k  E.  Co.    (Okln.)    216. 

15.  A  utility  whose  oper»ting  results  for  the  preceding  nineteen 
months  show  a  substantial  net  balance  is  not  entitled  to  a  temporary 
emergency  rate,  even  though  during  the  period,  due  to  prior  expendi- 
P.U.R.19i8D. 
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tures  of  its  surplus  account  for  improvements  and  dividends  on  its 
common  stock,  it  is  unable  to  pay  dividends  on  its  preferred  stock.  Re 
Lincoln  Traction  Co.  (Neb.)  188. 

16.  In  passing  on  the  application  of  a  utility  engaged*  in  the  opera- 
tion of  a  street  railway  and  in  the  sale  of  electricity  and  heat,  for  a 
temporary  emergency  rate  for  the  railway  system,  the  operating  results 
of  the  combined  properties,  not  of  the  traction  department  alone,  must 
be  considered.     Re  Lincoln  Traction  Co.    (Neb.)    168. 

17.  The  Missouri  Commission  recommended,  upon  the  granting  of  a 
temporary  increase  in  street  railway  fares  from  5  to  6  cents,  that  the 
company  set  aside  any  excess  earnings  above  the  net  return  of  6  per 
cent  allowed  for  interest  and  dividends,  in  a  fund  to  be  used  as  a  re- 
serve or  to  be  expended  for  extens^ions,  improvements,  and  betterments 
with  the  consent  of  the  Commission,  without  capitalizing  the  same  as 
against  the  city,  and  with  due  regard  to  the  principle  that  such  excess* 
earnings  shall  primarily  accrue  to  the  benefit  of  the  general  public,  with 
a  view  of  making  it  unnecessary  to  change  tlie  rates  as  often  as  might 
otherwise  be  deemed  advisable.     Re   United   R.   Co.    (Mo.)    392. 

(2)   When  emergency  exists, 

18.  An  emergency  for  which  a  carrier  is  entitled  to  relief  by  a 
temporary  emergency  rate  exists  where  the  operating  revenues,  consid- 
ered in  connection  with  the  accumulated  rate  surplus,  are  insufficient 
to  operate  and  maintain  its  properties  and  to  pay  interest  on  such 
of  its  securities  as  a  default  in  the  payment  of  wliich  would  lay  the 
foundation  for  the  appointment  of  a  receiver.  Re  Lincoln  Traction  Co. 
(Neb.)   1G8. 

(3)   ^roof  of  necessity  for  rate  increase, 

19.  The  necessity  for  a  rate  increase  is  not  shown  by  mere  proof  oi 
large  increases  in  operating  expt-nscs  due  to  advance  in  the  cost  of 
labor  and  materials,  on  the  theory  that  existing  rates  nmst  be  deemed 
to  have  been  reasonable  at  the  time  fixod.  l)ccause  authorized  by  a  Com- 
mission, where  the  Commission  acted  without  a  complete  investigation 
and  analysis  of  the  facts,  and  entered  its  order  as  a  result  of  stipula- 
tions between  the  partien  who  are  not  the  same  as  those  to  the  later 
proceeding.    Re  Public  Service  Co.  (111.)  240. 

20.  A  public  utility  cannot,  even  in  war  time,  rest  its  claim  to  a  rate 
increase  on  bare  proof  of  abnormally  high  prices  of  labor  and  materials, 
since  this  would  not  necessarily  show  that  increases  in  rates  were  justi- 
fied, and  the  Commission  can  act  only  on  evidence  contained  in  the 
records.     Re  Public  Service  Co.   (111.)   240. 

(4)    Necessity  for  appraisal. 

21.  In  the  determination  of  whether  a  street  railway  is  entitled  to 
temporary  emergency  relief,  the  value  of  its  property  is  material  only 
so  far  as  it  concerns  the  amount  of  outstanding  bonds.  Re  Lincoln 
Traction  Co.   (Neb.)    168. 
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22.  It  is  necessary  for  a  Commission,  in  an  application  for  emer- 
gency relief  against  increased  operating  expenses  due  to  war,  to  enter 
upon  a  regular  rate  proceeding  with  a  reappraisal  of  tlie  corporate 
property;  it  appearing  that  no  change  in  relations  between  classes  of 
consumers  or  localities  is  concerned,  that  the  increase  is  asked  for  to 
cover  only  a  temporary  and  emergency  period  approximating  the  dura- 
tion of  the  war  or  less,  and  to  cover  only  the  elimination  of  a  current 
deficit  in  operating  expenses,  or  at  most  the  continued  earnings  of 
some  part  of  the  fair  and  reasonable  return  ordinarily  earned  by  the 
particular  company  in  normal  times.  Re  Queens  Borough  Gas  &  K.  Co. 
(N.   Y.)    842. 

23.  The  Idaho  Commission  may,  in  a  case  in  which  a  utility  com- 
pany's average  profits  for  several  years  past  have  not  been  excessive, 
treat  an  application  for  higher  rates  on  account  of  increased  costs  of 
operation,  as  a  war  measure,  and  grant  relief  without  a  valuation. 
Re  Pacific  Power  &  Light  Co.  (Idaho)   666. 

o.   Return  as  a  whole. 

24.  The  abandonment  of  a  franchise  obligation  for  service  as  to  a 
small  portion  of  a  street  railway  company's  line  is  not  justified  l^  a 
small  loR.s  H'sulting  therefrom,  since  the  return  from  the  whole  service 
should  bo  considered.     Re  Evansville  Street  R.  Co.   (Ind.)   685. 

25.  The  almndonment  of  a  franchise  obligation  to  render  street  rail- 
way service  as  to  a  small  portion  of  the  line  is  not  justified  by  a  mere 
showing  that  the  financial  condition  of  the  company  is  unsatisfactory; 
since  financial  relief  mu9t  be  sought  on  a  broader  basis  than  the  vaca- 
tion of  a  small  part  of  the  service  not  resulting  in  a  vital  saving.  Re 
Evansville  Street  R.  Co.   (Ind.)    685. 

26.  In  considering  an  application  of  a  street  railway  for  an  in- 
crease in  fares,  no  reason  was  found  by  the  New  Jersey  Commission 
for  considering  the  property  and  revenues  of  each  zone  separately,  for 
the  purpose  of  determining  whether  the  revenues  of  a  particular  zone 
constituted  a  fair  return  upon  that  portion  of  the  company's  property 
invested  therein.     Re  New  Jersey  &  P.  Traction  Co.    (N.  J.)    836. 

27.  An  interurban  railway  company  is  not  warranted  in  discontinu- 
ing the  running  of  special  cars  to  connect  with  passenger  trains  of  a 
steam  railroad  merely  because  that  branch  of  its  service  yields  very 
little,  if  any,  return,  where  the  public  convenience  requires  the  opera- 
tion of  such  cars,  and  the  company's  business  as  a  whole  is  remunera- 
tive, since  each  particular  service  rendered  by  a  railway  need  not  be 
compensatory.    Jones  v.  Kansas  City,  C.  C.  k  St.  J.  R.  Co.   (Mo.)  586. 

d.    Reasonablenesa  of  particular  amounts. 

1.   Electricty, 

28.  An  estimated  net  income  of  an  electric  plant  of  only  4  per  cent 
on  the  cost  of  reproduction  ia  insufllcicnt  to  maintain  the  credit  of  the 
utility  under  war  conditions.  Re  Marion  JJght  &  Heating  Co.  (Ind.) 
692. 
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2,   Gas. 

29.  A  return  of  6%  per  cent  on  its  fair  property  valuation  was  al- 
lowed an  indifferently  managed  gas  utility.  Re  Monmouth  Public 
Service  Co.  (111.)  121. 

3,  Natural  gas, 

30.  The  Oklahoma  Commisaion  authorized  a  natural  gas  distribut- 
ing company  to  increase  its  rates  above  its  franchise  maximum  to  earn 
an  estimated  return  of  less  tban  3  per  cent,  with  no  allowance  for 
depreciation,  where  it  appeared  that  the  franchise  rate,  which  had  been 
fixed  at  a  prior  time  in  contemplation  of  securing  gas  from  near-bv 
fields,  since  exhausted,  at  less  than  half  the  present  cost,  was  insuRi- 
cient  under  existing  conditions,  and  the  higher  rates  were  required  to 
induce  extensions  into  new  fields  and  thus  avoid  the  necessity  of  the 
abandonment  of  the  service.     Re  Consumers  Gas  Co.   (Okla.)   201. 

4.   Street  railways, 

31.  A  street  railway  company  was  held  entitled  to  a  return  of  6  per 
cent  on  its  investment  in  a  proceeding  to  determine  the  reasonablenesa 
of  its  rates.     Re  United  R.  Co.   (Mo.)    .392. 

5,   Water, 

32.  A  water  utility  should  be  entitled  to  a  return  of  at  least  7  per 
cent,  exclusive  of  depreciation,  provided  that  such  an  amount  can  ba 
derived  from  reasonable  rates.  Re  Capital  City  Water  Co.  (Mo*) 
561. 

IV,   Consideration   of   operating   expenses, 

a.   In  general, 

.33.  A  pul)lic  utility  in  war  times  should  economize  in  t'very  possible 
way  con^istont  with  good  service;  and  the  Idaho  Commission  will  not 
dnrinj;  ^lie  period  of  the  war  require  expenditures  (»f  money  upon  Ih*^ 
plant  that  are  not  absolutely  necessary.  Re  Pacific  Power  A-  L.  Co. 
(Idaho)   <■»(),"). 

34.  (ia^  consumers  should  bear  the  burden  of  the  increased  cost  of 
coal  necessarily  used  in  the  production  of  the  supply  with  which  tliev 
are  served.     Re  Pacific  Power  &  L.  Co.    (Idaho)    QGo, 

b.  Estimates  of  future  expenses. 

35.  It  is  unreasonable  for  a  Commission  to  estimate  the  allowance 
for  the  wages,  gas,  oil,  and  coal  paid  or  used  by  a  public  utility  at  a 
constant  sum  for  a  period  of  years  in  disregard  of  the  well-knoMm  up- 
ward trend  of  the  increased  cost  of  all  of  these  items  for  a  number  of 
years.  Havre  de  Grace  &  P.  Bridge  Co.  v.  Towers  (Md.)  484. 
P.U.R.1918D. 
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3U.  It  is  unreasonable  for  a  Commission  to  estimate  the  cost  of  re- 
p^ir*^  of  a  toll  bridge  for  the  ensuing  five  years  at  a  fixed  amount, 
where  tlie  Commission  also  estimates  that  there  will  be  a  constantly  in- 
creasing gross  revenue  derived  from  the  use  of  the  bridge  during  that 
period.     Havre  de  Grace  4  P.  Bridge  Co.  v.  Towers   (Md.)   484. 

c.   Salaries  and  office  expenses. 

Discussion  of  the  necessity  of  providing  adequate  compensation  for 
telephone  operators  to  secure  proper  service,  p.  214. 

37.  The  Missouri  Commission,  in  estimating  the  operating  expenses 
of  a  gas  utility  in  a  rate  proceeding,  eliminated  an  item  of  $1,000  for 
the  salary  of  a  president  and  a  treasurer,  residiDg  in  another  citj»  where 
it  appeared  that  the  local  manager  attended  to  practically  all  of  the 
business  of  the  utility.  Colimibia  v.  Watts  Engineering  Co.  (Mo.) 
157. 

38.  The  Maryland  Commission  cannot  treat  a  portion  of  salaries 
paid  to  ofiicers  of  a  utility  as  an  improper  charge  against  income, 
unless  there  has  been  a  flagrant  abuse  of  the  power  of  the  directors  of 
the  corporation  in  fixing  such  salaries,  since  this  would  be  an  inter- 
ference with  the  financial  management  of  the  -  company.  Havre  de 
Grace  &  P.  Bridge  Co.  v.  Towers  (Md.)  484. 

30.  In  estimating  operating  expenses  for  a  water  utility,  also  en- 
gaged in  the  real  estate  business,  in  a  rate  case,  the  California  Commis- 
sion refused  to  permit  the  inclusion  of  a  salary  for  a  city  manager,  in 
addition  to  that  of  the  local  superintendent,  where  it  appeared  that, 
if  the  latter  devoted  his  entire  attention  to  the  water  bu8ine.ss,  so  far 
as  its  needs  were  concerned,  the  city  oflice  would  be  unnecessary. 
Sherman  v.  California-Michigan  Land  &  Water  Co.  (Cal.)  93. 

fZ.   Legal  expenses, 

40.  An  allowance  of  $1,000  per  annum  for  lejral  expenses  of  a  utility 
against  which  actions  were  pending  to  the  aggregate  amount  of  $30,000 
is  imreasonable.    Havre  de  Grace  &  P.  Bridge  Co.  v.  Towers  (Md.)  484.* 

e.  Protection  against  losses;  insurance, 

41.  A  reserve  of  5  per  cent  of  the  gross  revenue  of  a  street  railway 
company  for  injuries  and  damages,  and  of  J  of  1  per  cent  of  gross 
revenue  for  insurance,  was  held  reasonable.  Be  United  R.  Co.  (Mo.) 
392. 

F.   Return  of  municipal  plant. 

Discussion  of  methods  of  securing  reduction  in  pumpage  of  water  in 
estimating  the  expenses  of  a  municipal  water  plant,  p.  764. 

42.  A  municipal  corporation  owning  and  administering  a  municipal 
utility  is  entitled,  if  it  so  desires,  to  earn  a  return  upon  the  invest- 
ment commensurate  with  what  Avould  be  reasonable  in  the  case  of  a, 
private  corporation.     Re  Kenosha   (Wis.)   751. 
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4.'{.  A  municipality  which  has  operated  a  utility  which  has  been 
highly  profitable  in  the  past  should  be  willing  to  forego  large  returns 
during  a  time  of  abnormal  conditions  created  by  war.  Ke  Kenosha 
( \Vi«. )   751. 

44.  An  injustice  is  done  to  the  patrons  of  a  utility,  especially  a 
municipal  utility,  established  primarily  for  service,  and  not  for  gain, 
to  the  extent  that  the  earnings  are  suflicient  to  supply  new  capital  for 
the  purpose  of  retiring  outstanding  securities,  and  adding  to  and  ex- 
tending the  plant.     Re  Kenosha   (Wis.)    751. 

45.  The  item  of  taxes  is  a  legitimate  element  of  expense  whether 
the  plant  be  municipally  or  privately  owned.    Re  Kenosha  (Wis.)  751. 

RETURir  A8  A  WHOI& 

See  Return,  24-27. 

RBVBNUES. 

See  Return. 

See  Appeal  and  Review. 

REVOCATIOH. 

Necessity  of  rehearing  before  reToking  Commission  order  under 
New  Jersey  statute,  see  Orders,  1. 

RIGHT  OF  WAT. 

Taking  of  land  for  electric  railway  right  of  way,  see  Eminent 

Domain,   1-7. 
Valuation  of,  see  Valuation,  28. 

RISK. 

As  factor  to  be  considered  in  fixing  rates,  see  Rates,  18. 

ROUTES. 

Franchises  should  not  undertake  to  regulate  routing  of  street 
cars,  see  Service,  5. 

Rules  for  routing  of  street  cars  in  District  of  Columbia,  p.  118. 

RUUBS  AND  REGUUkTIOHS. 

Rules  relative  to  discount  for  prompt  payment  and  discontinu- 
ance for  nonpayment,  see  Payment,  1-3. 

Modification  of  existing  rules  relative  to  extensions  of  service,  see 
Skbviob,  8. 

Rules  and  regulations  of  telephone  company  approved  bj  Arizona 
Commission,  see  Telephones,  1. 

SAUkRIES. 

Salaries  of  officers,  see  Roturn,  37-39. 
P.U.R.1918D. 
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Discussion  of  the  necessity  of  providing  adequate  oompeuBation  for 
telephone  operators  to  secure  proper  service,  p.  214. 

SALE. 

Valuation  for  sale  purposes  not  binding  in  rate  proceeding,  see 
Valuation,  6. 

Materials  and  supplies,  to  be  included  in  sale  Taluation,  see  Valu- 
ation, 14. 

SAIX  PRICE. 

As  measure  of  value,  see  Valuation,  5. 

8AVIH6  OVER  STEAM. 

Valuation  of  water  rights  by  capitaliaing  saFing  oww  steam, 
see  Valuation,  31,  32. 

SCALES. 

Installation  of  track  scales,  see  Statutes,  1. 

SCHEDULES. 

Failure  of  public  utility  to  file  schedule  of  rates  as  preventing 
it  to  furnish  service  on  private  contract,  see  Sebvicc,  28. 

SECURITT  ISSUES. 

/.  In  general,   i— d. 

//.  Jurisdiction,  powers,  and  duHes  of  Commission,  4,  5. 
III.   Purpose,  6, 
IV.  Amount,  7,  8. 

F.  Sale  price,  9,  lO. 

I.  In  general. 

Value  for  security  issue  piirposes  not  binding  in  rate  proceeding,  see 
Valuation,  •. 

Annotation  on  security  issues,  p.  888. 

Table  showing  bond  and  stock  issues  of  United  Railways  Com- 
pany of  St.  Louis  as  of  December  31,  1917,  p.  415. 

Table  showing  market  value  of  securities  issued  by  United  Rail- 
ways Company  of  St.  Louis,  p.  417. 

1.  Tlie  matorial  question  upon  an  application  by  a  public  utility 
company  for  authority  to  issue  bonds  to  be  secured  by  mortgage  or 
trust  deed  is  whether  the  proposed  bonds  are  adequately  secured.  Re 
Nocjalen  Electric  Light  &  P.  Co.    (Ariz.)    381. 

2.  A  statute  providing  for  fees  to  be  paid  by  a  utility  to  a  Public 
Service  Commission  for  services  in  connection  Avith  the  issuance  of  ae- 

'curities  should  be  construed  in  favor  of  the  state  rather  than  the  utility. 
Kansas  City  R.  Co.  v.  Public-  Service  Commis.-iion    (Mo.)    12. 

3.  The  issuance  of  bonds  by  a  reorganized  utility  company  acquir- 
P.U.R.1918D. 
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ing  title  through  a  foreclosure  cxtinguipliing  prior  obligations  ig  not 
within  the  proviso  of  a  statute  relieving  il  from  the  payment  of  fee* 
to  a  Commission  for  services  in  connection  with  the  issuance  of  securi- 
ties "for  the  discharge  or  lawful  refunding  of  its  obligations."  Kansas 
City  U.  Co.  v.  Public  Service  ('ommission    (Mo.)    12. 

II.   JurindirtioHf   poivers,   and  duties  of  CotnmiHsion. 

4.  The  Ohio  Commission  cannot  withhold  approval  of  an  issue  of 
securities  to  reimburse  the  treasury  of  the  company  for  moneys  ex- 
pended, on  the  mere  ground  that  the  exjieiulitures*  were  unlawfully 
made;  since  this  is  a  question  for  the  courts.  Re  New  York  C.  R.  Co. 
(Ohio)    449. 

5.  It  is  doubtful  whether  the  Arizona  Commission  has  power  to 
require  a  public  utility  company  to  issue  stock  instead  of  bonds. 
Re  Nogalcs  Electric  Light  &  P.  Co.  (Ariz.)  381. 

/I/.   Purpose. 

6.  Notes  cannot  be  issued  by  a  public  utility  company  to  secure 
funds  for  replacement  of  property.    Re  Nogales  Electric  Light  A  P.  Co* 

(Ariz.)    381. 

/r.   Amount. 

7.  The  Indiana  Commission  will  not  authorize  an  issue  of  bonds  in 
excess  of  the  present  or  depreciated  value  of  a  utility  company's  physi- 
cal property.     Re  Merchants  Heat  &  Light  Co.   (Ind.)   808. 

8.  The  Indiana  Commission  -will  not  authorise  the  issue  of  securi- 
ties in  excess  of  an  amount  on  which  there  should  be  a  return  in  event 
of  a  rate  adjustment  based  upon  value.  Re  Merchants  Heat  &  Light 
Co.  (Ind.)  808. 

F.    Sale  price. 

9.  The  Michigan  Commission  will  not  allow  an  issuance  of  $270,- 
000  worth  of  securities  to  be  sold  at  such  a  rate  of  discount  as  to  yield 
only  $172,000.     Re  Gifford    (Mich.)    9. 

10.  Public  utility  bonds  should  not  be  issued  at  an  excessive  dis- 
count, since  bond  discount  is  ordinarily  subject  to  amortization  from 
the  earnings  of  the  company.  Re  Nogabs  Electric  Light  k  P.  Co. 
(Ariz.)    381. 

SERVICE* 

/.   In  general f  1. 
II.  JurUidietion,  powera,  and  duties  of  Commission,  2^6, 
III.  Exteti»i€>nSf  6^11. 

a.  In  general,  6—S. 
h.   Apportijonment  of  cost,  9. 
c.  Consumers'  guaranty,  lO,  11, 
P.r.R.1918D. 
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iV,   Metertt  and  nervice  coniiectiofis ;  ownertihip;  fees,  12,  13. 

V.   Discrimination, 
VI.   Service  by  particular  utilities,   14:^^4. 

a.   Electricity. 

h.   Gas,  14r~ie. 

c.  Interurban  railtcays,  17,  IS,  ^ 

d.  Natural  gas,  19. 

e.  Railroads,  20-23.. 

1.  Freight  car  service,  20,  21. 

2.  Pansenger  train  service,  22. 

3.  Station  facilities,  23. 

f.  Street  railways,  24—26. 

1.  Abando^tment,  24,  26, 

2.  **8kip  stops,**  20. 

g.  Telegraphs,  27,  28. 
hr.   Telephones,  29—34. 

1.  In  general,  29—32. 

2.  Physical  connections,  33,  34» 

I.   In  general. 

Discontinuance  of  service  for  nonpayment  of  bills,  see  Payment,  3. 
Injunction  against  rendering  service  or  increasing  rates  before  Commis- 
sion has  passed  on  reasonableness  of  rates,  see  Rates,  15. 

DiKeu8sion  of  inadvisability  of  fixing  character  of  service  in  ordi- 
nances or  franchises,  p.  747. 

Discussion  of  reasonable  prosperity  as  a  requisite  for  reasonable 
service,   p.   332. 

1.  it  is  incumbent  upon  utilities  to  continue  to  give  service  until 
permitted  to  discontinue  by  order  of  the  Commission.  Sapulpa  v. 
Sapulpa  Electric  Interurban  R.   Co.    (Okla.)    529. 

II.   Jurisdiction,   jwwcrtt,   ami   duties  of  Commission, 

Power  of  Ohio  Commission  to  require  telephone  company  to  cease  fur- 
nishing telephone  service,  see  Commisbionh,  5. 

Power  of  Commission  to  fix  diffen»nt  standards  for  quality  of  gas  than 
those  contained  in  municipal  ordinances,  see  Constitutional  Law, 
2. 

Power  of  Commission  to  require  utility  not  to  discharge  employees 
because  of  membership  in  union  on  theory  that  it  is  an  exorcise 
of  jurisdiction  over  service,  see  Oonstitutional  Law,  8. 

Power  of  Illinois  Commission  relative  to  weighing  of  cars  and  of  freight, 
see  Statutes,  1. 

2.  The  inquiry  of  the  New  York  Commission,  Second  District,  un- 
der a  complaint  of  a  customer  that  he  has  been  required  to  pay  the 
cdst  of  installing  gas  service  from  the  main  to  a  point  on  his  premises, 
is  limited  to  the  reasonableness  of  the  tariff  regulation  under  which  the 
r.U.R.1918D. 
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char^'e  was  exacted,  since  it  is  without  power  to  award  reparation. 

Curtis  V.  Elmira  Water,  Light  &  R.  Co.   (N.  Y.)   41. 

3.  The  New  York  Commission,  First  District,  cannot  change  fran- 
chise requirements  witti  refeience  to  extensions  of  service,  and  certainly 
will  not  postpone  the  fulfilment  of  such  obligations  until  the  conclusion 
of  the  war,  where  there  has  been  no  bona  fide  effort  by  the  company  to 
perform  its  legal  duty,  and  where  any  present  hardship  which  will  re- 
sult from  requiring  it  to  comply  is  the  consequence  of  a  long  and  per- 
sistent course  of  evasion  and  disregard  of  its  obligations.  Re  New 
York  &  Q.  County  R.  Co.    (N.  Y.)    186. 

4.  The  Oklalioma  Commission  cannot,  as  a  matter  of  law  or  public 
policy,  require  tlie  continuanee  of  servicQ  in  order  to  maintain  the  prop- 
erty values  along  a  particular  electric  street  railway  line.  Sapulpu  v. 
Sapulpa  Electric  Interurban  R.  Co.   (Okla.)   529. 

5.  Provisions  regulating  the  servioe  and  routing  of  cars  of  a  street 
railway  should  not  be  included  in  a  franchise  ordinance  in  Pennsyl- 
vania, since  these  are  matters  the  Public  Service  Company  Law  has 
placed  under  the  control  of  the  Commission.  Re  "Erie  City  Passenger 
R.  Co.  (Pa.)  64. 

///.   Extensions, 

a.   In  general. 

Power  of  New  York  Commission  to  change  franchise  requirements  with 
reference  to  extensions  of  service,  see  supra,  3. 

Extension  of  telephone  service  where  residents  cannot  seizure  service 
elsewhere,  see  infra,  32. 

Denial  of  certificate  of  convenience  for  extension  of  interurban  railway 
during  war  times,  see  Ckrtipicatf  or  Convexience  and  Neces- 
sity, 1. 

Requiring  consumers  to  perform  part  of  work  of  extending  telephone 
line  as  condition  to  service,  see  Discrimination,  0. 

Discussion  of  what  constitutes  reasonable  necessity  f«»r  extension 
of  electric  service  during  war  times,  p.  146. 

6.  Service  extensions  should,  from  a  patriotic  standpoint,  be  lim- 
ited, during  war,  to  those  of  reasonable  necessity.  Re  Commonwealth 
Edison  Co.    (HI.)    139. 

7.  A  railroad  company  should  not  be  required  to  ihvest  capital  in 
facilities  for  the  extension  of  service  even  to  a  shipyard  engaged  in 
government  work  in  time  of  war,  it  appearing  that  the  investment  of 
capital  for  this  purpose  would  make  it  impossible  for  the  railroad  to 
perform  public  duties  to  other  patrons,  that  there  is  no  assurance  of 
an  adequate  return,  and  that  the  shipbuilding  company  can  obtain  its 
materials  and  supplies  in  another  manner.  Re  Freeport  Shipbuilding 
Co.  (Me.)  481. 

8.  Existing  rules  as  to  extension  of  electric  service  should  not  be 
so  limited  or  suspended,  even  where  public  policy  demands  that  exten- 
sions be  limited  to  cases  of  absolute  necessity,  bo  as  to  leave  utilitiej 
P.r.R.1918D. 
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the  sole  arbiters  of  the  necessities  of  each  individual  case.     Re  Com- 
monwealth Edison  Cki.  (III.)  139. 

h,  ApparHonment  of  co&t. 

9.  An  electric  utility,  owing  to  war  conditions,  was  temporarily  au- 
thorized to  put  into  effect  the  following  rules  governing  the  construction 
of  extensions:  (a)  When  the  gross  annual  revenue  equals  or  exceeds 
33 Vs  per  cent  of  the  cost  of  the  extension  it  shall  be  made  at  the  com- 
pany's expense;  (b)  when  the  gross  annual  revenue  will  be  less  than 
33^  per  cent,  but  more  than  20  per  cent,  the  company  will  make  the 
extension  provided  the  prospective  consumer  advances  the  entire  cost 
thereof  to  be  refunded  on  a  basis  of  20  per  cent  of  monthly  bills,  or  th(» 
consumer  may  construct  at  his  own  expense  sufficient  of  the  extension 
to  bring  it  within  the  first  class;  (c)  until  further  order  of  the  Com- 
mission, applications  for  service  where  the  gross  annual  revenue  will 
be  less  than  20  per  cent  need  not  be  accepted  by  the  company;  (d)  all 
extensions  within  the  incorporated  limits  of  cities  or  towns  to  be  made 
at  the  expense  of  the  utility.  Re  Mt.  Whitney  Power  &  £.  Co.  (Cal.) 
659. 

c.   Consumers*  ffuaranty, 

10.  A  consumer  desiring  an  extension  of  electric  service  should  be 
required  during  war  times  to  deposit  with  the  company  the  cost  thereof, 
in  order  that  he  may  be  impressed  with  the  necessity  for  conservation 
and  the  desirability  of  the  elimination  of  construction  of  a  nonessential 
character,  and  that  the  utility  be  relieved  of  the  need  of  undertaking 
financial  obligations  on  unfavorable  terms.  Re  Commonwealth  Kdi- 
son  Co.   (111.)    139. 

11.  Public  utility  companies  should  pay  interest  to  consumers  upon 
all  amounts  of  extension  deposits  wholly  in  excess  of  those  which  would 
be  required  under  the  Illinois  Commission's  existing  rule  31,  of  general 
order  20,  with  reference  to  extensions.  Re  Commonwealth  Edison  Co. 
(111.)   139. 

iV.   Meters  and  service  connections;  ownersMp;  fees. 

See  also  snpra,  2. 

Utility  to  bear  expense  of  adjusting  gas  appliances  upon  the  substitu- 
tion of  a  heating  for  a  lighting  standard,  see  infra,  16. 

Requiring  consimiers  living  beyond  limits  of  municipality  to  install 
meters  at  their  own  expense  as  unlawful  discrimination,  see  Dis- 

CBIMINATION,  8. 

12.  Until  such  time  as  there  may  be  an  oflicial  determination  of  an 
equitable  uniform  rule  applicable  to  all  companies  pertaining  to  th» 
laying  and  maintaining  of  water  service  pipes,  the  rules  of  the  com- 
pany in  effect  at  the  time  the  service  pipes  were  first  installed  should 
control,  unless  such  rule  should  be  changed  by  mutual  agreement  be- 
tween the  company  and  the  consumer.  Re  Griswold  (Conn.)  109. 
P,U.R.1918D. 
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13.  A  regulation  of  a  gas  utility  requiring  a  consumer  to  paj  the 
cost  of  installing  gas  service  from  the  main  to  meter  is  unreasonable; 
since  the  reasonable  apportionment  of  this  expense  is  for  the  company 
to  pay  tlie  cost  from  main  to  curb,  including  the  expenses  of  the  curb 
box,  and  for  the  consumer  to  bear  the  expense  from  curb  to  meter. 
Curtis  V.  Elmira  Water,  Light  &  R.  Co.  (N.  X-)  41. 

V,   Discrimination, 
Discrimination  in  service,  see  DisonDfiNATiON,  8,  9. 

F/.   Service  by  particular  utilities. 

a.  Electricity, 

Extensions  of  electric  service;  apportionment  of  cost;  consumers'  guar- 
anty, see  supra,  6,  8-11. 

h,   Oas. 

Power  of  Commission  to  fix  different  standards  for  quality  of  gas  than 
those  contained  in  municipal  ordinances,  see  Constitutional  Law, 
2. 

Discussion  of  desirability  of  having  uniform  standard  of  gas  service 
in  municipalities  served   by  the   same  company,  p.   260. 

14.  Ordinances  designed  to  eliminate  the  unnecessary  opening  of 
pavements  by  requiring  gas  service  connections  not  at  present  needed, 
but  likely  to  be  necessary  in  the  future,  to  be  made  in  advance  at  the 
consumer's  expense,  do  not  authorize  a  utility  to  compel  consumers  to 
bear  the  entire  expense  of  a  new  installation  on  streets  already  paved 
or  on  unpaved  streets  whose  pavement  is  not  in  immediate  contempla- 
tion.    Curtis  v.  Elmira  Water,  Light  &  H.  Co.   (N.  Y.)   41. 

16.  The  fact  that  a  municipal  waterworks  compels  consumers  to  pay 
the  entire  cost  of  installing  service  pipe  from  main  to  meter  does  not 
justify  a  private  gas  utility  in  requiring  service  installations  on  the 
same  basis.    C  urtis  v.  Elmira  Water,  Light  &  R.  Co.  (N.  Y.)  41. 

16.  The  expense  of  adjusting  gas  appliances  to  conform  to  a  change 
in  the  oalorifi*^  value  of  the  gas,  or  the  substitution  of  a  heating  for  a 
lighting  standard,  should  be  borne  by  the  company.  Re  Public  Service 
Co.    (111.)    240. 

c,   Interurhan  railways. 

Return  as  a  whole  as  affecting  right  of  interurban  railway  to  discon- 
tinue running  of  special  cars  to  connect  with  passenger  trains  of 
st<*am  railroad,  see  Retubn,  27. 

Discussion  of  the  propriety  of  permitting  an   electric   interurban 
line,  a  subsidiary  of  a  steam  railroad,  to  make  extensions  to  absorb  the 
freight  business  of  another  steam  line  in  competition  with  the  parent 
company  while  both  railroads  are  under  government  control,  p.  467. 
IM'.R.IDISD 
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17.  Ah  interurban  railway  company  cannot  successfully  urge,  as  a 
ground  for  discontinuing  the  operation  of  special  cars  to  connect  with 
the  passenger  trains  of  a  steam  railroad,  that  it  is  performing  the  duty 
and  bearing  the  terminal  expenses  of  the  steam  railroad  in  trausferrin^ 
l)assenger8  between  cities  formerly  readied  by  the  steam  railroad,  where 
it  appears  that  passengers  began  transferring  to  and  from  tbe  inter- 
urban railway  upon  the  construction  of  tbat  line,  and  before  the  steam 
railroad  ceased  carrying  passengers  between  such  cities,  due  to  the  fact 
that  the  interurban  line  provides  a  more  direct  and  convenient  route; 

*  ^ince  it  is  the  duty  of  the  railway  to  maintain  adequate  service  for  the 
public  who  wish  to  use  its  road,  and  any  equities  between  the  companies 
can  be  adjusted  by  the  establishment  of  through  and  joint  rates. 
Jones  V.  Kansas  City,  C.  C.  &  St.  J.  R.  Co.   (Mo.)   586. 

18.  An  interurban  railway  should  be  required  to  operate  special  cars 
to  connect  with  passenger  trains* of  a  steam  railroad  for  tlie  purpose  of 
transferring  passengers  to  and  from  a  near-by  city,  where  its  line  af- 
fords the  most  direct  and  convenient  route  between  the  steam  railroad 
4ind  the  business  section  of  the  city.  Jones  v.  Kansas  City,  €.  G.  & 
St.  J.  R.  Co.   (Mo.)   586. 

d.   Natural   gas, 

19.  A  natural  gas  company  cannot  require  an  election  as  between 
its  service  and  that  of  a  rival  company  where  the  consumer,  with  fuU 
knowledge  and  without  objection,  has  been  served  for  more  than  a  dozen 
yrears  by  the  two  companies.  McMillen  v.  Greensboro  Gas  Co.  (Pa.) 
855. 

e.   Railroads, 

Jurisdiction  of  Commission  against  complaint  against  annoyance  caused 
by  unloading  freight  cars  in  residential  district,  see  Commissions, 
3. 

Annotation  on  railroad  service,  p.  200. 

i.   Freight  car  service. 

Extension  of  railroad  service  to  war  industry,  see  supra,  7. 

20.  Cribs  and  bins  for  the  storage  of  grain  from  which  ears  may  be 
loaded  within  twenty-four  hours  do  not  constitute  a  wareliouse  within 
the  meaning  of  the  Nebraska  Commission's  rules  entitling  the  owner 
of  a  warehouse  to  special  car  privileges  as  a  ''regular  shipper."  Rom- 
berg V.  Chicago,  B.  &  Q.  IX.  Co.   (Neb.)    177. 

21.  Corn  on  the  ear  should  not  be  considered  as  ready  for  ship- 
ment in  determining  the  number  of  cars  to  which  a  shipper  is  entitled. 
Somberg  v.  Chicago,  B.  &  Q.  R.  Co.    (Neb.)    177. 

2.   Passenger    train   seiTire. 

22.  The  ciurtailment  of  passenger  service  on  a  railroad  on  account 
P.U.R.1!)18D. 
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of  the  increased  demands  imposed  upon  it  by  war  conditions  may  be 
justilied  although  the  resulting  service  would  not  be  adequate  in  normal 
times;  especially  where  the  inconvenience  is  partially  obviated  by  auto- 
piobile  service.     Schaad  v.   Lehigh   Valley  R.   Co.    (Pa.)    856. 

a.  station  fmoUUiea. 

23.  In  a  hearing  before  the  Corporation  Commission,  involving  the 
removal  of  a  railway  station  from  its  present  location  to  another,  which 
it  was  alleged  would  be  more  convenient  for  the  inhabitants  of  a  near-  , 
by  village,  the  probable  cost  to  the  company  of  removin^r  said  station 
and  the  facilities  connected  therewith  came  into  qucBtion.  (Qualified 
witnesses  on  behalf  of  the  railway  company  testified  that  such  removal 
would  cost  in  the  neighborhood  of  $24,000.  Without  any  witnes:^s  tes- 
tifying to  the  contrary,  the  Commission  found  that,  **from  viewing  the 
groimds  and  general  knowledge  of  the  cost  of  way  and  structure,"  the 
estimate  of  the  appellant  was  about  twice  the  actual  cost.  Held,  that 
such  finding  was  not  supported  by  the  evidence.  Atchison,  T.  &  S.  F. 
R.   Co.   V.   Wolverton    (Okla.)    194. 

/.   Street  raiUvays, 

Return  as  a  whole  as  affecting  right  of  street  railway  company  to  aban- 
don part  of  its  line,  see  Return,  24,  25. 

Annotation  on  street  railway  service,  p.  118. 

Rules  ordered  for  the  purpose  of  securing  better  street  railway 
service  in  the  District  of  Columbia,  relating  to  the  location  of  stopping 
places,  double-berthing,  zones  of  safety,  front-end  fare  collectors,  cap- 
ital traction  cars,  precedence  of  street  railway  traffic  at  intersecting 
streets,  parking  of  automobiles,  limiting  of  vehicular  traflic  on  certain 
streets,  distribution  of  equipment,  routes  of  high  and  low  speed  cars, 
reduction  in  the  number  of  stopping  places,  loading  platforms,  and 
rerouting  of  cars,  p.  118, 

1,  Abandonment, 

24.  The  mere  fact  that  the  operation  of  a  small  portion  of  a  street 
railway  line  is  not  absolutely  essential  so  far  as  through  traffic  is  cim- 
cerned  does  not  justify  abandonment  of  a  frtincliise  obligation  to  con- 
tinue it,  since  there  may  be  strong  local  reasons  for  its  continuance. 
Re  EvamsviUe  Street  R.  Co.    (Ind.)    685. 

25.  The  abandonment  of  service  on  an  electric  street  railway  line 
operated  at  a  loss  was  authorized;  it  appearing  that  the  entire  system 
was  operated  at  a  loss,  that  reasonable  service  would  be  provided  on 
other  lines,  and  that  the  rails  of  the  abandoned  line  could  be  used  in 
the  completion  of  a  necessary  interurban  line.  Sapulpa  v.  Sapulpa 
Electric  Interurban  R.  Co.  (Okla.)  .')29. 

2.  '*Ship  stops.'* 

26.  A  system  of  *'hkjp  stops'*  for  street  railway  lines  In  the  Distriet 
P.U.R.1918D. 
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of  Colmnbia  was  ordered  adopted,  it  appearing  that  the  running  time 
would  thereby  be  reduced  by  15  to  20  per  cent,  with  a  corresponding 
increase  in  service,  and  a  considerable;  saving  in  the  consumption  of 
coal.    Re  Street  R.  Service   (D.  C.)   114. 

g.   Teleffvaphs. 

27.  A  telegraph  company  in  Ohio  is  not  bound  to  furnish  baseball 
ticker  senice,  until  such  time  as  it  has  a  proper  schedule  for  the 
same  on  file  with  the  Commission.  Lang  v.  Western  U.  Teleg.  Co. 
(Ohio)   451. 

28.  A  public  utility  company  in  Oliio  which  has  not  filed  a  lawful 
rate  schedule  cannot  render  service  on  private  contract.  Lang  v.  West- 
em  U.  Teleg.  Co.  (Ohio)  451. 

h.    Telephones, 

Jf.   In  general. 

Duplication  of  telephone  facilitie8  to  enable  stockholders  of  mutual  com- 
pany to  receive  service,  see  ^Ionopoi.y  and  CoMPETmoN,  3. 

Rules  of  telephone  company  as  to  recx)nne<*tion  and  reinstallation  diarges 
approved  by  Arizona  Commission,  see  Texephones,  1. 

Discussion  of  the  necessity  of  providing  adequate  compensation 
for  telephone  operators  to  secure  proper  service,  j».  214. 

Statement  of  rule  that  telephone  company  cannot  require  person 
desiring  extension  of  service  to  become  a  stoekliolder,  p.  864. 

29.  A  utility  which  has  failed  to  furnish  satisfactory  telephone 
service,  although  possessing  a  mechanically  adequate  plant  and  an  oper- 
ating force  sufficient  in  number  and  experience,  upon  being  ordered  to 
furnisli  adequate  service  by  the  Oklahoma  Commission,  must  determine 
the  ways  and  means  of  effecting  the  result.  Roebuck  v.  Southwestern 
Bell  Teieph.  Co.  (Okla.)  210. 

.30.  A  general  demoralization  of  telephone  service  due  to  a  lack  of 
discipline  in  the  company's  organization  is  a  condition  calling  for  most 
severe  criticism  and  vigorous  action.  Roebuck  v.  Southwestern  l^ell 
Teieph.  Co.    (Okla.)   210. 

31.  The  Indiana  Commission  will  not  permit  the  establishment  of 
tolls  for  telephone  service  merely  for  the  purpose  of  removing  conges- 
tion which  exists  because  of  unlimited  free  service.  Re  Citizens  Telepli. 
Co.   (Ind.)   558. 

32.  A  telephone  company  should  extend  its  service,  in  the  absence 
of  unvsual  circumstances,  whenever  it  is  so  located  in  a  community 
that  the  residents  cannot  secure  service  except  from  it.  Sharp  v. 
Kranzburg  Farmers  Teieph.  Co.   (S.  D.)   862. 

2.  Phy steal  eonneetions. 

Toll  contracts  between  telephone  companies  as  affecting  right  of  tiiird 

company  to  physical  connection,  see  Constitutional  Law,  6. 
P,U.R.1918D.  70 
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Injunction  against  order  requiring  physical  connection  on  account  of 
interference  with  service  of  third  cdmpany,  see  Ixjuxcnox,  1. 

33.  Direct  pliy^ical  connection  between  the  lines  of  a  toll  company 
and  a  local  company  is  preferable  to  connection  throu;?h  the  exchanjje 
of  a  competing  local  company,  especially  where  the  latter's  right  to  ust* 
the  lines  of  the  toll  company  is  terminable  upon  thirty  days'  notice. 
Northern  Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable  Co.  v.  People's  Mut 
Teleph.  Co.   (Ind.)   548. 

34.  The  fact  that  a  local  telephone  company,  having  connections 
with  the  lines  of  a  toll  company,  would  be  subjected  to  competition,  iji 
not  a  sufficient  ground  for  denying  the  petition  of  a  third  company  f(»r 
physical  connection  with  a  toll  company;  nor  is  It  a  sufficient  answer 
for  the  connected  company  to  say  it  is  willing  to  serve,  if  the  subscrib- 
ers of  the  petitioning  company  would  have  to  install  the  connected  com- 
pany's instruments,  or  leave  their  places  of  business  or  homes  to  u>.e 
such  instruments  elsewhere  located.  Northern  Indiana  &  S.  M.  Teleph. 
Teleg.  &  Cable  Co.  v.  People's  Mut.  Telepli.  Co.   (Ind.)   548. 

SERVICE  CHARGE. 

Increase  in  gas  rates  to  be  taken  care  of  by  minimum  charge 
rather  than  by  service  charge,  see  Rates,  27. 

SERVICE  CONNECTIONS. 

Scope  of  inquiry  on  complaint  alleging  payment  of  cost  of  install- 
ing service  connections,  see  Service,  2. 

Rules  governing  laying  and  maintaining  of  water  service  pipes. 
see  Seiivice,  12. 

Installation  of  gas  service  pipes;  apportionment  of  expense,  see 
Service,  13-15. 

SHIPPERS. 

As  to  what  constitutes  a  regular  shipper  under  Nebraska  rules, 
sec  Skrvice,  20. 

SHIPYARDS. 

Ground  for  denying  railroad  extension  to  shipyard  engaged  in  gov- 
ernment work,  see  Sebvice,  7. 

SHOW  CAUSE. 

Burden  of  proof  after  service  of  order  to  show  cause  why  rates 
sliould  not  be  established,  see  Eates,  4. 

SHRINKAGE. 

Deductions  l»y  carriers  for  natural  shrinkage  from  claims  for  grain 
sliortage,  .'^ee  Commissions,  2. 

Deduction    by   carrier    from   grain    shortage   claim   on   account   of 
natural    shrinkage    as    violation    of    constitutional    provision 
against  limitation  of  liability,  see  Constitutional  Law,  1. 
P.U.R.1918D. 
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Deduction  by  carrier  from  grain  shortage  claims  on  account  of  nat- 
ural shrinkage  as  taking  of  property  without  due  process,  see 
Constitutional  Law,  10. 

SIX  CENT  FARE. 

On  street  railways,  see  Ratbs,  35. 

SKIP  STOPS. 

System  of  **skip  stops"  for  street  railway  lines  in  District  of 
Columbia,  see  Sebviob,  26. 

SOUTH  DAKOTA. 

Mutual  telephone  as  public  utility  under  South  Dakota  statute,  see 
Public  Utiuties,  1. 

STANDARDS. 

Power  of  Commission  to  require  different  standards  of  service  tlian 

those  fixed  in  municipal  ordinances,  see  Constitutional  Law, 

3. 
Gas  utility  to  bear  expense  of  adjusting  gas  appliances  upon  the 

substitution  of  a  heating  for  a  lighting  standard,  see  Sebvick, 

IG. 

Discussion  of  desirability  of  having  uniform  standard  of  gas  serv- 
ice in  municipalities  served  by  the  same  utility,  p.  260. 

STATIONS  AND  STOPS. 

Application  of  excess  fare  rule  to  nonagency  station,  see  Rates,  31. 
System   of   '*8kip   stops"   for   street    railway   lines    in    District   of 

Columbia,  see  Service,  26. 
Review  of   findings  of   Commission   relative  to   cost   of  removing 

station,  see  Service,  23. 
Inatallation  of  track  scales,  see  Statutes,  1. 

Rules  relating  to  street  car  stopping  places  in  District  of  Columbia, 
p.  118. 

STATUTES. 

Certiorari  to  review  order  of  Commission  denying  rehearing  under 
New  York  statute,  see  Appeal  and  RtrviEW,  5. 

Power  of  Commission  to  issue  restraining  order  under  statutes 
making  it  the  duty  of  the  Commission  to  enforce  laws  relat- 
ing to  public  utilities,  see  Commissions,  6. 

Method  of  assessing  damages  in  grade  crossing  proceedings  under 
Wisconsin   statute,   see   Croshinos,   2,   3. 

Remedy  on  account  of  discrimination  in  rates  under  Nebraska 
statute,  see  Discrimination,  4. 

Refusal  to  absorb  switching  charges  of  connecting  carrier  as  un- 
lawful discrimination  under  Illinois  statute,  see  Discrihina- 
tion,  5. 
P.U.R.iel8D. 
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STATUTES— continued. 

Showing  necessary  to  warrant  taking  of  laud  for  electric  railway 

purposes  under  Maine  statute,  see  Rminent  Domain,  1-7. 
Pleading  of  conclusions  under  Indiana  statute,  see  Pleadings,  1. 
Mutual  telephone  as  public  utility  or  common  carrier  under  South 

Dakota  statute,  see  Public  Utilities,  1. 
When  increase  in  rates  may  become  effective,  see  Rates,  1. 
Power  of  Commission  to  increase  statutory  maximum  rates,   sec 

Rates,  8,  9. 
Neither  constitutional  nor  statutory  power  of  New  Mexico  Com- 
mission to  suspend  rates,  see  Rates,  12. 
Power  of   Pennsylvania   Commission   to   regulate   joint   rates,   see 

Raitcs,  13. 
Requisites  under  Pennsylvania  statute  for  posting  and  filing  of  new 

rate  schedules,  see  Rates,  21,  22. 
Baseball  ticker  service  not  to  be  furnished  by  telegraph  company  in 

absence  of  filed  rate  schedule  where  statute  provides  all  rates 

to  be  in  schedule,  see  Rates,  37. 
Time  for  filing  claims  for  reparation  under  Michigan  statute,  see 

Reparation,  1. 
Statute  providing  for  fees  for  service  in  connection  with  issuance 

of  securities  to  be  construed  in  favor  of  the  state,  see  Secu- 

bttt  Issues,  2. 
Property  to  have  same  value  for  rate  making  and  for  taxes  except 

statute  provides  for  assessment  at  percentage  of  real  value, 

see  Valuation,  8. 
Valuation   of   water   rights  under   Wisconsin    statute,    see   Valu- 
ation, 30. 

Discussion  of  the  validity  of  statutes  limiting  powers  of  Commis- 
sions to  fixing  rates  for  gas,  p.  339. 

1.  A  statute  requiring  the  installation  of  track  scales  at  stations 
from  which  a  specified  number  of  bushels  of  grain  have  been  shipped 
during  the  previous  year  is  repealed  by  implication  by  a  later  statute 
giving  a  Public  Service  Commission  the  power  to  enforce  reasonable 
regulations  for  the  weighing  of  cars  and  of  freight;  since  the  two 
acts  being  inconsistent,  the  later  one  must  be  held  to  prevail.  State 
Public  Utilities  Commission  ex  rel.  Barber  v.  Cleveland,  C.  C.  k  St.  L. 
R.  Co.    (111.)    788. 

STEAM. 

Valuation  of  water  rights  by  capitalizing  saving  over  steam,  see 
Valuation,  31,  32. 

STOCK  EXCHANGE. 

Stock  exchange  as  concluded  by  judgment  against  telegraph  com- 
pany relative  to  distribution  of  stock  quotations,  see  Judg- 
ment. 

STOCKHOLDERS. 

Duplication  of  telephone  facilities  to  enable  atookholders  of  mutual 
'company  to  receive  service,  see  Monopoly  and  Competition,  3. 
P.U.R.1918D. 
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STOCKHOLDERS— oontifwed. 

Utility  serving  stockholders  exclasively  as  public  utility,  see  Pub- 
lic Utihties,  2. 

Utility  stockholders  to  bear  portion  of  increased  burden  incident 
to  war,  see  Return,  10. 

Discussion  of  the  propriety  and  effect  of  common  stockholders 
directing  corporate  affairs,  p.  175. 

Statement  of  rule  that  telephone  company  cannot  require  person 
desiring  extension  of  service  to  become  a  stockholder,  p.  864. 

STOCK  QUOTATIOK  TICKER  SERVICIL 

Distribution  of  stock  quotations  ae  interstate  commerce  beyond 
power  of  state  Commission  to  regulate,  see  Interstate  Com- 
merce, 1. 

Stock  exchange  as  concluded  by  judgment  against  telegraph  com- 
pany relative  to  distribution  of  stock  quotations,  see  Jttdo- 
ment. 

8TOCKTABD8. 

According  manufacturers'  water  rates  to  stockyards  and  refusing 
it  to  laundries  as  unjust  discrimination,  see  Discrimination,  7. 

STOPS. 

See  Stations  and  Stops. 

STREET  RAII«WATS. 

See  aldo  Interurran  Railways. 

Power  of  Commission  to  fix  street  railway  rates  prescribed  by 
franchise,  see  Constitutional  Law,  5. 

Annual  allowance  for  depreciation,  see  Depreciation,  4. 

Lower  rates  in  one  locality  than  those  granted  to  another  as  un- 
lawful discrimination,  see  Discrimination,  6. 

Application  for  change  of  location,  see  Eminent  Domain,  1. 

Franchise  requiring  street  railway  company  to  pay  a  part  of  its 
gross  earnings  to  municipality,  see  Franchises,  1. 

Jurisdiction  of  New  York  Commisaion  over  street  railway  rates,  see 
Kates,  5. 

Power  of  New  York  Commission  to  increase  street  railway  fran- 
chise rates,  see  Rates,  10,  11. 

Injunction  against  rendering  service  or  kicreasing  rates  before 
Commission  has  passed  on  reasonableness  of  rates,  see  Rates, 
15. 

Fares  on,  see  Rates,  35,  36. 

Charge  for  transfers,  see  Rates,  36. 

Temporary  increase  in  street  railway  fare  from  5  to  0  cents,  see 
Retl'RN,   17. 

Return  as  a  whole  as  affecting  right  of  street  railway  company  to 
abandon  portion  of  its  line,  see  Return,  24,  25. 

Reasonableness  of  return  for  street  railway  company,  see  Return, 
31. 
P.U.R.1918D. 
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STREET  RAILWAYS— <xmHn««i. 

Reserve  fund  for  protection  against  losses  and  damages,  see  R£- 

TURX,  41. 

Right  to  require  continuance  of  service  to  maintain  property  valves, 

sec  Servick,  4. 
Inadvisability  of  having  franchise  provisions  regulating  service  and 

routing  of  cars,  see  Service,  5. 

Definition  of,  p.  541. 

Discussion  of  provision  of  special  statute  relating  to  state  control 
over  the  management  of  the  Bay  State  Street .  Hallway  Company,  p» 
899. 

Rules  regulating  street  railway  service  in  the  District  of  Colum- 
bia,  p.   118. 

Table  showing  percentage  of  gross  revenues  expended  for  depre- 
ciation by  five  street  railway  companies,  p.  441. 

Statement  of  rights  and  limitations  with  reference  to  taking  of 
steam  railroad  right  of  way  for  street  railway  purposes,  p.  476. 

Discussion  of  power  of  local  authorities  to  impose  BtJpQUted  rate  as 
condition  to  consent  to  construction  of  street  railway,  p.  36. 

Discussion  of  methods  by  which  street  railway  oompany^s  financial 
condition  may  be  improved,  p.  893. 

STBEETS. 

See  Highways  and  Streets. 

SUBSCRIBERS. 

See  Consumers  and  Patrons. 

SUPPI«I£S. 

See  Materials  and  Supplies, 

8USPEKSION. 

Neither  constitutional  nor  statutory  power  of  New  Mexico  Com- 
mission to  suspend  rates,  see  Rates,  12. 

SWITCHING  SERVICE. 

Discrimination  in  absorption  of  switching  charges,  see  Discrim- 
ination, 6. 

TABLES. 

Table  showing  market  value  of  securities  issued  by  United  Rail- 
ways Company  of  St.  Louis,  p.  417. 

Table  Hhowing  bond  and  stock  issues  of  street  railway  company,  p. 
41o. 

Tnlile  allowing  per  cent  of  gross  revenue  expended  for  depreciation 
by  five  street  railway  companies,  p.  441. 

iiiMi'  of  apportiiiimii'iit  of  (siimated  telephone  expenses,  p.  878. 
IM.U.1U18D. 
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TAXES. 

Apportionment  of  taxes  of  munieipal  water  plant,  see  Appobtion- 

MEXT,  3,  4. 
Franchise  requiring  street  railway  c6mpany  to  pay  a  part  of  its 

gross  earnings  to  municipality,  see  SVunchibes,  1. 
Taxes  as  legitimate  element  of  expense  for  municipal  plant,   see 

Return,  45. 
Properties  not  to  have  one  value  for  taxation  and  another  for  rate 

making,  see  Valuation,  8. 

TEUBGBAPH8. 

Distribution  of  stock  quotations  as  interstate  commerce  beyond 
power  of  state  Commission  to  regulate,  see  Interstate  Com- 
merce, 1. 

Stock  exchange  as  concluded  by  judgment  against  telegraph  com- 
pany relative  to  distribution  of  stock  quotations,  see  Judg- 
ment. 

Baseball  ticker  service  not  to  be  furnished  by  telegraph  company 
in  absence  of  filed  rate  schedule  where  statute  provides  all  rates 
to  be  in  schedule,  see  Kates,  37. 

Duty  to  furnish  baseball  ticker  service,  see  Service,  27. 

TEIkEPHONES. 

Motive  of  telephone  company  in  seeking  physical  connection  as 
affecting  validity  of  Commission  order,  see  Appeal  and  Re- 
view, 2. 

Apportionment  of  telephone  expenses,   see   Apportionment,   1. 

Power  of  Ohio  Commission  to  require  telephone  company  to  cease 
operating  plant,  see  Commissions,  5. 

Power  of  Commission  to  increase  telephone  rates  above  rates  fixed 
by  municipal  ordinance,  see  Constitutional  Law,  3. 

Toll  contracts  between  telephone  companies  as  affecting  right  of 
third  company  to  physical  connection,  see  Constitutional 
Law,  0. 

Requiring  consumers  to  perform  part  of  work  of  extending  tele- 
phone line  as  condition  to  service,  see  Discrimination,  9. 

Injunction  against  order  requiring  physical  connection  on  account 
of  interference  with  service  of  third  company,  see  Injunc- 
tion, 1. 

Duplication  of  telephone  facilities  to  enable  stockliolders  of  mutual 
company  to  receive  service,  see  Monopoly  and  CoMPErmoN,  3. 

Telephone  service  generally,  see  Service,  20-44. 

Duty  of  telephone  company  to  extend  its  service  in  community  in 
which  residents  cannot  secure  service  elsewhere,  see  Service, 
32. 

Physical  connection  of  telephones,  see  Service,  33,  34. 

Discussion  of  the  necessity  of  providing  adequate  compensation  for 
telephone  operators  to  secure  proper  service,  p.  214. 

1.  Rules  and  regulations  of  a  telephone  company  applying  to  sub- 
scribers' contracts,  payment,  deposits,  construction  and  equipment,  pole 
line  consinution,  concealed  wiring,  and  reconnection  and  reinstallation 
P.U.R.1918D. 
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charges,    were  approved    by   the   Arizona  CommiBSion.     Re   Mouiit&ia 

States  Telepk.  &   leleg.  Co.   (Ariz.)    84. 

TEMPOBART  INJUHCTIOK. 

See  Injunction. 

TICKER  SERVICE. 

Distribution  of  stock  quotations  by  ticker  as  interstate  commerce, 

see  Intebstate  Commebce,  1. 
Baseball  ticker  service  not  to  be  furnished  by  telegraph  company 

in  absenoe  of  filed  rate  schedule  where  statute  provider  all 

rates  to  be  in  schedule,  see  Rates,  37. 
Duty  of  telegraph  company  to  furnish  baseball  ticker  service,  see 

Service,  27. 

TICKETS  AND  TICKET  BOOKS. 

Ticket  offices  to  be  convenient  for  redemption  of  etcess  fare  certifi- 
cates, see  Rates,  32. 

Excess  fares  to  be  paid  by  passengers  not  procuring  tickets,  see 
Rates,  31-83. 

TIME. 

Reasonableness  of  rules  for  discount  for  prompt  payment  as  ap- 
plied to  remittances  through  the  mails,  see  Payment,  1. 

For  redemption  of  excess  fare  oertificates,  see  Rates,  33. 

Time  for  filing  claims  for  reparation  under  Michigan  statute,  see 
Reparation,  1. 

TOIX  SERVICE. 

Establishment  of  tolls  for  telephone  service  to  remove  conges- 
tion due  to  unlimited  free  service,  see  Sebvige,  31. 

TRACKS. 

See  SCAI.BS. 

TRANSFERS. 

Charge  for,  see  Rates,  36. 

Discussion  of  effect  of  judgment  of  courts  on  Commission  power 
to  require  a  charge  for  street  railway  transfers,  p.  307. 

TRANSIT. 

Jurisdiction  of  Nebraska  Commission  over  recovery  for  loss  of 
grain  in  transit,  see  Rates,  6. 

TRIAK 

Right  of  trial  by  jury,  see  Juby  Trial. 

TRUST  DEED. 

Issuance  of  bonds  to  be  secured  by  trust  deed,  see  Sbourity  Issues, 
1. 
P.U.R.1918D. 
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TUKKELS. 

Valuation  of  intake  tunnel,  see  Valuation,  19. 

UNIT  PBICES. 

Determination  of  value  of  buildings  by  estimated  unit  prices,  see 

Valuation,   18. 
Valuation  of  intake  tunnel  based  on  unit  price  of  contract  for 

similar  work  in  another  city,  see  Valuation,  39. 

UlTLOADING. 

Unloading  of  freight  cars  in  residential  district,  see  Commissions^ 
3. 

VKREASONABI^ENESS. 

See   Reasonableness. 

UKUSED  PROPERTY. 

Consideration  of,  in  valuation  proceeding,  see  Valuation,  15. 

VACATIOK. 

Vacation  of  streets  upon  separation  of  grade  crossing,  see  Cboss- 
INGS,  1. 

VAIiUATION. 

/•  Ascertainment  of  value  or  cost,  1—7. 
a.  Of  valuCf  1-^6. 

1.  In  general,  1,  2. 

2.  Original  cost  as  measure,  S, 

3.  Reproduction  cost  as  measure,  3a. 

4.  Capitalization  of  earnings  as  measure,  4. 

5.  Sale  price  as  m,e€isure,  5. 

6.  Valuation  for  other  purposes  as  measure,  0, 
h.  Of  reproduction  cost,  7, 

II,   Effect  of  purpose  for  which  valuation  is  made,  S. 

III.  Consideration  of  accrtted  depreciation,  d. 

IV.  y  on  physical   elements   affecting  value,  10^13, 

a.  Overhead  expenses,  10,  11, 
h.   Brokerage,  12,  13. 
V,   Items  and  expenses  chargeable  to  capital,  14, 
VI.  Valuation  of  particular  hinds  of  t^tngible  property,  15-^4. 

a.  Property  not  used  or  useful  in  public  service,  15— i  7. 

1.  In  general,  15, 

2,  InveMment  in  excess  of  present  needs,  16,  17. 

b.  Buildings  and  oUier  structures,  IS,  19, 
;   Lands,  20^23, 

d,  Percolating  water,  24. 
VII,   Valuation    of    particular    hinds    of    intangible    property, 
25^-32. 
'a.   CkHng  value,  2S^27. 
P.U.R.1918D. 
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h,   RigJttti  of  unff^  catiemeptlMf  etc,  28, 
c.  Water  RiffittM^  :i9--32. 

1,  In  general,  *^0,  SO. 

2,  Saving  over  nteam,  31,  32. 

1.   Ascei'tainment  of  valtie  or  eont. 

Necessity  of  appraisal  when  passing  upon  application  for  emer- 
gency reltef  agaiast  increase  of  operating  expensee  due  "io  war, 
see  Retuen,  21-23. 

a.   Of  vaiue, 

1,   In  general. 

Discussion  of  methods  permissible  in  determining  value  for  rate 
making,  p.  63. 

1.  In  the  valuation  of  the  property  of  a  public  utility  the  real 
point  to  be  ascertained  is  not  its  original  cost  or  the  cost  to  tlie  present 
owners,  but  the  fair  value  at  the  time  of  the  investigation  by  the  Com- 
mission.    Havre  de  Grace  &  P.  Bridge  Co.  v.  Towers  (Md. )   484. 

2.  It  is  unreasonable  for  a  Commission  to  decrease  its  nllowani-e 
for  the  value  of  the  property  of  a  public  utility  in  a  rate  proceeding  on 
the  theory  that  certain  circumstances  have  created  substantial  equities 
in  the  public  with  respect  to  the  rates  proper  to  be  charged.  Havre  de 
(irace  &  P.  Bridge  Co.  v.  Towers    (Md.)    484. 

2.  Original  cont  as  meamire, 

3.  The  prudent  investment  in  a  utility  enterprise  should  be  given 
serious  consideration  by  a  Commission  in  flying  a  rate  base,  upon  an 
application  for  temporary  relief  from  the  abnormal  conditions  caused 
by  the  war.    Re  Monmouth  Public  Service  Co.   (HI.)   121. 

3,   Beproduction  €^st  aff  measure. 

3a.  Discussion  of  uncertainty  of  reproduction  cost  as  a  measure 
of  value  of  utility's  plant,  p.  581. 

4.  Capitalization  of  earnings  oa  measure. 

4.  That  a  utility  has  never  had  a  fair  return  on  its  invi^stment, 
and  that  it  is  improbable  that  it  can  ever  be  made  to  par,  are  not 
valid  reasons  for  the  refusal  of  an  application  for  an  increase  in  rate^ 
due  to  increased  costs  of  operation;  since  the  value  for  rate  making 
does  not  depend  wholly  upon  earning  capacity.  Re  New  Jersey  &  P. 
Traction  Co.   (N.  J.)  836. 

S.  Sale  price  as  measure. 

5.  A  portion  of  a  water  system  originally  construeied  for  the  par- 
pose  of  aiding  the  sale  of  real  estate,  purchased  from  the  land  com* 
P.U.R.1918D. 
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pany  by  a  water  utility  and  later  enlarged  by  it  with  the  financial 
assistance  of  consumers,  can  be  capitalized  fairly  in  a  rate  case  for 
the  amount  of  the  purchase  price,  eren  though  it  would  cost  new  more 
than  three  times  that  amount.  Sherman  v.  California-Michigan  Land 
A  Water  Co.    (C'al.)    93. 

e.  Valuation  for  other  purposes  as  measure. 

See  also  infra,  6. 

6.  The  value  determined  by  the  Indiana  Commission  for  sale  or 
security-issue  purposes  is  not  binding  upon  it  in  a  rate  proceeding. 
Re  Merdiants  Heat  &  Light  Co.  (Ind.)  808. 

b.  Of  reproduction  cost. 

7.  In  arriving  at  the  reproduction  new  cost  of  the  property  of  a 
water  company,  the  California  Commission  accepted  an  appraisal  based 
on  material  prices  averaged  over  a  period  of  years,  instead  of  one  using 
prices  aa  of  the  date  of  the  appraisal,  since  the  use  of  the  present  war 
prices  is  manifestly  unfair  to  the  consumer.  Sherman  v.  California- 
Michigan  Land  &  Water  Co.   (Cel.)    93. 

//.   Effect   of  purpose  for  which  valuation  is  made. 

8.  A  public  service  corporation  cannot  have  one  value  in  fact,  an- 
other for  the  purposes  of  rate  making,  and  a  third  for  taxation,  in  the 
absence  of  a  statutory'  provision  providing  for  assessment  at  a  percent- 
age of  the  real  value.  Havre  de  Grace  &  P.  Bridge  Co.  v.  Towers  (Md.) 
484. 

///.   Consideration  of  accrued  depreciation, 

9.  A  deduction  of  12  per  cent  was  made  in  a  rate  valuation  for 
accrued  depreciation  of  a  water  plant.  Re  Capital  City  Water  Co. 
(Mo.)    661. 

IV.  Nonphysical  elementfi  affecting  value. 

a.   Overhead  expenses. 

10.  The  percentage  to  be  allowed  to  cover  overhead  expenses  in  a 
rate  valuation  cannot  he  arrived  at  in  a  given  caAe  by  comparison  with 
that  fixed  in  another  case,  unless  all  details  relative  to  the  unit  con- 
struction costs  are  known  in  each  instance.  Re  Capital  City  Water 
Co.    (Mo.)    56L 

11.  An  allowance  of  12.1  per  cent  to  cover  overhead  charges  was 
made  in  a  water-planl  rate  valuation.  Re  Capital  City  Water  Co. 
(Mo.)  561. 

h.  Brokerage, 

12.  Brokerage  should  not  be  included  in  the  fixed  capitalization  of  a 
P.U.R.1918D. 
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public  utility  as  the  basis  of  a  permanent  charge  against  the  public. 

Ben  Avon  v.  Ohio  Valley  Water  Co.  (Pa.)  49. 

13.  No  allowance  should  be  made  for  brokerage  as  a  part  of  the 
plant  reproduction  cost  in  a  rate  valuation;  since  it  is  an  element  of 
bond  discount,  and  should  not  be  capitalized.  Re  Capital  City  Water 
Co.  (Mo.)  561. 

F.   Items  and  expenses  chargeable  to  capital, 

14.  The  value  of  materials  and  supplies  should  be  included  in  the 
valuation  of  utility  property  for  the  purpose  of  purchase  and  sale. 
Re  Merchants  Heat  &  Light  Co.   (Tnd.)   808. 

VI,   Valuation  of  particular  Tcinds  of  tma^gible  property, 

a,  Property  not  used  or  useful  in  pubUo  servicCm 

1,   In  general. 

Discussion   of  discretion   of   Commission   with   reference   to   valu- 
ation of  duplicated  property  acquired  from  competing  company,  p.  59. 

15.  Lands  and  power  stations  of  an  electric  company,  although  not 
used  or  useful  in  rendering  service,  may  be  considered  in  a  valuation 
for  the  purpose  of  determining  the  reasonableness  of  a  purchase  or 
sale  price.     Re  Merchants  Heat  k  Light  Co.   (Ind.)   808. 

2,  Investment  in  ex€^ss  of  present  needs, 

16.  Present  consumers  of  a  gas  company  should  not  be  taxed  to 
maintain  the  entire  producing  equipment  of  which  80  per  cent  is  pro- 
vided to  meet  anticipated  demands  of  the  future.  Re  Pacific  Power 
A  L.  Co.    (Idaho)    665. 

17.  The  entire  cost  of  a  water  system  having  an  excess  capacity  in- 
stalled for  the  purpose  of  furnishing  a  future  supply  on  now  unde- 
veloped lands  is  not  properly  chargeable  to  the  present  consumers,  who 
Hhould  only  bear  the  amount  having  the  same  ratio  to  the  present  in- 
vestment that  the  present  maximum  demand  bears  to  the  capacity  of 
the  system,  together  with  a  reasonable  allowance  for  overbuilding  made 
in  anticipation  of  the  normal  development  of  the  business.  Sherman 
V.  California-Michigan  Land  &  Water  Co.    (Cal.)    93. 

h.  Buildings  and   other  structures, 

18.  It  is  reasonable  to  fix  the  value  of  buildings  in  a  rate  case  upon 
their  estimated  reproduction  cost  as  shown  by  unit  prices  furnislied  by 
\ovaV  contractors  and  dealers  in  building  materials.  Re  Capital  City 
Water  Co.    (Mo.)    .561. 

19.  The  value  of  the  intake  tunnel  of  a  water  plant  may  properly  be 
fixed  in  a  rate  case,  upon  a  unit  price  per  lineal  foot  based  on  contract 
prices  for  similar  work  in  a  nearby-city.  Re  Capital  City  Water  Co. 
(Mo.)  561. 

P.U.R.1018D. 
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c.  Lands, 

BiscuBsion  of  lack  of  title  to  company  lands  as  affecting  valuation 
thereof  for  rate  making,  p.  59. 

20.  The  sum  at  which  land  was  appraised  by  experienced  local  real 
estate  men  was  accepted  as  its  fair  market  value  in  a  water-plant  rate 
valuation.    J\e  Capital  City  Water  Co.  (Mo.)  561. 

21.  The  cost  of  individual  pieces  of  land  where  acquired  for  a  dam 
site,  with  complete  flpwage  rights,  is  not  the  measure  of  their  present 
value  as  an  undeveloped  water  power  since  the  state  has  not  deprived 
the  owner  of  the  property  of  the  rewards  for  such  foresight  or  businesij 
sagacity.     Re  Big  Falls  Power  Co.   (Wis.)    234. 

22.  In  fixing  the  value  to  be  allowed  for  water-bearing  lands  in  a 
water-rate  valuation  the  California  Conunission  took  into  consideration 
the  fact  that  the  utility,  by  scattering  its  wells  and  reservoirs  without 
regard  for  economy  of  space,  had  rendered  a  greater  portion  of  the 
tract  unmarketable  than  was  necessary,  and  that  a  larpfe  part  of  the 
land  was  used  for  agricultural  purposes  without  any  diminution  of  its 
value  as  a  water  producer.  Sherman  v.  California-Michigan  Land  & 
Water  Co.   (Cal.)    93. 

23.  The  average  market  value  of  contiguous  land  is  a  fair  measure 
of  the  present  value  of  a  water  pumping  station  tract,  in  fixing  a  rate 
valuation  on  a  reproduction  basis,  even  though  the  tract  is  peculiarly 
adapted  for  the  purpose  for  which  it  is  used.  Re  Capital  City  Water 
Co.  (Mo.)   561. 

d.   Percolating  water, 

24.  No  value  will  be  allowed  for  percolating  water  in  a  water-rate 
valuation  aside  from  the  value  of  the  water-bearing  lands  considered 
for  all  available  uses  that  they  might  be  put  to,  including  the  pumping 
of  water  therefrom.  Sherman  v.  California-Michigan  Land  &  Water 
Co.  (Cal.)  93. 

F//.    Valuation  of  particular  Icinds  of  intangible  property, 

a.   Going  value. 

Discussion  of  rule  that  separate  allowance  need  not  be  made  for 
going  value  in  determining  rate  base,  p.  60. 

Statement  that  the  capitalization  of  losses  as  going  value  creates 
an   illogical  basis  for  rate  making,  p.   ,568. 

25.  No  allowance  should  be  made  for  early  losses  as  going  value,  in 
a  rate  valuation,  where  the  past  rates  have  been  fixed  by  agreement, 
and  the  former  owners  of  the  utility  were  satisfied  with  the  returns. 
Re  Capital  City  Water  Co.  (Mo.)   561. 

26.  In  fixing  the  value  of  a  utility's  plant  for  rate  making,  the  Mis- 
souri Commission,  in  accordance  with  its  usual  policy,  will  not  under- 
take separately  to  fix  an  allowance  for  going  value,  but  will  take  into 
P.U.R.1918D. 
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consideration  the   fsii-t  that    the  plant  is   in   successful  operation   as  a 

going  concern.     He  Capital  City  Water  Co.    (Mo.)    561. 

27.  Calculations  of  a  utility's  going  value,  arrived  at  by  adding  the 
assumed  cost  of  reproducing  the  husinesH,  as^  a  distinct  element,  to  th« 
cost  of  reproducing  the  assembled  plant,  are  erroneous,  in  that  the 
business  of  the  plant  must  of  necessity  be  considered  in  estimating  the 
reproduction  cost  of  the  assembled  plant;  since  without  patrons  it 
would  have  only  a  scrap  value.  Re  Capital  City  Water  Co.  (Mo.) 
561. 

b,    RighiH  of  wayf  ea»t*tnentSf  etc. 

28.  A  right  of  way  for  water  mains  laid  along  the  rear  of  lots  on  fi 
tract  of  land  belonging  to  the  utility,  rather  than  on  streets  for  which 
a  franchise  could  easily  have  been  secured,  merely  amounting  to  an 
easement  and  in  no  manner  lessening  the  value  of  the  property  crossed, 
should  not  be  capitalized  in  a  rate  valuation.  Sherman  v.  California- 
Michigan  Laud  &  Water  Co.   (Cal.)  93. 

c.    Water  rights, 

1.  In  general, 

29.  The  greatest  possible  economical  development  of  the  water  pow- 
ers is  desirable  from  both  a  social  and  industrial  point  of  view;  and 
liberal  allowanoes  for  the  value  of  undeveloped  water  power  should  be 
made  Ih  order  to  encourage  development.  Re  Big  Falls  Power  Co. 
(Wis.)   234. 

30.  The  former  Wisconsin  Water  Power  Law  appropriated  the  en- 
tire value  of  the  water  power  to  the  state  without  compensation,  and 
resulted  in  failure  to  develop  through  private  enterprise;  but  the  exist- 
ing law  was  passed  upon  the  assumption  that  the  owners  of  the  water 
power  should  not  be  deprived  either  of  the  right  to  a  reasonable  return 
of  the  value  thereof,  or  ol  ownership  without  compensation.  Re  Bi|^ 
Falls  Power  Co.    (Wis.)    234. 

2,  Saving  over  Meant, 

31.  The  net  annual  saving  of  a  hydraulic  power  plant  orer  the  cost 
of  producing  the  same  amount  of  power  by  steam  is  not  in  and  of  itself 
the  measure  of  the  value  of  undeveloped  water  power,  although  evideuiv 
of  such  saving  should  be  given  careful  consideration  in  determining  th** 
value.     Re  Big  Falls  Power  Co.  (Wis.)   234. 

32.  Tlie  economy  of  production  by  hydroelectric  power,  a6  coni- 
}>ared  witli  steam  power,  is  not  the  corrrect  basis  of  determining  the 
value  of  water  rights,  where  the  hydroelectric  plant  is  of  such  peculiar 
(haracter  as  to  necessitate  a  higher  rate  ef  coiisuaiption  of  coal  by  the 
steam  plant  than  would  be  ordinarily  required.  Re  Gifford  (Mich.) 
!). 

P.U.R.IDISD. 
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Of  property  as  factor  to  be  considered  in  fixing  rates,  see  Rates, 
18. 

VALUE  OF  8Z31VICE. 

Pennsylvania  court  without  power  to  substitute  its  judgment  as 
to  values  for  that  of  Commission,  see  Appeal  a^d  Review,  C. 
As  factor  to  be  considered  in  fixing  rates,  see  Rates,  18,  20. 
Valiie  of  service  as  afiFecting  amount  of  return,  see  Return,  7. 
Value  of  property  as  affecting  amount  of  security  issues,  see  Segu- 

BITY  ISSUBS,  7,  8. 

Right   to    require    continuance    of    service    to    maintain    property 
values,  see  Sebvice,  4. 

WAR. 

Denial  of  certificate  for  extension  of  interurban  railway  lines  dur- 

iu.i::  war  times,  see  Certificates  of  CoNvnxiEXCE  and  Xeces- 

sirv,  1. 
Burden  of   increase  in  electric   rates  caused  by  war  to  be  borne 

by  j)ower  rather  than  by  domestic  or  commercial  consumers, 

see  Rates,  26. 
War  emergency  increase  in  Indiana  interurban  railway  rates,  see 

Hatkb,  30. 
Duty  of  Commission  to  adjust  rates  to  meet  war  time  conditions. 

see   RetuRiN,   2. 
Rate   increases  to  insure  necessary   return   to  attract  capital,  for 

necessary  extensions  and  improvements,  see  Return,  8. 
War   eonditions   as   affecting   return,    see    Retcrn,    10-23. 
War  eonditions  as  affecting  amount  of  dividends  of  Utility   com- 
pany, see  Return,  10. 
Amount  of  return   for  electric  utility   under   war   conditions,   see 

lUn'URN,  28. 
Public  utilities  to  economize  during  war  times,  see  Return,  33. 
Policy  of  Idaho  Commission  relative  to  requiring  expenditures  of 

money    upon    public    utility    plants    during    war    times,    see 

lUrruRX,    33. 
War  conditions  affecting  amount  of  return  of  municipal  plant,  see 

RprriRN,  43. 
Effect  of  war  to  relieve  utility  from  fulfilling  franchise  obligations 

with  reference  to  extensions  of  service,  see  Service,  3. 
Extensions  of  electric  service  during  war  times,  see  Service,  tt-10. 
Ground  for  denying  railroad  extension  to  war  industry,  see  Service, 

7. 
Curtailment   of   passenger   service   of   steam   railroads   on    account 

of  war  conditions,  see  SERxaCE,  22. 
Use  of  war  time  prices  in  ascertaining  reproduction  coat  as  unfair, 

see  Valuation,  7. 

WABEHOUSES. 

Warehouse  within  meaning  of  Nebraska  nilee  entitling  owner  to 
special  car  privileges,  ©ee  Service,  20. 
P.U.R.1918D. 
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DiTAH  FIKAKCE  COBPOBATION. 

Utilities  to  be  permitted  to  charge  rates  at  will  yield  revenue  that 
will  meet  requirements  of  War  Finance  Corporation,  see  Re- 
turn, 8. 

"WATEK. 

Apportionment  of  expenses  of  water  plant,  see  AppomoNMEXT, 
2-4. 

Annual   allowance  for  depreciation,  see  Depbeciation,  5. 

Discrimination  in  rates  for  water,  sec  Discrikination,  7. 

Discontinuance  of  service  for  nonpayment  of  bills,  see  Payhkxt, 
3. 

Laundry  not  entitled  to  special  munufaoturers*  water  rate,  see 
Rates,  38. 

Rates  for,  see  Rates,  38,  39. 

Amount  of  return  for  water  utility,  see  Return,  32. 

Rules  governing  the  laying  and  maintaining  of  water  Kervic-e  pipes, 
see  Service,  12. 

Amount  of  accrued  depreciation  of  water  plant,  see  Valuation,  9. 

Allowance  of  overhead  expenses  in  water  plant  valuation,  see  Valu- 
ation, n. 

Valuation   of   intake   tunnel,    see   Valuation,    19. 

No  value  for  percolating  water  aside  from  that  allowed  for  the 
water    bearing    land,    see    Valuation,    24. 

Discussion  of  metliods  of  reduction  in  pumpage  of  water,  p.  764. 
Discussion  of  cost  of  pipes  and  excavations  for  water  mains,  p.  577. 

DiTATEB-BEABIKG  UkNDS. 

Valuation  of,  see  Valuation,  22. 

1¥ATER  POWER  I^W. 

See  Statutes. 

IXTATERS  AND  WATER  RIGHTS. 

Cost  of  land  with  Howage  rights  not  measure  of  present  value. 

see  Valuation,  21. 
Valuation  of  water  rights,  see  Valuation,  29-32. 

1¥EST  VIRGINIA. 

As  to  what  constitutes  industrial  railroad  as  distinguished  from 
plant  facility  under  joint  rate  statute,  see  Railroads,  2. 

1VIRE»  AND  CABLES. 

Kulen  relative  to  telephone  construction  and  equipment  approved  by 
Arizona  Commission,  see  Telephones,  1. 

l¥ISCONSIN. 

Method  of  asnessing  damages   in   grade   crossing  proceedings,   see 

Cbossings,  2,  3. 
Value  of  water  rights  under  Wisconsin  statute,  see  Valuation,  30. 
P.U.R.1918D. 
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WOBKMEN. 

Reduced  street  railway  tickets  for,  see  Rates,  29 

ZONES. 

Experimental  scheilule  of  street  railway  rates  providing  for  inner 

zone  for  cities,  see  Ratks,  20. 
Segregation   of  street   railway   zones   in    passing   upon   application 

for  increase   in  fares,  see  Retibx,  26. 

Discussion  of  merits  of  zone  system  of  street  railway  rates  with 
reduction  in  fare  for  short  rides  to  3  or  4  oents,  p.  442. 
P.U.R.ll)18D.  71 
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